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Asninairs Maritime Law Coses, 1870— (current) 
Ashbuiner’s I’liuc^les of Equity, 1902 
Atkyns* Beports, Cnanoety, 3 vols., 1730—1764 
Ayliffe's New Paudea^t of Boman Civil Law 
Aylifle’s Parergon Juris Oanonici Anglioani 

Barnewall and Adolphus’ Beports, King’s Bench, 
6 vole., 1830—1834 

Barnewall and Alderson’s Beports, King’s BenoL 
6 vols.. 1817—1822 • 

Barnewall and Ci ess well’s Beports, King’s Bench, 
10 vols,, 1822—1830 • 

Best and Smith’s Boports, Queen’s Bench, 10 yols., 

1861— 1870 ^ 

Butterworyi’s Workmen’s Compensation Cases 
Bacon’s Abridgment 

Bail Court Cases (Lowndss sod Maxwell), 1 yoL, 

1862— 1864 

Baildon’s Select Oases In Chancery (Selden Society, 
VoLX.) , * 

Ball and Beatty’s Beports, Chancery (Ireland), 

2 yola, 1807-1814 

Baakraf^ and Inaolyency Bimorts, 2 vols., 1868— 
1866 
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Bar. U Am. 
Bar. & Auat. 
Bam.’ (OH.) 

Barn. (X. B.) 

Bamea . . 


Beay. 

Bea^. A Wal. . 

Beaw. , . . 
Bellewe , 

BeU,0. 0. 

Bel]» Ot. of Ses 0 . 

Belli Ot. of Sesa. 

Bell, Diet. Deo. 

Bell, Sc. App. . 

Belt'a Sup. 


Ben. A D. * 


Bing. (K. 0.) 

Bitt. Prac. Caa. . . 

Bitt. Eep. in Ch. 

Bl. Oom 

Bl. 1). A Dab. . . 

Bli 

Bli. (N. 8.) 

Boa. A P. 

Boa. A P. (X. R.) 

Bract ^ . 

Bro. Abr. 

Bro. 0. C. 

Bra Boo. Bep. . . 

Bro. (H. 0.) 

Bro« F«rl. Qaa. . . 
Bro. Sapp, to Mor. 

Bro.Synop. .. 

Brod. A Bing. . . 


Barron A Amold'a Election Oaaea, 1 toL, 1848 — 1846 
Barron A Auatin*a Emotion Oaaea, 1 toL, 1843 
Bamardiaton'e Beporta, CSianoery, fol., 1 toL, 1740—* 
1741 

Bamardiaton'a Beporta, Eing’a Benoh, fol.^2Tola.| 
1726—1734 r 

Bamea* Notea of Oaaea of Praotioe, Common Pleaa, 
1 vol., 1732—1760 

Batty*e Beporta, Emg’a Bench (Ireland), 1 toL, 1826 
-*—1826 

Beatty’s Beporta, Chanoery (Irelaiid)| 1 toLi 1818— 
T830 

Beavan'a Beporta, Bolls (^urt, 36 vola., 1838—1866 
Beavan and Walford’a Bailway Parliamentary Oases, 
1 voL, 1846 

Beawes^s Lex Mercatoria 

Bellewe’a Oaaea temp. Bicbard II., Eing'a Bench, 
1 vol. 

* T. BelVs Grown Oaaea Beaerved, 1 vol., 1868 — 1860 
B. Bell’a Dedaiona, Court of Session (Scotland), 1 vol., 
1790—1792 

B. Bell’s Decisioua, Court of Session (Scotland), 
fol., 1 vol.. 1794—1793 

S. S. Bell’s Dictionary of Decisions, Court of Session 
(Scotland), 2 vols., 1808—1833 
S. S. Bell’s Scotch Appeals, House of Lords, 7 vols., 
1842—1860 

Belt’s Supplement to Vesey Sen., Chancery, 1 vol., 
1746—1766 

Benloe’a (or Bendloe’s) Beporta, Kind's Bench and 
Common Pleas, fol., 1 vol., 1616 — 1627 
Benloe and Dalison’a Beporta, Common Pleas, fol., 

1 vol., 1367—1679 

Bingham’s Beporta, Common Pleaa, 10 vols., 1822 — 
1834 

Bingham’s New Cases, Common Pleaa, 6 vols., 1834 
—1840 

Bittleston’s Practice Cases in Chambers under the 
Judicature Acts, 1873 and 1876, 1 vol., 1876—1876 
Bittleston’s Beporln in Chambers' (Queen’s Bench 
Division), 1 vol., 1883—1884 
Blackstone’a Commentaries 

Biackham, Dundas, and Osborne’s Beporta, Praotioe 
and Nisi Prius (Ireland), 1 vol,, 1846 — 1848 
Bligh’s Beports, House of Lords, 4 vols., 1819 — 1821 
Bligh’s Beports, House of Lords, New Series, 11 
vols., 1827—1837 

Bosanquet and Puller’s BexK)rts, Common Pleas, 
3 vols., 1796 — 1804 

Bosanquet and Puller’s New Beports, Common Pleaa, 

2 vols., 1604 — 1807 

Bracton De Legibus et Consuetudinibus Angliaa 
Sir J. Brooke’s Abridgment « 

W. Brown’s Chancery Beports, 4 vols., 1778 — 1794 
W. G. Brooke's Ecdesiaatical Beports, Privy Goonoil, 
1 vol„ 1850-^1872 

Sir B. Brooke’s New Cases, 1 voL, 1616—1668 
J. Brown's CNues in Parliament, 8 vols., 1702 — 1800 
M. P, Brown’s Supplement, to M<mBon’a Dictionary 
of Decisions, Court of Session (Scotland), 6 vols. 
V. P. BrowR’a Synopsis of Deoisiona, Court of Beaman 
(Stt^and), 4 vola., 1632—1827 
Brodetip and Bingham’s Beports, Common Pleas, 

3 vols., 1619^1822 
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Brod. ft F firodrick and Fnnuntle’a Eoclattaatml Bamta. 

Privy Oouncil» rv©l.» 1706—1864 

Broun Broifli's Juatioiary Beports (Sooilaud), 3 vols., 

' 1846 

Brown, ft Lush. * .. Browning and Lushington's Beporta, Admiraltyt 

, I vol., 1863—1866 • 

Brownl Brownlow and Goldesborougli’a Baporta, Oomnioa 

• Pleaa, 2 1669—1624 

Bruce Bruoe'a Deoi8iona» Court oi Session (SooUandL 1714 

—1716 

BuohaiL . • • « 4 • Buohanan’a Eepeata, Court of Saaaion and J ustioiary 

(Scotland), 1806— 181i3 

Budc Buck's Oases in Bankruptcy, 1 vol., 1816—1820 

Bulst Bulstrode's Iteports, Kinga Bench, fol., 3 parts in 

1 vol., 1610—1626 • 

Bunb Banbury’s Beport8,Eaohequer, fol., 1 vol., 1713—1741 

Burr Burrow's Beports, Bing's Bench, 6 vols,, 1760—1772 

Burr. S. 0 Burrow's Settlemeut Oases, King's Beftoh, 1 vol., 

1733—1776 • • 

Burrell .. .. .. BuiTell's Beports, Admiralty, ed. by Marsden, 1 vol., 

1048—1840 

0. A Oourt of Appeal 

0. B. .. .. .. CommonBeuch Reports. 18 vols.. 1845—1866 

O. B. (n. a.) . . . . Common Beuob Beports, New Series, 20 vols., 1866 — 

1866 

0. 0. A Court of Criminal Appeal 

0. C. Ct. Cas Central Criminal Court Oases (Sessions Papers), 1834 

— (current) 

G. L. B. . . • . . . . Common Law Beports, 3 vols., 1863 — 1866 

0. P. D. . . .. .. Law Beports, Common Pleas Division, 5 vols., 1876 

—1880 # 

0. ft P Carrington and Payne's Beports, NisiPrius, 9 vols., 

1823—1841 

Cab. ft El. . . • • Cabab6 and Ellis's Beports, Queen's Bench Division, 

1 vol., 1882—1885 

Oald. Mag. Cas. . . Caldecott’s Magistrates Cases, 1 vol., 1777 — 1786 

Calth Calthrop’s City of London Cases, King’s Bench, 1 vol, 

1609—1618 

Camp Campbell's Reports, Nisi Pj uib, 4 vols., 1807 — 1816 

Carp. Pat, Cas Carpmael's Patent Cases, 2 vols., 1602 — 1842 

Oar. & Kir. . . . . Carrington and Kir wan's Reports, Nisi Prius, 3 vols., 

1843— 1863 

Car. ft M. . . • . Carrington and Marshmau's Beports, Nisi Prius, 

1 vol., 1841—1843 

Cart Carter's Reports, Common Pleas, foL, 1 vol, 1664— 

1673 

Carthew’s Reports, King's Bench, fol, 1 vol, 1687— 

1700 

Cary Cary's B^orte, Chancery, 1 voL 

Cas. in Oh Cases in Chancery, fol; 3 parts, 1660—1697 

Cas. Praot. K. B. .. Cases of Practice, King's Bench, 1 vol, 1666—1776 

Cu. Sett. . . Cases of Settlements and Benlbvals, 1 vol, 1689— 

^ 1727 • 

Cas. temp. Finch . . Cases teinp, Finchi^Chano^, fol., 1 vol, 1673 — 1680 

Cas. temp. King .. Select Cases temp. King, Chancery, fol, 1 vol., 1724 

—1733 

Gas# temp. Talb Casesnn Equity temp. Talbot, fol, 1 vol., 1730—1737 

Oh. (preyed by date) . . Law Beports, Cbanoery Division, since 1890 (e.a > 
• [1891] 1 Ch.) 

Oh. App Taw Reports, yhaacory Appeals, 10 vqfs., 1866—1896 

C8i. D Law Beports. Chancery Division, 46 vols.. 1 876—1 890 

Oh. Bob Ohristo^er Robinaon’s Reports, Admiral^, 6 Vols.. 

1798--1808 
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Ohax. Pr. Cm Gharley^^ Nm Practice Beporte^ 3 voIb.^ 1873—1 

Char, Obam. Gas. . . Charley's Chamber Oaees, 1 vol., 1875 — 1876 

Chiu Chittj’e Practice Ki^porte, Kiug'e Bench, 2 yc 

1770—1822 

d, A Fin dark and Finnelly'e B^orte, Hnuee ol l^rda, 12 

YolB., 1831—1846 

day* . . . . dayton'a Beporte and Pleaa of Asaises at Torke, 

1 voL, 1631—1660 

Olif. & Biok. . . diBord and Biokazda^ Locus Standi Beporte, 3 fda, 

1873—1884 

Clif. ftSteph. .. diffoi^d and Stephana^ Looua Standi B«p^ 

d867— 1872 /. 

Cockb. & Bowe . . . . Oockburu and Bowe’e Election Cas84,'l vol., 1833 

Co. lEnt Coke’s Entries 

Co, Inst. . , I . . . Coke’s Institutes 

Co. liitt. . . . . . . Coke on littleton (1 Inst) 

Co. Bep. Coke’s Beporte, 13 parts, 1672— 1G16 

Coll. .. .. Collyor’e Boportfl, Chancery, 2 vole., 1844 — 1846 

Coll. Jui'id. Colloctauea Jui’idica, 2 vols. 

OoIleH Collee’ Cases in Parliament, 1 vol., 1697—1713 

Colt. .. Colfcman’s Bogistration Cases, 1 vol., 1879 — 1886 

Com. . . . . . . Comyus* Beporte, King’s Bench, Common Pleas, and 

Excheejuer, fol., 2 vols., 1696 — 1740 
Coro. Cas. .. .. Commercial Cases, 1896 — (current) 

Com. i)ig. .. .. Ooinyns* Digest 

Comb. .. .. Oomberbaens Beporte, King’s Bench, fol., 1 vol., 

1686—1698 

Con. & Law. . . . . Connor and Jiawson’s Beports, Chancery (Ireland), 

2 vols.. 1841—1843 

Cooke A1 Cooke and Alcock’s Beporte, King’s B3uch (Ireland), 

1 vol, 1833—1834 

Cooke, Pr. Oas. • . Cooke’s Practice Be{>orts, Common Pleas, 1 vol, 

1706—1747 

Cooke, Pr. Beg, . , . . Cooke’s PracUoal Begister of the Common Pleas, 

1 vol. 1702—1742 

Coop. G, .. .. Q. Cooper’s Beporte, Chancery, 1 vol, 1792— 1816 

Coup. Cas 0. P. Cooper’s Beporte, Chancery Praotice, 1 vol, 

1837— 1838 

Coop. temp. Brough. . . 0. P. Coojw’e Cases temp. Brougham, Chancery, 

1 vol, 1833—1834 

Coop, temp* Cott. . . 0. P. Cooper’s Cases ietnp. Cottenham, Chancery, 

2 vols., 1846 — 1848 (and miscellaneous earlier cases) 

Corl). & D Corbett and Daniell'e Election Cases, 1 vol, 1819 

Oouper Coupei.^’e Justiciary Beports (Scotland), 5 vols., 1868 

—1886 

Cowp Ouwper’s Beports, King’s Bench, 2 vols,, 1774— 

1778 

Cox, 0. C £. W, Cox’s OriminalLaw Cases, 1843 - (current) 

Cox & Atk Cox and Atkinson’s Begistration Appeal Cases. 1 vol. 

1843-1846 

Cox, Eq. Cas S, 0. Cox’s Equity Casfis, 2 vols., 1745 — 1797 

Cox, kU & H. . . Ooxy Macrae, and Hei let’s County Courts Cases and 

Appeals, Vol L, 1846—1852 

Or. A J Crompton and Jhrvis’s Beports, Exchequer, 2 voia. 

183V1BS2 

Or. AM... Crompton andiMeeson’s Beports, Exchequer, 2 vols., 

1832—1834 

Of. M* A B. . . Crompton»Meeson, laid Boscoe's Beports, Exoheqcier, 

'i roU., 1884—1835 

Cr. A Ph. . . Craig and FfalUi^' Beports; Chancery, 1 voL, 184(V— 

, ’ M 1841 M 

Or* Apn. Bep, Cohen’s Cnsoinal Appeal Beports, 1909— (current) 

OraV. AD* . . . • Oravilb^ and Dix’s Circuit Oases (Ireland)^ 8 vc^. 

1838— 184e^v 
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Ci'aw4 ft D. Abr« 0* 


^ OrM. lofioW. Caa. 
Qrippa* Church Gas. 
Oro. Oaik : . 

i 

Cro. EliE. 

Oro* Jao. 

Oru. 0%, 

Odnn. .. ' 

Curt. 


. . Crawford aud 0ix*| Abridu^ Oaaea (Irt^aad), WoU 
1837—1838 

0reM%6ira lusolvenoy Oaaea, 1 yol, 1827— 182B« 

. . Orippa’ Ohuroh and Olargy Oases, 2 parts, 1847^1850 
Groke’s fieporta famp. Oharlee I.. lung's Be«ii<di and 
Common Pisas. 1 vol, 1626—1641 
Oroke's Beporta Usmp^ Elisabeth, King's Beach aad'^ 
Common Pleas, 1 toL, 1582 — 1603 
.. Oroke's Eeports imp, James I., King's Bsaoh and 
Oamwax Ple|% Afok, 1803^1625 
. j CrujM^s lligest of Eeal Propertv, 7 

<« !: Ounniughom’s Beporta^ King's Bench, foL, 1 vol., 
1734—1736 

Ourteis' Ecclesiastical Beporta, 3 yo^., 1834—1844 


Dalr. 

Dan. 

Dan. ft LI. 

Day. ft Met. 

Dav. Put. Gtia. 
Day. Ir. . , 

Day 

Dea. ft Sw. 

Deac. . . * 

Deao. A Ch. 

Dears, ft B. 

Deara. C. 0. 
Deaa ft AnO. 

De G. . . 

De O. F. ft J. 

De G. ft J. 

De G. J. ft Sm. 


DeG. M. &G. . 


De G. ft S;a, 
Delane .. 


Den. 

Dick. 


Dig. 

Dirl. 


Dods. .. 
DonneUy 
Doug. El. Oas. . 
Doug. (k. b.) , 
Dow 

Dow ft OL 
Dow. ft L. 


Daliymple’s Decisions, Court of Seaaion (Softland), 
fol., 1 yol., 1698—1720 ^ 

DanieU’s Beporta, Exchequer in Equity, 1 yol., 1817 
—1823 • • 

Danaou and Lloyd's hfercatitile Cases, 1 vol., 1828— 
1829 

Davison and Mori vale's Beporta, Queen’s Bauoh, 
1 yol., 1843-1844 

Davies' Patent Cases, I vol,, 1785 —1816 
Davys* (or Davies' or Davy’s) Reports (Ireland), 
1 vol^ 1604—1611 

Day's Election Oases, 1 vol., 1892— 1893 

Deane and Swabey's Ecclesiastical Beports, 1 yol., 

1855- 1857 

Deacon's Reports, Bankruptcy, 4vol8., 1834 — 1840 
Deacon and Ohitty’s Be|M>rtB, Bankruptcy, 4 yols., 
1832-1835 • 

Dearsly and Bell’s Crown Cases Beserved, 1 yol. 

1856— 1858 

Dearwly’s Crown Cases Beserved, 1 vol., 1852—1856 
Dons and Anderson’s Decisions (Scotland), 5 yols., 
1829—1832 

De Gex's Reports, Bankruptcy, 1 vol., 1844—1848 
De Qex, Fisher, and Joi es’s Reports, Chanoery, 
4 vols., 1859—1862 

De Oex and Jones's Beports, Chancery, 4 vols., 1857 
—1869 

De Oex, Jones, and Smith’s Reports, Chancery, 
4 vols., 1802— 18(;5 

De Gex, Maonaghten, and Gordon's Reporte, Chan- 
cery, 8 vols., 1861 — 1857 

Do Oex and Bmale's Reports, Chanoery, 6 yols., 1646 
—1852 

Delane's Decisions, Revision Courts, 1 vol., 1832— 
1835 

Denison’s Crown Oases Rosorved, 2 yols., 1844 — 1862 
Dickens’ Reports, Chancery, 2 vpls., 1569—1798 
Justinian’s Digest or Pandeots 
Dirleton’s Decisions, Court of Session (Scotland), 
fol., I roL, 1666*^-1677 

Dodson’s B^rts, Adinlralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836—1837 
Douglas' Election Cases, 4 vols?, 1774 — 1776 
Douglas' Beports, lEQng’s Bench, 4 vols., 1778—1786 
Dow’s Beports, House of Lords, 6 role., 1812—1818 
Dow and Clait’s Beports, House^ol^Lords, 2 roOi., 
1827—1632 • 

Dowling and Loimdes* Fraotioe Reports, 7 yols., 
1848^184# 
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Abbrcvutions. 


Dow.' A By. (x. b.) Dowling and Byland’s Beports, King’s Bench, 9 eols., 

1822—1827 

Dow. A By. (if. 0.) . . Dowling and Bylancf s Magistrates’ Cases, 4 roll,, 

1822—1827 

Dow^ A By. (N. P.) . . Dowling and Byland’s Beports, Nisi Prius,* t part, 

1822—1823 

Dowl . . Dowling’s Practice Beports, 9 rols., 1830—1841 

Dowl. (w. B.) Dowling’s Practice Beports, New Series, 2 vols., 

1841—1843 

Dr. A Wal Drury and Walsh's Beports, Chancery (Ireland), 

2 vblB.» 1837—1841 

Dr. A War Drttry and Warren’s Beports, Qhaneei^ (Ireland)^ 

4 vols., 1841—1843 

Drewry’s Beports, Chancery, 4 vols., 1862—1859 

Drew. A Sm Drewry and Smale’s Beports, Chancery, 2 vols., 1659 

—1865 

Drinkwater , .. Drinkwater’s Beports, Common Pleas, 1 vol., 1839 

, Drury temp. Nap. , . Drury’s Beports temp. Napier, Chancery (Ireland), 

^ 1 vol., 1858—1869 

Drury tern}). Sug. . . Drury’s Beports temp. Sugden, Chancery (Ireland), 

1 vol., 1841— 1844 

Dugd. Orig. . . Dugdale’s Origines J uridioiales 

Dunl. (Ct. of Seas.) . . Dunlop, Court of Session Cases (Scotland), 2nd series, 

24 vols., 1838—1862 

Dunning.. Dunning’s Beports, King’s Bench, 1 vol., 1753 — 

1754 

Dune Durie’s Decisions, Court of Session (Scotland), fol., 

1 vol., 1621—1642 

Dyer Dyer's Beports, King’s Bench, 3 vols., 1513—1681 

1 ) 

E. d B. . . . . Ellis and Blackburn’s Beports, Queen’s Bench, 

8 vols., 1862—1868 

E. & E Ellis and Ellis’s Beports, Queen’s Bench, 3 vols., 

1868—1861 

E. B. & E. . . . . Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 

1 vol., 1858—1860 

Eag. AY. .. .. Eagle and Youi^e’s Tithe Oases, 4 vols., 1223 — 1825 

East East’s Beports, King’s Bench, 16 vols., 1800 — 1812 

East, P. 0, . . East’s Pleas of the Crown 

Eoo. A Ad. . , . . Spinks’ Ecclesiastical and Admiralty Beports, 2 vols., 

1863—1865 

Eden Eden’s Beports, Chancery, 2 vols., 1767 — 1766 

Edgar Edgar’s Decisions, Court of Session (Scotland), fol., 

1724—1725 

Edw Edwards’ Beports, Admiralty, 1 vol., 1808—1812 

Elohies . . . . Elchies’ Decisions, Court of Session (Scotland], 

2 vols., 1733—1734 

Eng. Pr. Ctis. . . . . Boscoe’s English Prisso Coses, 2 vols., 1746 — 1658 

£q. Oas. A hr Abridgment of Cases in Equity, fol., 2 vols., 1667— 

1744 

Eq. Bep« . . Equity Beports, 3 vola, 1853 — 1865 

EBp. * Eapinasse’sBeporta, Nisi Prius, 6 vols.) 1793 — 1810 

Exdi. .. .. Exchequer Beports (Welsby, Hurlstone, and Gor- 

don), 11 vols., rt47— 1866 

Ex. Dt «« .• Law Beports, Exchequer Division, 5 vols., 1875 — 

1880 « 

F. A ¥ % . Foster and FinlasoA’a Beports, Nisi Prius, 4 v6ls«, 

1856— 186 < 

F. (Ct of Seas.) , . Fraser, Court of Session OntAs (Scotland), 5th series, 

189a— 19#6 

Fao. CoU. (with date) . . Facul^ty of Advocates, Collection of DeciBions, Court 

of sWon (Scotland), fol., Ist and 2nd series, 
21 vols., 1762^1625 
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Fmu Coll (k. 8.) (with Faculty of Advof^ates, Collection of DedhioiuMOourt 
date) of S^iou (Scotland) » New Series, 16 Yola., 1826*— 

mx » 

FalOi Falooner'a Decisions, Court of Session (SooUaud), 

^ 2 vola..foL, 1744—1761 

Falo. & fitz Falconer and Fitzherbert's Election Oases, 1 yoI* 1896 

—1898 

• Ferg Ferguson’s Oonsistorial Decisions (SootlaUd), 1 yoL, 

1811—1817 

tB-G« Fits^Qibbons* Si^rts* Elng’s Benoh, fol., 1 yoL, 

1728—1731 

ts. Nat. Bref* , • . Fiissherbort’s Natura Brevhun 
FI. A K. . . Flanagan and KoLly’s Eeports, Bolls Court (Irelandl 

1 vol., 1840—1842 « 

Fonbl Fonblauque’s Beports, Bankruptcy, 2 parts, 1849 - 

1862 . 

For .. Forrest’s Boports, Exchequer, 1 Yol., 1800-^801 

Forb Forbes’ Decisions, Court of Session (Scotland), fol., 

I vol., 1703—1713 • • 

Fort. De Laud. . . Fortescue, De Ijaudibus Legum Aiigliee 

Fortes. Bop. .. Fortescue’s Beports, fol., 1 vol., 1692 — 1736 

Fost. .. .. Foster’s Crown Oases, 1 vol., 1743 — 1760 

Fount. . . Fountaiuhall's Decisions, Ooiu'tof Session (Scotland), 

fol., 2 Yols., 1678-1712 

Fox & S. It. . . M. 0. Fox and T. B; C. Smith’s Beports, King’s 

Bench (Ireland), 2 vols., 1822—1826 

Fox & S. Reg. . . , . J. S. Fox and 0. L. Smith’s Itegistration Cases, 

1 vol., 1886—1896 

Freem. (on.) .. .. Freeman’s Reports, Cliancery, 1 voL, 1660 — 1706 

Freem. (K. B.) . . . . Freeman’s Beports, King’s Bench and Common 

Pleas. 1 vol., 1670—1704 

Gal. & Dav Gale and Davison’s Reports, Queen’s Bench, 8 vols., 

1841—1843 

Gale .. .. .. Gale's Beports, Exchoauer, 2 vole., 1835 — 1896 

Qib. Cod. . . . . Gibson’s Codex J uris Ecolosiastici Anglioani 

Giff. . . . . . . Giffard’s Beports, Chancery, 6 vols., 1857 — 1863 

Gilb. .. .. .. Gilbert’s Coses in Law nnd Equity, 1 vol., 1719— 

1714 

Gilb. C. P. . . . . Gilbert’s History and 1 . actioe of the Court of 

Common Pleas 

Gilb. (OH.) . . . . Gilbert's Reports. Chancery and Exchequer, Ibl., 

1 vol., 1706—17^6 

Gilxn. & F Gilmour and Falconer’s Ducisions, Court of Session 

V (Scotlaud), 2 parts. Part I. (Gilmour) 1661 — 1666, 

Part II. (Falconer) 1681—1686 

01. & J Glyn and Jameson’s Reports, Bankruptoy, 2 vols., 

1819—1828 

Qlanv Glanville, De Legibus et Consuetudinibus Begni 

Aiiglim 

Glanv. El. Cas. . . . . Glanviile’s Election Cases, 1 vol., 1623 — 1624 

Glascock.. .. .. Glascock’s Reports (Iniland), 1^ vol., 1831 — 1832 

db OodboU's Beports, King’s Bench, Common Pleas, 

and Exchequer, 1 vol., 1374 — 1637 

Gouldsb Qouldsborougn’s^leports, Queen’s Bench and Bong’s 

Bench, voL, 1386—1601 

Gqw . . . . . . Gow’s Beports, Nisi Prius, 1 vol., 1818 — 1820 

GwilL Gwiflim’s Tithe Coses, 4 vofs., 1224—1824 


«. Hurlstone and Coltman’s Reports^ E|(chequ0r/4 vels., ' 

1862—1866 

H. & N. . . . • • • Hurlstone and Norman’s Beporte, Exchequer, 7 vols., 

1666—1862 
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H. A iWr. •• •. Hall and Twellfl’ Bepofta, Qbanoery, 2 1848-*- 

1850 

H. & W* • • . . Hurlatoiio and Walhsley’s Reports, Excheqner, 

1 voL. 1840—1841 

H. L( Cas, « . . . Clark's Imports, House of Lords, 1 1 vols., 184'}r-1868 

Hag, Adm Haggard's Reports, Admiralty, 3 vole., 1822^-1638 

' Hag. Con. . . . . Haggard’s Coiisistorial Reports, 2 vols., 1789 — 1821 

Hag. Eoo< . . . . Haggard's Eodesiastioal Reports, 4 vols,, 1827— 1833 1 

HaiJes Haues's Deoinons, Court of Bession (Sootlaud), 

2 volA, 1768^1791 

Hnle, 0. L. .. .. Hale’s Common Lav 

Hale, P. 0 Hide’s Pleas of the Crown, * VolA 

Har. & Ruth Harrison and Rutherfurd’s Reports, Common Pleas, 

* , 1 vol., 1866—1866 

, Har. & W Harrison and Wollaston's Reports, Ring’s Benok 

t and Bail Court, 2 vols., 1836 — 1836 

Haro. .. Harcarse’s Decisions, Coui*t of Session (Scotland), 

» fol., 1 vol., 1681—1691 

Hard • .. •Hardrea' Reports, Exchequer, fol.,1 vol., 1655 — 1669 

Hare Hare’s Reports, Chancery, 11 vols., 1841 — 1863 

Hawk. P. 0. . . Hawkins's Pleas of the Crown. 2 vols. 

Hayes . . . . Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 

1832 

Hayes Jo Hayo.s and Jones’s Reports, Exchequer (Ireland), 

1 vol.. 1832—1834 

Hern. M. .• .. Hemming and Miller's Reports, Chancery, 2 vols., 

1862— 1865 

Ilet Hetley’s Reports, Common Pleas, fol., 1 vol,, 1627 — 

1631 

Ilob Hobart’s Repoi-ts, Common Pleas, fob, 1 vol., 1618 

—1625 

Hodg. * ,, •• Hodges’ Reports, Common Pleas, 3 vols., 1835— 

1837 

Hog Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 

—1834 

Holt (adm.) . . . . W. Holt 8 Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

Holt (eq.) . . . . W. Holt’s Equity Reports, 1 vol., 1845 

Holt (k. b.) .. .. Bir John Holt’s Reports, King’s Bench, fol., 1 vol., 

1688—1710 

Holt (n. P.) , . . . F. Unit’s Reports, Nisi Prius, 1 vol., 1816—1817 

Home, Ut. of Bess. . , Home’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1735—1744 

Hop. & Colt Hopwood and Coltman’s Registiation Cases, 2 vols., 

1868-1878 ^ 

Hop. & Ph Hopwood and Philbriok's Registration Cases. 1 vol., 

1863—1867 

Horn H Horn and Hurlstone’s Reports, Exchequer, 2 vols., 

1838-1839 

Hov. Buppl Hovenden’s Supplement to Vosey Jun.’s Reports, 

Chancery, 2 vols., 1753—1817 

Hud. A K . . ... Hudson and Brooke’s Reports, King’s Bench and 

Exchequer (l^l^md), 2 vols.. 1827—1831 r 

Hume .. •• .. Hume’s Deotsions, Goixrt of Session (Scotland], 

1 vol.,'^781-.1822 

Hut Hutton’s Bepoxts, Common Pleas, foL, 1 vol., 1617— 

1638 

Hy. Bl. . . . • • • Henxy Blookstone’s Reports, Common Pleas, 2 volt., 

1788—1796 

L 0 L B. 1. * .. Irish ComminLaw Reports, 17 vols., 1849—1866 

I. Oh. a „ . , . . Irish Qbimoerf Reports, 17 vols., 1850—1867 

I Eq. R. . . . . iriah Repo^, 13 vols., 1838—1851 

I. L. R ^ Law j^pediii 18 vole., 1838—1851 



Abbmyiitioiis. 


li 


I. L. T« Irigh Law Timoe^ 1967^eamnt) 

I. E. (preceded by date) Irieh Beport8> nnoe 1893 {€,g, [1894] 1 L B.) 

1. E. 0. L Irifti Ooxomoa Law, 11 vols., 1866-^1877 

1. E. Eq. . . Iriah Eeporta, Equity, 11 vols., 1866^1877 

Ir. Giip. Oaa Irish Circuit Oases, 1 yoL, 1841 — 1843 

Ir. Jur.^ Irish Jurist, 18 Td[s.| 1819 — 1866 * . 

Ir. L. let eer« . , liaw Eeoorder (Irolaud) Ist aeries, 4 T0l8.» 1837^ * 
• 1881 

Ir« L. Eee, (n. b.) , . Iiaw Eeoorder (Zinelaiid} New Series, 6 Tcdii*, 1833 - 

1838 ■ 

Irr, «• • • ,v; .. Irrix^e^s Juittrilhiy (SoDthuid), 5 yola., 1852 - 

1867 e 


J. Bridg. 

J. P 

J. Shaw, J uat. . . 

Jac. 

Jac. & W. 

Jebb, 0. 0. 

Jebb & B. 

Jebb & S. 

Jenk 

Jo« & Oar. 

Jo. & Lat, 


Jo. Kx. Ir. 


Johu. 

johu. ft n. 
Jur. 

Jut. (n. 8.) 
Just. lust. 


Sir John Bridgman^s Eeporta, Oommon Ploaoi lol., 
1 vol, 1613—1621 

Justice of the Peace, 1837— (ourreut) ^ 

J. Shaw’s Justiciary Eeporta (Scotland), 1 vol., 1848 
—1862 * 

JaooVa Ee^rta, Ohancerj^ 1 voh, 1821—1823 
Jacob and Walker’s Eeporta, Chancery, 2 vols., 1819 
—1821 

Jebb’a Grown Cases Eeserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bourke’a Eeporta, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Symes’ Eeporta, Queen’s Bench (Irolandb 

2 vole., 1838—1841 

Jenkins’ Eoports, 1 vol, 1220—1623 
Jones and Carey’s Iio}>orts, Exchequer (Ireland), 
1 vol., 1838—1839 

Joues and La Touche’s Eeporta, Chancery (Ireland), 

3 vols., 1844—1846 # 

T. Jones’ Eeports, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Soports, Chancery, I vol., 1868 — 1860 
Johnson and iiemmiug’s Eeports, Chancery, 2 vols., 
1860—1862 

Jurist Eeports, 18 vols., 1837—1854 

Jurist Eeporta, New Series, 12 vols., 1865 — 1867 

Justinian’s Institutes 


K. ft G. . . . . . • Keane and Grant’s .Registration Cases, 1 vol., 1854 — 

1862 

K. ft J Kay and Johnsoh’s Eeports, Chancery, 4 vols., 

. 1853—1868 

K. B. mreoeded by date) Law Eeports, King’s Bench Division, since 1900 

(e.^„ [1901] 2 K. B.) 

Kames, Diet. Dec. . . Karnes, Dictionary of Decisions, Court of Session 

(Scotlond), foL, 2 vols., 1510 — 1741 

Karnes, Bern. Dec. . , Karnes, EomaTkable Ducisions, Court of Session 

(Scotland), 2 vols., 1716—1752 ' 

Karnes, SeL Doc. . . Karnes, Select Decisions, Court of Session (Sootlaad). 

. 1 voL. 1762—1768 • 

Kay Kay’s Reports, Chancery, 1 voL, 1863 — 1854 

Keb. Keble’s Eeports, 3 vols., 1661—1677 

Keen Keen’s Be^rts, Rolls Court, 2 vols., 1830—1838 

Keil, .. •• •• Keilwey’s Eeporta, King's Bench, foL, 1 vol., 1327^ 

^ 1578 

Kel Sif John Kelyng’s Reports, Crown Gases, foL, 1 vol., 

• 1662—1707 

Kel W W. Kelynge’ssByiortsi lol, 1 vola GSitanoery, 1739— ' 

1732 ; Eng’s Ewich. foL, 1781—1734 ^ 

* Kenyon’s Notes of Oases, King’s Benoh, % ^ 

1763-1759 



lii 


Abbrevutions. 


K6iiyf'(0H.) ,, Ohancery Gases in Vol. II. of Kenyon’s Notes of 

Cases, 1753—1754 

Eilken*an .. Eilkerran’s Decision^ Ooiirt of Session (Scotland), 

fol., I voL, 1738—1752 

Knapp . . , , Enapp’s Reports, Privy Council, 3 vole., 162%->1836 

En. &Omb. ,, Enapp and Ombler’s !^eotion Cases, 1 voL, 1834— 

1835 


L. A 

L. & G. tefnp. Hunk. . . 

L. & G, iemp, Sugd. 

L. & Wekb. . ^ 

L. G. R. 

L.J. 

,L. J. (adm,) ‘ . 

L. J. (boy.) . . • . . 
L. J. (on.) 

L. J. (c, p.) . . 

L. J. fBCCL.) 

L. J. (EX.) 

L. J. (ex. eq.) . . 

L. J. (IC. B. or Q. B.) . . 

L. J. (M. 0.) 

L. J. N. C 

L. J. (o. 8.) 

L. J.(p.) 

I 

L. J. (P. &M.) .. 

L. J. (p. 0.) . . 

L. J. (p. M. & A.) 

L. M. & P 

L. B 

L. R. A. & E 

L. R. 0. C. R 

L. R. C. P 

L. 11 Eq. 

L. R. Exch. 

L. R. H. L 


L. R. Jnd. App. 

L. Iv. Ind. App. Surp. 

Vol. ^ 

L. R. Ir 



Lord Advocate 

Lloyd and Goold's Reports temp* Plunkett, Chancery 
(Ireland), 1 vol., 1834 — 1839 
Llo^d and Goold’s Reports temp, Sugden, Chancery 
(Ireland), 1 vol., 1835 

Lloyd ana Welsby’s Commercial and Mercantile 
Cases, 1 vol., 1829—1830 
Ijocal Govemmont Reports, 1902— (current) 

Law Journal, 1806 — (current) 

Law Jounial, Admiralty, 1865 — 1876 
•Law Journal, Bankruptcy, 1832 — 1880 
Law Journal, Chancery, 1822 — (current) 

Law Journal, Common Pleas, 1822—1875 
Law Journal, Ecclesiastical Cases, 1866 — 1875 
Law Journal, Exchequer, 1830 -] 875 
Law Journal, Exchequer in Equity, 1835 — 1841 
Law Journal, King’s Bench or Queen’s Bench, 
1822 — (current). 

Law Journal, Magistrates’ Cases, 1820—1896 
Law Journal, Notes of Cases, 1866—1892 (from 1893, 
see l^aw Journal). 

Law Journal, Old Series, 10 vols., 182;3^— 1831 
Law Joui-nal, Probate, Divorce and Admiralty, 1876 
— (current) 

Law Journal, Probate and Matrimonial Cases, 1858 — 
1859, 1866—1875 

Law Journal, Privy Council, 1865— (current) 

Law Journal, Probate, Matrimonial and Admiralty, 
1860—1865 

Lowndes, Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850 — 1851 
Law Reports 

Law Reports, Admiralty and Ecclesiastical Cases, 
4 vols., 1865—1876 

Law Reports, Crown Cases Reserved, 2 vola, 1865 — 
1876' 

Law Reports, Common Pleas, 10 vols., 1865 — 4875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865—1875 
Law Reports, English and Irish Appeals and Peerage 
Claims, House of Ijords, 7 vols., 1866—1875 
Law Reports, Indian Appeals, Privy Council, 1873 — 
(current) 

Law Reports, Indian Appeals, Privy Council, 
Supplementary Volume, 1872—1873 , 

Law Reports (Ireland), Chancery and Common Law, 
32 vols., 1877—1893 

Tjaw Reports, Irivy Council, 6 vols., 1865 — 1875 
Law Reports, Probate and Divorce, 3 vols., 1865— 
1875 • 

I^w Reports, Queen’s Bench, 10 vols., 1865 — 1876 
Law Reports, Scotch and l^ivorce Appeals, House 
of Loraa,€ vols., 1866—1876 
Law Timfes Reports, 1859— (current) 

Law Times Newspaper, 1843— (current) 

Law Times Old Series, 34 vols., 1843 — 1660 



Abbrktiations. 


lui 


Lane Lane’s Beports, ^ohequer, fol., 1 toI.i 1605—4611 

Lat Latdi'sEej^xtSiJ^Qg’sMnohi fol., 1 Tol.* 1625—1628 

^ Lawa Beg. Oas. . . Laelon's Begbtratio& Gases, 1885— {ourreuQ • 

Ld. Baym Lord Bajmond’s Beports, Bing’s Benoh and Gominoo 

• Pleas, 3 vols., 1694— 1732 

Leaoh f. Leaoh’s Grown Oases, 2 vols., 1730— 1614 * 

Lee Sir O. Lee’s Eoolesiastioal Judgments, 2 vole., 1752— 

• 1756 

Lee feme. Hard. . . T. Lee’s Oases femp. Hardwicks, King’s Bench, 1 vol, 

1733—1736 

Le. ft Oa. . . . • Xieigh and Cave’s Grown Gases Beserved, 1 vol., 1861 

—1865 • 

Leon Leonaixl’e Beports, King’s Bench, Common Pleas 

and Exchequer, foL, 4 parts, 1552 — 1615 • 

Lev. Levina’s Beports, King's Benc^ ana Common Picas, 

fol., 3 volfl., 1660—1696 , 

Lew. G. G. . . Lewiu’s Grown Gases on the Northern Circuit, 

2 vole., 1822—1838 • 

Ley . , . . Ley’s Beports, Kill’s Bonsh, foie 1 vol., 1608 — 1629 ’ 

Lib. Ass. . . . . Liber Assisarum, Year Books, 1 — 51 Edw. Ill, 

Lilly . • . . . . Lilly’s Beports and Pleadings of Gases in Assize, fol., 

1 vol. 

Litt Littleton's Beports, Common Pleas, fol., 1 vol., 1627 

-1-1631 

Lofft Loflt's Beports, King's Bench, fol., 1 vol., 1772 — 1774 

Long. AT. Lougtield and Townsend's Beports, Exchequer (Ire* 

land), 1 vol., 1841—1842 

Lud. E. 0. . . . . Luders Election Gases, 3 vols., 1784 — 1787 

Lumley, P. L. 0. . . Lumley’s Poor Ijew Oases, 2 vols., 1834 — 1842 

Lush. Lushiiigton’s Beports, Admiralty, 1 voL, 1859— 1862 

Lut. . . . . Sir E. Imtwyche’s Entries and Beports, Common 

Pleas, 2 vols., 1682—1704 • 

Lut. Beg. Cos. . . . . A. J. Lutwycho’s Begistration Oases, 2 vols., 1613— 

1853 

Lynd Lyndwood, Proviuciale, fol., 1 voL 

Bf . & S Maule and Selwyn’s Reports, King’s Benoh, 6 vols., 

1813-18*17 

Bl. ft W. Bleeson and Welsby’s Bep'»rts, Exchequer, 16 vols., 

1836—1847 

Mac. AG. . . • . Biaonaghten and Gordon’s Beports, Chancery, 3 vols., 

1849—1852 

Mac. AH. Macrae and Hertslet’s Insolvency Cases, 1 vol., 

1847—1862 • 

M*Cle. .. M^Cleland's Bemrta,' Exchequer, 1 vol., 1824 

M*Gle. A Yo M*Cleland and Youngo's Reports, Exchequer, 1 vol, 

1824—1825 

Macfarlane . . Macfailane’s J ury Trials, Court of Session (Scotland), 

3 parts, 1838 — 1839 

Mad. A Bob. . • . . Maclean and Eobinson's Scotch Appeals (House of 

Lords), 1 vol., 1839 

BCacph. (Gt. of Sess.) . . Macpherson, Court of Sesnon (Scotland), 3rd series, 

• 11 vols., 1862— 1873 

B£aoq. Macqueen's Scotch Appeals, House of Lords, 4 vols., 

1849—1866 e 

Maor Blacrory’sf’atent Cases, 2 parts, 1847 — 1856 

B£add Maddock’s Beports, Chancery, 6 vols., 1815—1821 

Blsdd. AG Biaddock and Qeldart’s Bepcfrts, Ohanoery, 1 voL, 

1819—1822 (Vol VI. of Madd.) 

BCadox * Madox’s Formulare Anglicanum 

BCadox, ^ch Biadox's History and imtiquitie^of .Jthe Exchequer 

2 vols. 

BCan. ftG. •• •• Manning and Granger’s Beports, Common JPless, 

7 vols., 1640-1845 



liv Abbrwutioks. 


Man.*& Ej. (k. b.) . . Manniof and Ey land's Eeports, King’s Beuch» 

6 Tols., 1827—1830 

Man. ^ Er. (m. c.) . . Manning and Eylaud’s Magistrates’ Cases, 3 tq1b.» 

1827—1830 

Man^. • . • , Mauson’s Bankruptcy and Company Cases , , 1803 ^ 

(c^irrent) » t. 

Mar. L. 0. . • . . Maritime liaw Eeporta (Grookford), 3 voU., 1860 — 

1871 

March *• •• March's Eeports, Ki^*s Bench and Oommou Fleas, 

, 1 vot, 16^1644 i . 

Marr ' . . Marrjk)4t's Dedisions, Asteiraltyi 177^1770 

Marsh. Marshall’s Eeports, Commit 1813— 

1816 

Mayfl. .. .. Maynard’s Eeports, Exchequer Memoranda of Bdw. 

T. and Tear Books of Edw. II., Year Books, Parti., 
, 1273—1326 

Meg. M( gone’s Companies Acts Cases, 2 vols., 1889 — 1891 

^ Mor Meiivalo’s Eeports, Chancery, 3 vole., 1816 — 1817 

Milw, .. Mil ward’s Eooiesiastical Eeports (Ireland), 1 vol., 1819 

—1843 

Mod. Eop. , . Modern Eeports, 12 vols., 1669 — 1765 

Mol. . . Molloy's Eeports, Chancery (Ireland), 3 vols., 1808 — 

1831 

Mont. .. Montagu's Eeports, Bankruptcy, 1 vol., 1829 — 1832 

Mont. & A. , . Mental^ and Ayrton’s Eeports, Baiikiui)tcy, 3 vols., 

1832—1838 

Mont. & B Montagu and Bligh’s Eeports, Bankruptcy, 1 vol., 

1832—1833 

Mont. A Oh Montagu and Chitty’s Eeports, Bankruptcy, 1 voL, 

1838—1840 *■ 

Mont. D. & I)e G. . . Montagu, Deacon, and De Gex’s Eeports, Bank* 
’ ruptcy, 3 vole., 1840 — 1844 

Mont. AM. Montagu and Macarthut’s Eeports, Bankruptcy, 

1 vol., 1826—1830 

Moo. P. C. 0 Moore’s Privy Council Cases, 16 vols., 1836—1863 

Moo. P. C. C. (N. 8.) . , Moore’s Privy Council Cases, New Series, 9 vols., 

1862—1873 

Moo. Ind. App. . . . . Moore’s Indian Appeal Cases, Privy Council, 14 vols., 

1836-1872 

Moo. & P. . . Moore and Payne’s Eeports, Common Pleas, 5 vols., 

1827—1831 

Moo AS. . . . . Moore and Scott’s Eeports, Common Pleas, 4 vols., 

1831—1834 

Mood. AM Moody' and Malkin's Eeports, Nisi Prius, 1 vol., 1826 

—1830 

Mood. A R Moodv and Eobinson’s Eeports, Nisi Prius, 2 vols., 

183i>— 1844 

Mood. C. C. . , . . Mooiiy's Crown Oases Eesorved, 2 vols., 1824 - 1844 

Moore (K. b.) Sir F. Moore’s Eeports, King’s Bench, foL, 1 vol., 

1486—1620 

Moore (C. B.) . . . . J. B. Moore's Reports, Common Pleas, 12 vols., 1817 

^1827 

Mor Diet. . . * ' Morison’s Dictionary of Decisions, Court of Sessien 

(Scotland). 43 vols., 1632— 1808 

Morr MonelMe Eeports, Bankruptcy, 10 vols., 1884—1893 

^08 Moseley's Ee^ts, Chancery, fol., 1 voL, 1726—1730 

Murp. AH Murphy end Hurlstone’s Reports, Exchequer, 1 voL, 

. - • 1833 

Murr. Murray’s Eeports, Jury Court (SootUnd), 6 vole., 

1816—1830 

O, Mylno andiCraig’s Eeports, Chancery, 6 vola, 1835 

— lS4k, 

Mvlne and KeMi’s Eeports, Chancery, 3 vols., 1833 
—1836 


My.< K. 



kmm^iknom. 


N«ls Nel 9 ou*« BeportB^ (phanoery, 1 toL, 1626-- *169d • 

Nev. A (k. b.) . . Nevile aud Manmug^s EeporUi, King's Bench, 6 volsu, 

. 1682—1836 • 

Nev. k M. (m. 0.) Nevile and Manning’s Magistrates' Oases, 3 voU*, 

• 1832—1836 

Nev. ftFf(R« B.) Nevile and Perry’s Koports, King’s Bench, 3 

1836—1838 

Nev. ft P. (m. c.) . . Nevile and Perry’s Magistrates' Oases, 1 vol|' 1336— 

1837 

New Msg. Cas. . . New Ijbifiistmtes' Oi^ (BitUeston, Wise aud 

Parnell), 2 vnligi, 1848 

New Pract. Can . .. New Practice Oases (Bittleston and Wise), 3 vols., 

1844—1848 

New Hep. .. .. New Beports, 6 vols., 1862 — 1865 • 

New SeM. Oas. . . New Sessions Magistrates’ Oasos (Uarrow, 11 amor- 

ton, Allen, etc.), 4 vols., 1814 — 1851 * 

Nolan .. Nolan’s Magistrates’ Casep, 1 vol., 1791 —1793 

Notes of Oases . . . . Notes of Oases in the Ecclesiastical aftd Maritime 

Courts, 7 vols., 1841 — 18*0 • 

Noy .. .. Noy’s Ilepoi*ts, King’s Bench, fol., 1 vol., 1568 —1649 

O. Bridg. . . . . Sir Orlando Bridgman’s Hoports, ('orntnon Pleas, 

1 vol., 1660— 1606 

O’M. ft H. .. .. O’Malley and Hardcastle's Election Oases, 1869 - 

(cuiTont) 

Owen .. .. .. Owen’s Boporte, King’s Bench and (Jouimon Pleas, 

foL. I voL. 1557—1614 

P. (preceded by date) . . Law Beports, Probate, Divorce, and Admiralty Divi- 

• sion, since 1890 n891] P.) 

P. D. . . . , , . Law JEleports, Probate, Divorce, and Admiralty Diyi* 

sion, 15 vols., 1875 — 1890 # 

P. Wma. . . . , . . Peore Williams’ Beports, Chancery and Ki tig’s 

Bench, 3 vols., 1695 — 1735 

Palm Pidmer’s Beports, King’s Bench, fol., 1 vol,, 1619 — 

1(529 

Park, .. .. .. Parker’s Beports, Exobequer, fol., 1 vol., 1743— 

1766 

Pat. App. .. .. Faton’s Scotch Appeals, Douse of Lords, 6 vole., 

1726—1822 

Pater. App. . . . . Paterson’s Scotch Appeals, iioase of Lords, 2 vols., 

1861—1873 

Peake .. .. Peake’s Beports, Nisi Prius, 1 vol., 1790—1794 

Peake, Add. Oas. .. Peako’u Additional •Oases, Nisi Prius, 1 vol,, 1795 — 

1812 

Peck Peckwell’s Election Coses, 2 vols., 1803 — 1804 

Per. ft Dav Perry and Davison’s Beports, Queen’s Bench, 4 vols., 

1838—1841 

Per. ft Kn. . . . . Peny and Knapp’s Election Cases, 1 vol., 1833 

Ph. Phillips’ Beports, Chancery, 2 vole., 1841—1849 

Phil. El. Oas. . . . . Philipps’ Election OabOB, 1 vol., 1780 

Phillim. . . . . . J. Phillimore’s Ecclesiantical B^orts, 3 vols., 1764 — 

• 1821 , , ^ 

Phillim. Eccl. Jud. .. Sir B. Phillimore’s K(^lesia8tieal Judgments, 1 vol., 

1867—1875 • 

Pig. ft B. .. .. Pigott andlBodwoIi’s Begistration Oases, 1 vol., 1843 

—1845 

Pito. .. .. .. Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488— 

1624 

Plowd. * Plowden’s Beports, fol.. 2 vols., 1550—1679 

PolL PoUezlen’s Bsforts, King’s Bench, fpl., 1 vol., 1670 

—1682 . 

Poph •• P<^ham*s BeportSi King’s Bench, fol., 1 vol., 1191— 

1627 



Ivi 


ABBRETIAtlONS. 


Pow, *R. db D« . , 

Preo. Ch. . . 

Price 

Q, b" 

Q. B. (preceded by date) 
D 


Power, Bodwell, and Dew's Election Oases, 2 ^ola., 
1H48— 1866 

Precedents in Chancery, fol., 1 voL, 1689 — 1722 
Price's Beports, Exchequer, 13 vols., 1814 — 1824 

Queen's Bench Beports (Adolphus and EUis, New 
Series), 18 vols., 1841—1862 
Law Beports, Queen's Bench Dirision, 1891 — 1901' 
(e.^., [1891] 1 a BJ 

Law Sports, Queen’s Bench Division, 25 voli., 
1876—1890 


R 

B. ((9t. of Sees.) .r 

B. P. Oa . . 

B. B. .. e .. 

. B. S. 0 

Bast • 

Bayn. 

Beal Pi’op. Cas. . . 
Bep. Gh. . . 

Rick. & M. 

Bick. & S. 

Bidg. II. . . 

Ridg. L. &S. .. 

Bidg, Pari. Bep. 

Rob. Eccl. 

Rob. L. &W. .. 

Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Hep. 

Horn. 

Rose 

Ross, L. C. 

Rowe 

Bui. Oas. 

Buss 

Rubs. & M. 

Russ. & By. 

By. & Can, Cas. 

By. db Can. Tr. Cas. 

By. ft M. 


The Beports, 16 vols., 1893 — 1895 
Bettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Beports of Patent Cases, 1884 — (current) 

Bevised Beports 

Buies of the Supreme Court 

Bastell's Entries 

Rayner's Tithe Cases, 3 vols., 1675 — 1782 
Beal Property Cases, 2 vols., 18 J3 — 1847 
Beports in Cnancery, fol., 3 vols., 1616 — 1710 
Rickards and Michael's Locus Standi Beports, 1 voL, 
1885—1889 

Rickards and Saunders’ Locus Standi Beports, 1 vol., 
1890—1894 

Ridgeway's Beports, ternp. Hardwioke, 1 vol., King’s 
Bench, 1733—1736; Chaiicmy, 1744—1746. 
Ridgeway, Lapp, and Schoales* Reports (Ireland), 
1 voL, 1793—1796 ^ 

Ridgeway's Parliamentary Reports (Ireland), 3 vols., 
1784—1796 

Robertson's Ecclesiastical Reports, 2 vols., 1844 — 1 863 
Roberts, Leeming, and Wallis' New County Court 
Cases, 1 vol., 1849 — 1861 

Eobei*t8on'8 Scotch Appeals, House of Lords, 1 vol,, 
1709—1727 

Robinson's Scotch Appeals, House of Lords, 2 vols., 
1840 -1841 

Rolle’s Abridgment of the Common Law, fol., 2 vols. 
Rolle’s Reports, King’s Bench, foL, 2 vols., 1614 — 1625 
Romilly's Not^ of Oases in Equity, 1 part, 1772 — 
1787 

Rose’s £e|K>rt8, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England 
and Scotland), 3 vols. 

Rowe's Reports (England and Ireland), 1 vol., 1798— 
1823 

Campbell's Ruling Cases, 26 vols. 

Bussell's Benorts, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne's Reports, Chanceiy, 2 vols., 1829 
—1833 

Russell and Ryan's Crown Cases Reserved, 1 vo4., 
1800—1823 

Railway and Canal Oases, 7 vols., 1836—1864 
Railway and (^nal Traffic Cases, 1855 — (current) 
Ryan and Moody’s ^Reports, Nisi Prius, 1 vol., 1823 
—1626 


8 . 0 

S.^0. (pre<Uded b;^ date) 



Sain 


8aine Case 

Court of Session Cases (Scotland), since 1906 (s.o., 
ri906]«. C.) 

Solicitor- Genera) 

Suut's Digest of Registration Oases, 1843—1906, 1 voL 
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Salk 

Sau. A So. 

Saund. 

Saond.^ A. 

f 

SaiinA A B. 
Saund. AO. 
Saund. A IL •• 


Bar. 

Say. 

Sc. Jur. . . 

So. L. B. 

Sch. A Lef. 

Sc. B. B. . . 

Scott 

Scott (N. R.) 

Sea. A Sm. 

Sel. Gas. Oh. 

Seas. Gas. (k. V) 

Sh. A Mad. 

Sh. (Ct. of SesH.) 

Sh. Dig. . . 

Sh. Just. . . 

Sh. Sc. App. 

Sh. Teind Gt. 

Shop. Touch. 
Show. 

Show. Pari. Gas 
Sid. 

Sim. 

Sim. (N. 8.) 

Shn. A St. 

Skin, 

Sm. A Bat. 

Sm. A G.. . 

Smith. EL B. 

Smith, Xj. C. 
Smith, Beg. Oaa 


Salkeld’8 Beportaf King's Bench, 3 toIs., 1689-<^171> 
SaufM and bully's Reports, BolU Court (Irdand), 

1 yoL, 1837—1840 

Saunders's Beports, King's Bench, 2 toIs., 1666 — 1672 
Saunders and Austin's Locus Standi Reports, 2 aola.^ 
1895—1904 

Saunders and Bidder's Loous Standi BeportSi 1965-^ 
(current) 

Saunders and Dole’s Reports, Bail Court, 2 yols., 1846 
—1848 

Saunders and Maorae^s County Courts and In8olTen<^ 
Cases (County GourtS Oases and Appeals, Yols. II. 
and III.), 2 vols., 1862—1868 
Sa vile’s Reports, Common Pleas, fd., 1 vol., 1580 — 
1691 

Sayer’s Reports, King's Bench, fol., 1 Tol.f 1761 — 
1766 a 

Scottish Jurist, 46 vols., 1829—1^73 
Scottish Law Reporter, 1 Sfc— (oun*ent) 

Schoales and ILefroy’s Reports, Chancery (Ireland), 

2 vols., 1802 — 1806 
Scots Bovisod Reports 

Scott's Reports, Common Pleas, 8 vols., 1834 — 1840 
Scott's Now Reports, Common Pleas, 8 vols., 1840 — 
1846 

Seurle and Smith's Repoiis, Probate and Divorce, 
1 vol., 1869—1860 

Select Oases in Chancery, foL, 1 vol., 1685 — 1698 
(Pt. III. of Cas. in Ch.) 

Sessions Settlement Oases, King's Bench, 2 vola, 
1710—1747 ^ 

Shaw and Maclean’s Scotch Appeals, House of Lords, 
3vol8., 1836—1838 

Shaw, Court of Sossion Cases (Scotland), let series, 
16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols., 1726 — 1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819-1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

P. Shaw’s TetJid Court Decisions (Scotland), 1 voL, 
1821—1831 , 

Sheppard's TouohsU>iie of Common Assurances 
Shower’s Reports, King’s Bench, 2 vols., 1678—1696 
Shower’s Cases in Parliament, ful., 1 vol., 1694 — 
1699 

Siderhn’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 2 vols., 1657 — 1670 
Simons* Reports, Chancery, 17 vols., 1826 — 1852 
Simons* Reports, Chancery, New Series, 2 vols., 
1860—1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

Skinner’s Report^l King's Bench, fol., 1 vol., 1681— 
1697 

Smith and Batty’s Reports, King's Bench (Ireland), 
1 vol., 1824—1826 

Smale and Giffard'a Reports, Chancery, 3 voLa, 1862 

J. P. Smith’s^ports, King’s Bench,^3 vols-, 1861— 
1806 * 
Smith's Leading Cases, 2 vols. 

C. L. Smith's Registrai^ Casesi 1696 — (ourrani) 



Abbreviations. 


Iviii 


Stnyth^r’a Reports^ Coznmon Pleas (Irelaud), 1 toL, 
1839— 1B40 « 

Solicitors* Journal, lSd6--(ourrent) 

Spence’s Equitable Jurisaiction of the Court of 
Obancery^ * 

. . Spinks’ Pnze Court Cases, 2 parts, 1864 — ^^866 
.. Stair’s Decisions, Court of Session (Scotland), loL, 
2 vols., 1661— 1681 

. . Starkie’s Beports, Nin Prios, 3 yols«, 1814^1828 
. . Statutory Rules and Orders Revised 
SUte Trials, 34 vols., 1168^1820 
State Trials, New Series, 8 vols., I82i^l858 
. . Sfory’s Commentaries on Equity Jurisprudence 
. . Strange’s Reports, 2 vols., 1716 — 1747 
. . Stuart, Milne, and Peddie's Reports (Scotland), 
2 vols., 1851—1863 

, . Style’s Reports, King’s Bench, fol., I vol., 1646 — 1663 
Swabey’s Remorts, Admiralty, 1 vol., 1865—1869 
. * Swabey and Tristram’s Reports, Probate and Divorce, 
4 vols.. 1858—1865 

. . Swanston’fi Reports, Chancery, 3 vols., 1818—1821 
. . Swill ton’s Justiciary Reports (Scotland), 2 vols., 1835 
—1841 

,. Syine’s J ustioiary Reports (Scotland), 1 vol., 1826— 
1829 

T. A M. . . Temple and Mew’s Criminal Appeal Cases, 1 vol., 

1848—1831 

T. Jo. . . . . . . Sir T. Jones’s Reports, King's Benesh and (!!Jommon 

Ploas, fol., 1 vol., 1669 — 1684 

T. Jj. R. , . . . . The Times Law Reports, 1884— (current) 

T. llaym. . , . . Sir T. Raymond’s Kepoi'ts, King's Bench, fol,, 1 vol., 

1660-1683 

Taml .. Tam lyn ’s HeporU, Bolls Court, 1 voL, 1829 — 1830 

Taunt. .. Taunton’s Reports, Common Pleas, 8 vols., 1807 — 

1819 

Tax (Vs.., .. Tax Cases, 1876 — (current) 

Tenn Rep. . . . . Term Reports (Durnford and East), fol., 8 vols., 1785 

— 1800 

Toth. , . .. . . Tothill’s Transaotious in Chancery, 1 vol., 1669 — 1646 

Trist. Tristrum’s Consistory Judgments, 1 vol., 1873 — 1892 

Tudor, L. 0. Merc. liuw Tudor’s liOading Cases on Mercantile and Maritime 

Jjaw 

Tudor, li. 0. Real I’rop. , . Tudor’s Leading Cases on Real Property 

Turn. & R. , . Turner and Russell’s Reports, Chancery, 1 vol., 1822 

—1825 

Tyi. ,. Tyrwhitt’s Reports, Exchequer, 6 vols., 1830 — 1836 

Tyr, & Qr. Tvrwhitt and Granger’s Roports, Exchequer, 1 vol., 

'1836—1836 

Vaugh Vaughan’s Reports, Common Pleas, fol., 1 vol., 1066 

—1678 

Vent. Ventris’ Reports (Vol. I., King’s Bench; Vol. 

Common Pleas), fol., 2 vols., 1668 — 1691 

Vem Vernotfs Rewrts, Chancery, 2 vols., 1680 — 1719 

Veru. A Set Vernon and Soriven’s Reports, l^g’s Bench (Ire- 

. land), 1 voL, 1786—1788 

Ves. Vosey Jun.’s Reports, Chanceiy, 19 vols., 1789 — 1817 

Ves, A B« . . . . Vesey and Beames’s Reports, (!%ancery, 3 vols., 1812 

—1814 

V^ Son. * . . , . Vesey Sen^s Beports, 2 vols., 1747 — 1756 

Vm. Abr. . . . . Viner’s Abridgment of Law and Equity, fol., 22 vols. 

Yin. Sapp. . • . . Bvmplement to Viner’s Abridgment ol Law and 

^ Equity, 6 vbSa, 
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W« Jo. . . . . Sir W. Jones’s IMIhoriH. Kiii^s Bench and Oommon 

foL, 1 voL, 1620 — 16-iO ^ 

• W. N. (preceded by date) Law Beporta, Weekly Notes, 1 866 — (current (t .y*, 

[1866] W.N.) 

W. B. * . . . . Weekly Reporter, fi4 vols., 1852 — 1906 • 

Wallis ?. Wallis’s Reports, Ohan eery (Ireland), 1 vol., 1766— . 

^ 1791 

Web. Pat. Gas. . . Webster’s Patent Cases, 2 yola., 1602 — 1856 

Welsh, Beg. Gas. . . Welsh’s Begist^ Oases ^reland]^ 1 yol., 1832—1840 
Went Off. Bx« . . Wentworth^ jutd Duty cl Bmucutors 

West . /West’s Ihiports, Lorfs, 1 vol., 1839 — 1841 

West temp, Btsvd. . . West’s Repoi-ts tmnp, Ilardwioke, Chancery, 1 yol., 

1736—1740 

West Tithe Gas, . . Western’s London Tithe Gases, 1 vok. 1692 — 18*22 
White .. White's Justiciary Reports (Scotland), 3 yola, 18K6 

—1893 » 

White & TuA L. C. White and Tudor’s Leading Oases in J5t|siit.y, 2 yols. 

Wight. . . Wightwiok’s Reports, Exchequer^ 1 vol., 1810 — 1811 ■ 

Will. WolL & Day. Willmoi-e, WoUanton, and Davison’s Reports, Queen’s 

Bench and Bail Court, 1 yol., 1S37 

Will. Woll. & II. Willtnore, Wollaston, and Hodges* Reports, Queen’s 

Bench and Bail Court, 2 vols., 1838 — 1839 
WiJles . . . . Willes’ Reports, Cominon Pleas, 1 vol., 1737 — 1758 

Wilm. .. Wilmot’s Notes of Opinions and Judgments, 1 vol., 

1757—1770 

Wila. . . G. Wilson’s Reports, King’s Bench and Common 

Pleas, fol., 3 vols., 1742—1774 

Wila. & S. Wilson and Shaw’s Scotidi Appeals, House of Lords, 

, 7 vols.. 1825—1835 

Wils. (ou.) . . . . J. Wilson’s Reports, Olmiioery, 2 vols., 1818 — 1810 

Wils. (KX.) . , J. Wilson’s Reports, Exchequer in Equity, 1 pari, 

1817 

Win. . , . . Winch’s Reports, Oommon Pless, fol., 1 vol., 1621— 

1625 

Wm. Bl. . . . . William Blackstone’s Reports, King’s Bench and 

Common Pleas, fol., 2 vols., 1746 -'1779 
Wm. Rob. . . . . William Robinson’s Reports, Admiralty, 3 vols., 1838 

—1850 

Wins. Saund. . . . , Williams’ Notes Sauudoi * Reports, 2 vols. 

Wolf. & B. . . Wolferstan and Bristowe’s Election Cases, 1 voL, 

1859—1864 

Wolf. & D. .. Wolferstan and Dew’s Election Oases, 1 vol., 1857— 

1858 , 

Woll. . . . . Wollaston’s Reports, Bail Court and Practice, 1 yol., 

1840—1841 

Wood . , Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 

Y. & 0. Ch. Oas, .. Younge and Colly er’s Rep >rtB, Chancery Cases, 

2 vms., 1841 — 1843 

Y. & C. (KX,) . . . . Younge and Collyor’s Reports, Exchequer in Equity, 

4 vols., 1834—1842 

y. A J Younge and Jervis’ Rei>ort8, ..Exchequer, 3 vols., 

• 1826—1830 

Y. B Year Books 

Yelv. .. Yelyerton'a Repofts, King’s Bench, fol,, 1 vol., 1802 

—1613 

. . Youi>ge’8 Heporte, Exchequer ^ Equity, 1 vol., 1830 
—1832 
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Part l.r-Trusk 

Bbct. 1, — Defini(ion$ and Classification. 

Sttb-Sect. 1. — Dejinitiont, 

1. A trust, in the modern and confined sense of the word {a)i 
is a confidence reposed in a person with respect to property 
uf which he has possession or over which he can exercise 
a power to the intent that he may hold the property or exercise 
the power for the benefit of some other person or object (&). 

f 

(a) The word “feust " was regarded in Blackstono’s time as incl^iding 
certain transactionicognisable in a court of law, such as deposits^ bailments, 
and implied undertakings to account for money received to jftiol.her’s use 
(3 Bl. Com. 432). “Wherever persons agree concerning any particular 
subject, that, in a couit of equity as against the party liimself and any 
claiming under him voluntarily or with notice, raises a trust “ {Legard v. 
Hodges (1702), 1 Vca. 477, ver Lord TiiURLOW, L.C., at p. 478). In 
reference to real estate, ana for the purpose of the Statute of Uses 
(27 Hen. 8, c. 10), it may, if the context so requires or admits, be construed 
as synonymous with “ use “ (I Cru. Dig., tit. 12, Trust, s. 1 (2) ; Bushell 
V. burland (1708), Holt (K. B.), 733, 736; Altkam (Lord) v. Anglesoa 
(Lord) (1709), 11 Mod. Rep. 210, per Holt, C.J., at p. 211 ; Burgess v. 
Wheate, A^-G. v. Wheats (1759), 1 Eden, 177, per Lord Mansfieli), O.J., 
at p. 217 ; Doe d. Terry v. Collier (1809), 11 East, 377, 380 ; Ee Brooks, 
Brooke v. Brooke, [1894] I Oh. 43, ver Chitty, J., at p. 48). The Statute 
of Uses (27 Hen. 8, c. 10) united the estates of the legal tensAit in 
fee simple and of the eesUU que use; but a redivision of them was effected 
by limiting the u-se to Hie feoffee, who was declarfMl a trustee, and then, 
ibore being one use which the statute executed and anotlicr which it did 
not, trusts succeeded uses. For as there could not be a use upon a use it 
took the name of a trust, and as the law would not meddle with it 
equity did so (Burgess v. Wheats, A.-O. v. WheaU, supra, per Clarke, 
M.R., at p. 194; and sec title Real Property aNi* (Jiiattkls Real, 
Vol. XXIV., pp. 271 et seq.), 

(h) Co. Litt. 272b; Burgess v. Wheats, A.-O. v. Wheate, supra, per 
Henley, Lord Keeper, at p. 240; Wilson v. Bury (Lord) (1880), 5 Q. B. D, 
518, C. A., per Brett, L.J., at pp. 630, 631 ; Voohy v. Watson (1888), 
39 Ch. 1). 178, per Kekew^cii, J., at pp. 181, 182 ; Ee Barney, Barney v. 
Barney, [1892] 2 Ch. 265, per Kekkwioh, J., at p. 272; Re Williams, 
Williams v. WilliamSy [1897] 2 Ch. 12, C. A., per Lindi.ky, L. J., at pp. 18, 
19. A trust is the binding of the conscience of one to the intention of 
another (Bacon, Reading upon the Statute of Uses, p. 9). An obligation 
to do an act with respect to property onmtcs a trust (Flceming v. Bowden 
(1868). L. R. 1 Sc. & Div. 372, per Lord Westbuky, at 383). The 
object of the trust is generally some person or persons ; but it may 
be som^rivate or public purpose; see title Charities, Vol. IV., pp. 106 
et seq., ffi et sea. A guardianship is a trust (Beaufort (Duke) v. Berty 
(1721), 1 P. Wms. 703, per Lord MACCLEsyELD, L.C., at p. 706; 
Mathew V. Brise (1851), 14 Beav. 341, p^r Romillt, M.R., at p. 346; 
and see title Infants and Children, Vol. XVll.,pp. 117, 121 et seq,). An 
agency is not in itself a trust (Cave v. Mackenzie L. J. (cii.)564), 
hut may in certain circumstances involve a trust ; see pp. 68, 206, post ; 
utle Agency, Vol. I., pp. 167, 182, 184. The existence of a con- 
tractual relationship, such as, for instance, Hiat of banker and cijstomer 
(Fhley V. EiU (1848), 2 H. L. Cas. 28), aoes not constitute a trust 
(Ferguson v. Wilson (1866), 2 Ch. App. 77, per Turner, L.J., at pp. 87, 
88; WiUon v. Bury (Lord), supra, at pp. 530, 631 ; Soar v. Ashwell, 
[1893] 2 Q. B. 390, C. A., per liord Esher, M.R., at^. 393). As to the 
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It is an equitable obligation or, in other words, is enforceable 
only in a court in which equity is flrimiiiistered (c). 

2. The person in whom the confidence is reposed is called a 

trustee (d), and the person for whose benefit the trust is to be 
exercised is called a centui que or sometimes a bene- 

ficiary (/). 

The trustee is possessed of the property or power in a fiduciary 
capacity, and stands in a fiduciary relation to the cestui que trust (g), 
A person maybe at the same time trustee and one of the cestuis que 
trust (h). 

3. Th(i property affected by the confidence is called the 
Vust property or trust estate. It is usually in the legal owner- 
ship, or under the legal control of the trustee (i). The cestui 


quasL-uauciarj position of a railway company which works tho niilway 
of another, see title Railways anp Canals, Vol. XXIII., p. 700. As 
to powers in tho nature of triisls, see p. 17, post: title Powers, 
Vol. XXIIL, pp. 69 et seq. The Inwtoo must have the legal possession or 
control of tho property, which would be complete but for tho equilablo 
inieroHt thoroiu of the cestui que trust (Be Barney^ Barney v. Barney^ 
[1892] 2 Ch. 265, 272, 273, 276). 

(<j) Co. Lilt. 272 b ; Bacon, Reading upon tho Statute of Uses, p. 9 ; 
3 Bl. Com. 431 ; Sturt v. MeJlish (1743), 2 Atk. 610, /)<{j^Lord IlARPWiCJrE, 
L.C., at p. 612 ; Burgess v. Wheate, A.-O, v. Wheaie (1759), 1 Eden, 177, 
per Lord Mansfield, C.J., at p. 223 ; lie Williams^ Williams v. WilUamSf 
[1897S 2 Ch. 12, C. A., per Linpley, L.J., at p. 19 : and see title Equity, 
Vol. XIII., pp. 88 et seq., 154 et seq. As to passive trusts, see note (o), 
p. 86, post. 

(d) 21 Vin. Abr. 608 cf seq. A trustee is a person holding tho legal title 
to property under an express or implied agreement to a{)ply it .and the 
income arising from it to the use and benelit of another poreon {Wilson 
V. Bury (Lord) (1880), 5 Q. B. 1). 518, C. A., per Brett, L.J., at 
pp. 3,30, 631). In a broad sense every person who ha.s the legal owner- 
ship of property in which another person ha.s a beneficial interest is a 
trustee for that pereoii (Story, s. 964, 2nd od. (1892), pp. 626, 627). But 
funds in tho hands of public ofli rials for distribution among certain per- 
sons are not trust flings of which they are trustees for such persons 
(Qrenville- Murray v. Clarendon (Earl) (1869), L. R. 9 Eq. 11 ; Kinloch v. 
Secretary of State for India in Council (1880), 15 Ch, D. 1, C. A.). As to 
a bare trustee, see pp. 86, 87, post ; and as to a constructive trustee 
and a trustee de son tori, see pp. 87 et seq., post. 

(e) Bedford v, Wade (1806), 17 Ves. 89. P. C.. per Grant, M.R., at 
p. 95 j see Real Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 7. 

{/) See Trustee Act, 1893 (56 dr 67 Viet. c. 63), ss. 14 (1), 45 (1). 

(51) Plowright v. Lambert (1886), 52 L. T. 646, per Field, J., at p. 652 ; 
Barnes v. Addy (1874), 9 Ch. App. 244, per Lord Selborne, L.C., 
at p. 251 ; Be Barney, Barney v. Barney, supra; Mara v. Browns, (1896] 
1 Oh. 199, C. A., per A. L. Smith, L.J., at p. 209 ; and see pp. 92 et seq., 
post. ' t 

(h) Trustee Act, 1893 (56 k 67 Viet. c. 53), s. 50 ; see pp. 65, 66, 80, 81, 
post. 

(1) Be Barney, Barney v. Barney, supra, at pp. 272. 273, 276. A 
trustee may have merely an equitable estate in property which is legallf 
vested in (pother person (E^a v. TeynJiam (Lord) (1783), 1 Cox, £q. Cas. 
67 ; PSole v. Pass (1839), 1 Jeav. 600 ; Bnight v. Bowyer (1857), 23 Beat. 
600, per Romilly, M.R., at p. 635; and see title Equity, Vol. XllL. 
p. 155, note (m) ) ; but there can be no trust where there is not a legal 
estate in the trust property co-extensive with it (Burgess v. Wheats, A. (i? 
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que trust is said to have a beaeficial or equitable mterest* 
in it {k). 

Scb-Sect. 2.~Clam/ktttion. 


Sm.i. 

Definitions 

anddasii- 

fioatlon. 


4 . Trusts Are either (1) express, which are created by the 
actual terms of some instrument or declaration (/), or (2) con- impHed/op 


8ti;uctive, or implied, which arise when property, to which no 
express trust is for the time being attached, is acquired or held by a 
person in circumstances w^hich render him bound in equity to 
bold it in trust for the benefit of some other j^erson or object as 
cestui que trust or beneficiary (m). 


6. Express trusts may be either (1) executed, or (2) executory. Executed or 
A trust is executed in the technical sense where the terms of tne <^xecuiory 
trust are designated by the instrument or declaration creating 
it (rj), even though the creator directs a settlement to be executed 
embodying the designated jprovisions (o). A trust is executory in 
the technical sense where the instrument or declaration by which 
it is created directs the subsequent execution of an instrument 


V . Wheale (1750), 1 Edon, 177, per Clakke, M.R., at p. 207), This estate, 
however, need not be immediately vested in a trustee ; see note (h), 
p. 20, pout. 

(k) Goodright d. Ahton v. Wells (1781), 2 Doug, (k. n.) 771, 778, 779; 
Settled Laud Aet, 1884 (47 & 48 Viet. c. 18), s. 7 (viii.). 

(/) Ileal Property Liniitalioii Act, 1833 (3 & 4 Will. 4, o. 27), s. 25; 
I'Ucgerald v. i^itewart (1831), 2 Russ. & M. 457, per Lord liuouGHAM^L.C., 
at p. 400; Cunningham v. Foot (1878), .3 App. (’as. 074, per* Lord 
Caikns, L.O., at p. 984; Banner v. Berridge (1881), 18 Cb. D. 264, 262 
et seq. ; Sands to Thompson (1883), 22 Oh. D. 614, per Fry, J., at p. 617 ; 
and see title Equity, Vol. XII 1., pp, 154, 155. Where iliero is no actual 
evidence of an express tiust, but the court considers that the circum- 
stances iiece.ssaiily point to its having been created, it is called a 
presumptive trust (Cook v. Fountain (1676), 3 Svan. 685, per Lord 
Nottingham, L.C., at p. 691). 

(m) Bac. Abr., tit. Uses and Trusts, Trusts (<'.) ; Statute of Frauds 
(29 Car. 2, c. 3), a. 8 ; Cook v. Fountain, supra, per Lord Nottingham, L.(\, 
at p. 591 ; Fitzgerald v. Stewart, supra, at p. 460; Petre v. Petre (1852), 

I Drew. 371, per Kindeusley, V.-O., at p. 393 ♦ and see title Equity, 
Vol. XI II., pp. 155, 156. A constructive tniit^is a trust to be made out 
by circumstances ((SW Y.Ashwell, [1893] 2 Q. 11. 390, C. A., per Bowen, 
L.J., at p, 396). Trusts are neither created nor implied by law to defeat 
the inventions of donors or settlors. 'Jliey are created or implied, or 
held to result in favour of donors or settlors, in order to cany out and 
give effect to the true intentions of the donors or settlors, whether 
expressed or implied [Standing v. Bowring (1885), 31 Ch. D. 282, U. A., 
per Lindley, L.J., at p. 289 ; and see pp. 12 el stq., post). The law never 
implies, and the court never presumes, a trust unless it is absolutely 
nocessarir to do so (Cook v. Fountain, supra, at pp. 591, 692). 

(n) Glenorchy (Lard) v. Bosville (1733), Ca8.,/^wp. Talb. 3, per Lord 
Talbot, L.C., at p. 19. Generally, a trust is executed when the creator 
of it has been his own conveyancer in defining it (Frmhe v. Price (1839), 

3 Beav. 182 ; Egerton v. Brownlow (Earl) (1853), 4 H. L. Clas. 1, 81, 210; 
Doncaster v. Doncaster (1856), 3 K. & J. 26; Fullerton v. Marlin (I860), 

1 Drew. & Sm. 31 ; De UavUUmd v. De Saumaree, De HaviUond v, 
Bingham (1866), 14 W. R. 118; Be NeUey^TpisU (1877), 264V.,R. 88). 

A trust or bequest of personal estate “ to be enjoyed with and go with tihe ^ 
title ** to a peerage is executed and not executory (Be Johnston, Cockerell 
V, Essex (Earl) (1884), 26 Ch. D. 538). 

(o) Egerton v. Brownlow (Earl), supra, • 
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defining the trust and dnes not itself define with absolute precision 
the terms of that instrument (p). ' 

6. A precatory trust is a trust created by precatory words, 
such as expressions of confidence, request, or desire that property 
will or shall be applied for the benefit of a definite person or object, 
where these words are construed in equity as imperatively constitut- 
ing a trust (g). 

7. A secret trust is created where property is in law given to 
a person either absolutely or upon an indefinite trust, but there has 
been an undertaking by him or an understanding between him and 
the donor, not clothed with the requisite formalities for the creation 
of a legal trust, that it shall be applied for the benefit of some other 
porscAi or object (r). 

8 . Constructive or implied trusts may be subdivided into 
(1) constructive trusts, where property not otherwise subject to a 
trust becomes by the law trust property (-0 ; (2) resulting trusts, 
where the law imposes on trust property a trust not expressed at the 
time when the trust was created (0; and (8) trusts implied from 
contractual or other relations subsisting between parties (u). 


(p) Glenorohy {Lord) v. Bosville (1733), Caa. temp. Talb. 3; Bagshaw v. 
Speneer (1748), 1 Wila. 238 ; and see pp. 22 ct seq., posf. In one sense all 
trusts are executory, since they have to be executed or carried out by tlio 
trustee (Bellamy v. Burrow (1735), Cos. temp. Talb. 07 ; Jervoise v. 
NortlAmberland (Dulce) (1820), 1 Jac. & W. 569, per Lord Eldon, L.C., 
at pp. 670 et seq. ; Bgertan v. Brownlow (Earl) (1853), 4 H. L. Cas. 1, per 
Lord St. Liconaups, at pp. 61, 210). In some cases it is a doubtful point 
whether a trust is executed or executory (Jervoise v. NoHhumberland 
(Duke), supra, at pp. 670 et seq.). In all cases of executory trusts some- 
thing is left to the judgment of the tnislecs (Stanley v. Lennard (1758), 
1 Eden, 87, per Hknlky, Lord Keeper, at p. 96). 

(</) Knight v. Knight (1840), 3 Beav. 148, per Lord Lanodale, M.R., 
at pj>. 171 et seq. ; see pp. 13 et seq., post. The expression “ precatory 
trust is a roundabout way of saying that the court finds that there is a 
trust, although the trust is not expressed as sucli, but by words of prayer or 
suggestion (Ee Sanson, ^Sanson v. Turner (1800), 12 T. L. R. 142, per 
CuiTTY, J,). It is in fact a misleading nickname (Ee Williams, Williams 
V. Williams, [1897] 2 Ch. 12, C. A., per Rigby, L.J.. at p. 27). 

(r) M*Cormiclc v. Grogan (1869), L. R. 4 H. L. 82, per Lord IIatiier- 
LET, L.C., at pp, 88, 89 ; Ee Stead, WUham v. Andrew, [1900] 1 Ch. 237, 
per Faewell, J., at pp. 240, 241 ; sec pp. 21, 22, post. 

(s) See p. 7, ante, pp. 47 et seq., post. 

(i) See pp. 49 et seq., post. 

(i4 Sands to Thompson (1883), 22 Ch. D. 614, per Pry, J., at pp. 616 et 
seq. : Soar v. AshweU, [1893] 2 Q. B. 390, C. A., per Lord Esher, M.R.,at 
p. 393, per Bowen, L.J„ at p. 396, and per Kay, L.J., at pp. 400, 405 ; and 
see pp. 58 et seq., post^ A person affected with a constractivo trust 
becomes a constructive trustee 4^aar v, AshweU, supra, at p. 393). This 
term is also applied to a stranger who by his conduct becomes affected 
with an express trust, and the trust so affecting him is sometimes called 
a oonstruotive trust (Barnes v. Addy (1874), 9 Ch. App. 244, per Lord 
SexBQRNE, L.C,, at p. 251 ; Soar v. AshweU, supra, per Kat, L.J., fit 
pp. 405). It has, however, been suggested that in such oircum- 
Btaac«t;^e trust remains m express trust and that the stranger who hy 
his eonduct has become KSeoted by it is, more properly speaking, an 
express trustee de sen tort (Socar t. AshweU, supra, por Lord Esher, M.R.» 
at p. 304). 
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Sect. 2. — Express Trusts. 

Sub-Seot. l.^Capacity of Disposer, 

9. Any peison or corporation (a) capable at law or in equity of 
alienating to any extent property or an interest in property, either 
inler vivos or, in the case of an individual, by a testamentary instru- 
ment, is to the same extent capable of creating a trust in that 
property or interest, or of disposing thereof in trust, either i?i/crnvo« 
or, in the case of an individual, by a testamentary ^strument (b). 

Sub-Sect. 2. — Capacity of Beneficiaries and Legality of Ohjtcts. 

10. Any person or corporation capable at law or in equity ff 
taking and holding to any extent property or an interest in 
property either by a transaction operating inter vivos op* by a testa- 
mentary disposition is to the same extent capable of taking and 
holding a beneficial interest as cestui qne trust or beneficiary under 
a trust of that property or interest (c). Moreover, so far as is 
permitted by the law against perpetuities (J) and by considorations 
of public policy (e), the interposition of a trustee enables trusts to 
be created in favour of persons not yet in existence and objects 
incapable of taking a benefit under a direct gift(/). 

11. Subject to, the law against perpetuities (^), property may 
bo devised in trust for a person in fee simple or absolutely, with an 
executory devise or limitation in trust in favour of some i)ther 
person or persons on the happening of a specific contingency (A). 


(a) Except so far as by statute or otherwise legally restrained, a corpora- 
tion has the same power of disposing of property as a private individual 
{Colchester Corftoralion v. Lowten (1813), 1 VciS. & 6. 220, per Lord 
Eldon, L.C., at p. 244 ; Evan v, Avon Corporation (IHOO), 29 Benv. 144, 
per Komilly, M.R., at p. 149); see title Cokpora ions, Vol. Vlll., 
pp. 3o(l, 36<) et seq^ 

(h) liycroft v. Christy (1840), 3 Beav. 238; Knight v. Uowyer (1857), 
23 Beav. 609, per Romilly, M.R., at p. 635; Gilbert v. (heilon (1864), 
2 Ilem. & M. 1 10. The jierson enabled by law to declare a trust of property 

15 the beneficial owner of it {Tierney v. Wood <1854), 19 Beav. 330, per 
Romilly, M.R., at pp, 335, 336). In the consiructiori of trusts tho coii^ 
of equity adopt the rules of law applicalde to legal estates (21 Vin. Abr., 
tit. Trust (A.), (D.) ; 8 Boc. Abr,, tit. Uses aiid Trusts, Trusts (A.); 
Sanders, Uses and Trusts, 5th ed., Vol. I., p. 280; Burgess v. Wheate, 
-l.-G. V. Wheats (1750), 1 Eden, 177, per Clakke, M.U., at p. 194 ; Wnght 
y, Cadogan (Lord) (1764), 2 Eden, 239, per Lord NouthinotOn, L.C., at 
pp. 257, 258 ; and see pp. 40, 41, post). 

(c) Se« note (5), supra. 

(d) See title Perpetuities, Vol. XXII., pp. 203 et seq, 

(e) Seep. 26, post. • 

(f) Re Bowles, Amedroz v. Bowles, [1902]% Ch. 650, and see pp. 25 et seq,, 

post. The Crown can only own copyholds by the interposition of a trustee ; 
see titles Constitutional Law, Vol. VII., pp. 197, 108; Copyholds, 
Vol. VIII., p. 13. As to the administration in court of a tnist fund in which 
a foreign sovereign is interested, see Morgan v. Lariviire (ISJ5),L, B. 7 
H.X. 423. • * * 

m Leake v. Robinson (1817), 2 Mer. 363 ; Blaarove v. HaneocJc (1848), 

16 Sim. 371 ; and see title Perpetuities, Vol. XXII., pp. 317 et seq. 

(h) 8pefu» V. JIandford (1858), 4 Jur. (N. s.) 987 ; Ice Finch, AWss v, 
fittrney (1881), *17 Ch..D. 211, C. A,; Re Morgan (ft83), 24 Ch. D. 114. 
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Express 
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Modeot 

declarfltioD. 


A devise of this nature is construed, not as an equitable 
remainder (i), but as an executory limitation ( j). 

Sub-Sect. 3. — Creation of Trusts, 

(i.) In General 

12 . A trust may be created inter vivos or by will (fc). ^ 

A declaration of trust of real estate must be mode or proved by a 
writing signed by the person who creates it(J). The trust need 
not be constituted hy the writing; it is sufficient if the writing is 
evidence of the fact of the trust {m). The writing must, how- 
ever, shoV its terms and not merely its existence (a). A writing 
i^ not necessary to support a trust which is actually in course of 
being carried out by the person alleged to bo a trustee (h) ; nor will 
the absence of a writing enable a person who knows that land was 
conveyed to him as a trustee to claim it as his own (c). Similarly, 
in the case of partnership property the absence of writing is 
immaterial (d). A declaration after bankruptcy is efifectual if the 
trust existed nefore (e). 


(i) Sco titles Equity, Vol. XIII., pp. 93 et neq. ; Real Propekty and 
Chattels Real, Vol. XXIV., pp. 214 serp, 27S el seq, 

(i) Re Fineh, Abhiss v. Burney (1881), 17 Ch. I). 211, (1 A. 

(«) 21 Via. Abr., tit. Trusts (G.); 8 Bae. Abr., tit Uses iiiul Trusts, Trusts 
(B.). As to wliat constitutes a declaration of trust, #’.ee also titles CoN- 
TKACT, Vol. Vll,, pp. 498, 499 ; (llFTS, Vol. XV., pp. 413, 414. 

(l) .Statute of Frauds, 1677 (29 Car. 2, c. 3), s. 7 ; Riddle v. Rmerson 
(1682), 1 Vern. 108 ; Willis v, Willis (1740), 2 Atk. 71 ; Adlingion v. Cann 
(1774). 3 Atk, 141; Leman v. Whitley (1828). 4 Russ. 423 ; De Biel 
v. Thomson (1841), reported in llammehley v. l)e Biel (Baron) (1846), 12 
Cl. & Fill. 45, 61 et seq., note (c) ; Tierney v. Wood (1854), 19 Boav. 330 ; 
Kronheim v. Johnson (1877), 7 Ch. D. 60 ; Dye v. Dye (1884), 13 Q. B. D. 
147, C. A.; Re Vomns, Green v, Brisley, [1913] 2 Fh. 478. As to the 
application of the Statute of Frauds (29 Car. 2, c. 3) to trusts of copy- 
Loids, see Avherley v. Acfherley (1733), 7 Bro. Pari. Cas. 273 ; Withers v. 

(1752). Anib. 151. 

(m) O'Hara v, O'Neill (1718), 7 Bro. Pari. Cas. 227 ; Forster v. Hale 
(1800), 5 Ves. 308, C. A., per Lord Loughborough, L.C., at p. 315; 
Randall v. Morgan (1806), 12 Ves. 67, per Grant, M.R., at p. 74 ; Morton 
V. Tewart (1842), 2 Y. & C. Ch, Cas. 67 ; Dale v, BamUion (1846), 6 Hare, 
369,394; see also titles Contract, Vol. VIL, p. 381 ; Equity, V’'o 1. Xlll., 
p. 75. As to the stamp duty chargeable on the declaration, see note (/), 
p. 11, post. 

(а) ^mith V. Matthews (1861), 3 De G. F. & J. 139, 151, 152, C. A.; 
Bochfifoucaidd v. Botistead, [1897] 1 Ch. 196, C. A. 

(б) Harris v. HorweU (1708), Gilb. (cii.) 11. A declaration of trust may 
after a length of time be presumed to have been made but to have been 
lost (A.-G. V. Boultbee (1794), 2 Ves. 380, 385; Be Gore's ^(Bishop) 
Charities (1843), 2 Con. 6c Law. 411). 

fc) Ruldle V. /urimo?#>(1682), 1 Vern. 108; Hutchins v. Lee (1737), I 
Atk. 447 ; Knight v. Peohey {^769), 1 Dick. 327 ; Stiokland v. Aldridge 
(1804), 9 Ves. 516 ; Morton v. Tewart, supra : Ohildere v. ChUders {IS&l), 
1 Do 0. 6i J/482. C. At ; Davies v. Otty (1864), 2 De G. J. & Sm. 238. 
C.A.,; DavUs Y, Oily {^ 0 , 2) (18615), 35 Beav. 208; Haighx, Kaye(lHltlf 
7 Ch. App. 469 ; Booth v. TurU (1873), L. R. 16 Eq. 182 ; Be Marlborough 
(Duke\ Dhvis v. }rjlifM«a<%ri894] 2 Ch. 133 ; Boehefoucauld v. Boustead, 
SHptA, at p. 206; compare title Equity, Vol, XIIL, pp. 75, 76. * 

(d) Date y. Eamilton, supra; see title Partnersuit, YoL 

p. 22. 

{e) Gardner v. B(kse (1828), 6 Buss. 268 b 
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A trust of personal estate inter vivoi nfSy be declared either is 
writing C/") or by parol 0/)- 

13. A person or corporation capable of disposing of property or 
of an intereb^ therein by way of trust (ft) may at any time create a 
trust thereof by a declaration made in the proper legal mode (t) to 
the effect that it shall be thenceforth held in trust for a specified 
person or object (ft). A declaration of trust of real property by a 
married woman made with the formalities required by the Fines 
and Becoveries Act, 1833(f), is a disposition «y her within that 
Act (m), which binds the property as against her heir (a). On the 

(/) Gee V. Liddell (No. 1) (1866), 36 Beav. 621. A declaration of trust 
concerning property by any writing, other than a will or an instnimeit 
chargeable with ad valorem duty as a settlement, is chargeable with a 4 ^tamp 
duty of 10«. (iStamp Act, 1891 (64 65 Viet. c. 39). s. l.Schcd. I., title 

“Declaration”). As to stamp duties generally, see titlft Kevknue, 
Vol. XA'IV., pp. lOOeiseq. 

ig) Varg v. Juron (1609), 3 Rep. Ch. 21 [38]; BelUme {Lady) v. 
Compton and Vranklaiid (1693), 2 Vern. 294 ; Bayley v. Boulcott (1828), 4 
Russ. 345; Benhow v. Townsend (1833), 1 My. & K. 606; M*Faddcn v. 
Jenkyne (1842), 1 Ph. 153, per Lord Lyndhiiust, L.("., at p. 157 ; Peak- 
ham V. Taylor (1862), 31 Beav. 260 ; Grant v. Grant (1865), 34 Boav. 623, 
per Romilly, M.R., at p. 625 ; Jones v. Loch (1866), 1 Ch. App. 25 ; 1/yeU 
V. Kennedy, Kennedy v. /vi/c/i (1889), 14 App. Cas. 437, per Lord Selbohnb, 
at p. 467 ; and see pp. 12, note (/), 21, post; and title Deeds and Other 
Instruments, Vol^^X., p. 374. 

(/i) JSee p. 9, ante, 

[i) Wright v. Cadogan {Lord) (1764), 2 Eden, 239 ; Middleton v. Polloch, 
Ex parte Elliott (1876), 2 (^h. D. 104 ; New, Prance and Garrard' $ Trustee 
V. Hunting, [1897] 2 Q. B. 19, C. A. ; see Re Cozens. Green v. Brisley, HOIS] 

2 Ch. 478,484; for forms, see Encyclopaedia of Forms and Precedents, 
Vol. XV., pp. 33 et seq. ; as to the proper Ic^al mode, see p. 10, ante ; and the 
text, supra. If a person adds money of his own to a fund which lie holds 
in trust and declares tiiat ho has done so, it is a good dofdaration of 
trust of that money {Thorpe v. Owen (1842), 6 Beav. 224 ; Gray v. Gray 
(1852), 2 Sim. (n. s.) 273). 

(A ) If the property is at the time ve.sted in tlie dispose r, he declares that 
he himself will thenceforth so hold it in trust, or to that effect {Scott v, 
Bentley (1855), 1 K. & J. 281 ; Richards v. Delbridge (1874), L. R. 18 Eq. 
11, 7 )er Jessel, M.R., at pp. 14, 15 ; Kelly y. Wal%}t {lH1H), 1 L. R. Ir. 276). 
If it is vested at his disposal in another person, he fleclares or directs that 
such other person shall so hold it, or to that effect*(jBycro/t v. Christy (1840), 

3 Beav. 238 ; Bentley v. Mackay (1851), 16 Beav. 12; Moore v. Barton 
(1861), 4 De G. k Sm, 517 ; Paterson v. Murphy (1853), 11 Hare, 88, 92). 
An effectual declaration of trust may be made by entries in books of 
juicount and memoranda {Salter v. Cavanagh (1838), 1 Dr. k Wal. 668, 
686; Stapleton v. Stapleton (1844), 14 Sim. 186; Vandenherg v. Palmer 
(1858), 4 K. & J. 204 ; Evans v. Jennings (1868), 4 Jur. (n. 8.) 651 ; Be 
Glover (1862), 2 John. & H. 186 ; Pairkic v. Simpson (1880), 24 Q. B. D. 
128 ; Brewster v. Prior (1886), 55 L. T. 771 ; Re Gompertz's Estate, Parher 
V. Gompertz (1910), 55 Sol. Jo. 76; but see Morgan v. Larivkre (1876), 
L. R. 7 H. L. 423 ; Re Rowe, Jacobs v. find (1889), 58 L. J. (CH.) 703, 
C, A. ; Re Cozens, Green v. Brisley, [1913] 2 Ch. 478). A power of attorney 
may amount to a declaration of trust (Ex parte Pye, Ex parte Jhibost (1811), 
18 Ves. 140, 150; Airey v. Hall (1856), 3 Sm. & G. 815). But the 
iPl)pToval of an incomplete draft of a trust instrument does not oteate 
a binding trust {Re Sykes's Trusts (1862), 2 John, k H. 416). 

W) 3 & 4 WiU. 4, c. 74; see title Husband and Wife, Vol. XVI., 'p. 881. 

(to) Pines and Recoveries Act, 1833 (3 & 4 Will. 4, o. 74), s. 77. ' As to 
a declaration of trust of copyholds by a married woman under the Act, see 
title COPTHOLDS. Vol. VIII., p. 108. 

(a) Carter y.H^arter, 11896] 1 Ch. 62. 
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' other hand, a declaration of trust by a tenant in tail of real property 
is not such an assurance as under the Fines and Becoveries Act, 
1833 (6), will bar his estate tail therein (c). 

14. A declaration of trust in writing of personal chjittels without 
transfer, if it otherwise falls within the terms of the Bills of Sale 
Act, 1878 (d\ is a bill of sale within the meaning of that Act (e). 

15. On a transfer of property or of an interest in property, 
which of itself would vest the beneficial ownership thereof in the 
transferee, the declaration of trust may be made by the instrument 
of transfer, if any, or by another instrument taking effect contem- 
poraneously with the instrument of transfer, or, in the case of a 
teansfer of personal estate inter vivos, by a contemporaneous parol 
declat*ation (/). 

16. Wh^jre a transfer of property is made to a person in such 
a manner or in such circuiusiances that he is thereby constituted a 
trustee thereof for the disposer and not the absolute owner, the dis- 
poser may at any time afterwards declare a specific trust of the 
property tq). 

(ii.) Declarot ry Words. 

17. A trust can be created by any language which is clear 
enough to show an intention to create it(/0. In order to create a 
trust there must be (1) a declaration which is or,- can be construed 
as imperative in its terms ; (2) a designation of the subject-matter or 
property to be affected liy it within the limits permitted by law ; 
and (3) a designation of the oliject or the person or persons to be 
benefited by it within the limits permitted by law (i). 


ib) 3 & 4 W'ill. 4, c. 74 ; see ibid., bs. 15, 40; and title Real Propektt 
AM) CiiATiELS Real, Vol. XXIV., pp. 244. 255. 

(c) Oreen v. Paterson (1886), 32 ('b. I). 95, C. A. 

((/) 41 & 42 Viet, c. 31, 

(<t) Ibid., s. 4 ; Bce title Bills of Sale, Vol. 111., pp. 6, 8. 
ij) ^Vright v. Cadogan (Lord) (1764), 2 Edeii, 239, yer Lord Northing* 
TON, L.C., at p. 256 ; Childers v. Childers (1857), 1 De G. J. 482, C. A. ,* 
Pc BellasW Trust (\%1\)*, L. R. 12 Eq. 218. A parol trust inter vivos may 
attach to a testamentary gift (Nab Nab (1718), 10 Mod. Rep. 404). 
Ab to a parol trust altacbing to the gift of a promissory note and to a 
deposit of title deeds, see Lloyd v. Chnne (1860), 2 Giff. 441 ; Arthur v. 
Chirkson (1860), 35 Beav. 458; Be Caplen^s Estate, Biilbeck v. Silvester 
(1876), 45 L. J. (cil.) 280; Be Richards, Shenstone v. Brock (1887), 36 
Cb. D. 541 ; but see Be Whitaker (a Person of Unsound MM) (1889), 
42 Cb, D. 119, C. A., per Cotton, L.J., at p. 125. 

id) Crook V. Brooking (1689), 2 Vern. 50, 106; Forster v. Bale (1798), 
3 vea. 696, vtr Arden, M.R., at p. 707, 

(h) Be y^illiams, WiUiams v. Williams, [1897] 2 Cb. 12, C. A., per 
Lindlet, L.J., at pp. 18«* 19. As to charitable truats, see title Charities, 
Vol. IV., pp. 145 et seq. 

(i) Cruwys y. Cohtan (1804), 9 Ves. 319, per Grant, M.R., at p. 323 ; 
Wr^hi V. Athijns (1823), -Turn, & R. 143, per I^ord Eldon, L.C., at p. 157 : 
Kuig^tv. KniglU{\Hi0),^Be&y. 148, Lord Lanodale, M.R.,atpp. 172^ 
173; Dooby v. TTateon (1888), 39 Cb. D. 178; Hill v. UBl, [1897] 1 
Q. B. 4i6d/C. A,, per Cmiflr, L.J., at p. 493; Be WUUam, WUliam^ v. 

f WtUiams, supra, per RiGBlr/L.J., at p. 28; and as to charitable trusts, 
see title Charities, Vol. IV., pp. 145 et sea. As to the limito permitted 
by law, see title. IJjrpettjities, Vol. XXlL, pp. 300 et seq, ; as to the 
designation of a trostee, see pp. 20, 67, post, < < 
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18 . lu declaring a trust the word \isually and technically 8 bov.2. 

employed is ‘‘trust/’ or, more'^rarely, “use” or “ confidence (i). EnireBS 

A ^ust may, however, be created by the general tenor of an instru- Trusts, 

ment without the use of these words (Z), When the creator of the 

trust is to the trustee, any expressions will suifice from which it deoiantioD. 

is clear that the party using them considers himself a trustee and 
adopts that character (m). A promise to declare a trust may be 
sufficient (n) ; but a promise or an expression of intention, or to 
give an imperfect gift, is not effectual as a declaration of trust (o). 

In case of doubt the contemporaueoas and saosequent acts of the 
settlor may be looked at(p). 

19 . In testamentary instruments a trust may be created by PrccaUry 
words intimating a request (3), entreaty (r), recommendation (I), 

{k) Statute of Frauds (29 Car. 2, c. 3), 8. 7 ; Cnve v. Mackenzie (1877), 

46 L. J. (cii.) 564. 507 ; Hill v. mil, [1897] 1 Q. B. 483. C. A. The word 
“use” is a proper word to create a trust {Atkinaon v. Atkinson (1890), 62 
L. T. 735, per Fry, L.J., at p. 736). The word “ confidence ” was the old 
name for trust, and may now by virtue of the context be of the same 
efhcaoy as the word “ trust ” {Eaton v. Wails (1867), L. R. 4 Eq. 161, per 
Stuart, V.-C., at p. 155). 

(1) Lewis V. Madocks (1803), 8 Ves. 150 ; Oarij v Onry (1804), 2 Sch. 6c 
Lef. 173; Ex parte Vye, Ex parte Jhihost (1811), 18 Ves. 140; King v. 

Denison (1813), 1 Ves. & 13. 260, per Lord Elpon, L.<1, at p. 273 ; Bycrofi 
V. Christy (1840), 3 Beav. 238 ; Dillon v. Cruise (1840), 3 I. Eq. ll. 70, 

83; Crockett v. (.Lockett (1848), 2 Ph. 553, C. A. ; Kelcewich v. manning 
(1851), 1 1)e G. M. & G. 176, 194, C. A. ; Page v. Cox (1862), 10 Hare, 163, 
per q'uRNER, V.-C., at pp. 168, 169 ; Salusbury v. Denton (1857), 3 Jf.. & J. 

529 ; Jacquet v. Jae.quet (1859), 27 Beav. 332 ; Orant v. Grant (1866), 34 
Beav. 623, per Romilly, M.Il., at p. 625; Gee v. Liddell (No. 1) (1866), 

35 Beav. 621 ; llichnrdson v. liiehardson (1867), L. K. 3 Eq. 686 ; Bird v. 

Harris (1870), L. R. 9 Eq. 204 ; Morgan v. ^falhson (1870), L. R. 10 Eq. 

475 ; Armstrong v. Timperon (1871), 24 L. T. 275 ; Baddeley v. Baddeley 
(1878), 9 Ch, D. 113; Fox v. Hawks, Hawks v. Fox (1879), 13 Ch. D. 

822 ; Talbot v. O' Sullivan (1880), 6 L. R. Ir. 302 ; He Flavell, Murray v. 

Flavell (1883), 25 Ch. D. 89, C. A. A mere direotio . to pay dividends 
may be sufficient {Bentley v. Mackay (1851), 15 Beav. 12). 

(w) Dipple V. Cories (1853), 11 Hare, 183, per Wood, V.-C., at p. 184; 

Re Bankhead's Trust (1856), 2 K, & J. 560 ; Richards v. Delbiidgo (1874), 

L. R. 18 Eq. 11, 14; Ueariley v. Nicholson (1875), L. R. 19 Eq. 233. 

(n) Bellamy v. Burrow (1736), Cas. temp, Talb. 97 ; but see Scales v, 

Maude (1865), 6 De G. M. & G. 43, C, A. 

( 0 ) Dipple V. Cories, supra; Forbes v. Forbes (1867), 3 Jur, (K. fl.) 

1206; Penfold v. Mould (1867), L. R. 4 Eq. 562 ; Re Stallon, SiaUon V. 

StaUon (1907). 61 Sol. Jo. 626; O'FlaheHy v. Browne, [1907] 2 1. R. 416, 

C. A. ; and see title Gifts, Vol. XV., pp. 414, 428, 429. Words which 
imply an intention to make a revocable or ambulatory or testamentary dis- 
position do not suffice {Qason v. Rich (1887), 19 L. R. Ir. 391, C. A.; 
Totuer«,v.llfoyan(1889), 23 L. R. Ir. 53; Re Cozens, Green 7 . Brisley, [1913] 

2 Ch. 478). As to communication to a beneficiary, ^ee p. 20, post, 

{p) BenUey v, Mackay, supra, at p. 19. • 

a ) Pierson v. Garnet (1787 ), 2 Bro. C. Cf 226, C. A, ; Bade v. Eads (1820)f 
add. 118 ; Foley v. Parry (1833), 2 My. K. 13S, 0. A. ; Hughes v. 

Stubbs (1842), 1 Hare, 476 ; Be O'Bierne (1844), I Jo. & Lat. 352 ; Blacket 
•7. Lamb (1861), 14 Bea7. 482, 489, 490; Shelley v. Shelle^y (1868), L. R. 

6 640 ; WiUis v, Kymer (1877), 7 Ch. I>. 181 ; Re Maddotk, Llewelyn 

Washington, [1902] 2 Ch. 220, C. A. ^ * » 

(r) Taylor 7 . George (1814), 2 Ves. k B. 378; Prcvosl 7. Clarke (1816)«» 

^ Madd. 458; Heneage 7. Andover {Lord) (1822), 10 Price, 230, per 
Richaeds, C.B., at p. 270 ; Corbet 7. Corbet (1873), 7 I. R. Eq, 466. 

(•) Malm gr, Keighley (1795), 2 Ves. 529; MaRm v. Barker (1796)* 
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heot.b. advice (<)» will or wish (a*;, desire (6), reliance or confidence (c), or 

Ihotress hope(d), that a devisee or legatee at property will apply it for the 
Tr^a. benefit of a specified person or object (e). The expression of inten- 
tion must, however, be definite having regard to the whole.oontext (/), 


3 VcB. 150 ; mbits V. Tibbits (1816), 19 Ves. 650 ; Horwood v. West (1823), 
1 Sira. & St. 387 ; Kingston {Lord) v. Lorton (Lord) (1829), 2 Hog. 166, 18^, 
185 ; Ford v. Fowler (1840), 3 Beav. 146 ; Cfiolmondeley 7. Oholmondeley 
(1845), 14 Sira. 590 ; Knott v. CotUe{mi), 2 Pb. 192 ; Hart v. Tribe (No. 4) 
(1863), 32 Beav. 279. 

(0 Parker v. Holton (1835), 5 L. J. (ch.) 98. 

(а) Clowdsley v. Pelham (1686), 1 Vein. 411 ; Fates v. England (1702), 
Prec. Ch. 200 ; Harding v. (Hgn (1739), 1 Atk. 469, per Verney, M.R., at 
p.*470 ; Forbes v. Ball (1817), 3 Mcr. 437 ; Ilinxman v. Poynder (1832), 5 
Sim, 5^6 ; Foley v. Parry ( 1833), 2 My. & K. 138, A. ; Lidiiard v, Liddard 
(1860), 28 Bei^v. 266; Proby v. Landor (1860), 28 Beav. 504; Gray v. 
Gray (1860), 11 1. Ch. R. 218; Godfrey v. Godfrey (1863), 8 L. T. 200; 
Birch V, Wade(i^H), 3 Vos. & B. 108; Re Burley, Alexander y. Burley ^ 
[1910] 1 ('h. 215; but see TcasdaU v. Braithwaiie{\ill), 6 Ch. D. 630, 631, 
C. A, ; Re Crawshay, Grawshay v. Crawskay (1800), 43 Ch. D. 615; Be 
Atkinson, Atkinson y. Atkinson (1011), 80 L. J. (cii.) 370, C. A. 

(б) Brest v. Ojiley (1604), 1 Rep. Cli. 130 [246) ; Jones v. Kahbs (1718), 1 
Eq. Cos. Abr. 404, 405 ; Harding v. Olyri, supra ; Medlicot v. Bowes (1749), 

1 Vea. Sen. 207 ; Nowlan v. Nelligan (1785), 1 Bro. (\ C. 480 ; Cruwys v. 
Colman (1804), 9 Ves. 319 ; Carif v. ('ary (1804), 2 Sch. & Lof. 173, 189 ; 
Birch V. Wade (1814), 3 Ves. & B. 108 ; Forbes v. Ball, supra ; Bonser v. 
Kinnear (1800), 2 (Jiff. 195; Liddard v. Liddard, suprat; Hiead v. Mellor 
(1877), 5 Ch. D. 225 ; but see Re Conolly, Conolly v. Conolly, [1910] 1 Ch. 
219 ; Ee Jevons, Jevons v. Public Trustee (1911), 56 Sol. Jo. 72. 

(o) Massey v. Sherman (1739), Arab. 520 ; Wright v. Aikyns (1810), 17 
Vea. 255 ; (1813), 1 Vos. & B. 313 ; Parso7is v. Baker (1812), 18 Ves. 476 ; 
Forbes v. Ball, supra; Horwood v. West, supra; Wood v. Cox (1837), 2 
My. 5c Cr. 084; Bardswell v. Burdswell (1838), 9 Sira. 319; Baker v. 
Mosley (1848), 12 Jur. 740 ; Briggs v. Penny (1840), 3 Do G. 5c Sm. 625 ; 
Wace V. sMallard (1851), 21 L. J. (ch.) 35:); Smith v. Smith (1856), 3 
,iur. (N. 8.) 967 ; Bames v. Grant (1856), 2 Jur. (n. s.) 1127 ; Gully v. 
Cregoe (1857), 24 Beav. 185; Shepherd v. Rottidge (1862), 2 John. & H. 
706, per Wood, V.-C., at p. 773 ; Shovellon v. ShoveUon (1863), 32 
Beav. 143; Hart v. Tribe (No. 4), supra; Eaton v. IPa/te (1867), L. R. 
4 Eq. 151, per Stuakt, V.-C., nt p. 155 ; Irvine v. Sullivan (1869), L. R. 

8 Eq. 673 ; Gumick v. TKcker (1874), L. R. 17 Eq. 320; Le Marchaniy, 
Le Marchani (1874), L. R. 18 Eq. 414; House v, Howsfl (1874), 31 L. T. 
427 ; Fordhnmy. Speight (1875), 23 W. R. 782 ; Stead v. Mellor, supra ; Re 
Williams, Williams y/Williams, [1897] 2 Ch 12, C. A., per Bindley, L.J., 
at p. 18; but see He Hutchinson and Tenant (1878), 8 Ch. D. 640 ; Re 
Williams, Williams v. IPtWams, supra; Re Lovell, Lovett v. Lovett (1912), 
132L. T. Jo. 297. 

(<ij Harland v. Triag (1782), 1 Bro. C. C. 142, per Lord Thurlow, L.C., 
at pp. 143, 144 ; Paul v. Compton (1803), 8 Ves, 375, per Lord Eldon, L.C., 
at p. 380 : <Slea(i v. Mellor, supra, 

(e) Buie (Earl) v. Stuart (1762), 1 Bro. Pari. Cas. 476, 486 ; BuU r. Vardy 
(1791), 1 Vee. 270; Brown v. Casamajor (1799), 4 Ves. 498; Paul v. 
Compton, supra, at p. 880; C(fiy v. Cary, supra, at p. 189; Knight v. 
Knight (1840), 3 Beav. 148, per Lord Lanodale, M.R., at pp. 172 et seq. ; 
Bernard v. Minshull (1859), John. 276. 

(f) HiU V, London (Buhop) (1737), 1 Atk. 618 ; Bland v. Bland (1746).* 

2 dox, Eq. Cas. 849 ; Randal v. Hearle (1793), 1 Anst. 124, 137 ; Meggison 
r. Mom (1795), 2 Ves. 630q Meredith v. Ueneage (1824), 1 Sim. 642, 
tH. L. ; iiOchnim r, Lavie (J832), 2 My. & K. 197 ; Eay v. Master (1834), 

6 Sim. 568; Shaw v. LawUse (1838), 5 Cl. & Fin. 129, H. L.; ^rds- 
ftell V. BardswelL supra; Kniyhi v. Knight, supra, per Lord Lang- 
niUt M.R., at pp. f73 ei seq,, affirmed, sub nom,^ Knigh{ v. Boughtov 
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and must sufficiently indicate both the subject-matter (j^) and the 
objects to be benefit^ (h). A request or recommendation or expres- 
sion of confidence does not control or annex a trust to a gift \micli 
is expressed to be absolute (t) or to a devise in tail {k). 

On the other hand, if the circumstances so require, the use of the 


(l844), 11 Cl. & Fin. 613, H. L. ; Young v. Martin (1843), 2 
Y. & C. Ch. Cas. 682, 690, 691 ; Johnston v. Kowhnds (1848), 2 De G. & Sm. 
356 ; Fitch v. Friend (1848), 2 Do G. & Sni. 405 ; Huskmon v. Bridge (1861), 

4 De G. & Sni. 246; Ee Finekard’s Trust (1858), 4 Jur. (N. 8.) 1041, C. A. ; 
Shepherd v. Noitidge (1862), 2 John. & 11. 766 ; Scott v. Acy (1866), 36 Beav . 
291 ; Eaton v. Waits (1867), L. It. 4 Eq. 151 ; Ee Orockford^s Estate (1869), 
21 L. T. 86 ; Greene v. Gre«n<* (1869), 3 1. R. Eq. 90; Eeidv. Atkinson (1871), 
6 I. R. Eq. 373, C. A. , Creagh v. Murphy (1873), 7 1. R. Eq. 182 ; EeBo%d, 
Cole V. Hawes (1876). 4 Ch. l). 238 ; Stead v. Melhr (1877), 6 Ch. HI. 226 ; 
Morrin v, Morrin (1886), 19 L. R, Ir. 37 ; Ee Sanson, Sanson v. Turner 
(1896). 12 T. L. R. 142 ; Ifill v. lliU, [18971 1 Q. B. 483, C. A. It is an 
observation iiufiJent to all trusts created by precatory words, that the 
testator mi^jlit, if he had intended, liave created an express trust (AmyAt v. 
Boughton (1844), 11 Cl. &; Fin. 513, H. L., per Lord Oottenham, at p. 563). 
A trust will not be held (o be created by precatory language if the general 
scope of the will leads to the inference iliat it was not intonoed by 
the testator {Ee Adams and Kensington Feirtrv (1884), 27 Ch. D. 394, 400 
etseq,, C. A. ; He Williains, Williams v. Williams, [1897] 2 Ch. 12, C. A.). 

(y) Bland v. Bland (1746), 2 Cox, Eq. Cas. 349 ; 0unliffe{8ir E.)v, OunUffe 
(Lady) (1770), Arab, 686; Wynne v. Hawkins (1782), 1 Bro. C. C. 179; 
Bushmans, Fillitw (1795), 3 Ves. 7 ; Haul v. Compton (1803), 8 Vcs. 376, 
per Lord Eldon, L.C., at p. 380; Wilson v. JI/u;or (1806), 11 Ves. 206; 
Dashwood v. Feyton (1811), 18 Ves. 27, per Lord Eldon, L.C., at p. 41 ; 
Fade v. Fade (1820), 5 Madd. 118 ; Curtis v. Eippon (1820), 6 Matfd. 434; 
Abraham v. Alman (1826), 1 Russ. 509; Lechmere v. Lavie (1832), 2 
My. & K. 197 ; Iloy v. Master (1834), 0 Sira. 668; Shaw v. Law ess (1838), 

5 Cl. & Fiu. 129, 154, II. L., at p. 154 ; Pope v. Pope (1839), 10 Sim. 1 ; 
Cowman v. Harrison (1852), 10 Hare, 234; Green v. Marsden (1853), 1 
Drew. 646 ; Palmer Y.Simmonds (18&4), 2 Drew. 221 ; Ee Pmekard's Trust, 
supra; Graves v. Graves (1862), 13 L Ch. R. 182; Ee Bond, Cole v. 
Hawes, supra ; PamaU v, Pamall (1878), 9 Ch. D. (b ; Mussoorie Bank v. 
Eaynor (1882), 7 App. C;i8. 321, P. C. ; Ee Moore, Moore v. Eoehe (1886), 
55 L. J. (CH.) 418 ; and see pp. 17, 18, post. 

(h) llarland v. Tngg (1782), 1 Bro. C. C. 142 ; Eandal y. Hearh (1793), 
1 Anst. 124, 127 ; Paul v. Compton, supra, at p.*380 ; Dashwood v. Peyton, 
supra, at p. 41 ; Crawfurd v. Crawfurd (182^), 3 L. J. (o. s.) (cii.) 106 ; 
sAe V. Moore (1827), 1 Sira. 534 ; Ex parte Payne (1837), 2 Y. & C. (ex.) 
636; Shaw v. Lawless, supra, at p. 164; Eeeves v. Baker (1864), 18 
Beav. 372; Ee Bond, Cole T. Hawes, swpra ; and see pp. 18 et seg,, 
post. 

(t) Winch V. Brution (1844), 14 Sim. 379; Webb v. Wools (1862), 2 
Sim. (x. 8.) 267 ; Maciiab v. Whitbread (1853), 17 Bear. 299 ; Fox v. Fox 
(1869), 27 Beav. 301; McCulloch v. M*CulU>rh (1863). 11 W. R. 604; 
Hood V. Oglander (}88t>), 34 Beav. 613; LamU v. Fames (1871), 6 Ch. App. 
597; \MaekeU v. Mockea (1872), L. R, 14 Eq. 49; EUis v. Ellis (1876), 
44 L. J. (ch.) 226 ; Ee Hutchinson and Tenant (1^78), 8 Ch. D. 640 ; Ee 
Adams and Kensington Vestry (1884), 29 Ch. D. 394, C. A. ; Ee Biggies, 
Gregory v. Edmondson (1888),* 39 Ch. 1). 253, C. A. ; Ee Hamilton, Trench 
V. HamiJlton, [1895] 2 Ch. 370, C. A. ; Ee Williams, WitiiarM v. 
Williams, supra; Ee Oldfield, Oldfield v. Oldfield, [1904] 1 Ch. 649, 
C. A. ; Ee ConoUy, Conolly v. Conolly, [1910] 1 Ch. 219. The decision 
in Ee Hanhury, Hanbury v. Fisher, [1904] l^h, 415, C. A., in iavqpr of the 
being absolute was reversed in the House of Lords, sub nom. Oomisl^^ 
V. Bowring-Hanhwry, [1906] A. C, 84, on aoooont of the further direction 
contained in the will. 

(k) Dawkvjis v. P^rhyn (Lord) (1878), 4 App. Cam 61. 
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SicT.s. ^word “trust” or an express declaration of trust in a \rill is con- 
Exprass strued as merely precatory or recommendatory (1). 

20. A direction or desire or recommendation in a will that a par- 
Oedre u to ticular person shall be employed as agent or in some other capacity 
employment connexion with the testator’s estate does not create a trust in 

of a pereon. i • « / v 

his favour (m). 

Unguge 21. A trust will not be imposed where the language of ttie 
disposer expressly negatives his intention to impose a trust (n). 

TruBtabj 22. Where property is given to a person upon condition that 
imposition of j^e does a certain act or confers a certain benefit on another person, 
a con ition. Condition may constitute a trust if it is directed to be, or must 
ni^cessarily be, performed and satisfied out of the property, and 
consequently imposes a fiduciary obligation in respect of the 
property (o^; but it will not bo construed as a trust if this is not 
the case and the condition merely imposes a collateral duty(p). 
Similarly, a devise of land upon condition of paying a sum of 
money or an annuity does not create a trust, though it may create 
a charge (q). 

Trust by 23. A charge does not in itself create a trust (r), but it may do 
creation of qq jf jg coupled with other trusts or the context otherwise so 
a c large. requires (/»). Conversely a trust may amount merely to a charge (f). 

(/) llnnhes v. Lvans (1843), 13 Sim. 406; Qmyh Dacidson (1858), 
12 Moo. P. C. C. 268 ; Williams v. Itoberls (1857), 4 Jur. (n. s.) 18 ; Olarhe 
V. Ililion (1866), L. R. 2 Eq. 810; Irvine v. Sullivan (1860), L. R. 8 Kq, 
673 ; Te Teira Te Faea v. Te Boera Tareha, [1002] A. C. 56, P. C. Even 
the express coustitutiou of a person as trustee may, if the context so 
requires, be disregarded {Morrin v. Morrin (1886), 19 L. R. Ir. 37). 

(m) Beckford v. Beckford (1783), 4 Pro. Pari. (Jus. 38 ; Shaw v. Lawless 
(1838), 6 Cl. U Fin. 129, H. L. ; Finden v. Sitidiaxs (1846), 2 Ph. 142; 
FosUr V. Ekley (1881), 19 Ch. D. 518. 

(n) Be Pitt liivers, Scott v. Pitt llivers, [1902] 1 Ch. 403. C. A. 

(0) Wright v. Wilkin (1862), 2 B. & S. 232, 259, Ex. Ch. ; Merchant 
Taylors' do. v. A.-O. (1871), 6 Ch. App. 612 ; A.-G. v. Wax Chandlers* Go. 
{Masler, Wardens, etc.) (1873), L. K. 6 H, L. 1 ; Cunningham v. Foot 
(1878), 3 App. Cas. 974, per Lord O’Hagan, at p. 995; Be kirk, Kirk v. 
Kirk (1882), 21 Oh. 1). 431, C. A., ver Fry, J., at p. 436 ; Be Biohardson, 
Shuldlum V. Boyal National Lifeboat Institution (1887), 56 L. J. (cii.) 
784 ; Be Bichards<yn, Bichardsmx v. Bichardson, [1904] 2 Ch. 777, per 
Joyce, J., at p. 780. 

(p) Kingham V. Lee (1846), 15 Sim. 396 (not to commit waste); Be 
Bivhardson, Biohardson v. Bichnrdson, supra (to provide a home for a 
lunatic il tiie latter chose). 

(5) Hodge v. Churchward (1847), 16 Sim. 71 ; Cunningham v. Foot, 
tttpm, at pp. 090, 095, 1002, 

(r) King v. Venison (1813), 1 Ves. & B. 260; Messenger v. Andrews 
(1828), 4 Buss. 478; Earrisson v. Duignan (1842), 2 Dr. & War. 295, 
304 ; Hughes v. Kelly (1843), 3 Dr. & War. 482 ; Francis v. Grover (1846), 
5 H|Lre, 39, 49 el seq, ; Chiritahh Donations and Bequests (Commissioners) 
v, Wyhrasiis (1846), 2 Jo. & l4at. 182; Hodge v. Churchward (1847), 16 
Sim. 71 ; Jaioquet v. Jaequet (1859), 27 Beav. 332 ; Dickenson v. Teasdale 
(1862).! Pe G. J, &Sm. 62, C. A.; Williams v. Arkle (1876),L. R. 7 H. L- 
666 ; Cmninghem v. Foot, supra, per Lord O’ Hagan, at pp. 991 ft seq , , 
and 864#tla (Jhakities, VoI. |v., pp. 170 e( seq, 

(s\ ma v. Harm (1839)^4 Uy. k Cr. 264 ; ChaTiiahle Donations and 

(f) For note (t) see p. 17, posU 
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24. Where a person, in terms which import a duty to exercise^ Sect, a 
the power, is empowered to apply property for the benefit of such SEpresi 
metnbers of a sj^cified class of beneficiaries as he in his discretion Trusts, 
thinks fit, fltfid there is no gift over in the event of his not exercising 

. the power, a* trust is created in favour of the class; and the whole nature of a 
class, if and so far as the trustee does not exercise his discretion, 
takes the property in equal shares (a). The power does not, 
however, assume the nature of a trust if there is a gift over in the 
event of its not being exercised (&), or if the language does not 
intimate an intention to make the exercise of the power a duty, 
or to benefit the class otherwise than by the exercise of the power (c). 

A power given by will to trustees to confer a benefit od a person 
in an event which virtually takes place in the testator’s lifotinj^e 
may confer the benefit on that person {d). 

(iii.) Designation of Suhject-matUr or Property, 

25. In order to raise a trust, the property to be affected by it Ceruinty 
must be either expressly designated (c) or so defined that it is subject- 
capahlo of bcfing ascertiiiiiedf/). Otherwise the trust is void for 
uncertainty {g\ 

Bequests (Commissioners) v. Wybrants (1845), 2 Jo. & Lat. 182 ; I/wnt v, 

Bateman (1848), 10 I. Eq. 11. 360 ; Jncquet v,Joequei(l8(}0), 27 Boav. 332; 

Sallmarsh v. JJarrdt (1801), 3 Do G. F. & J. 270, 0. A. ,* Barrs v. Fewkes 
(1864), 2 Hem. A; M. 00, per Wood, V.-O., at p. 05, 

(t) JJawson ClarU (1811), 18 Vos. 247, per Lord Eldon, li.C., at 
p. 257 ; Barrs v. FewJcesy supra, at pp. 05, 00; and see note (m), p. 63, 
post, 

(а) Doi/ky V. A.‘G. (1735), 4 Vin. Abr. 485 ; Longmore v. Brotm (1802), 

7 VcB. 124; Brown v. Higgs (1803), 8 Ves. 561, alTirnied (1813), 8 V<*», 

576, H. L. ; Cruwys v. Volman (1804), 9 V(^s. 319; Cole v. Wade 
(1807), 16 Vcs. 27, varied on appeal, sub nom. Walter x. Maunde (1815), 

19 Ves. 424; Parsons v. Baker (1812), 18 Ves. 470 ; Birch v. Wade 
(1814), 3 Ve8. & B. 198 ; Grant v. Lynam (1828), 4 Ru. ^. 292 ; Grieveson v. 

Kirsopp (1838), 2 Keen, 653 ; Bunmtgh v. Phikox, Lacey v. Phikox (1840), 

5 My. & Vr. 73 ; Penny v. Turner (1848), 2 Ph. 493 ; Little v. Foil (1802), 
low. K. 592 Be Pa pirns Will (180,5), 2 Drew. &. Sm. 627 ; Butkrv, Gray 
(1869), 5 GL. App. 20 ; Carthew y, Knraght (1872), ^0 L. T. 834 ; Be Busanni s 
Trusts (1877), 47 L. J. (cii.) 65; and see title^i GriAiaiiKS, Vol. IV., p. 160; 

Equity, Vol. Xlll., pp. 09, 70. Equal divisioif is made on the principle 
that ‘‘equaJity is equity ” (Doyley V. A.-G., supra). 

(б) Be Brierky, BrUrley v. Brierley (1894), 43 W. R. 30, C. A. It is 
immaterial that the gift over is void for remoteness (Be Sprayue, MUey v. 

Gape (1880), 43 L. T. 236) ; but a mere gift of residue j.s not such a gft over 
as will prevent the class taking if the power is not exercised (Be Brierley^ 

Brierley v. Brierky, supra). 

(c) Marlborough (Duke) v. Oodolphvn (Lord) (1750), 2 Ves. Sen. 61 ; 

Crosslifig v. Crossling (1794), 2 Cox, Eq. Cas. 396 ; Carherry v. M*Carihy 
(1881), 7 L. R. Ir. 328 ; Be Weekes' Settlement, [1897] 1 Ch. 289. As to 
tlie aitinclion between trusts and pow^ni, see, further, title Powers, 

Vol. XXIII., p. 69; Farwell on Powers, p. 9 ; Be Botchkys, Frelce 7. 

Calmady (1886), 32 Ch. D. 408. 

, (d) Tweedale v. Twcedidc (1878), 7 Ch. D. 633. 

(e) Sprange v. Barnard (1789), 2 Bro. C. C. 585, 687, 688. 
m Stead V. JfcHor (1877). 6 Ch. D. 225 ; Be BeU, Bx narte Ctjpigh, [19041 
% B. 769, C. A. A trust of dividends for I pmod wnich is mcapable of 
being aseertained cannot be upheld (iSe Moore, FrioT v. Moore, [1901] 1 Ch. • 


For note ( 9 ) see p. 18, post,% 
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SECT. 2. 

Express 

Trosts. 

Trust of 
residue of a 
fund. 

Trust of 
future fund. 

Certainty of 
objects. 


A trust of the residue of a fund after a gift thereout of an 
undefined amount for an object which for any cause fails will be 
an effectual trust of the whole fund (A). 

26. A trust may be declared of a fund contingent!}^ on the fund 
subsequently coming into existence (i), 

(iv.) Desigwition of Ohjects or Fmons to he Benefited, , 

27. Except where the objects are charitable, in which case 
some latitude is allowed (j), the objects or persons to be benefited by 
a trust must be expressly designated {k\ or so defined that they are 
capable of being ascertained (/). Otherwise the trust is void for 
uncertainty {m), and there is a resulting trust in), 

936). •Where a fund is given iu trust as to a part, the amount of which is 
capabhi of lieing ascertained, for an object which fails, and as to the 
remainder for another object, the gift is held to fail as to the part but to be 
good as to the remainder {^fit^ord v. Beynolds (1842), 1 Pli. 185; Ee 
Vatujhan, Vaughan v. Thomas (1880), 33 Ch. D. 187 ; and in the case 
of charitable trusts, see title Charities, Vol. IV., pp. 148 et seq.). As to 
a trust of a sum secured by a promissory note or deposit of title deeds, 
see note (/), p. 12, ante. 

{q) Ee MoorSt Prior v. Moore, [1001 1 Ch. 936; and see p. 15, ante, 
p. *}?, post. 

ih) 'Fisk V. A. -a (1867), L. li. 4 Eq. 521 ; Hunter Bullock {U12), L. U. 14 
Eq, 45 ; Ihximn v. (1874), L. R. 18 Eq. 114 ; Re Williams (1877), 5 
Ch. I). 735; EeBirkett (1878), 9 Ch. 1). 576 ; Champniy v. Dai^j (1879), 
11 Ch. D. 949; Ee Eogefson, Bird v. Lee, [1001] 1 Ch. 715; and see title 
Charities, Vol. fV., pp. 149 el seq. Formerly such a gift was held to be 
void fbr uncertainty (Chapman v. Brown (1801), 6 Ves. 404; A. O. v. 
llinxman (1820), 2 Jac, & W. 270; Cramp v. Playfoot (1858), 4 K. & J. 
470; Limbrey v. Qurr (1819), Madd. &; G. 161 ; Fowler v. Fowler (1864), 
33 Beav. 616). 

(j) Woods V Woods (1836), 1 My. & Cr. 401. 

ij) Morice v. Durham (Bishop] (1805), 10 Ves. 522, 541 etseq.; see 
title (hiAKiTiKs, Vol. IV., pp. 108 ei seq., 147, 163, 155. 166; but see 
note (7rt)» infra. 

(A:) Sprange v. Barnard (1789), 2 Bro. C C. 685, 587, 588; 3forire v. 
Durham (Bishop), supra, at pp. 542, 543 ; Ee Ueiley, Ueiley v. Iletley, 
[1902] 2 Ch. 866. 

(l) Wright v. AfAri/Mfi (IfS23), Turn. & R. 143, per Lord Eldon, L.C., at 
pp. 168, 159 ; 8iead v. Mellor (1877), 6 Ch. 1). 225; and see p. 27, post. 
A trust for a person’s family is sufficiently definite (QrantY.Lynam (1828), 
4 Rush. 292 ; Ifood# v. IFood.?, supra) ; and so is a trust of a sum whereout 
to satisfy tlie judgment, if any, in a contemplated suit, or if none, 
tlien ou specified trusts (Portugal (Kixig) v. Russell (1861), 8 Giff. 287). 
As to whore a trust is created by woi-ds of retVrence to another declared 
trust, sec 11 indie v. Taylor (1865), 6 De G. M. & G. 677; Boyd v. 
Boyd (1863), 0 L. T. 166; Heusman v. Pearse (1870), L. R. 11 Eq. 622, 
63^; Coopery. Mardonald (1873), L. R. 16 Eq. 258; Sweeting v. Prideaux 
(1876), 2 Ch. ]). 413; Be Berners, Berners v. Calvert (1892), 67 L.T. 849; 
Ee Marks Wood, WodehoxiqfY. Wood, [1913] 2 Ch. 674, C. A. ; Be Beaumont, 
Bra^haw v. Packer, [1913] W.il. 259, C. A.; Ee Fraser, Ind v. Fraser, 
[1913] 2 Ch 224. 

(m) Monce v. Burhajn^ (Bishop), supra, at p. 643 ; Buckle v, Bristow 
(1864), 10 ,lur. (N. s.) 1096; Yeap Cheah Neo v. Ong Cheng Feo (1876). 
L. R. 6 P. (\ 381 ; Ee Ueiley, Hetley v. Hetley, supra ; Te Teir . Te Paea v. 
Te Eoerp Tareha, [1902] A. 66, P. C. A trust for such benevolent pur- 
poses, or other ptiii>oses. npt being exclusively charitable, as the trustees 
may determine (James v. Allen (1817), 3 Mer. 17 ; EUis v. Selby (1836), 1 


*(n) For note (n) see p. 19, posh 
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28. Where several objeolrs are designated, a discretion may be 
given to the trustees as to whieh shall be benefited and in what 
proportions (o). 

29. Trustees may be given a discretion as to the mode in 
which a designated object or person shall be benefited (p). If they 
fail to exercise the discretion through inability to do so or other- 
wise, the object or person nevertheless takes under the trust («). 

30. Trustees may be given power to vary the object or person 
to be benefited by the trust (6). AVhere they hove an absolute dis- 
cretion as to the conversion of the trust property either from realty 
into personalty or from personalty into realty, their exercise or non- 
exercise of the discretion may affect the respective rights to the 
trust property of the real or personal representatives of a bene- 
ficiary who dies while the trust is subsisting (r). 


My. & Cr. 280, C. A. ; lie UmilVs Kutnte, Gateshead Corporation v. Hudspeth 
(1883), 53 L. J. (CH.) 132; Blair v. Dunmn^ [1002) A. C. 37; Be Qaraom, 
Le Page v. A. G. (11)13), 108 L. T. 955, rovonsod on another point, [1914] 
1 rh. 063. 0. A.), or for such charitable or rcHjfious institutions as the 
trustees may select {Grimond {or Macintgre) v. Orimond, [1905] A. C. 124, 
603), or “ for missionary purposes” {Scott v. Broienrigg (1881), 0 L. 11. fr. 
246), or ‘‘for the Ijonrs work” {Be King's PJstnte (1888), 21 L. li. Ir. 
273), or of money ” to be given in private charity ” (Onmaney v. BiUoKer 
(1823), Turn. & K. 260), is void for uncertainty. A trust is void where 
the directions are s* vague that it cannot bo said what the testator meant, 
BO that he has in effect given to someone else power to make a will for him 
instead of making a w'iTl for himself {Grimond (or Mndntf/rc) v. Grimond^ 
suprOf per Lord IIalsbury, L.O., at p. 126) ; but a trust for such ohflrities 
and other public purposes as lawfully may be in a named parish is good 
{Dolan V. Macdermot (1868), 3 Ch. App. 670). It seems to follow from 
Gott V. Naime (1876), 3 Ch. D. 278, that a trust of a sum of money where- 
with to buy an advowson and present “such fit and proper person as” 
the trustees may in their uncontrolled discretion select, is valid. See also 
title Charities VoI. IV., pp. 147, 148. 

(n) Moricev. Durham {Bishop) (1805), 10 Ves. 622, Lord Eldon, L.C,, 
at pp. 537, 543 ; see pp. 49 el scq., post. 

(o) Page v. \Vay (1810), 3 Beav. 20 ; Be Doughis, Oherl v. Barrow (1887), 
35 Ch. D. 472, C.*A. ; Be Coleman, Henry v. Stror^g (1888), 39 Ch. J). 443, 
C. A., per Cotton, L.J., at p, 451 ; Smith v. Cock, [1911] A. 0. 317, P. C, 
As to where the trustees do not exercise the disiwetion entrusted to them, 
Bee p. 17, ante. As to when trustees for charitable objects may exeicise 
a choice or discretion in respect of the objects, see title CHAitiTiES, Vol. IV,, 
pp. 13% 147, 150, 274. 

(p) Livesey v. Harding, TAvesey v. Beckett (1830), Taml. 400 ; Oodden v. 
OrowhuTSt (1842), 10 Sim. 642, per Shadwell, V,-C., at p. 656 ; Be Bryant, 
Bryant v. Hicldey, [1894] 1 Cn. 324. As to the exercise by trustees of 
powers of advancement for the benefit of cesiuie qm irmi, see pp. 28, 29, 
post; title Infants and (huLDREN, Vol. XVII., pp. 92, 93. 

(a) Gough v. BuU (1847), 17 L. J. (CH.) 401, C. A.; see p. 17, ante. 
AVhere trustees arc bound to apply the income q/ property for the benefit 
of a person during his life, a discretion vested in them as to the mode of 
applying it docs not prevent its passing on his bankruptcy to his trustee in 
bankruptcy (Green v. Spicer (1830), 1 Russ. & M, 396) ; ace title Bank* 
8DPTCY and Insolvency, Vol. II., p. 149. 

(b) Christ's Hospital v. Grainger (1840), 1 Mac. & G. 460. 

(c) Curling v. May (1734), cited in Guidoyr* Ouidot (1745), t Atk. 254, 

25S ; Walker v. Denne (1793), 2 Vee. 170 ; Amler v. Amler (1798), 3 Ves. 
583; WheldaU v. Partridge (1803), 8 Ves. 227; Van v, Barnett (1812), 
19 Ves. 102 ; PoUey v. Seymour (1837), 2 Y. & C. (ex.) 708 ; Smithwick ▼, 
SmUhwick (ISJl). 12 ^ Ch. R. 181. e 
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Biot. 8. 31 . Trustees may be gtven a discretion as to the retention or con- 

Express version of trust property of a wasting nature (d). In that case the 

Trusts, mode in which they exercise their discretion may affect the resj^c- 
Discretlra as interests of persons beneficially interested in the trust property 
to wasting for life and in remainder (e). 

securities. 

(v.) Coinplde CoTuiituUon of a Trudt. 

Immatcriai 32 . A trust may be completely constituted without communica- 
omissions. tion thereof to the ^^rustoe or to the cestui que tmst (/). 

A trust is not affected by the fact that no trustee is named, or 
by the fapt that the trustee who is named either refuses or is unable, 
through death or otherwise, to act(^/). 

• A trust of property does not depend on the immediate existence 
of a tegal estate in a trustee to support it (h). 

A settlement of a policy of assurance is complete without notice 
to the assurance office (i), and a settlement of an equitable interest 
in stock is complete w'itliout notice to the trustees (/;). 

Failure to 33 . The fact that the creator of a trust does not transfer to the 
transfer trustee the legal estate in the trust property which he subsequently 
immatcra. immaterial (i). Similarly, an assignment of debts to 

(d) Wrei/ V. Smith (1844), 14 »Sim. 202 ; Muckle v. Maclie { 1845), 6 Hare, 
70; Sparling v. Parlccr (1840), 9 Boav. 524; Mutray v. Glam (1853), 17 
Jur. 816 ; Johnstone v. Moore (1858), 4 Jur. (n. s.) 356 i lie SewelVs Estate 
(1870), L, 11. 11 Eq. 80; and sec pp. 30 et seq., 128, 129, post. Trustees 
who exercise the discretion by postponing coiiYrrsion will be presumed to 
do so*properly, and arc not bound to exercise the discretion iu writing or 
preserve evidence of their exercise of it (lie OdJy^ Connell v. Oddy (1910), 
104 L.T. 128, 131). 

(e) Munay v. Glasse, supra ; lie Norringlon, Brindley v. Partridge 
(1879), 13 Ch. D. 664, (\ A. ; Gray v. Siggers (1880), 15 Cb. 1). 74 ; ile 
Chancellor, Chancellor v. Broxen (1884), 26 Cli. I>, 42, C. A. ; Re Pitcairn, 
BraxulrMh v. Colvin, [1896J 2 Cli. 199 ; Re Bates, Hodgson v. Bates, [1907] 1 
t’h. 22. but the iiUeatiou of the creator of the trust that the interests of 
the parties shall be alTected by the exercise of the discretion must be clear 
{Oreenx, Bnitcn (1863), 1 De G. J. & Sm. 649, C. A. ; Re Sheldon, Nixonv. 
Sheldon ( J8S8), 39 Ch. 1), 50 ; Re Thomas, Wood v. Thomas, [1891 j 3 ('h. 482). 

{/) Tate wLciiheud (liS54), Kay, 658; Armstrong v. Timperon (1871), 
24 L. T. 275 ; Middleton v. Pollock, Ex parte Elliott (1876), 2 Ch. I). 104 ; 
Standing y. Bowring (1885), 31 Ch. D. 282, C. A., per Lindlky, L.-J., at 
p. 290 ; New, France and Garrard's Trustee v. Hunting, [1897] 2 Q. B. 19, 
C. A. ; but see Re Coicns, Green v. Brislcy, [1913] 2 Ch. 478. 

ig) Dickenson v. Tcasdale (1862), 1 Go G. J. & Sin. 52, per Lord 
Wbstjjury, L.C^, at p, 59; Siggers v. Evans (1855), 5 E. & B. 367, per 
Okompton, .1., at p. 374 ; and see pp. 24, 67, post. 

(^) A.'G. V. Downing (Laily)(l'Ji}l), Wilin. l.pcr Wilmot, C.J., at p. 225 ; 
and see p. 67, post. As to charitable trusts, see title (Tiatiities, Vol. IV., 
p. 168 ; but 8(15 Gravenor v. Hallum (1767), Ainb. 643, per Lord Camden, 
L.C., at p. 644 ; and note40» P- 

(i) Fortescue v. Barnett (1834^), 3 My. & K. 36; Pearson v. Amicable 
Assurance Office (1859), 27 Beav. 229; Rc King, Sewell v. King (1879), 
14 Ch. D. 179 ; Jitsiiccjv. Wynne (1860), 12 I. Ch. K. 289, C. A. ; but see 
Ward V. Audland (IS l.")), 8 Beav. 201. ^ 

(fc) Donocjdaon v. Donaldson (1854), Kay, 711 ; Vogle v. Hughes (1854), 
2 Snu & a 18 : Re Ways f rusts (1864), 2 De G. J. & Sm. 366, C. A.. 
^ where the settlor retained the deed in his possession and subsequently 
destroyed it and made a will disposing of the property. 

(I) Gilbert v. Qverion (1864), 2 Hem. & M. 110; Re King, Sewell r. 
King, supra ; Nannfy v. Morgan (1887), 37 Ch. D. 541, C. 
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trustees is a complete constitution of the tf ust, although there is no 
assignment or delivery to them of the seourities for the debts (m). 
The disposer must not, however, retain a control over the property 
which is inconsistent with an intention to create a trust (a), 

Sub-Sect. 4.— -Secret Tmsta, 

’ 34 . Where a person either under a legal instrument inter nvos 
or under a testamentary instrument is given property either abso- 
lutely or upon an indefinite trust, but there haaboen some parol or 
written undertaking or understanding between him and the dis- 
poser of the property, not clothed with the requisite formalities for 
creating a trust in law, that lie will hold it in trust for some parti- 
cular person or object, that trust, if it can take effect (6), is enforced 
in equity on the ground that his failure to perform it would an 
act of fraud (c) ; if, on the other baud, the trust is for an object which 
is prohibited by law, the gift is void (d). WJiere, however, the 
intended trust, though not actually void in law, cannot take effect (c), 
or is not communicated to the donee, or is not assented to by the 
donee during the lifetime of the disposer, or, in the case of a trans- 
action inter vivost before the donee has otherwise lawfully dealt 
with the property, the following rules apply, namely (1) If the 
gift is to the donee ostensibly for his own benefit (/) hois regarded 
both in law and jn equity as entitled to the property, so that if he 
applies it for the benefit of the object secretly indicated by the dis- 
poser, he does so as a voluntary gift from himself (g ) ; and ^(2) if 


(m) lie Patrick, Bills v. Taiham, [1891] 1 Ch. 82, 0. A.; compare 
Parker v. Stones (1808), 38 L. J. (cii.) 46. 

(rt) Wheatley v. Purr (1837), I Keen, 551. 

{h) Burney v. Macdonald 15 Sim. 6. 

(c) Pary v. Juxon (1069), 3 Kep. Ch. 21 [38] ; Crook y. Brooking (1688), 

2 Vorn. 50 ; Pring v. Pring (1689), 2 Vern. 09 ; ATab v. jVa6 (1718), 10 Mod. 
Kep. 404 ; Uutchins v. Lee (1738), 1 Atk. 447 ; Adlin ton v. Cann (1744), 

3 Atk. 141 ; JJrakeford v. Wilks (1747), 3 Aik. 539 ; Banow v. Oreenough 

(1796), 3 Ves. 152 ; Chamberlain v. A| 7 ^r (1813), 2 Ves. & B. 259 ; Smith v. 
AUersoll (1826), 1 Russ. 266; Podmore v. Gunning (1836), 7 Sim. 644; 
Bussell V. Jackson (1852), 10 Hare, 204 ; Tee v? Ferris (1856), 2 K. & J. 
357 ; Carter v. Green (1857), 3 K. & J. 591, per Wood, V.-C., at pp. 602, 
603 ; Moss V. Cooper (1861), 1 John. & H. 352 ; A.-G. v. Dillon (1862), 13 
I. Ch. R. 127, C. A. ; Jones v. Badley (1868), 3 Ch. App. 362 ; McCormick 
V. Grogan (1869), L. R. 4 H, L. 82 ; Irvine v. Sullivan (1869), L. R. 8 Kq. 
673 ; Fiordnn v. Banon (1876), 10 I. R, Eq. 460 ; lie Fleetwood, Sidgreaves 
V. Brewer (1880), 15 Ch. D. 594 ; lie King^s FsiaU (1888), 21 L. R. Tr. 273 ; 
Tie Stead, Witham v. Andrew, [1900] 1 Ch. 237 ; Moirison v. M*Fe%-7an^ 
[1901] 1 I. R. 360 ; Ee Maddock, Llewelyn v. WashingUm, [1902] 2 Ch. 220, 
C. A.; Be Qardom, Le Page v. A.-O. (1913), 108 L. T. 955, rovorsod on 
.^nother point, [1914] 1 Ch. 663, C. A. As to secret trusts for charities, 
see title Charities. Vol. IV., pp. 143, 144. ♦ 

(d) MuckUsion v. Brown (1801 ), 6 Ves. *B2 ; SUckland v. Aldridge (1804), 
0 Yes. 516 ; Russell v. Jackson, supra; Tee v. Ferris, supra; SprmgeU v. 
Jenings (1871), 6 Ch. App. 333; Bowhotham v, Divmett (1878), 8 Ch. D. 
430. 

(e) Burney v. Macdonald, supra. 

Jf) WaUgrave v. Tebbs (1855), 2 K. & J. 413 ; Moss v. Cotper, supra ; 
Jones V. Badley, supra ; McCormick v. Qromn, supra ; Bowhotham v, 
Dunnett, supra ; GeMis v. Semple, [1903] I !• R* 73, C. A. 

(0) Lomax v. BipXey (1855), 3 Sm. & Gr. 48, 78; Geddds v. Semple^ 
wpro. 
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Biot. 2 . the gilt is to the donee oWensibly on an indefinite trust (fc) or on 
Express terms which in the circumstances create a resulting trust in favour 
Trasts. of the disposer (i), he holds the property in trust for the disposer 
or the heir or next-of-kin or residuary devisees or legatees of the' 
disposer according to the circumstances and the nature of the 
property. 


Acceptmcc 35. A person accepts a secret trust if he silently acquiesces in 

hy tHp\i ifc when it is communicated to him (/c). 
acquiescence. , 

Gift to several 36. Where the property is given to more than one on an 
unde^*^^ undertakipg or understanding with one of them that it shall be 
itandVnff trust for some particular person or object, the question 

with one. whether the interest of the other donee under the gift is affected 
depeiiBfi upon the time when the undertaking or understanding was 
entered into. Both donees are bound if the undertaking or under- 
standing was entered into on behalf of both previously to or at the 
time of the making of the gift, although it was without the know- 
ledge or consent of the other donee (1) ; but it is otherwise if the 
undertaking or understanding is entered into by one only after the 
gift has been made (vi). The fact of the gift being to the two as 
tenants in common, or otherwise separately, strengthens the case in 
favour of the interest of the other not being affected (a). 


Sub-Sect. 6. — JiJxecutory Trusts, 

Construction. 37. An executory trust, where the declaration of trust js m 
the form of a direction to create by a subsequent instrument certain 
trusts not defined with absolute precision by the disposer (o), is not, 
like an executed trust (p), construed according to the legal effect of 
the language used, but is construed so as best to give effect to the 
apparent intention of the disposer {q). 


(A) Johnson v. Ball (1851), 5 De G. &; Sm. 85 ; Re BiddulpA, Ex parte 
Norris (1809), 4 Ch. App, 280 ; Re Boyes, Boyes v. (7a rriW (1884), 26 Cn. D. 
531. 

(i) Brioh v. Blayrave (li?55), Amb. 264. 

(k) Paine v. Hall (1812), 18 Ves. 475; Lomax v. Ripley (1855), 3 
Sm. & G. 48, per Stuart, V.-C., at p. 73 ; Tee v. Ferris (1856), 2 K. & J. 
357, 363, 364; Rowboiha7n v. Dminett (1878), 8 Ch. D. 430; Re King* s 
Estate (1888), 21 L. R. Ir. 273, per Monroe, J., at p. 277. 

(l) Russell V. Jackson (1852), 10 Hare, 204; Moss v. Co(Wer (1861), 1 
John. & 11. 352, per Wood, V.-C., at p. 367 ; Re King's Estate, supra, 
WY Monroe, J., at p. 278; Re Stead, Witham v. Andrew, [1900] 1 
Ch. 237, per Harwell, J., at p. 241 ; Qeddis v. Semple, [1903] 1 1. R. 73, 
0. A. 

f m) Moss V. Cooper, supra, at p. 367 ; Re King's Estate, supra, atp. 278 ; 
Re Stead, TVitham v. Anariw, supra, at p. 241 ; Geddis v. Semple, supra. 

(n) Tee v. Ferris, supra; Bewbotham v. Dunnett, supra; OedM v. 
Semple, supra. 

(o) See p. 7, ante. 

ip) See pp. 12 et seq., ante. ^ 

(q) Fearne, Contingent Remainders, 10th ed., 1844, Vol. I., pp. 136 
et seq. ; Leonard v. Sussex {JSfiri) (1705), 2 Vern. 526 ; PapxUon v. Voice 
n72m» ’2 P. Wms. 471 ; Olpskorcky (Lord) v. BosoUle (1733), Gas. temp. Talb. 
•3; TFrwW v. Pearson (1758), 1 Eden. 119; Austm v. Taylor (1769), 1 
Eden, 361, 366 ; Leeky v. Knox (1809), 1 Ball & B. 210, 215; Blackburn v. 
Stables (1814), 2 B. 367 ; Jtrvoisc v. NoHhumperland ^Duho) (I820)t 
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88 . An executor; trust may be declares for an object not at the 
time in existence (r). 

39. Wh^e the disposer has clearly contemplated a succession 
of beneficial interests in the trust property, or a strict settlement, 
equity either directs the limitation of life interests with remainders 
in tail or in fee simple or absolutely, as the case may be, notwith- 
standing that the words used in declaring the trust legally imply 
the immediate limitation to the first beneficiaries of an estate in fee 
simple («) or in tail(t), or an absolute interest (a) ; or otherwise 
directs a strict settlement so far as the lawful methods of conveyanc- 
ing will admit (6). 

40 . In directing a settlement to carry out an executory truft, 
equity modifies any inapt provisions in the trust as defiii6d by 
the disposer (c). 

41 . Where the limitations directed by the disposer, if con- 
strued according to their legal elToct, would create an illegal 
perpetuity (d), equity, in the case of an executory trust, directs 
such a limitation of interests as shall most closely approximate 
to his expressed intention without infringing the rule against 
perpetuities (e). 


1 Jac. & W. 659; M*Quire v. Scully (1829), Boat. 370, 378; Stoiior v, 
Curwen (1832), 6 Sim. 264 ; rhillips v. James (1865), 13 W. \i. 934, C, A, ; 
Sackvill^West v. Holmesdale (Viscount) (1870), L. It. 4 11. L. 643 \ *(Jogm 
V. DufieUl (1876), 2 Ch. D. 44, C. A. ; Uastie v. llastie (1876), 2 Ch. D. 304, 
0. A. ; Be Barroti, Walter v. FarroU (1886), 33 Ch. D. 274, C. A. ; Nash v. 
Allen (1889), 42 Ch. D. 54 ; Be BallanaCt Ballance v. Lanphier (1889), 42 
Ch. D. 62. Where the assiatance of the trustees, which is ultimately the 
assistance of the court of equity having jurisdiction in the matter, is 
necessary to complete tlio limitations expressed in tlie tieclaraiion of trust, 
the fact that the limitatious were not completely deci u-ed by the disposer 
is sulTicJeut evidence of his intention that they should be further modelled ; 
but where they have been completely declared by the disposer, there is no 
authority for iuterferiug and making them dilTereut from what they would 
be at law (Austen v. Taylor (1759), 1 Eden, 361, per llKNL£Y,Lord Keeper, 
at pp. 368, 369). 

(r) A.-O. V. Downing (Lady) (1769), Amb. 550, 571. 672. 

(«) White V. Briggs (1848), 2 Fh. 583. 

(f) Jonesv. Lemghton (1698), 1 Eq. Cas. Abr. 392 ; Leonard v. Sussex (Earl) 
(1706),2 Vem.626; V. Spencer (1748), IWi). 238; J>odv.Dod(1765), 

Amb. 274; Stanl^ v. Lennard (1758), 1 Eden, 87, 95; Bastard v. Proby 
(1788), 2 Cox, Eq. Cas. 6 ; Thompson v. Fisher (1870), L. K. 10 Eq. 207. 
A direction to trustees to settle upon issue in tail male waa held not to 
exclude limitations to daughters (Trevor v. Trevor (1847), 1 H. L. Cas. 
239). ‘ 

(a) Stonor v. Curwen, supra ; Shelley v. Shelly (1868), L. K. 6 Eq. 540. 

(b) Hopkins v. Hopkins (1739), West tamp. Hard. 606, per Lord Hard- 

wicKE, L.C., at p. 625. As to the similar construction of marriage articles 
and t^tamenta^ directions for a settlement, see title Settlements, 
#Vol. XXV., pp. 638 et seq. The costs of investing a specified sum in land 
to be settled is deducted from the amount directed to be so invested 
(OwMer v. AUen (1842), 1 Hare, 505). « 

*(c) Be BaUance, Ballance v. Lanphier, supra, net Kat, J., at p. 65. 

(d) Be Bichardson, Parry v. Holmes, [10()4] 1 Ch. 332 ; see title 
PsRPBTniTiss, Vol. XXII., pp. 295, 300 et sea 

( e ) Humberfton Y . ^umbersioninil), 1 P. Wms. 3A2; Lyddonv. Ellison 
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42 . In creating the trusts directed by the disposer, equity 
directs the insertion of ancillary trusts and powers not expressly 
contemplated by him (/). 

« 

Sdb-3eot. 6 . — GonMeratiant Affecting the Validity of Truili. 

43 . A trust in order to be valid must not only be effectually 
created, but must also conform to the principles of law which 
regulate the disposition of property. 

The question whether a trust is lawful depends on (1) whether it 
is created in good faith ; (2) whether the disposer can by law affect 
with the trust the property or subject-matter to which it is annexed ; 
and (3) whether the object or person in whose favour it is created 
can by law be benefited by it. If a trust fails in any one of these 
particulars it is illegal and void (^). 


Property 44 . Any property or interest in property which a person can at 
capable of law or in equity transfer or assign, or dispose of inter vivos, or 
withVtrust*^*^ ^ testamentary instrument, can oe affected by him with a trust 
by an instrument inter vivos or by a testamentary instrument (/i). 


(1854)* 19 Beav. 505; lie Richardson, Parry v. Holmes, [190 i] 1 Th. 332. 
But if tlio trust is executed, it is void for remoteness (Blagrom v. 
Hancock (1848), 16 Sim. 371 ; lie Richardson, Parry v. Holmes, supra). 

(J) t^lamford (Rarl) v. Hobart (1711), 3 Bro. Pari. <\a8. 31; Home v. 
Barton (1815), 19 Vcs. 398; Brewster v. Anyell (1820), 1 Jac. & W. 025; 
Elton Elton (No. 2) (1800), 27 Beav. 634; Re Parrott, Walter v. Parrott 
(1886), 33 Cli. D. 274, C. A. (restraint on anticipation). Powers of sale 
and exchange are inserted where no contrary intention is indicated (Elton 
V. Elton (No, 2), supra ; Ifwe v. (1880), 13 Ch. D. 848); and for the 
purposes of sale the trustees are held to be trustees under the Settled Land 
Act, 1882 (45 & 40 Viet. c. 38), and the amending Acts (Re Garnett Orme 
and Ifargreavc's Contract (1883), 25 t’h. I). 695). 

(g) Trusts are valid or void on the same principles as legal estates 
(lUirgess v. Wheate, A.^G. v. Wheate (1759), 1 Kden, 177, per Clauke, M.R., 
at p. 195 ; and see pp. 25 et seq., 67, 68, post). But as to objects in whose 
favour a legal disposilion cannot bo made but a valid trust can be created, 
see j>. 25, post. The assuvanee of the property to a trustee who cannot 
loguJly hold it docs not invalidate the trust (Sonley v. Cloekmakers* Co. 
(Master etc.) (1780). 1 Bro. 0. C. 80). 

(h) Trusts and legal estates are governed by the same rules (Bac. 
ADr. 251, tit. Uses and Trusts (A); Burgess v. Wheats, A.-O. v. 
IVAcafc, supra). As to the inalienability of real property granted by 
the Crown or Parliament as a rev ard for distinguished p\iblic services, see 
title Gifts, Vol. XV., p. 408. Chattels, or an interest in chattels, can in 
some bases be disposed of in equity when not assignable at Jaw (Joseph v. 
I/yoru (1884), 15 g. B. D. 280, C. A., per Brett, M.R., at p. 284 ; HaUas v. 
jRabiiMon (1885), 15 Q. B. D. 288, C. A„ per Baggallay, L.J., at p. 292 
(future goods) ); see titloi Personal Property, Vol. XXII., p. 410. A 
life interest with remainders cannot be created in live stock or consumable 
articles (liai^daU v. JtusseU (1817), 3 Mer. 190 ; Andreiw v. Andrew (1846), 

1 Coll. 68«, 690 ; Twining v. PoweU (1845), 2 Coll. 262, 268 ; Phillips v. 
Becd (No. 1) (1862), 32 Bea\^, 26 ; Cockayne v. Harrison (1872), L. R. 13 Eq.* 
432, per liord Romilly, M.R., at p. 434), except where they form part of 
the B^k in trade of a businw (Groves v, Wright (1856), 2 K. & J. 341; 
^^mips ▼. J^eal (No. I), sxipi^ : Cockayne v. .damson, supra : Myers v. 
WaslArook, [1901] 1 K, B. 360). As to trusts of heirlooms and other 
chattels settled with realty, see title Settlements, Vol. XXV,, pp. 703 
disSf, 



Pabt I.— Teusm. 


96 


45. A trust can be created in favour df any person or object to 

which a gift can in law be given direct (t). A trust can also be Bxprest 

created in favour of a lawful object to which a gift cannot be Trusts, 

directly giwsn by reason of there being no hand to receive it(fc). r.iw£al 
Thus, a trust for the benefit of animals serviceable to man objeotiof 
is legal ( 1 ), though a trust for wild animals is not (wi). Similarly, ^ 
a trust to erect a monument, and keep it in repair for a period not 
exceeding some specified life or lives and twenty-one years after- 
wards, is a legal trust (n). ^ 

46. Trusts of the nature of executory devises and corresponding Trusts 
trusts of personal property, including chattels real, are valid within analogous to 
the same limits of perpetuity as the law prescribes with respect to 
executory devises (o). Equitable remainders and reversions add 

future interests can be barred and destroyed in the same manner 
and by the same process as legal estates of the same description (j)), 

47. Where the creation of a trust is made for a fraudulent Fraudulent 
purpose or otherwise than in good faith, or is procured by rnis- trust*, 
representation, fraud, or other undue means, the trust is voidable in 

the same manner as a direct assurance which is executed in similar 
circumstances (q). 

(i) Bac. Abr. 251, tit. Uses and Trusts (A); Burgeas v. WhmiCf A.‘0, 

V. Wheate 1 Eden, 177, 195 ; and see pp. 9, ante, 26, 21, post, 

[k) Re Dean, Go&per-Dean v. Stevens (1889), 41 Ch. D. 552, per Noivrir, J., 
at p. 556. A trust is recognised in equity notwithstanding that there 

no cestui qiie trust who can enforce it {ibid, ; and sets Peili^xgall v. 
retiingall (1842), 11 L. J. (CH.) 176 ; Oott v. Nairne (1876), 3 Ch. D. 278). 

All advowson may be held in trust for the inhabitants of the parish ; see 
title Ecclesiastical Law, Vol. XL, pp. 679, 680. As to trusts for 
charitable and public purposes, see pp. 18, 19, ante ; title Citaiuttes, 

Vol. IV., pp. 108 ei seq., 114 et seq., 141 ei seq. 

(i) Petiingall v. FcUingallt supra; Mitford v. Reynolds (1848), 16 Sim. 

105 ; London University v. Yairow (1857), 1 Do G. .1 72, C. A., per Lord 
Ckanworth, L.C., at pp. 79, 80 ; Uickie v. Ross (1872 ,, L. R. 14 Eq. 141 ; 

Re Doualas, Obert v. Banow (1887), 36 Ch. D. 472, A. ; Re Bean, 
(Cooper-Dean v. Stevens, supra; Annslronq v. Reeves {WdO), 25 L. It. Ir. 

325; Re Foveaux, Cross y, London Anti Vivisection Society, [18951 2 (!Jh. 

501 ; Re Cranston, Webb v. Oldfield, [l^dS] 1 I. K. 431, C. A. ; Re Howard 
(1908), Times, 30th October; Re Jackson, Bell v. Adlam (1910), Times, 

11th Juno ; and see title Charities, Vol, IV., p. 116. 

(wi) A,-0, V. Whorwood, Whorwood v. University College, Oxford (1760), 

1 Ves. Son. 634, 636. 

(n) MellicJc v. Asylum (President and Guardians), AsyUnn (President and 
Guardians) v. Mellick (1821), Jac. 180, per pLiniEu, M.R., at pp. 183, 

184 ; Adnamr. Cole (1843), 6 Beav. 3.53; Trimmer v. Danby (1856), 2 Jur. 

(s. s.) 367; Re Dean, Cooper-Dean v. Stevens, supra, per North, J., at 
pp. 556, 557 ; and see titles Burial and Cremation, Vol. III., pp. 433, 

434; Charities, Vol. IV., pp. 118, 119. 

(o) Feame, Contingent Remainders, 10th ed. (1844), Vol. I., p. 430, 
note (f) ; and see ibid., pp. 399 et seq . ; ’Norfolk's (Duke) Case (1682), 3 
Cas. in Ch. 1, H. L., per Ijord Nottingham, uC., at pp. 31 et seq, ; A.-O. 

V. Downing (Lady) (1767), VVilm. 1, per Wilmot, C.J., at p. 16; and see 
titles Personal Property, Vol. XXII., pp. 413 et seq. ; Real Property 
and Chattels Real, Vol. XXIV., pp. 231 etseq.; Wills, pp. 626, 722, 

"23, post. ♦ 

(p) Brydges v. Brydges (1790), 3 Vca. 120, 127; Burnaby v. Oriffln* 

(1796), 3 y&i, 266. 

iq) See titles Contract, Vol. VII., pp. 358, 359, 364, note (c) ; Equity, 

Vol. XIII., p 3 . 13 et^seq.; Fraudulent and VoiifSiBLS Convetancss, 
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^ 4d. Trusts for charities and for public purposes are subject to 
restrictions, the non-observance of which, in any case, renders the 
trust void or voidable (r), 

49. A trust for a useless purpose is void(<). 

50. A trust is illegal and cannot be enforced in eqtdty if it 
is created for an object or purpose in favour of which a direct gift 
or a contract cannot be enforced in law on the ground of being 
immoral or otherwise contrary to public policy or illegal (t)* 

61. A discretionary trust for a variety of objects or purposes, 
some legal and some illegal, in the disjunctive or alternative according 
as the trustees may select, is valid so far as respects the legal objects 
ot purposes, and the trustees may exercise their discretionary 
selecHfon in respect of the objects or purposes which are legal, but 
they cannot validly do so in respect of those which are illegal (u). 
The alternative discretion in favour of the legal objects must, how- 
ever, be clearly conferred (w). If the trust is expressly for certain 
objects and purposes, some legal and some illegal, the question 
whether the trust is wholly valid or wholly void, or is partly valid 
and partly void, depends upon the particular form of the trust (x). 
If the portion of the property which would have had to be applied 
to the illegal purpose, supposing it to have been legal, has been 
prescribed or can be ascertained, the trust, so far as relates to 
the legal purpose, will be upheld (y). Where,* therefore, it is 
in the form of a trust for a legal purpose of so much of the 

Vol. XV., pp. 83 et seq,, 103 ei sea. ; MiSKEPaESENTATiON and Fraud, 
Vol. XX., pp. 737 ei seq. 

(r) See title Charities, Vol IV., pp. 141 ei seq. 

{s) Thown V. Burden (1882), 21 Ch. D. 607 (where a house devised upon 
trust to be practically blocked up for twenty years was held to have been 
undisposed of during that period). 

(i) Hamilton (Duke) v. lKarm(^(1820), 2 Bli. 196, 209, H. L. ; Benym v. 
Nettlefold (1850), 3 Mac. & G. 94 ; Thompson v. Thomas (1891), 27 L. li. Ir. 
457 ; Horlcy v. liennoldson. [I895j 1 Cli. 449, C. A. ; Phillips v. Frobyn, 
[1899] 1 Ch. 811. As to gifts for superstitious uses and purposes, see title 
Charities, Vol. IV., pp. /20 et seq. ; as to gifts which are void as being for 
purposes contrary to public policy, see ibid., pp. 122, 123; as to contracts 
which are void for illegality, see title Contract, Vol. VII., pp. 390 ei seq. ; 
as to trusts in restraint of ahenatioii, see pp. 29, 30, 37, 38, post; and title 
P.ERSONAI. Property, Vol. XX JI., p. 411. As to where the disposer 
cannot take advantage of the illegality of the trust to claim a resulting 
trust for himself, see Symes v. Hughes (1870), L. R. 9 Eq. 475, per 
Lord Romillt, M.R., at p. 479; Groves v. Groves (1829), 3 Y. & J. 163; 
and pp. 57, oS, post. 

(w) Sorresby v. Hollins (1740), 9 Mod. Rep. 221 ; GrimmcU v, Orimmeti 
(1764), Arab. 210; Faversham Corporation v.i?^dcr(1854), 5De G.*M. & G. 
350, C. A, ; Loudon Uni^sUy v. Yarrow (1857), 1 De G. & J. 72, C. A. ; 
Carter v. Green (1857), 3 K. & J.t591 ; Lewis v. AUenby (1870), L. R. 10 Eq. 
668 ; Re Piercy, Whitwham v. Piercy, [1898] 1 Ch. 565, C. A., overruling 
Johnston v. Sicatin (18L8), 3 Madd. 467, and Baker v. Sutton (1836), 1 
Keen, 224, so far as inconsistent with Lewis v. AUenby, supra. 

(W) Be Clark, Husband v. Martin (1885), 54 L. J. (cH.) 1080. 

{X) Chapman v. Brown (18Q1), 6 Ves. 404, per Grant, M.R., at pp. 410, 
411. 

iy) Ihid., at p, 410; Mitford r. BeynoUs (1842), I Ph. 186 ; Be Rigley't 
Trust (186^, 15 W. B. 190; Champney v. Davy (1879), 1) Ch. D. 949; 
Vaughan, Fauglinn % Thomas (1886), 33 Ch. D. 187. 
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property as is not applied for the illegal purpose, and the 
purpose is charitable, it will attach to the whole of the property 
in favour of the legal charitable purpose (a). The same principle 
applies if the trust is for a legal purpose, with an illegal purpose 
as regards a portion of the property attached thereto (b). On the 
other hand, if the portion applicable to the illegal purpose has 
not been prescribed and cannot be ascertained, so that it is uncertain 
whether, if the illegal purpose could have been carried out, there 
would have remained any residue at all for the legal purpose, the 
whole trust is void (c). 


SSOT, s. 

Express 

Trusts. 


52. The objects of a trust, whether single or distributive or Trusts toid 
alternative, must be indicated with sufficient precision either 
specifically or generally (d). If they are left entirely to the discretion 

of the trustees, the trust is void for vagueness and uncertainty («). 

53. The rules of law which render a dis])osition of property Trusts void 
void for remoteness (/) apply to equitable remainders where the 

legal estate is vested in trustees (g). 


Sdb-Sect. 7 . — Ohjecti of Tru8t$» 

(i.) In General . 

54. Trusts for public purposes are either (1) charitable (ft), in Public trusts, 
which case they are governed by the law relating to charitable 


(a) Fish V. A.-G. (1867), L. R. 4 Eq. .')21 ; lie Williams (1877), 6 Ch. D, 

735 ; Re Birkett (1878), 9 Ch. D. 676. • 

(b) Hunter v. Bullock (1872), L. R. 14 Eq. 46 ; Dawson v. Small (1874), 

L. R. 18 Eq. 114. 

(c) Chapman v. Brown (1801), 6 Ves. 404, 410, 411 ; Limhrey v. Ourr 
(1819), Madd. & (J. 151; A.-G. v. Hinxman (1820), 2 Jac. & W. 270; 
Cramp v. Playfoot (1858), 4 K. & J. 479 ; Fowler v. Fowler (ISiOi), 33 Beav. 

616 ; Be Taylor^ Martin v. Freeman (1888), .58 L. T. 538, 042. 

(d) James V. Allen (1817), 3 Mer. 17; Baker v. tS. Jlon (1836), 1 Keen, 
224, 233; Scott v. Brownrigg (1881), 9 L. R. Ir. 240, 256, 257; aud seo 
p. 18, ante. 

(e) Morice v. Durham (Bishop) (1805), 10 Ves, 522; James v. Allen, 
supra; Williams v. Williams, Williams v. Kemhaw (1835), 5 L. .1. (CH.) 

84; Blair v. Duncan, [1902] A. C. 37 ; Langham v. Veterson (1903), 87 
L. T. 744; and see pp. 17, 18, ante; title Chauitibs, Vol. IV., pp. 146 
et seq., 1 66. A trust for ** such charitable or public purposes " as the trustee 
may think proper is void for uncertainty [Blair v. Duncan, supra). But a 
trust for such charitable purposes as the trustee may think proper is good 
(Chapman v. Brown, supra, per Grant, M.R., at p. 410; Moggridge v. 
ThackwelX (1803), 7 Ves. 36). A trust in favour of a Roman Catholic 
archbishop with a desire that he should apply the property for parochial 
purposes in his diocese at his discretion is good ; aud a gift to a provincial 
of a mTonastio order for the purposes of a third order, the members of 
which are not bound by vows, is good, not Iv^ing for a purpose illegal 
under the Roman Catholic Kolief Act, 18.29 (10 (ieo. 4, c. 7) [Re Van Wart, 
Ramsay v. Bourne (1911), Times, 17th' February); but a trust that the 
archbishop should apply the property as he might Judge most conducive 
to the good of religion is void for uncertainty (Dunne v. Byrne, [1912] 

A. C. 407, P. C.). 

See title Perpetuities, Vol. XXII., ip. 293 et eeq. ; Be Fane, Fane ' 
one, [1913] 1 Oh. 404, 0. A As to trusts for aocumulation of income. 

«»ee title Perpetuities, Vol. XXII., pp. 370 eteeq. 

(g) Be Finch, Ahbiss v. Burney (1881), 17 Ch. D. 211, C. A. 

See title CuABifiES, Vol. IV., pp. 106 e< eeq., M5 ei eeq. 
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Private trusts. 
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benefit of 
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income. 


trusts (i), or (2) for puWic objects which are not of a charitable 
character (fe), in which case, with certain exceptions, they must not 
infringe the law which restricts the creation of perpetuities (1). 

55. Trusts for private purposes may be created in any 
circuinHtances(wt), but they most frequently occur in settlements 
and wills (n). 


(ii.) Limited Trusts for Individuals. 

66 . A trust of capital or income for the benefit in some special 
manner of a person who i.s sni juris (o) confers on him an absolute 
beneficial intenjsfe in the capital or income, as the case may be (p). 
If the trust in his favour is not limited to his life or some 
snorter period, it gives him (q), or, if he becomes bankrupt, his 
trustee in bankruptcy (r), the right to call for a transfer of the trust 
property. 

67. A trust to apply the income of property for the benefit of a 
person or object in a special manner or in such manner as the 
trustees think tit is an absolute trust for that person or object (s). 


(t) See title Cha pities, Vol. IV., pp. 141 ci seq., 255 et seq., 290 ei seq. ; 
Ee Vharlcsworth, Eobinson v. Cleveland {Archdeacon) (1910). 101 L. T. 908. 

(fc) See titles CiiAiariES, Vol. IV., pp. 117 seq., 2.>9 ; Literary and 
Scientific Institutions, Vol. XIX., pp. 200, 201, 210 et seq. As to ilio 
power of trustees of public trusts to act by a majority, see Wilkinson v. 
iUaZwi^(1832), 2 Or. & J. 636; Skinners' Vo. v. Irish Society (1838), 7 Bcav. 
693; Fletcher y. Gibbon {ISdQ), 2Z Beav. 212; Ferry v. Shipway (18.59), 
4 De G. J. 353, C. A. ; Cooper v. Gordon (18G9), L. R. 8 feq. 249; 
Grenville- iV array y. Clarendon {liarl) {1^00), L. R. 9 Kq. 11; He Whlteley, 
London {lUshop) v. Whiteley, [1910] 1 Ch. 600. 

{1) See Jit’ Clifford, Mallam v. McFie (1911), 28 T. L. R. 57 ; and titles 
Charities, Vol, IV., pp. 119, 120; Perpetuities, Vol. XXII., pp. 296 et seq. 
Trusts of advowsoiis, oven when not cbaritable, are not restricted by 
the law against perpetuities {A.-O. v. Newcombe (1807), 14 Ves. 1); see 
titles OiiARiTiics, Vol. IV., pp. 113, 124 ; Ecclesiastical Law, Vol. XL, 
pp, 679 et seq. ; Perpetuities, Vol. XXII., p. 297. 

(m) See pp, 9, 10, ante^ 

(») See titles Settlements, Vol. XXV., pp. 621 ei seq.; Wills, 
p. 526. post. As to trusts for infants and for their maintenance and 
advancement, see also title Infants and Children, Vol. XVII., 
pp. 85 ef seq.; Ee Cooper, Cooper y. Cooper, [1913] 1 Ch. 350; os to 
trusts for lunatics, see title Lunatics and Persons of Unsound Mind, 
Vol. XIX., pp. 437 et seq. 

(o) As to a lunatic, see Twopeny y. Feyion (1840), 10 Sira. 487 ; Young - 
httShatnd V. Uiwhoms (1844), 1 Coll. 400, per Knight Bruce, V.-C., at p. 402 ; 
title Lunatics and Persons op Unsound Mind, Vol. XIX., pp. 411, 437 
et seq. 

(p) Joseelyn v. Jos8ely\{lSZl), 9 Sim. 63 ; Maqrath v. Morehead (1871), 
L. R. 12 Eq. 491 ; Watkms y.%iVatk%n8, [1896] t. 222, C. A., per Lind- 
LEY, L.J., at p. 227. 

iq) Josselyn v. Jossclipfh, supra ; Sa^inders y. Vautier (1841), Cr. & Ph. 
240, C. A, ; Eocke v. Eocke (1846), 9 Bcav. 66; but see Gott y. Naime 
am), 3 Ch. D. 278. 

(r) Orem v. Spicer (1830), 1 Russ. & M. 395 ; Eippon v. Norton (1839). 
2 63 : Kearsl^ v. Wowcoek (1843), 3 Hare, 185 ; Younghu8hand*y- 

OishorM, supra ; and see title Bankruptcy and Insol\^ncy, Vol. II., 
pp. 148, 149. 

(«) Barlow y. Gm^/l (1084), 1 Vera. 255; Cope v. Witmot (1771), cited 
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A trust to apply the whole or part of ttie income for a special 
purpose for the benefit of a person is, however, a trust for him of 
only so much as is necessary for that purpose (t); and if the 
trustees in auch a case are given a discretion as to the amount to 
be applied, they are at liberty to exercise that discretion by limiting 
the amount (a). 

58. Where a trust confers in other respects an absolute estate or 
interest in property on a cestui que trust of full age and sound mind, 
whether for life or altogether, a provision ift restraint of the 
anticipation or alienation of either the capital or the income of 
the property, whether by bankruptcy or otherwise, or a provision 
that it shall not be liable to the claims of creditors, is void 
except where it attaches to the estate or interest of a mijpried 
woman during coverture (c), since it would deprive the interest 
given of one of its legal incidents (rf). It makes no difference 
that a discretion is given to the trustee as to the mode of 
applying the capital or income for the benefit of the cestui que 
trust {e\ 

On the other hand, property may be given to or in trust for a 
person until he anticipates or alienates any part of the capital or 
income or attempts to do so, whether by bankruptcy or otherwise, 
and then in trust for some other person or object (/). If, however, 
the donee or ceMui que trust is himself the actual settlor of the 


in Thompson v. Thompson (1844), 1 Coll. 381, 390, note (a) ; na/rCaon v, 
Graham (1801), 6 Vos. 239, 249 ; Green v. Spicer (1830), 1 Kuhs. & M. 396 ; 
IHercy v, Eoberts (1832), 1 My. 6c K. 4 ; Snow(U)7i v. Dales (1834), 6 8im. 
524; Thompson v. Thompson, supra, at pp. 397, 308; Younghusband v, 
Gisborne (1844), 1 Coll. 400; Re Sanderson's Trust (1857), 3 K. & J. 497, 
per Wood, V.-C., at p. 503. 

(0 llcmson v. Graham, supra, per Grant, M.R., at p. 249 ; Re Sanderson's 
Trust, supra. 

(a) Leake v. Robinson (1817), 2 Mer. 303, per Grant, M.R,, at p. 384; 
Re Sanderson's I'rustj supra, per ^VooT>, V.-C., at jj. 507. 

(b) Bradley v. Pciioto (1797), 3 Vcs. 324; Brandon v, Robinson (1811), 
18 Ves. 429 ; Graves v. Dolphin (1820), 1 Sirn. 06*; Re Dugdale, Dvgdale v. 
Dugdale (1888), 38 (?h. D. 176. See also titles. Gifts, VoI. XV., pp. 422 
et seq. ; Real Property and Chattels Real, Vol. XXIV., p. 288. 

(c) See pp. 37, 38, post; title Husband and Wife, Vol. XVI., pp. 369 
et seq. 

(d) Co. Litt. 222 b et seq. ; Brandon v. Robmson, supra, per Lord 

Eldon, L.O., at p. 433 ; Ross v. Ross (1819), 1 Jac. & W. 154, per 
Plumer, M.R., at p. 156 ; Ware v. Gann (1830). 10 R. & C. 433 ; Hood v, 
G^kinder (1865), 34 Bcav. 613 ; Re Dugdale, Dugdale v. Dugdale, supra, per 
Eat, J., at pp. 1 79 rf seq. A disposition in trust which tends to contravene 
the law is bud, whether in respect of real or personal estate {Holmes v. 
Godson (1856), 8 De G. M. & G. 162, 0. A., per.TURNER, L.J., at pp. 169 
et seq.). * 

(c) Green v. Spicer, supra; Piercy v. Roberts, swpra; Snowdon v. Dales, 
supra ; Younghusband v. Gisborne, supra. 

• if) Loclcyer v. Savage (1733), 2 Stra. 947 ; Bx parte Cooke (1803), 8 Ves. 
353 ; Ex parte Hinton (1808), 14 Ves. 598 ; Ex parte Hodgson (1812), 19 
Ves. 206; Manning v. Chambers (1847), G. & Sm. 282; Rockford 
^*Heui]man (1852), 9 Hare, 476 ; Seymour v. Lucas (1860), 1 Drew. A Sm. 
A77; Billson v. Crofts (1873), L. R. 15 Eq. 314; Re Aylwin's Trusts 
(1873), L. R. 16 Eq. 586; West v. Willems, [1898] 1 Ch. 488, 497; Re 
^ye, Turnbull v. Laue. f 19131 1 Ch. 298, * 
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asm. 2. property, the gift over, though it is valid as against an individual 
Sxinress creditor (^), is void in case of his bankruptcy (h). 

Trusts. 

(iii.) Trusti for Lift and in Emainder. 

69. Where a will directs that real property shall be sold, a 
beneficiary for life (i) is entitled to the rents and profits until the 
sale, provided that it be not unduly postponed (k\ and where money 
is to be invested in real estate he is entitled to the income until the 
investment (i). ^ 

Where a testator directs his estate to be invested in securities, it 
depends upon the language of the will whether the income thereof 
until investment is to be treated as capital or is to be paid to a 
beneficiary for life, or whether the beneficiary for life is entitled 
only^to such income as the estate would have produced if properly 
invested at the testator's death (/«). 

Rights in 60. As regards reversionary property and personal property, 
reversionary including cliatfels real, trustees, except so far as they are expressly 
authorised or permitted by law or by the instrument creating the 
trust (n), cannot by their acts or conduct alter the rights and 

(0) Brooke v. Vearsov (1859), 27 Beav. 181 ; Knight v. Browne (1861), 
7 Jiir. (N. a.) 840 ; Be Deimold, Dctmold v. Detmold (1880), 40 Ch. 1). 585, 

(h) Be Menghtm^ a Bankrupt (1803), 1 Sell. 179 ; Ilujinbotham v. 

Holme (1811), 19 Ves. 88; WiUon v. Greenwood (1818)t 1 Swim. 471, 481, 
note (a) ; Be Peanon, Ex parte Siephene (1876), 3 (Jh. D. 807. A person 
cannot by aiieh a diapoaition defraud biaown crediiorB in the event of liis 
bankruptcy (Be Murphy, a Bankrupt (1803), 1 Sch. & Lef. 44, per Lord 
Hbdesdale, L.C., at p. 49 ; Be Pearson, Ex parte Stephens, suprut per 
Bacon, 0. J., at p. 810) ; see title Bankruptcy and Insolvency, VoL ll., 
p. 151. 

(1) Aa to the riglita of a tenant for life in respect of income and aa to 
the adjuatniciit of burdens between tenant for life and remainderman, 
see title Settlements, Vol. XXV^, pp. 607 ei seg., 615 ei seq. As to the 
duty of trustecB to convert trust pro])(‘rty, see pp. 128, 129, post 

(ic) Casamajor v. Strode (1809), cited in Walker v. Shore (1815), 19 
Ves. 387, 390, note (1); Yales y. Tatci? {I860), 28 Beav. 637; iS>wcer v. 
Harrison (1879), 5 C. P. D. 97, 102; Hope v. 1/ H4douvilU, [1893] 2 Ch. 
361 ; Be Searle, Searle v. Baker, [1900] 2 Ch. 829 ; Be Oliver, Wilson v. 
Olirer, [1908] 2 Ch. 74. It makes no difference that the real property is 
devised together with personal property to which the rule docs not apply 
{Re Searle, Searle v. Baker, supra; Be Darnley {Earl), Clifton v. Damley, 
[1907] I Ch. 159 ; Be Oliver, Wilson v. Oliver, supra). 

(l) Sitwell V. Bernard (1801), 6 Ves. 520; Kiivinglon v. Gray (1825), 2 
Sim. & St. 396; Tucker v. Boswell (1843), 5 Beav. 607; Maephersony. 
Maepherson (1852), 16 Jur. 847, H. L. 

(m) Gihsvv v. Bolt (1802). 7 Ves. 89 ; Walkery. Shore, supra; Angerstein 
V. Jlfai4ia{l823). Turn. & R. 232 ; Hewitty, iloms (1823), Turn. &R. 241 ; 
Ba Teniere v. ibt/wer (1827), 2 Sim. 18; Taylor y. Clark (1841), 1 Hare. 
161, 173 ; OaUh voit v. Caidecott (1842), 1 Y. & C. Ch. Cas. 312 ; Wrey v. 
Smith (1844), 14 Sim. 202 ; Masikh v. Mackie (1845), 5 Hare, 70. As to 
investment, see pp 1 29 et $eq„ post, 

(n) Alcock y. Eloper (1833), 2 My. & K. 699; Collins v. Collins (1833). 2 
My. & K. 703 ; Cockhum v. Peel (1861), 3 De G. P. &; J. 170, C. A., pet 
K?ri6HT Bruce, L. J , at p. 174 ; Hume v. Richardson ( 1 862), 4 De G. F. & f- 
29, C. A., |)«f Turner, L.J., aipp. 32, 33; Greeny, BriUen (1863), 1 De G. J. 
&Sm, 649, C. A, i BeSeweWMEsta(e{1870),L,ItAl Eq.80; MiOery.Maier 

• (1872), L. R. 13 Eq. 263 : Thurshy v. Thurshy (1875), L. R. 19 Eq. 395 ; 
Macdonald y. Iruine (1878), 8 Ch. D. 101, C. A.; Gray y. Riggers 
(1880), 15 Ch. D.*744 Ke Sheldon, Nixon y, Sheldon {1880), 38 Ch. D. '50; 
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interests of sucoessive beneficiaries in the capital and income of the ^ 

trust property (o). In the case of trusts of such property created by SsmeM 
wills in favour of persons in succession, it is assumed in the absence TSilxsti. 
of direction.to the contrary that the testator intended that all the 
beneficiaries should enjoy the whole property in succession (p). 

The trustees, therefore, must, for the sake of a beneficiary for life, 
realise any portions of the trust property which consist of 
reversions or future estates (<jr), and, for the sake of beneficiaries 
in remainder, must also realise any portions of it which are of a 
wasting character or of a character not authoifised to be retained Waating 
as investments (r), and in each case they must lay out the money Property, 
so produced in permanent investments («). Similarly, where a 
testator bequeaths annuities for life payable out of wasting property, 
it must be sold, and out of the proceeds of sale a permanenifund 
must be created for payment of the annuities (t). The creator of 
the trust may, however, clearly indici^te an intention that the 
wasting property shall be enjoyed by the beneficiary for life in 
specie (a), as, for instance, by its being specifically designated (/;), or 


Be Thomas, Wood v. Thomas, [1891] 3 Ch. 482 ; Be Crowther, MidgUy v. 
Crowther, [1895] 2 Ch. 66 ; Be Pitcairn, IJrandreth v. Colvin, [1896] 2 Oh. 
199 ; and seep. 19, ante, and note (a), infra ; title Wills, pp. 817,818, post. 

(o) Walker v. ^hore (1815), 19 Ves. 387, per Grant, M.R., at pp. 391, 
392; Caldecott v. Caldecott {m2), I Y. & C. Ch. Caa. 312, 737; Margm v. 
Morgan (1851), 14 Beav. 72; Wilkinson v. Duncan (1867), 23 Beav. 
469; Be Llewellyn's Trust (1861), 29 Beav. 171; Wright v. Lambert 
(1877), 6 Oh. D. 640. 

(p) Howe V. Dartmouth {Earl), Jlowe v. Aylesbury (Comiess) (1802), 7 
Vea. 137, 148. 

iq) Be Llewellyn's Trust, supra, at p. 174; Harrington {Countess) v. 
Atherton (1864), 2 Dc G. J. & Sm. 362, C. A. 

(f) Howe V. Dartmouth (Earl), Howe v. Aylesbury (Countess), supra; 
Alcock v. Sloper (1833), 2 My. & K. 699, per Leacu, M.K., at p. 701 ; soe 
pp. 128, 129, post, 

(») Meyer v. Simonsen (1852), 6 De G. & Sin. 723, />• Parker, V.*C,,at 
p. 726. 

(t) Fryer v. Ihittar (1837), 8 Siiu. 442; Wightwiok v. Lord (1857), 6 
H. L. Cas. 217. 

(а) Lord v. Godfrey (1819), 4 Madd. 455 ; Pickering v. Pickering (1839), 

4 My. & Cr. 289 ; Goodenough v. Tremamondo{\SiO), 2 Beav. 512; f^asighau 
V. Buck (1841), 1 Ph. 75; Harvey v. Harvey (1842), 6 Be^iv. 134; Daniel 
V. Warren {m2), 2 Y. & C. Ch. Cas. 290 ; Oakes v. iS/rcw^cy (1843), 13 Sim. 
414; Cochran v. Cochran (1844), 14 Sim 248; Hunt v. Scott (1847), 1 
l)e G. & Sm. 219 ; Hubbard v. Young (1847), 10 Beav. 203 ; Simpson v. 
Earles (1847), 11 Jur. 021 ; Burton v. Mount (1848), 2 J.)e G. &; Sm. 383 ; 
House V. Way (1848), 12 Jur. 958; Milne v. Parker (1848), 12 Jur. 
171 ; Howe V. Howe (1849), 14 Jur. 369 ; Harris v. Poyner (1862), 1 Drew. 
174 ; Blann v. Bell (1^52), 2 De G. M, & G. 775, C. A. ; Hood v. Clapham 
(1854), 19 Beav. 00 ; Hind v. Selby (ISbd), 22 Beav. 373 ; Cramley v. Dixon 
(1857), 23 Beav. 512 ; Skirving v. (1857)^ 24 Beav. 276 ; Johnston 

V. Moore (1858), 4 Jur. (n. s.) 356 ; Simpson v. Jycster (1858), 4 Jur, (n. s.) 
1269 ; Bowe v. Botoe (1861), 29 Beav. 276 ; Be Pflegor (1868), L. E. 6 Eq. 
426; Lean v. Lean (1875), 23 W. R. 484; Be Chancellor, Chancellor v. 
Brown (1884), 26 Ch. D. 42, C. A. ; Be Bland, Miller v. Bland, [1899] 2 Ch. 
^36; Be Bentham, Pearce v. Bentham (1906), 94 L. T. 307 ; Be Bates, 
Hodgson v. Bates, [1907] 1 Ch. 22; Be Moore v. Wil^, [1907] 1 

Ch. 304 ; Be North, Gorton r. Cumberland, [1909] 1 Ch. 625 ; Be Nicholson, 
Bade v. Nicholson, [1909] 2 Ch. Ill ; Be Elford, Blford v. Elfcrd, [1910] 1 

814 ; and see note (n), p. 30, ante. 

(б) Bethune7. (1835), I My. Cr. 114 ; DyLgUe v. Fryer (1841)- 
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' by a discretionary power-ol sale being given to the trustee (c), or by 
a direction to sell or divide the property after the death of the 
beneficiary for life(d). In the absence of such clear indication an 
intention that wasting property shall be converted is presumed (c). 
But the presumption is much weaker, if it exists at all, in the case 
of an absolute gift with an executory limitation over(/). The rule 
as to conv^sion does not apply in the case of a settlement by 
deed (f/), nor to leasehold property situate abroad where a conteary 
rule of law prevails (h). 

61. A beneficiary for life is entitled to an allowance on account 
of income in respect of any reversionary or future portions of the 
property which are not immediately realised (i), and in respect of 
aftiy portions of it on which the income is for any reason not 
paid In due course (A:), or any unproductive portions which ought 
to be, but which are not, immediately realised {1 ) ; and beneficiaries 
in remainder are entitled to an allowance on account of capital in 
respect of an/ portions of the property which are of a wasting 
character, or which ought under the terms of the trust to be 


12 Sira. 1; milips V. Sarjent (184R), 7 Hare, 33; Bowdeyi v. Bowden 
(1840), 17 Sim. 65; Be Beavjoy's Entate (1852), 1 Srn. & G. 20; Howard 
V. Kay (1868), 27 L. J. (cii.) 448 ; Grant v. Mussett (1860), 8 W. R. 330 ; 
Jeffreys v. Conner (1860), 28 Reav. 328; Be Moneifu Trusts (1802), 2 
Drew. & Sm. 94; Wilday v. Handys (1869), L. R. 7 Eq. 455; Be Van 
Stranbcnzee, Boustead v. ()oopef, [1001] 2 Cb. 770, per ^uzKNS-II.\iiDy, J., 
at p. 782. 

(c) Be Leonard, Theobald v. King (1880), 29 \V. R. 234; Be Sherry, 
Sherry v. Sherry, [1913] 2 Ch. 508. 

(d) Alcock V. /Sioper (1833), 2 My. 5: K. 609 ; Ilolgate v. Jennings (1^51), 
24 Beav. 623. 

(r) Bonn v. (1840), 10 Sim. 636 ; LiehfieUl v. iyaAer (1840), 2 Beav. 
481 ; Sutherland v. Cooke (1844), 1 (’oil. 408 ; Preston v. MclviUe, Melville 
V. Preston, Melville v. Preston (1845), 15 Sim. 35; Chambers Chambers 
(1846), 15 Sim. 183; Johnson v. Johnson (1846), 2 poll. 441 ; Pickup v. 
Atkinson (1846), 4 Hare, 624; Prendergast v. Prendergast (18.")0), 3 Ii. L. 
CaB. 105, per Lord Brougham, at pp. 218, 219; Blannv. Bell (1852), 2 
Do G. M. & G. 775, C. A, ; Hood v. Clapham (1854), 9 Beav. 90 ; Jehb v. 
Tugwell (1855), 20 Beav. 84 ; Craig y, Wheeler (1860), 29 L. J. (cn.)374; 
Re Shaw's Trusts (1871), L. R. 12 Eq. 124 ; Maedonald v. Irvine (1877), 8 
(^.b. D. 101, C. A. ; Be Game, Game v. Young, [1897] 1 Ch. 881 ; Be Ware- 
ham, Wareham v. Brewin, [1912] 2 Cb. 312, 0. A. The use of the word 
“ rents ” docs not rebut the presumption as to leaseholds where there are 
also freeholds (Be Game, Game v. Young, supra ; Be Wareham, Wareham 
V. Brewin, supra), 

if) Be Bland, Miller v. Bland, [1899] 2 Ch. 336 ; Be HammersUy, Heasman 
V. Hammersley (1899), 81 L. T. 160. 

(ijr) Milford V. Peile (1854), 17 Beav. 602 ; Hope v. Hope (1856), 1 Jur. 
(n. 8.) 770; Morres v. Hodges (186(»). 27 Beav. 625 ; Askew v. Woodhead 
(1880), 14 Ch. D. 27, C. A.; Be Walsh's Trusts (1881), 7 L. R. it. 654; 
Be Van Strmhenzee, HovaCeod v. Cooper, supra. 

(h) Be Moses, Moses v. Vakiltinc, [1908] 2 Cli. 235 ; see title Conflict 
OP Laws, Vol. VI., pp. 197, 212. As to trusts of foreign iramovables, see 
ibid,, p. 204. 

ii) Wilkinson v. PunenH (1857), 23 Beav. 469; Wright v. Lamheri 
(1877), 6 Ch,D. 649; Be Chesterfield's (Earl) Trusts (1883), 24 Ch. D. 643 ; 
Bowlb V. Behh, Be Bowlls, WldBers v. Solicitor for the Treasury, [1900] 2 
Ch. 107, C. A. ; but see Be^'Biicaim, Bfandeih y, Cohnn, [1896] 2 (Jh. 199. 

(k) Turner v. Bewvori (14^4^, 2 Ph. 14 ; Beavan v. Beavan (1869), 
cited ia Be Chestvffiews (EnrVt, Tfusis, supra, at p. 649, note (1). 

(l) Yaks V. raf<itl860), 28 Beav. 637, per M.ft., at p. 639. 
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promptly realised and which are not immediately realised (mV If 1 

the property which either (1) is producing no income, or (2) is Express 

producing an abnormally large income, is not capable of immediate Trusts, 

realisation ^r conversion without loss and damage to the trust 
estate, equity requires that a value shall be set upon it (h), and that 
the tenant for life shall be given or allowed interest at a reasonable 
rate on such value (o), and that the residue either (1) of the capital 
sum ultimately produced by the property (p), or (2) of the income 

(m) Dimes v. Scott (1828), 4 Russ. 195 ; Be Carter 41 W. K. 140; 

Be Chai/tor, Ghaytor v. fl905] 1 Ch. 233. But wliorc the capital iw 
intact, benoficiarips in remainder cannot recover from the tenant for life, 

<‘ven though himself tlic trustee, in respect of the larger income received 
Dy him from the invosiiiuMit of the trust fund in an unauthorised manner 
{lie Hoyles, Bow v. Jagy (No. 2), [1912] 1 Ch. 67). As to the adjustment 
of income where the instrument of trust contains a discretionary power to 
postpone conversion but no diivction as to the income previous to 
(onversion, vsee Be Owen, Slater v. Owen, [1012] 1 ('h. 619; title 
Executoks am» Admis’istkatous, Vol. XIV., pi>. 282 d seq. As lo 
where conversion is expressly postponed, soo Green v. Hrilten (1803), 1 Do 
0. .1. & *Sm. 649, C. A. ; Be Lambert, Lambert v. Lambert (1892), 30 Sol. Jo. 

327- As to ii.djus(in(‘nt between benoticiaries for life and in remainder in 
ease of a coinpiiisory sale of the* |>mper(y,8ce Be Fullerton's IK/Zl, [1906] 2 
(!h. 138; title (’ompulsouy Bukciiase of Land and Compensation, 

Vol. VI., pp. 123, 124; and in case of a sale under the Settled Land Act, 

1882 (45 & 46 Viet. c. 38), see Be Sim 2 )son, Clarice v. Simpson, [1913] 1 Ch. 

(k) Turner v. AVjrporf (1846), 2 Ph. 14; Be Chesterfield's {Bari) Trusts 
(1883). 24 Ch. D. 043. Where a reversionary interest forming part 
of a lesiduary estate bequeathed in trust for a benoticiary f^r life 
and reniaindenncn falls into possessiou at a date subsequent to the 
lestator’s death, the sum must be tiscertained which, put out at interest 
at the tesTiitor’e death and accumulated at compound interest with 
yearly rests, w’ould produce the amount which has been actually 
realised ; and the sum so ascertained is attributable to capital, and 
the remainder of the amount to income {lie Chesterfield's (Earl) Trusts, 
supra; Be Hobson, Waller v. Appach (1885), 55 L J. (ou.) 422; Be 
Goodenough, Marla nd v. [1895] 2 Ch. 537; Be Morley, Morley 

v. Haig, [1895] 2 ('h. 738; Bowlls v. HeM, Be BowUs, Walters v. 

Solii'iUyr for the Treasury, [1900] 2 Ch. 107, C. A.). Where suma 
originally belonging to a testator’s residuary estate bequeathed in 
tru.st for a boneliciary for life and remaindermen, and not recovered 
until some time after the expiration of twelve mouths from the testator’s 
death, were paid away by mistake, and were afterwards restored to the 
estate, they were held to be divisible between the benen< iary for life and 
the remaindermen on the principle of ascertaining what was the value of 
the sums at the end of a year from the testator’s death and allowing out of 
them to the beneficiary for life interest on the amount of that value (Be 
Cleveland's (Duke) Estate, Hay v. Wolmer, [1895] 2 Ch. 542 ; and see 
Helves Newinglon (1885), 52 L. T. 512). 

(o) The rate of interest allowed has usually been 4 per cent. (Turner v. 
yewport (1846), 2 Ph. 14, 18; Jlfcyer v. Sipionsen (1862), 5 Do G. 

& Sra. 723, 727; Brown y, Gellatly (1897), 2 Ch. App. 751, 758 ; Be 
Chesterfield' B (Earl) Trusts, supra, at pp. 653, 654); 3^ per cent, was 
allowed in Be Poyser, London y, Poyser, [1910] 2 Ch. 444; and in some 
jjasea only 3 per cent, has been allowed (Be Jlemler, Frowde v. Bungler, 

1 1893] 1 Ch. 586; Be Cleveland's (Duke) Estate, Hay v. Wolmer, supra; 

Be Woods, Gabellini v. IVood^, [1904] 2 Ch- 4, 13; Be Ghaytor, Ohaytor 
'v*norn, supra, at p. 241 ; and see Be Goodenouah, Marhmd v. WilUams, 
upra; Be Davy, Hollingsworth v. Davy, [1908] 1 Ch. 61, C. A., per COZBNS- • 

Hardy, M.R., at pp. 64, 65). 

(p) See note (w), supra, 

H.L.-^XXVm. 
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which it actually yields ( 9 ), as the case may shall be treated as 
capital trust property and be dealt with accordingly (r). 

62. A beneficiary for life is generally entitled to casual profits 
accruing in respect of the trust property (#), including damages for 
tort or breach of contract recovered in legal proceedings (a). 

63. Where income, the trusts of which are not effectually 
declared, passes under a residuary gift, it must be capitalised if the 
capital from which it arises does not form part of the residue (5), 
but it is distributable as income if such capital forms part of the 
residue (c). 

64. Where an annuity for a term of years forms part of a 
r^idue bequeathed in trust and cannot be sold, the instalments of 
it tilUsale form part of the capital of the trust property and must 
be invested, the interest of the investments being payable to the 
tenant for life {d). On the other hand, as between the beneficiaries 
for life and in remainder of trust property which is subject to an 
annuity, the sums paid and to be paid to the annuitants are 
apportioTiable between capital and income (e). 

iq) Oihffon v. Bolt (1802), 7 Vcs. 89, 98 ; Tm/lor v. Clark (1841), 1 Hare, 
161 ; CaUecott v. Caldecott (1842), 1 Y. & C. C'h. Cas. 312, 737 ; Meyer v. 
SimonHen (1852), 5 l)o G. & Sm. 723 ; Brown v. GeWa/f?/ (1867), 2 Ch. App. 
751 ; Fnrley v. flyder (1873), 42 L. J. (cii.) 626; Porter v. Baddcley 
(1877), 5 Ch. J). 542; lie Eaton, Baines v. Eaton, [180^4] W. N. 95; Ee 
Lynch Blosse, Rickards v. Lynch Blosse, [18991 W. N. 27 (8) ; Wentworth 
V. Weiitworth, [1900] A. C, 163, P. C. ; Re Woods, Gahellini v. Woods, 
[1904] 2 Ch. 4; but sec He Pennington, Pennington y. Pennington 
83 L. .1. (cii.) 54, C. A. As to the method adopted where a business was 
carried on with probability of loss in some yeais, see Re Hengler, Frowde 
V. Hengler, [1893] 1 Ch. 586. 

(r) As to the adjustineiit of income and capital in case of deficient invest- 
ments, se-c title Settlements, Vol. XXV., pp. 621 et seq., and in case 
of unauthorised investment or employment of trust property, see ibid., 

pp. 611. 612. 

(s) BrigstocU v. Briystocke (1878), 8 Ch. D. 357, C. A.; Re JTwnhke's 
SetUed Estates, FUzroy \\ Uunloke, [1902] 1 Ch. 941 ; Re Dealtry, Davenport 
V. Dealt rtf, [19i;i| W. N. J38. It is otherwise where under the .Settled 
Jiiind Act, 1882 (45 k 46*A^ict. c. 38), s. 53, he is a trustee of such casual 
profits for the beneficiaries in remainder (Re Rodes, Sa/nders v. Hobson, 

^ 1 Ch. 815; and see Be Bladon, Dando v. Porter, [1912] 1 Oh. 45, 
As to bonuses and profits and new shares allotted in respect of 
shares or stock, see title Settlements, Vol. XXV., pp. 608 el seq. 

(tt) Fohle V. Cass (1828), 2 Sim. 343; Bo Lojcou's Settlement, Lacon v. 
Lacm, [1911] 2 Ch. 17, C. A. But the terms of the trust may be such as 
to exclude his right {Be Pyle, Birnsiingl v. Birnstingl, [1912] 1 Ch. 770). 

(h) 0*]^eill V. Lucas (1838). 2 Keen, 313; Be Pope, Sharp v. Marshall, 
flOOlH Ch. 64 (whore unlawful accumulations were directed) ; Be White- 
head, Peacock V. Lucas, [1894] 1 Ch. 678 (vested legacies not immediately 
payable). * 

(e) Cranky v. Dixon (1857), ^3 Beav. 512; Be Whitehead, Peacock v. 
Lucas, supra ; AUhusen v. Whittell (1867), L. R. 4 Eq, 295 (funds set 
apart to provide annuities or contingopt legacies). 

(4) Crawky V, Crawley (1835), 7 Sim. 427 ; and see Be Whiteheadf 
Peacock v. Lucas, [1894] 1 Ch. 678. 

(e) Re Dawson, Arathoon t. Dawson, [1906] 2 Ch. 211 ; Be Perkin, 
Brown v. Perkins, [1907] SftJh. 696 ; Be Poyser, Landon v. Poyser, [1910] 
2 Ch. 444. lu each of these oases the actual apportionment was some- 
what different, but in all of them the principle of throwing the whole burden 
of the annuities upoS capitiU (which was adopted iis Be Baeon, Gtissell r. 
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66. Where a testator's residuary estate 4)equdathed in trust tor 
a beneficiary for life and remaindermen yields an income of a BiprSM 
less average rate than 4 per cent, on the capital, the difference 
between the« interest at 4 per cent payable on pecuniary legacies iixterestoa 
l}equeath 0 d by the will (/) and the interest actually produced by leRadw. 
the amounts of the estate representing those legacies must be 
deducted from the capital of the estate as from the testator’s death 
instead of being paid as against the tenant for life out of the 
income of the rest of the estate (g). 

66. Unleas otherwise directed by the instrument creating the Kxpeniestnd 
trust, the corpus of a trust estate is to be resorted to (1) for all costs, 
charges and expenses of and incidental to the administration and 
protection thereof (h)f including the costs of obtaining legal advice (f) 
and, except where the proceedings relate exclusively to incom*e (^), 
of legal proceedings (Z), and the costs of and incidental to the 
appointment of new trustees (w), and of making or changing 
investments («)i and (2) for satisfying the capital of all 
charges and incumbrances on the property (a), including calls on 


LeatUes (1893), 3 R. 459, and lie Henry, Gordon v. (Jordon^ [I907J 1 Ch. 30) 
was disapproved of and was not followed; boo title Rentcharqi^s and 
Annuities, Vol. XXIV., pp. 605, 606. 

(/) See title Executors and ADMiNrsTBATORS, Vol. XIV., p. 276. 

((/) Mnsffy y. Ga\an (1889), 23 L. R. Ir. 618; mo Allhusen v. WhitteU 
(1807), L. R. 4Eq. 295. 

(/t) Brougham {Lord) v. Pouleti {Lord William) (1865), 19 Bcav. 119, 
136; Sanders v. Miller (1858), 25 Beav. 164; Re l)e la Warr's \lSarl) 
KHaies (1881), 16 Ch. D. 587 ; Bioit v. Milne (1884), 26 Ch. 1). 710, C. A. ; 
Jie Weall, Andrews v. Weall (1889), 37 W. R. 779, 781. Ab to expenBCB of 
the Public Trustee, see p. 219, post. 

(i) Poole V. Pass (1839), 1 Beav. 600, 604, 605. 

{k) Re {a Lunatic not so found by Inquisition) (1860), 8 W. R. 333 ; 

Re Varner's Trusts (1866), L. R. 3 Eq. 432; Re Whiilo7i'8 Trusts (1869), 
h. R. 8 Eq. 352 ; lie Smith's Trusts (1870), L. R. 9 I q. 374 ; Re Rvnns' 

Trusts (1872), 7 Ch. App, 609 ; Re T (1880), 15 Cii. D. 78, 79. 'Pho 

coats of a petition for payment of income presented in an administration 
action have boon held payable in some cases out of corpus {Scrivener v. 
Smith (18C9), 1j. R. 8 Eq. 310 ; Longuet v. Hockby (1870), 22 L. T. 198) ; 
and in one case out of inconie {Eadv v. Watson (1864), 12 W. R. 082). 

{1) Be Elmore's Will (1860), 9 W. R. 66, 67 ; Be Turnley (1866), I 
(^h. App. 162 ; Re Whitton's Trusts, supra ; Re Berkeley's {Earl) Will, Re 
(iUtveetier and Berkeley Canal Act, 1870 (1874), 10 Cb. App. 56 ; Re Leslie's 
Settlement Trusts (1876), 2 Ch. D. 185, 190 ; Stott v. Milne, supra ; More v. 
More (1889), 37 W, R. 414; Jlamilton v. Tighe, fl898J 1 I. R. 123. 

(m) See p. 68, post. 

(n) But the costs may in an exceptional case be charged on income 
{Equitable Reversionary Interest Society v. Fuller (1861), 1 John. & II. 379, 
383). 

(a) Bvirrell v. Egremont {Earl) (1844), 7 Beav. ,205 ; Faulkner v. Daniel 
(1843), 3 Hare, 199, 217 ; PiU t. Pitt (18»6), 22 Beav. 294 ; Allhusen v. 
WhitteU, supra; Tewart v. Lawson (1874), L. R. IS Eq. 490; Norton 
V. Johnstone (1886), 30 Ch. D. 649. Where a mortgage is repayable 
by instalments, a beneficiary for life who pays the instalments is entitled 
be recouped in respect of them out of the corpus of the estate {Be 
Nepean's Settled Estate, [1900] 1 L R. 298)^ Where a charge is in the 
fom of an annuity, it must be valued, and is payable as to so much ae 
repTesent* interest at 4 per cent, out of income, and as to the reaidue out of 
capital {Btdwer v. Asmy (1844), 1 Ph. 422, C. A. ; Ley v. Ley (1868), 
E. R. 6 Eq. 174 ; Be Muffett, Jones v. Mason (1888)^39 Ch. I). 634 ; Re 
aarrison, T&w^on v. damson (1889). 43 Ch. D. 65 : Re Bacon. (Jrmell v. 



Be 


Trusts and Trustees. 


Sect. 2. 

Express 

Trusts. 


Outgoings in 
respect of 
real and 
leaHchoId 
property, 


shares (^^). On the other hand, the income is to be resorted to for 
all incidental current expenses and outgoings (c), including the 
payment of premiums on a policy of assurance forming part of the 
trust estate (d) and losses in a trade or business properly carried 
on under the trust (e), and the expenses of proceedings relating 
exclusively to income (/). 

67. Where real or leasehold property is held in trust for a 
beneficiary for life and remaindermen, the income is to be resorted 
to for all yearly oiitgoings in respect of the property (g), including 
rates and taxes (/t), and the interest on charges and incumbrances 
on the property (?), and, in the case of leasehold property, the rent 
and the expense of performing and observing all continuing 
(Obligations, covenants, and conditions on the part of the lessee with 
resp^t to repairs and insurance and otherwise (/c). The beneficiary 
for life is not, however, required to bear the expense of repairs 
or insurance which is not thrown upon income by the instrument 


Leathea (1893), 68 L. T. 622) ; except where it is expressly charged on the 
income (Miller v. fluddlestone (1861), 3 Mac. & G. 513 ; Playfair v. Cooper, 
Prince v. Cooper (1863), 17 Bcav. 187, 193); see also p. 34, ante, 

(h) Todd V. Moorhouse (1874), L. 11. 19 Eq. 09. 

(c) Shore v. Shore (1859), 4 Drew. 601. 

(d) Re Waugh'' s Trusts (1877), 25 W. R. 555 ; but see Re Motley, Morley 

V. TLaig, [1896] 2 Ch. 738: Re Sherry, Sherry v. Sherry, [1913] 2 Ch. 
60S. t 

(c) Upton V. I?rowm(1884), 26 Ch. D. 588; except where it has been the 
practice of the particular trade or business to charge losses against capital 
(Oow*v, Forster (1884), 26 (Jh. D. 672). As to where a trade or business 
ought to be disposed of and is carried on temporarily until it can be sold 
advantageously, see Re Jlengler, Frowde v. Hengkr, [1893] 1 Ch. 586. 

if) See note (k), p. 35, ante. 

(g) Fountaine v. Pellet (1791), 1 Ves. 337, 342; Shore v. Shore, supra; 
Re Coplanits SeUlement, Johns v. Cardan, [1900] 1 Ch. 326. Compensa- 
tion to nu outgoing tenant under a covenant in his lease has been held to 
be a current expense (Mansel v, Norton (1883), 22 Ch. D. 769, C. A.) ; but 
as to such compensation in the case of an agricultural tenant, see title 
Agrioulture, Vol. I., p. 267; see also title Settlements, Vol. XXV., 
p. 615. 

(h) Fountaine v. Pdlei, supra, 

(i) Revel v. Watkinson (1748), 1 Ves. Sen. 93; Whitbread v. Smith 
(1854), 3 De G. M. & G. 727, 741, C. A. ; Marshall v. Crowiher (1874), 2 
Ch. 1). 199; Be Harrison, Townson v. Harrison (1889), 43 Ch. D. 65; 
Holly wood V. HonytPood, [1902] 1 Ch. 347. 

(k) Crowe V, Crisford (1853), 17 Boav. 507; Re Fowler, Fowler v. 
Odell (1881), 16 Ch. D. 723 ; Re Redding, Thompson v. Redding, [1897] 
1 Ch. 876 ; Kinqham v. Kingham, [1897] 1 I. It. 170 ; Re Tomlinson, 
Tomlinson v, Andrew, [1898] 1 Ch. 232; Re Betty, Betty v. A.-Q,, 
[1899] 1 Ch. 821 ; Re Ojers, Cooper v. Gjers, [1899] 2 Ch. 64; Re 
WaUivn and Rogue's Contract, [1904] 1 I. R. 240. But the estate of 
ft legal tenant for lifo is.not liable to the remainderman for permissive 
waste, whether in the oasea of freeholds (Re Cartwright, Avis v. 
Rewmnn (1889), 41 Ch. D. 632) or of lea.soho]ds (Be Parry and Hopkin, 
ROOOJ 1 Ch. 160; Rh Owen] Slater v. Owen, [1912] 1 Ch* 519); see titie 
bBTTLT'MKNTS, Vol. XXV., pp. 606, 607. The cost of complying with a 
wmitary notice under the Public Health (London) Act, 1891 (64 & 65 
Viet. c. 76), and with a dq^erous structures notice under the London 
Building Act, 1894 (57 & 58 vict. o. ccxiii.), is payable out of inoomeas 
against a beneficiary lor life of leasehold trust properly, whether the pro- 

a is sublet at a rack rent or at an improved ground rent {Re Copland's 
mnt, Johns vtsCarden, supra). As to apportiouinc between corpus 
and income the fine and expenses incidental to tl^ ^renewal ox a 
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creating the trust or required b}' covenantspafifecting the property (I), 
or, though himself the sole trustee, to expend income in restoring 
to a state of repair conformable to the subsisting covenants leasehold 
property which was out of that state of repair when the instrument 
creating the trust came into operation (m). 

(iy.) Trusts for Married Women, 

68. In cases where, owing to the Married Women’s Property Trusts for 
Act, 1882 («), not applying thereto, the legal ownership of any 
property of a married woman is, or but for the interposition of 
trustees would be, in her husband (o), if a condition is attached to 
the property that it shall be for her sole and separate use indepen- 
dently of her husband (p), equity requires effect to be given jio 
the condition (q) and, if the property is not vested in trustors for 
her, deems the husband himself to be a trustee for that pur- 
pose (r). The principle is the same whether the property is realty 
or personalty (»). If she is not restrained from anticipation, she 
can dispose of the property to the same extent and in the same 
manner as if she were not under coverture (a). If, however, the 
disposition under which she took the property has imposed a 


renewable leasehold, see note 148, post; as to apportioning the 

linos, lees and expenses of tlie admission of new trustees to copyholds, see 
title Settlements, Vol. XXV., p. 617 ; as to the repair of freehold and 
copyhold property, see pp. 140, 147, post. 

{1) Crowe Y.Criftford (1663), 17 Beav. 607; Be Beily, Betty v. il.-G'., 
[1899] 1 Ch. 821, per Noutii, J., at p. 829. , 

(m) Harris v. Poyncr (1852), 1 Drew, 174; Be Co%irtieT, Coles v. Courtier^ 
Courtier v. Coles (1886), 34 Ch. D. 136, C. A. ; and see pp. 140, 147, post. 

(w) 45 & 46 Viet. c. 76 ; see title Husband and Wife, Vol. XVI., 
pp. 348 et sea. 

(o) See title Husband and Wife, Vol. XVI., pp. 322 et seq. 

Ip) Ibid., pp. 341 et seq. 

(q) BoUfe v. Budder (1726), Bunb. 187 ; Taylor \ Meads (1866), 4 
De G. J. & Sm. 697, 603 et seq. 

(r) BoUfe v. Budder, supra; Bonnet v. Davis (1726), 2 P. Wms. 316; 
and see title Hu.sband and Wife, Vol. XVJ., pp. 341 et seq. A man 
can constitute himself a trustee of property for Lis wife and make an 
effectual gift thereof to her by any instrument of language which amounts 
in equity to a declaration of trust in her favour {Grant v, Gra7U (1866), 34 
Beav. 623). An assignment of leaseholds by a man to his wife as her 
separate estate has been held to bo a declaration of trust thereof by him 
in her favour for her separate use {BaddeUy v. Baddeley (1878), 9 Ch. D. 

113 ; Fox V. Hawks, Hawks v. Fox (1879), 13 Ch, I). 822). Where a wife 
purports to dispose of property to which she is not entitled for her separate 
use, the husband can in equity ratify the disposition by 'disclaiming all 
interest in the property (Byoroft v. Christy (1840), 3 Beav, 238). Where 
a man acquires possession of property belonging in equity to his wife, he is 

resumed, in the absence of evidence of a gift thereof py her to him, to 
old it in trust for her {AUxander v. BflmM11[1888), 21 L. R, Ir. 611 ; 
Mercief v. Mereier, [1903] 2 Ch. 98, C. A.; Wassejl v. Leggatt, [1896] 1 
Ch. 664). 

(«) Taylor v. Meads, supra. 

• (a) Peacock v. Monk (1761), 2 Ves. Sen. 190 ; Evhne v. Tenant (1778), 

1 Bro. C. C. 16; Parkes v. White (1805), 11 Ves. 209; Acloti v. WhiU , 
(l«23), 1 Sim. & St. 429 ; Adams v. Gamble (1861), 12 1. Ch. R. 102, C. A. ; 
Tayhr v. Meads, supra ; Pride v. Buhh (1871), 7 Ch. App. 64 ; Bishop v. • 
WaU (1876), 3 Ch. D. 194; Cooper v. Macdonald (1877), 7 Ch. D. 288, 

A. ; and see title Husband and Wife, Vol. XVL,jpp. 377, 378. As to 
gifts by a wifo to her husband of income or capital, see title Husband and 
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restraint on her anticipation thereof (6), she is incapable of antici- 
pating or in any way alienating while under coverture either the 
capital or the income of the property, whether trustees are inter- 
posed for the purpose of maintaining the restraint or not (c). 

69. Trusts of property for the protection of female beneficiaries 
in case of their marriage are not allowed to interfere with their 
absolute enjoyment of the property longer than is necessary for 
that protection (d). 

70. A husband may appoint trustees of a policy of assurance 
effected on his life, and declare trusts thereof in favour of his wife 
and children (e), 

* (v.) Truata for Creditora. 

71. If a debtor conveys property in trust for the benefit of 
his creditors who are not parties to the conveyance, and to whom 
the fact of its execution is not communicated, the conveyance 
merely operates as a power to the trustee to apply the property 
in satisfying their claims ; and inasmuch as the debtor himself is in 
fact the only cestui que trust (f), it is revocable by him before the 
property is so applied, and cannot be enforced by the creditora (//). 


Wife, Vol. XVI. pp. 397, 398. As to leases of her property, see title 
Landlokd and Tenant, Vol. XVIII., pp. 353, 354. • 

(b) I'uUeit v. Armstrong^ Scarborough v. Borman (1840), 4 My. & Cr. 
377, 378, 390; Brown v, Bamford (1846), 1 Ph. 620; Field v. Evans 
(1846), M5 Sira. 376 ; Baker v. Bradley (1855), 7 Do G. M. & 0. 597, C. A. 
A direction to settle property in trust for a woman free from the liabilities 
of any other person, and witli power of disposition by will after her decease, 
involves a restraint on anticipation during coverture {Kmgham v. Kingham, 
[1897] 1 I. K. 17(0. 

(c) Baggett V. Meux (1846), 1 Ph. 627, C. A. But a married woman may 
in some cases deprive lierscH of her interest in property by being parly to 
a fraud {Sharpe v. Foy (1868), 4 Ch. App. 35 ; Ee Lush's Trusts (1869), 4 
Oh. App. 691), or to a breach of trust (Bc.e note {g)y p. 199, post) ; see also 
title Husband and Wife, Vol. XVI., pp. 369 et seq. 

{d) Be Jordan's Trusts, [I903J II. R. 119, where female legatees under a 
will who weie unmarriei. and had attained the ages of seventy-five and 
seventy respectively were held entitled to payment, without any settle- 
ment, of sums bequeathed upon trust for them for their sole and separate 
use, but not to be payable until a settlement thereof approved by the 
trustees should have been made. 

(e) Married Women's Property Act, 1882 (45 & 46 Viet. c. 76), s. 11 ; 
•ee title Husband and Wife, Vol. XVI., pp. 401, 402. 

if) Bill V. CureUm (1836), 2 My. dt K. 603, Pefys, M.R., at p. 611. 

(fl) Wn^wyn v, Coutts (1815), 3 Mer. 707 ; Uarrard v. Lauderdale {Lard) 
(1830)^"^ Sim. 1 ; Acton v. Wooagate (1833), 2 My. & K. 492 ; La Touche v. 
Luoan (Sort) (1840), 7 Cl. & Pin. 772, H. L. ; Gibbs v. Qlamis (1841), 11 
Sim. 68l; Bateman r, J^argeHson (1848), 6 Hare, 496; 'Machirman v. 
iStfWort (1850), 1 Sim. (N« $.) ^3; Smith v. Burst (1852), 10 Hare,. 30; 

W d^nnot V. Bip^san (1854), 5 H. L. Cas. 121, per Lord Cranworth, L.C., 

. 138, 134 ; Henriqms t. Bmsusan, Banic of England's Claim (1872), 

. R, 360; 3ohns v, James (1878), 8 Ch. D. 744, C. A. ; Be Sanders'^ 
troHs (1878), 47 L. J. (oa.) W ; Benderson v. BolEschild d Sons (1887), 
MU J. ,(0H.) ilh 0. A, ; JBe Mh^, Bx park Wrefard, [1892] 1 Q. B. 872 ; 
iR, T. (l^] 2 K. B. 89, C. C. R. The debtor in executing subb 

Sk o6uve$Wiee is in^y direeliiig tiie mode in which his own proiM^rty 
•hall he ijiplied for his own heiuifit {Garrard v. Lauderdale (LortO, supra, 
f$r dHADi^riiL, V.-&,at p. 1^ end the oonveyancp has the same effect 
M if the debtor hm delivered mof&ey to an agent to pay his creditors, in 
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A trust in favour af creditors is not, hoVever, revocable if the 
creditors are parties to or assent to the conveyance (^), or if the fact 
of its execution is communicated to them(i). The trust is also Iwifit 
irrevocable ^nd enforceable by the creditors if it is not to take 
effect until after the death of the debtor (k), or if it is followed by a 
further trust in favour of other beneficiaries (i). 

72 * The question whether, if the property is more than Destination 
sufficient for payment of the creditors, the surplus belongs to them ««rpluB. 
or, under a resulting trust, to the debtor (wi), d€iJ)endB on the inten- 
tion of the parties as indicated by the language of the deed (n). 


which case he might recall the money before the agent had made any pig- 
ment or communication to them {Acton v. Woodgate (1833), 2 My. & E, 
492, per Leach, M.R., at p. 495 ; Sj/nnot v, Simpson (1854), 5 H. IT. Cas. 
121, 133 ; and compare Uughes v. Stubbs (1842), 1 Haro, 476 ; Lawrence 
V. Campbell (1859), 7 W. R. 170). The question whether the trusts of the 
conveyance can be revoked, altered, or modified depends upon the ciroum- 
stances of each particular case {Smith v. Hurst (1852), 10 Hare, 30, per 
Turner, V.-C., at p. 47). A conveyance upon trust to makegood breaches 
of trust committed by the disposer in respect of certain trust estates was 
hold to be irrevocable, being a trust for particular persons, not for general 
creditors {New, Prance and Oarrard^s Trustee v. Hunting, [1897] 2 Q. B. 19, 
0. A.) As to when a conveyance ostensibly in trust for the benefit of creditor! 
will be set aside as fraudulent, see title Fraudulent and Voidable Con- 
VETANCES, Vol. XV., p. 80. As to the effect of lapse of time on a trust 
for creditor, see tAle Limitation op Actions, Vol. XIX., pp. 167 et seq. 
As to assignments for benefit of creditors generally, see title Bankruptcy 
AND Insolvency, Vol. II., pp. 327 et seq.; Bankniptcy and De^ds of 
Arrangement Act, 1918 (3 & 4 Greo. 5, o. 34), ss. 28 el seq, 

{h) Fieldv, I)onoughmore{Lord){\%i\),l Dr. & War. 227; Macicmnonv, 
(1850), 1 Sun. (n. 8.) 76; Nicholson v. Tutm (1855), 2 K. & J. 18 ; 
Siggers v. Evans (1865), 5 E. & B. 367; MonUfiore v. Broivne (1868), 7 
ILL. Cas. 241 ; Wild v. Banning (1866), L. R. 2 Eq. 577, It is not neces- 
sary that they should actually execute the deed if they otherwise express 
their assent to it ( Field v. Donoughmore {Lord), supra, per Suoden, L.U., at 
p. 228; Oouldv, Robertson (1851), 4 De G. &Sm. 609 ; He Baber^s Trusts 
(1870), L. R. 10 Eq. 654). But a creditor will take no benefit under the 
deed if he deviates from or disturbs the arrangement made by it {Field 
V. Donoughmore {Lord), supra, per Sugdbn, L.C., at p. 229), nor if he is 
guilty of undue delay in talcing advantage of it {^id, ; Oould v. Robertson, 
supra ; but see Nicholson v, Tulin, supra). 

(t) Acton V. Woodgate, supra, per Leach, M.R., at p. 496 ; Browne 
V. Cavendish, Cavendish v. Browne (1844), 1 Jo. & Lat. 006, per 
SuGDEN, L.C., at pp. 635, 636; Harla/nd v. Binks (1850), 15 Q. B. 713; 
Synnot v. Simpson, supra, per Lord Cranworth, L.C., at pp. 138, 139 ; 
Henderson v. Rothschild (1886), 33 Ch. D. 469, per Bacon, V.-C., at p. 409. 
The communication ma y have induced the crMitors to refrain from steps 
which they would have otherwise taken to enforce their claims {Acton v. 
Woodgate, supra, at p. 495). Where, however, a person on goiM abroad 
conveyed property upon trust for its general management, including pay- 
ment of his debts thereout, the communjeatiod to his creditors of tne 
existence of the deed was hold not to constitute them beneficiaries under 
it {ComihwaiU v. Frith (1851), 4 De G. & Sm. 652). 

{k) Synnot v. Simpson, supra, per Lord Cranwortit, L.C., at p. 139 ; 
Me Fitsmrald's Settlement, Fitzgerald v. White (1887), 37 Ch. D. 18, C. A. 

(l) Godfrey v. Pooh (1888), 13 App. Cas. 497, P. C. ; PrieslUy v. BlUs, 

[1897] lCh. 4r89. • 

(m) flee p. 60 , post 

(n) Green v. Wynn (1809), 4 Ch. App. 204, per Lord Hatherijey, L.O., 
at p, 207 ; Smith v. Cooke, Storey v. Cooke, [1891] A. 0. 297, per Lord 
Halsbust, L.C., at p.«299, and per Lord HERSCHEtLrat pp. 300 et teq. 
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73. A trust for sale of real property for the benefit of creditors 
converts it into personalty for all purposes (o). 

Sub-Beot. 8, —Estate of Benefic^iarm. 

(i.) Nature of Estate. 

74. The declaration or creation of an executed trust (p) and 
the equitable estate or interest created thereby are construed and 
take effect according to the same rules of interpretation as a legal 
assurance or limitation and the legal estate or interest created 
thereby (5), unless the language shows a clear intention on the part 
of the disposer that it should be construed differently (r). A trust 
ig, however, construed so as to carry out the expressed or implied 
intep/ion of the disposer (s), and therefore, under a trust of real 
property, a limitation of an equitable estate in fee or otherwise 
may he created by words which in law would be insufficient to create 
the intended estate (t). 

In particular, the common law doctrine as to contingent remain- 
ders founded on feudal rules that if at the determination of a prior 
freehold estate there is no person who answers the description of a 
remainderman next entitled to take the contingent remainder 
fails (fl), was never held to apply to equitable or trust estates ; and 
it has always been held that, if at the determination of a prior 
equitable or trust estate of freehold there is no ;^)erson capable of 
taking, a person afterwards coming into existence within the limits 


( 0 ) ^Griflilh v. Ricketts^ Griffith v. Lvndl (1849), 7 Haro, 299. 

(p) Soo p. 7, (mtc. 

(q) SUndey V. Leonard (1754), 1 Eden, 87, fcr Henley, Lord Keeper, 

at pp. 94, 95 ; Wright v. Pearson (1758), 1 Eclcn, 119, per Henley, Lord 
Keeper, at p. 125; PayZor (1769), 1 Edon, 361, 366; Jones v. 

Morgan (1783), J Bro. 0. C. 206; Jervoise v. N wihumherlnnd {Duke) 
(1820), 1 Jac. & W. 659; Holliday v. Ovciion (1852), 15 Beav. 480; 
Lucas V, Jinmdrelh (Ko. 2) (I860), 28 Beav. 274 ; Mnjler v. Meyler 
(1883), 11 L. K. Jr. 622; Re Whiston's Settlement y Lovail v. Wdliamsony 
11894J 1 Ch. 061; Re lienneWs Estate, [1898J 1 I. R. 186; and see titles 
Deeds and Otiieu Instruments, VoI. X., pp. 373 el seq. ; Equity, 
Vol. XIII. , pp. 68, 69, *90, 93 et seq.; Real Property and Chattels 
Real, Vol. XXIV., pp. 283, 284. Courts of equity have given to cestuis 
que trust the same right witli respect to alienation as if their estate was 
a use executed {Hopkins, alios Hare v. Hopkins (1739), 1 Atk. 581, per 
Lord Hardwicke, L.C., at p. 691). 

(r) Greaves v. Simpson (1864), 10 Jur. (N. s.) 609 ; and see title Equity, 

Vol. XIll., p. 96, note (c) ; and, as to conversion of land into money and 
money into land, see ibid., pp. 104 et seq. ; and pp. 52, 128, post. An 
interest in the proceeds of land held in trust for sale is an interest in 
laud as against a mortgagee {Kirkland v. Peattfleld, [1903] 1 K. B. 756; 
Re Ilaaeldean's Trusts, [1908] 1 Ch. 34, C. A. ; Re Fox, Brooks v. Marston, 
[1913] 2 Oh. 76). ♦ 

(s) Burgess v, Wheaky A.-Q.^v. Wkeale (1769), 1 Eden, 177, per Clarke, 
M.R., at p. 196; Standing v. Bowring (1885), 31 Ch. D. 282, C. A., per 
Lindley, L. J., at p. 289, 

(B Re Bmn^ett's Estate, sU^c, at p. 194 ; Re Tringham's Trusts, Trvnghcm 
T, Greenhitl, [1904] 2 Ch. 487 ; Re Irwin, Irwin v. Parkes, [1904] 2 Ch. 762, 
per Buckley, J., at p. 764 ;9Be Oliver's Settlement, Evered v. Leigh, [1905] 
1 Ch. 191 : Be Thurshy^s Settlement, Grant v. Littledale, [1910] 2 Ch. Isi, 
C. A., per Farwkll, L. J., at pp, 188, 189. 

(a) See title Rea! Property and Chattels Beal, Vol. XXIV., pp. 222 
et seq. 
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of the rule as to remoteness (6) and answeiting to the terms of the 
settlement can take the equitable estate (c). 

75. Trust estates do not depend upon the legal estate for 
existence (d)! 

76. The equitable estate or interest of a beneficiary under a 
trust is construed in the same way and devolves in the same manner 
as a legal estate or interest (^). 

(ii.) Betdings with Estate, 


8m. 1 
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77. A beneficiary under a trust possesses the same power of Power of 
alienation or disposition with respect to his equitable estate or alienation, 
interest thereunder as a legal owner has over his legal estate (pr 
interest in property (/), and he can exercise it by similar itfstru- 
ments and with similar formalities (g). 


78. Notice to the trustee of a disposition of an equitable estate Notice to the 
or intei’est is not essential to the validity of the disposition (h). trustee. 

In the case of real property and chattels real the absence of such in caae of real 
notice does not postpone the disposition to a subsequent disposition property, 
of the equitable estate or interest of which notice is given to the 


{h) See title Perpetuities, Vol. XXII., pp. 295, 300 etseq. 

(c) Be Finch, Abhiss v. Burney (1881), 17 Ch. D. 211, C. A., per 
,Tessel, M.R., at 229, 

(d) A,'Q. V. Downing (Lady) (1767), AVilm. 1, per Wilmot, C..T., at 
p. 22. A court of equity considers dovises of trusts m distinct substantivo 
devises, standing on their own basis, independent of the legal estate or of 
one another ; and the legal estate is nothing but the shadow which always 
follows the trust estate in the eye of a court of equity {ibid,). 

(e) Statute of Frauds (29 Oar. 2, c. 3), s. 10 ; NorfoWs {Duke) Case 
(1682), 3 Cas. in Ch. 1, 7, II. L. ; Bale v. Coleman (1711), 1 P. Wins, 
142 ; Banks v. Sutton (1733), 2 P. Wms. 700, per Jekyll, M.R., at p. 713 ; 
Cowper V. Cowper {Earl) (1734), 2 P. Wms. 720, 736 ; Burgess v. Wheate, 
A .’ d . V. Wheats (1769), 1 Eden, 177, per Clarke, .U.S,, at p. 195; 
and see p. 24, ante; and titles Descent and DisTRiiumoN, Vol. XI., 
pp. 4 et seq., 7, 14; Equity, Vol. XIII., pp. 68, 93 et seq.; Reai. 
Property and Chattels Real, Vol. XXIV., pp. 283, 284. As to 
extending or taking in execution, or obtainirfg a charging order on* 
equitable interests in property or funds, see title Execution, Vol. XIV., 
pp. 49, 67, 68, 102, 103. 

(/) Hopkins v. Hopkins (1739), West temp. Hard. 606, per Lord Hard- 
wicKE, L.C., at p. 621 ; Brydges v. Brydges, Philips v. Brydges (1796), 

3 Ves. 120, per Arden, M.R., at p. 127 ; and see titles Equity, Vol. XIIL, 
pp. 93 c£ seq. ; Personal Property, Vol. XXII., pp. 404 ei seq., 413 et seq. ; 
Real Property and Chattels Real, Vol. XXIV., pp. 286 et seq, 

{g) Wagstaff v. Wagstaff (1724), 2 P. Wms. 258 ; Adlmgton v. Camm 
(1744), 3 Atk. 141, per Lord Haedwicke, L.C., at p. 151 ; Jones v, Clough 
(1761), 2 Ves. Sen. 366, per Strange, M.R., at p. 366; Donaldson v. 
Donaldson (1864), Kay, 711, per Wood, V.-C., at p. 720; and see 
title Deeds and Other Instruments, V61. X., pp. 373 et seq. A person 
beneficially interested in trust property can only alienate Lis interest 
therein by an instrument in writing inter vivos sign^ by him or by his will 
Statute of Frauds (29 Car. 2, c. 3), s. 9). The refusal by a beneficiary 
for life to receive the income of the tiust property during a certain period 
does not preclude him from retracting his refusal and claiming to receive 
it afterwards {Be Young, Fraser v. Young, [1913] 1 Ch. 272). , 

{h) Donaldson v. Donaldson, sv/pra, at p. 710; Be Lowes* SetUement 
(1861), 30 Beav. 95, 97 ; Be Way*s Trusts (1864), 2 De G. J. & Sm. 366, 
0. A. As to uotioe U> trustees generally, see titles*CH08E8 in Action, 
Vol IV., pp. 379 el seg.: Mortgage, VoI. XXL, pp. 339 et eeq. 
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SioT* 2. trustee {%), An equitaWle purchaser for value, however, who 
Bipress acquired his title without notice of a prior equitable title, may 
Trusts, obtain priority by getting in the legal estate, even though when he 
gets it in he has notice of the prior equitable title O'*), unless he 
gets in the legal estate from a trustee who commits a breach 
of trust in conveying it to him {k). Such a purchaser has similar 
precedence if, without having actually acquired the legal estate, he 
has the better title or right to call for it (Z). 

In the case 79. On the other hand, in the case of personal property, a 
of pereonai disposition of an equitable estate or interest of which notice is not 
y* given to the trustee is postponed to a subsequent disposition thereof 
for valuable consideration, whether by way of assignment or charge, 
of wl^ich prior notice is given to the trustee (m), unless the person 
entitled under the later disposition had when he acquired his title 
notice of the prior disposition (n). In case of the bankruptcy of the 
disposing beneficiary, the relative priority of the title of his trustee in 
bankruptcy and of a person claiming under a disposition from him for 
valuable consideration depends in like manner on whether notice to 
the trustee is first given of the bankruptcy or of the disposition (o). 
Moreover, the person claiming under a disposition of an equitable 


(<) Jonett V. Jones (1838), 8 Sim. 633 ; WiUfihire v. Rnhhits (1844), 14 
Sim. 76; Wilmot v. Pike ^845), 6 Hare, 14; Lee v! TJowlett (1856), 2 

K. A; J. 531, 535, 636 ; Taylor v. London and County Banking Oo,t London 
and Oqfinty Banking Oo.v. Nixon, [1901] 2 Ch. 231, C. A., per Stirling, L.J., 
at pp. 264, 255. As to equitable interests ranking according to priority of 
time, see title Equity, Vol. XlII., pp. 79 et seq, 

(j) Barnes v. [1894] 1 Th. 25, 36, 37, C. A. (where the legal estate 

was got in pendente lite) ; Taylor v. London and County Banking Co., 
London and County Banking Go. v. Nixon, sujna, at p. 256 ; see titles 
liQUiTT, Vol. XIII., pp. 81 et seq. ; Mortgage, Vol. XXL, pp. 327 et seq. 

{k) (SttM-ndcr«v,D«/^ftp(1692),2 Vern. 271 ; see titles Equity, Vol. XIIL, 
p. 83 ; Mortgage, Vol. XXL, p. 328. 

(l) Wilkes V. Bodingimi (1707), 2 Vern. 699, 600; as when the owner of 
the iQgal estate has joined in the disposition to him or declared himself a 
trustee for him {Taylor v. London and County Banking Co., London and 
County Banking Go.\, Ntxon, supra, at pp. 262, 263). 

(m) DearU v. Hall, Loveridge v. Cooper (1828), 3 Russ. 30, 38; 
Foster v. Gookerell (1835), 3 Cl. & Fin. 466, H. L. ; Meux v. Bell (1841), 
1 Hare, 73, per Wigram, V.-C,, at pp. 83 et seq . , Stocks v. Dobson (1863), 
4DeG. M.&G. 11, G. A., per Turner, L.J.,at p. 17 ; Lee v. Howletty supra ; 
Browne v. Savage (1869), 4 Drew. 635, per Kindersley, V.-C., at p. 639 ; 
Be Freshfield's Trust (1879), 11 Ch. D. 198 ; Arden v. Arden (1886), 29 
Cb. D. 702 ; Mutual Life Assurance Society v. Langley ( 1 886), 32 Ch. D . 460, 
C. A. r, Ward v. Dwneomhe, [1893] A. C. 369, per Lord Hebschell, 

L. C*, at pp, 376 et seq. ; Be Dallas, [1904] 2 Ch. 385, C. A. ; see title 
Chosbs IN Action, vol. IV., pp. 379 et seq. A person claiming under a 
subsequ^t voluntary diia^sitiqp does not obtain priority by being the 
Arat to give notice to th4 trustees {Justice v. TFynne (1860), 12 I. Ch. R. 

C. A„ psr Brady, L.C., at pp. 304, 306). As to the duty of a 
taWteeto give information jrespecting dispositions of equitable interests 
qi to trust BToperty of whimi hO has notice, see pp. 127, 128, post. As tS 
lehOak the oispositioii is made or the property is taken under it in 
Uuoth^ country, sec title CoUflict of Laws, Vol. VL, pp. 217, 218. . 

• (W) ITiiMon V. BomhotU>m 2 Keen, 36, per Lord Lanqdale, 

M. R.,act;]^60; Wafhurton v. Ffll, Stent v. (1864), Kay, 470, 476, 

476; BehJtdmes {Alp,) (1885), 29 Ch. D. 786, C. A. 

(o) Shtmi V, CoeflmU (1869), L. R. 8 Eq. 607 ; Fulmer vi Locke (1881). 
IS Ch. D. 381, C. A. ; Be Stonge Wm, [1893] W. N. 60. 
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estate or interest in personal proprty baa no remedy against a 
trustee who defeats the disposition by some dealing with the tj^Wpia 
property before he has receive notice of the disposition (p). . iIhhIM- 

% 

80 . Notice to one of several trustees is sufficient daring bis NoHQBwhen 
continuance as a trustee (5). Where, however, notice is not ^ 
given to all, notice to any trustee is only effectual so long 
as he remains trustee, so that, when there is no longer a 
trustee to whom notice has been given, it becomes necessary, in 
order to secure protection or priority, to rcifew the notice to one 
or more of the succeeding trustees (r). If, however, notice is 
given to all the trustees for the time being, the priority acquired 
thereby is not lost by any subsequent changes in the trusteeship, 

BO that it is not in that case necessary to renew the notice to 
succeeding trustees («). The notice may be by parol (t\ but for the 
sake of safety it should be in writing (a). It must be clear and 
distinct (?>), and, if it states particulars, must do so correctly, so far 


(p) Donaldson v. Donaldson (1854), Kay, 711, per Wood, V.-(^, at 
p. 719. 

iq) Smith v. Smith (1833), 2 Cr. & M. 231 ; Meux v. Bell (1841), I Hare, 
73, per Wigram, V.-O., at p. 87 ; Browne v. Savage (1869), 4 Drew. 636, 
per Kinderslet. V.-C., at p. 640; Willes v. Oreenhill (1861), 4 De (J. 
r\ & J. 147; Pnipps v. Lovegrove, Prosser v. Phipps (1873), L. R. 16 
Eq. 80; Be Wynit, White v. EUiSt [1892J 1 Cli. 188, C. A.; Ward v. 
Buncombe t [1893J A. C. 369, per Lord Hersctiell, L.C., at pp. 379^e< aey, ; 
80 © title CHOSE.S IN Action, Vol. IV., pp. 383, 384. If the dispoftition 
iB made to a trustee, his notice of it is sumcient ; but if one of the trustees, 
being also a beneficiary, is himself the disposer, his notice of the disposi- 
tion will not Bufiico without notice also to one or more of his co-trustees, 
since it i.s to his interest to conceal the fact of the disposition {Browne v. 
Savage, svpra ; Willes v, Oreenhill (No. 1) (1860), 29 Beav. 376 ; LloviTe 
Bank v. Pearson, [1901] 1 Ch, 865 ; Be Dallas, [1904] 2 Ch. 386, C. A., 
per Buckley, J., at p. 400, and per Vaughan Willia 'as, L.J., at pp. 411, 
412). A person taking a disposition of an equitable interest in trust pro- 
perty should therefore inquire of all the trustees whether they have 
notice of a prior disposition of the interest (Smith v. Smith, supra, per 
Lord Lyndiiurst, C.B,, at pp. 233, 234 ; Be WyaM, White v. Ellis, su^a, 
per Stirling, J., at p. 197). 

(r) Timson v. Bamsbotlom (1837), 2 Keen, 35 ; Be Wyatt, White v. EUis, 
supra, at pp. 206, 207 ; Ward v, Dvneombe, supra, at p. 382 ; Be PhUMps* 
TtubU, [1903] I Ch, 183, Notice given before the property is aetuaJly 
vested in the trustee is ineffectual (Johnstone v. Cox (1881), 19 Ch. D. 17, 

C, A. ; Be Dallas, supra), 

(s) Ward v. Buncombe, supra, per Lord Macnagiitbn, at p. 395 ; Be 
WasdaUfBrittin v. Partridge, [1899] 1 Ch. 163; Freeman v. Laing, [1899] 

2 Ch. 355, per Byrne, J., at p. 358 ; Be Phillips* Trusts, swpra, per 
Kekewicu, j., at p. 187. This principle does not, however, apply where 
there is only one trustee lor the time being and he is himself the disposer ; 
see note (q), supra. New trustees are ntft under any obligation to inquire 
of old trustees whether they have received notice of any dispositions of 
equitable interests in the trust property (PHpps v, Lovegrove, Prosser v. 

* Phipps, supra, pet James, L.J., at pp, 90, 91). 

(t) Smith V. Smith, supra ; Meux v. Bell, supra, per Wiqbam, V.-O., , 

at pp. 87 et sea. ; Browne v. Savage, si9pra, per KlNDfiRSLET, V.-C., 
at p. 640 ; Be Tichener (1865), 35 Beav. 317. , 

(а) Lloyd V. Banks (1868), 3 Oh. App. 48S, per Lord Cairns, L.O., at 
p. 490 ; see title Choses in Action, Voi. IV., p. 381. 

(б) Be Tichener, strpra ; Lhydr, Banks, supra^ at |J. 490 ; Saffron Watden 



44 


Trusts and Trustees. 


V 

Shot. 1 as respects all material points (c). It must be given to the trustee 
E^ess himself but it is immaterial by whom it is given or in what 
feugts. way the trustee receives it (c). 

Precautions 81. Where there is for the time being no trustee of tlJe property, 
is n^o trastec sufficient if the best precautions of which the circumstances 
admit are taken to render the fact of the disposition known to all 
whom it may concern (/). 

Fund in 82. In the case of a fund in court, the obtaining of a stop 

couit, order thereon takes the place of giving notice to the trustee as 
respects the conferring of priority {cj), 

* ^ Sub-Sect. 9 . — Enforcement of Truett, 

'Trust 83. Where a trust has been completely constituted it is enforced 

coMtitiitcd whether there has been consideration for it or iiot(/0. 

Incomplete 84. Where a trust is not completely constituted, or, in other 
trusts. words, anything remains to be done to perfect it(i), a court of 
equity compels its completion and execution where it has been 
created for valuable consideration (A:\ but not where it is purely 
voluntary and without consideration (/). 


Second Benefit Building Society v. Eayner (1880), 14 Ch. D. 40G, C. A., per 
James, L.J., at pp. 411, 412. 

(c) Be BfigMe Truste (1868), 21 Beav. 430, 434; Woodbum v. Grant 
(1856), 22 Beav. 483. A mistake in an immaterial point does not vitiate 
tho notice {Whittinqstall v. King (1882), 48 L. T. 520). 

{d)^8affron Walden Second Benefit Building Society v, Bayncr (1880), 14 
Ch. D. 406, C. A. Notice to tho solicitors of tlie trustee is insufficient 
{ibid. ; Be Dallas^ [1904] 2 Ch, 385, 0. A., per Buckley, J., at pp. 398, 399). 

(c) Lloyd V. Banks (1868), 3 Ch. App, 488; Be Dallas, stipra, per 
Buckley, J., at p, 399 ; soo title Ciioses in Action, Vol. IV., p. 381. 

if) EUy V. Bridges (1843), 2 Y. & C. Ch. Cas. 486 ; Be BlacksWs TrusU 
(1883), 23 Ch. D. 549. 

((7) G^'eening v. Beckford (1832), 6 Sim. 195; Elder v. Maclean (1857), 
3 Jur. (N. s.) 283 ; BaHleU v. Bartlett (1857), 1 De G. & J. 127, C. A., per 
I’UKNER, L.J., at p, 141 ; Stuart v. Cockerell (1869), L. R. 8 Eq. 607 ; 
Palmer v. Locke (1881), 18 Ch. D. 381, C. A. ; Be Holmes {A. D.) (1885), 
29 Ch. I). 786, C. A, ; Mutual Life Assurarice Society v. Langley (1886), 
32 Ch. D. 460, C. A. ; Mack v. PostU, [1894] 2 Ch. 449 ; MonUfiore v. 
Quedalla, [1903] 2 Ch, 26, C. A. ; see title Execution, Vol. XIV., p. 110, 
Oi) Jcfferjis V, Jeffervs (1841), Cr. &Ph. 138 ; Bentley v. MaeJeay (1851), 
16 Boav. 12 : Kekmick v. Manning (1851), 1 Do G. M. & G. 176, C. A. : 
Milroy v. Z/ord(l862), 4 DeG. F. & J. 264, C. A. ; Bichardson v. Bichardson 
(1867), t. R. 3 Eq. 686; Henry v. Armstrong (1881), 18 Ch. D. 668; Paul 
V. Paul (1882), 20 Ch. D. 742, C. A. ; Malhtt v. Wilson, [1903] 2 Ch. 494; 
and the oases cited in jiote (g), p. 46, post. As to the complete con- 
stitntion of a trust, see p. 20, ante. 

{i) BfiAgev. Bridge (1852), 16 Beav. 315; Bizzey FligU (1876), 3 
Ch. D. 269 ; Be Lucan (Earl), Eardinqe v, Gohden (1890), 46 Ch. D. 470. 

(k) Domidsony. Donaldson (1864), Ray, 711 ; Leev. Lee (1876), 4 Ch.Dw 
176; PuUan v. Koe, [1913] 1 Ch. 9 (covenant to settle enforced). There is 
valuable oonsideratioii where %party gives up something {Hewison v. Negus 
,(186^, 17 Jut. 446» 667, C. A. ; Teasdak v. BraithwaUe (1877X 6 Ch. D. 
630, C. A. ; Be Paster and Lisieir (1877), 6 Ch. D. 87, per Jessel, M.R., at 


V) For note (1) Bee p. 46, post, • 
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Incomplete trusts, which as regards some of the cestuis que trust 
are for valuable consideration and as regards others are voluntary, 
will not be enforced in favour of the volunteers (a), except (1) where 
the interest* of the volunteers is bound up with the interest of the 
other cestuis quc trust (b) ; (2) in favour of the children of a marriage 
which constituted the consideration for the trusts, the cliildren 
being in fact held not to be volunteers (c); and (3) in favour of the 
children of the former marriage of a woman whose subsequent 
marriage constituted the consideration for th^ trusts, where their 
interests are especially provided for under the trusts (d). 


pp. 80, 96; Schreiher v. Dinlcel (1886), 64 L. T. 911). An assignment 
of leaaeliolda to wliicli liability is attached is for valuable consideration 
bv reason of the relief of the assignor from the liability {l*rice v. Jenkins 
(1877). 5 Ch. D. 619, C. A. ; Harris v. Tubh (1889), 42 Ch. D. 79 ; but, 
as regards Ireland, see Gardiner v. Gardiner (1861), 12 1. (J. L. R. 666; 
UaniiUon v. Molloij (1880), 5 L. R. Ir. 339, per Sullivan, M.R., at 
pp. 346 et scq. ). As to valuable consideration generally, see title C^JoN tract, 
Vol. Vll., pp. 383 cl seq. 

(1) Colman v. ISarrel (1789), 1 Ves. 60, 55; Ellison v. Ellison (1802), 6 
Ves. 656, per Lord Kldon, L.C., at p. 662 ; Pulvertoft v. PulveHojt (1811), 
18 Voa. 84, 99; Ex paiie Pye, Ex parte Dubost {IHll), 18 V^os. 140, 149; 
Jefferys v, Jefferys (1841), (V. & Fh. 138; Ward v. Audland (1845), 8 
Roav. 201 : Bentley v. Mackay (1851), 16 Beav. 12; Bridqe v. Bridge 
(1852), 16 Beav. 315; Pownall v. Anderson (1856), 4 \V. U. 407 ; Beningw 
Ware (1856), 22 Boav. 184, per Romilly, M.R., at p. 100 ; Wilkinso7i v. 
Wilkinson (1857), 4 Jur. (n. 8.) 47 ; Walrond v. Wolrond (1858), John. 
18 ; Milroy v. Lord (1862), 4 De G. F. & J. 264, 0. A. ; Lister v. Hodgson 
(1867), L. K. 4 Eq. 30; Stone v. Stone (1860), 5 Oh. App. 74; Marlerv, 
Tommas (1873), L, R. 17 Eq. 8; Harding v. Harding (1880), 17 Q. B. I). 
442, per Wills, J., at p. 444; Be Lucan {Earl), Uardinge v. Cohden (1800), 
45 Oil. D, 470. A voluntary covenant to surrender copyholds, though 
contained in a deed in which freeholds are effectually conveyed, is not 
enforced unless words of immediate trust are added {Jefferys v. Jefferys, 
supra; see title Copyholds, Vol, VIII., p. 106, note (t)). The assign- 
ment by deed of an expeclancy only operates as an agre ment to assign it 
when realised, and the creation of a trust therein, therefore, if voluntary, 
is not enforced {Meek v, Kettlewell (1843), 1 Ph. 342; Be Ellcnborough, 
Towry Tmw v. Burne, [1003J 1 Ch. 697). 

(a) Sullon V. Chetwynd (1817), 3 Mer. 249(alfiriAcd in the House of Lords 
(1824) ; see Turn. & R. 296) ; Connick v. Trapavd 6 Dow, 60, 11. L. ; 
Johnson v. Legnrd (1822), Turn, & R. 281, C. A., per Lord Kldon, L.C.,at 
p. 293 ; Price v. Jenkins (1876), 4 Ch. D. 483, per Hall, V.-("., at pp. 490, 
493 ; Gule v. Gale (1877), 6 Ch. 1). 144 ; Be D' Angiban, A ndrews v. Andrews 
(1880), 15 Ch. 1). 228, 242, C. A.; Be Cameron and Wells (1887), 37 
Ch. D. 32; J)e Mestre v. West, [1891] A. i). 264, P. C. ; Be Plumptre's 
Marriage Settlement, Underhill v. Plvmplre, [1910] 1 Cli. 609. 

ib) Jenkins v.Keymis (1664), 1 Lev, 150 (in Court of Exchequer) ; 8. C. 
(1068), 1 Lev. 237 (in Chancery) ; Newstead v. Scarles (1738), 1 Atk. 264 ; 
Clayton Y, Winton {Earl) (1812), 3 Madd. 302, note (a); Davenport v. 
Bisnopp (1843), 2 Y. & C. (Ji. Cas. 451 ; MarMe v. Berhertson (1884), 9 
App. Cas. 303 ; De Mestre v. West, supra,%er Jiord Selborne, at p. 270. 

(c) Gale v. Gale, supra ; Be Cameron and Wells, supra ; A.-O, v. Jacobs 
Smith, [1895] 2 Q. B. 341, C. A,, per Lindley, L.J., at p. 348. 

• (d) Newstead v. Searles, supra ; Ithell v. Beane (1749), I Ves. Sen. 215, 
per Lord Hardwicke, L.('., at p. 216 ; Gale v. Gale, supra ; but see A.-Gf. 
Y. Jacobs Smith, supra. The decision in Clafice v. Wright (1861), 6 II. & N. 
849, Ex. Ch., in favour of a former iUegitiriiate child of the woman and the 
propriety of the exception in such a case, apart from circumstances wliich 
may bring it within the first exception (see the text, supra), are open 
to question {Be Me8tr% v. West, supra ; A.-O, v. Jacods Smith, supra). 
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85« Where an incomplete truet is declared between a disposing 
party and another for valuable consideration in favour of a third 
person, performance of the trust can be enforced at the suit of the 
other party to the declaration, but not at the suit lof the third 
person (<?). 

Sub-Sect. 10. — Revocation ^ AvoidancOf and Rectification of TrueU. 

86. Where a trust for a lawful object is duly executed, or, in 
other words, an express trust is completely constituted (/), it is 
generally binding and irrevocable whether it was constituted or 
declared for valuable consideration or voluntarily, unless a power of 
revocation is exprfissly reserved (^f). 

« A disposition of property in trust stands, however, on the same 
footing as a direct transfer or gift of property in^espect of its 
liability in certain circumstances to be set aside, if voluntary, on the 
bankruptcy of the disposer (//)» whether vohintary or not, as a 
fraud upon his creditors or other i)erson8 having a prior equitable 
claim upon the property (i). 

87. A trust created to provide for particular circurastances may 
become void if the circumstances cease to exist (A;). 

88 . Whore by mistake an instrument creating a trust of 
property does not express the intention of the disposer, it will be 
cancelled or rectified according as the true intontidn of the disposer 
requires (/). 


(6) Oolucar v. Mulgrave {Countess) (1836), 2 Keen, 81. As to the general 
rights ana liabilities of third parties in connexion with a contract, see title 
Contract, Vol. VTI., pp. 342 et seq. 

if) See pp. 7, 20, ante. 

ig) Ellison v. Ellison (1802), 6 Ves. 656 ; Pulverlofi v. Pulvertofi (1811), 
18 Ves. 84, 99 ; Ex i)aHe PijCy Ex 'parie Duhost (1811), 18 Ves. 140, 149 ; 
Fortescue v. Baniett (1834), 3 My. & K. 36 ; Bill v. Gureton (1835), 2 My. 

K. 603, 511 ; CotUnson v. Pattrick (1838), 2 Keen, 123 ; Reed v. cyBrien 
(1845), 7 Beav. 32 ; Ward v. Audio tid{lSi5), 8 Beav. 201 ; Benthy v. Mnclcay 
(1851),16Beav. 12; Kekewichv, Manning (1851), 1 Do G. M. & G. 176, C. A.; 
Prosier v. Brereton (1861«), 16 Beav. 221 ; Smith v. ffurst (1852), 10 Hare, 
30, per Turner, V.-O., at p. 47 ; Bridge v. Bri^e (1862), 16 Beav. 316, per 
Romilly, M.R., at pp. 321, 322 ; Parnell v. HingHon (1856), 3 Sm. & G. 
337 ; Justice v. Wynne (1860), 12 I. Ch. R. 289, C. A.; Dilrow v. Bone 
(1862), 3 Giff. 638 ; Jones v. Loch (1865), 1 Ch. App. 26, per Lord Chan- 
worth, L.C., at p. 28 ; Oee v. Liddell (No. 1) (1866), 35 Beav. 621 ; Kelly 
V. Walsh (1878), 1 L. E. Ir. 275; Paul v. Paul (1882), 20 Ch. D. 742, 
C. A. ; Re Flavell, Murray v. Flavell (1883), 25 Ch. 1). 89, C. A., per 
Cotton, L.J., at pp. 102, 103; Skpnding v. Bowring (1885), 31 Ch. D. 
282 ; ^exo, Prnxice and Garrard's Trustee v. Hunting, [1807] 2 Q. B. 19, 
C. A. ; and SCO p. 44, emte. As to setting aside a voluntary instrument 
exeouted by mis lake, gee titles Equity, Vol. XIII., pp. 32 etseq. ; Mistake, 
Vol. XXL, pp. 19, 20. As to«the alteration or revocation of trusts for 
creditors, see pp. 38, 39, ante, 

(h) See title Eankhuptct and Insolvency, Vol. II., pp. 275 et seq. 

(<) lUd , pp. 279 et seq. Fraudulent and Voidable Convet^ 
ANCBS, Vol XV.^ pp. 78 cf seq, ; Gifts, Vol. XV., pp. 419, 420. 

(k) As to trusts created bjiia separation deed, see title Husband and 

XVL, pp. 425 et #eg,, 452. 

(l) thommon v. Whitnom fiSBO), 1 John. 65 H. 268, per Wood, V.-C., 
at p. 27S ; Lister v. Hodgson (1867), L. R. 4 Eq. 30 ; Weir v. Van Tromp 
(1900), 16 T. L. EA531 ; see titles Equity, Vol JCIII., pp. 22 et seq. ; 
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w 

69. A trust may by the instrument ot *tru8t bs made revooable 
in the manner therein prescribed (m). 

« Sect, 3,—Cojistrjicitve and Implied Tmsts, 

Sub-Sect. l.--^C<mtructivt yVusts, 

90. A constructive trust, in its strict sense (aX is a trust attached 
by law to property which is not expressly subject to a trust, but 
which a person holding other property in trust for some other 
person or object, or occupying in respect ®f other property a 
fiduciary position towards some other person or object, has acquired 
by means of his ownership of or dealings with such trust or 
fiduciary property (/j). The person \^ho holds property on a con- 
structive trust occupies a fiduciary position in respect of it,|,nd*is 
sometimes oiled a constructive trustee or a trustee de son fort (c). 

91. Where a lease is renewable by custom or contract (d), and 
a person holding it in whole or in part as a trustee or agent, or in 
a fiduciary capacity for another person or object, obtains a renewal 
of the lease, he holds the renewed lease in whole or in part in trust 

Mistake, Vol. XXL, pp. 12, 19, 2S, 28. The instrument may be reformed 
after the death of the disposer, if it is proved beyohd all doubt that it did 
not express his intentions (Lisirr v. //o%«on (1867), L. R. 4 Eq. 30, per 
Lord Romilly, M.R., atp. 32 ; Weirv. Van Trompf 1900), 16T.L. R. 531). 

(w) Lane y. Dedentiam (1853), 11 Hare, 188, per Wood, V.-C., at p. 192. 
As to revocation of tnisla for creditors, see pp. 38, 39, post. The revocation 
of a trust or use by a writing not being a will is chargeable with a stamp 
duty of 10.9. (Stamp Act, 1891 (64 & 65 Viet. c. 39), s. 1, Sofied. I., 
Revocation) ; and see title Revenue, Vol. XXIV., pp. 724 et seq. 

(u) The term constructive trust” is commonly used as synonymous 
with the term impliod trust ” (as to which see pp. 68 et seq., post), and 
also includes resulting trusts (as to which see pp. 49 et seq,, post). For 
the purposes of this section of this title the term is used as defined in the 
text. 

(b) Espinasse v. Lowe (1764), 7 Bro. Pari. Cas. 346, ; see p. 7, mte. 

As to constructive and resulting trusts, see, further, title Equity, 
Vol. XIII., pp. nOetseq. 

(c) The expression ” constructive trustee ” or ” trustee de son tort ” is 
more strictly applicable to a person who holds property which is subject 
to an express trust without having duly become trustee thereof or acquired 
a fiduciary position in respect thereof (Barnes v. Addy (1874), 9 Ch. App. 
244, per Lord Selboene, L.C., at p. 251 ; Soar v. AshweU, [1893] 2 Q. B. 
390, C. A., per K*at, L.J., at p. 405; and see pp. 6, mte, 87 et seq,, nost), 

(d) The principle does not apply when a person without fraud takes a 
new lease or acquires the reversion on a lease which he holds on trust or in 
a fiduciary capacity, where such lease is not renewable by contract or 
custom (Eandall v. Bussell (1817), 3 Mar. 190 ; Longton v. Wilshy (1897), 
76 L. T. 770 ; Bevan v. Webb, [1905] 1 Ch. 620). VVhoTe a person partty 
interested in an old lease takes a now lease to himself on the surrender or at 
the expiration of the lease, he is not a constnictive trustee of the new 
lease unless, in respect of the old lease, 1ft occupied some special position 
by virtue of which he owed a duty towards tlie other persons interested, 
as, for instance, as tenant for life in respect of settled lesweholds, or as 

^partner in respect of a partnership lease, or as mortgagee in respect of a 
mortgaged lease (Be Biss, Biss v. Biss, [1903 1 2 Ch. 40, C. A., distinguishing 
Bxparte Orace (1799), 1 Bos. & P. 376, anew considering Pahn^y. Young 
(1684), 1 Vem. 276, more correctly reported, [1903] 2 Ch. 66, n., and, 
Bawe v. OMchester (1773), Amb. 716, 719); see also Fea(ker$tonhaugh v. 
Fenwick (1810), 17 Ves. 298; Bunter v. AUen, [1907] 1 1. R. 212; and 
note (e), p. 48, post, s * 
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for that person or objGclr(e). If instead of renewing the lease he 
purchases the reversion from the person from whom renewal could 
have been claimed, he holds the reversion on the same trust as the 
lease (/). 

92. Where an accretion of any kind comes to property held in 
trust or in a fiduciary capacity, the accretion cannot be retained by 
the holder of the property, but forms part of the capital of the 
trust property for the benefit of the person or object beneficially 
interested in it ((f), • 

93. A person holding a fiduciary position in relation to property 

cannot deal with the property for his own benefit (//). Nor can he 
ill dealing with a thij-d person with respect to the property obtain 


(e) Plowman v. Plowman (1693), 2 Vern. 280 ; Keech v. thidford (1726), 
Ciia. term}). Kin^r, 61 ; Palceftiraw v. Brewer (1729), 2 P. Wins. 611 ; Blewett 
V. Milieu 7 Pro. Pari. Cas. 367 ; Griffin v. Griffin (1804), 1 Mi. & Lef. 

352 ; iJamcH v. Dean (1808), 16 Ves. 236 ; Fitzgibhon v. Scanlan (1813), 1 
Dow, 261, 269, II. L. ; Ilardmanv. Johnson (1815), 3 Mor. 347 ; McNulty 
V. TIamill (1815), Beat. 544 ; llandallv. Evssell ( 1817), 3 Aler. 190 ; Mawisell 
v.O’Zirlfln (1835), 1 Jo. Ex. Ir. 176; Millv. Bill (18521 3 H. L. Cas. 828 ; 
Clegg v. Edmondson (1857), 8 De G. M. & G. 787, A. ; Archhold v. SeuUy 
(1861), 9 11 . L. Cas. 36(^, Ite Anderson's Estate (1800), 18 \V. R. 248 ; Isaac v. 
Wall (1877), 6 Ch. D. 706; lie Morgan, Pillgrcm v. Villgreni (1881), 18 
Ob. p. 93, C. A. ; lie Lulham, Brinlon v. Lulham (1886), 53 L. T. 0, 0. A. ; 
Griffith V. Owen, [1907] 1 Cb. 195. The fact that I ho lessor expressly refused 
to renew for the benefit of the eestni que trust makes no difference (Keech v. 
Sandjord, supra : Fitsgihbon v. Scanlan, supra, per Lord Eldon, L.C., 
at p. 269), and it is immaterial that the new lease contains additional 
property and is at an increased rent (Re Morgan, Pillgrem v. Pillgrem, 
supra ; but see Acheson v. Fair (1843), 2 Con. & Law. 208). If the creator 
of Die trust himself takes a renewed lease, ho holds it for the trust (Re 
I/ulham, Brinton y. Lulham, supra). As to the renewal of a lease of 
partnership premises, see note (d), p. 47, ante ; title PARTNERSiiir, 
Vol. XXI 1., pp. 48, 82 ; as to renewal by a tenant for life, see pp. 61, 62, 
post; as to renewal by a mortgagee, see title Mom gage, Vol. XX I., p. 127. 

(/) Re Ranclagh's (Loid) Will (1884), 26 Ch. D. 590 ; Philli})s v. Phillips 
(1886), 29 Ch. D. 673, C. A. ; see also Griffith v. Owen, supra. But it Is 
otherwise where he purchases the reversion from a person to whom the 
lessor has lawfully assigni^d it discharged from the legal liability to renew 
the lease (Randall v. Russell, supra; Bevan v. Wehh, [1905] 1 Ch. 620). 
Where this is not the case ho may have a lien on the trust estate for the 
purchase-money which he has paid (Isaac v. Wall, supra). On the same 
princij>le it was held that w^here two sisters entitled to a mortgage as 
tenants in common in equal shares purchased from the mortgagor the 
equity of redemption, and, though each paid half the purchase- money, 
took the conveyance of it to themselves as joint tenants, they were in 
equity entitled to the property in equal shares as tenants in common 
(Edward V. Fashion (1712), Prec. Oh. 332). 

(g) Ec Curicis' Trusts (1872), L. R. 14 Eq. 217 ; Aberdeen Town Council 
V. Aberdeen University (lfi77), 2 App. Cas. 544; Ee Payne's Settlement, 
Kibble v. Payne (1886), 64 L. T»840. The confirmation by Act of Parlia- 
ment of the title of a tenant for life of an encroachment was held to enure 
also for the benefit of the remaindermen ( Yem v. Edwards (1867), 1 De G. & 
J. 698, C. A,). Where, however, a person is a trustee of property only im 
reapeot of a apecifio sum charged thereon or payable thereout, and is 
absolute owner of the rest, h^is beneficially entitled to the whole of any 
increment thereof or accretion thereto [Re CampbeU, Campbell v. Campbell, 

• 11893] 3 Ch. 468). ^ ^ 

(h) Dohs<m v. Ifcrnd (1860), 8 Hare, 216, per Wigram, V.-C., at p. 221 ; 
see p. 121, post. 
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a personal advantage to himself by a secret agreement with that 
person (i). Similarly, where profits are made by a person by means 
of dealings with trust property or pi:operty in respect of which he 
stands in a* fiduciary position, or by means of his occupying a 
fiduciary position, they form part of the capital or income of the 
property, as the case may be, and are held in trust for the person 
or object beneficially interested in such capital or income (k). 

SuB-SEcr. 2.— ‘Resulting Trusts, 

(i,) In General, 

94. A resulting trust is a constructive or implied fest arising 
by operation of law (/) in the following cases, namely (1) where 
an intention to put property into trust is suflBciently expressed 
or indicated, {^t the actual trust either is not declared in \^ole 
or in part or tails in whole or in part (m) ; (2) where property is 
purchased in the name or placed in the possession of a person 
ostensibly for his own use, but really in order to effect a particular 
purpose which fails (n); and (3) where properly is purchased in 
the name or placed in the possession of a person without any 
intimation that he is to hold it in trust, but the retention of 
the beneficial interest by the purchaser or diapdfier is presumed to 

(i) Fawcett V, WhitcJiouse (1829), 1 Russ. & M. 132; Beckv.Kantorowicz, 
Kantorowicz v. Carter, Kalb v. Kantorowicz (1857), 3 K. & J. 230 ; Baqnall 
V. Carlton (1877), 0 Oh. D. 371, C. A. ; Emma Silver Minmg Co. v. Omni 
(1879), 11 Oh. D. 918, 0. A. ; Re Thorpe, Vipont v. Radcliffe, [1891] 2 Ch. 
3C0. 

(k) Caiier v. Borne {11 2S), 1 Eq. Cas. Abr, 7; Fawcett v. Whitehouee, 
supra ; York and North Midland Bail. Go. v. Uudson (1853), 16 
iicav. 485 ; Bentley v. Craven (1853), 18 Ileav. 75; Sugden v. Crossland 
(1856), 3 Sm. 6c G. 192, 194 (where money paid to a trustee to induce 
him to retire was ordered to be added to the capital of the trust fund) ; 
Great Luxembourg Rail. Go. v. Magnay {Sir Wm.) (No. 2) (1858), 25 Bea.v. 
586, per Romilly, M.R., at p. 592 ; Kimher v. Barber {W^), 8 Oh. App. 56 ; 
Barkery. McKenna {}Sli)j 10 (Jh. App. 96; Imperial Mercantile Credit Asso- 
ciation {Liquidators) V. Coleman (1873), L. R. o IT. L. 189 ; Erlangery. New 
Sombrero Fhosphate Co. (1878), 3 App. Cas. 1218; Emma Silver Mining 
('o. y. Lewis (1879), 4 0. P. D, 396; Metropolitan Bank y. Ileiron (1880), 5 
Ex. D. 319, C. A., per James, L.J., at p. 323 ; Re Thorpe, Vipont v. RadcUffe, 
supra; Re Smith, Smith v. Thompson, [1896J 1 Oli. 71. But where the 
profit obtained, though it ultimately comes out of the trust estate, is in 
reality r( muneration for services rendered under a proper and independent 
agreement, it does not form part of the trust property {Re Lewis, Lewis 
V. Lewis, [1910J W. N. 217). A partner who, in the course of negotiating 
for a lease to the partnership firm, receives a largo sum of money from the 
lessors, is a trustee of it for the benefit of the firm {Fawcett v. Whitehouse, 
supra). As to the relation of promoters and directors of a company to 
the company, see pp. 59, 60, post; title Companies, Vol. V., pp. 221, 222, 
226. A director who purchases property independently of the company 
and afterwards sells it to the company at aP profit is not a tnistee for the 
company of the profit {Burland v. Earle, [1902] A. C. 83, P. C.). As to 
the liability to account for secret profits where a trustee becomes bankrupt, 
Bge title BANKitup'icY and Insolvency, Vol. II., p. 260. 

(i) Norfolk {Duke) v. Browne (1698), Free. Ch. 80 ; Lhyd v, Spillei 
^1741), 2 Atk. 148, per Lord Habdwickk, J^.C., at jp. 150 ; Statute of 
Frauds (29 Car. 2, c. 3), s. 8. As to resulting trusts in the case of charities, 
see title Charities, Vol. IV., pp. 180, 181. 

(m) LUyyd v. SpUUt, supra ; see pp. 50 et seq., post, 

(n) See p. 64, post. , 
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BioT.8. have been intended and*is held to be equitable(o). In all these 
COttitnic- oases, except where the failure^ of a declared trust arises from the 
ttve and illegality of the object, and the" trustee relies on the maxim in pari 
implied delicto potioi* est conditio poi»idimti$ (p), the beneficial interest in 
T^ts. property, so far as not applicable to any sufficiently expressed 
or indicated beneficiary or object, results or reverts to the disposer 
or purchaser of the property or, in the case of his previous death, 
to his representatives (q). 

(ii.) Trust not JCxhansiive. 

Beneficial 96. "Where property is assured to a trustee upon trusts, and the 
thfpropert^^ trusts do not, either as declared by the instrument of assurance or 
^^eprperj 4^ event, legally exhaust the beneficial destination of the 
exhauated. property, the remaining beneficial interest therein .results to the 
settlor and forms part of his real or personal estate according to 
the nature of the property (r). This principle, however, does not 
apply (1) where a contrary intenti^m is indicated in the instrument 
of assurance or is otherwise sufficiently proved («) ; or (2) where the 
trust for which the property has been assured fails owing to its being 
for a purpose which is illegal in itself ; and which has been partly 
carried out, in which case the court gives no assistance to the dis- 
poser in asserting his right under a resulting trust, on the principle 
that in pari delicto potior ent conditio pouidentistif). If, however. 


( 0 ) *Lloyd V. ST^ilUi (1741), 2 Atk. 148; see pp. 54 ei seq.^ post 
(p) See the text, infra ; and pp. 57, 58, post. 

Iq) Lloyd v. Spillet supra. There is a similar principle at common law 
as to resulting uses of land (2 HI. Com. 335 ; Sanders, Uses and Trusts, 
4th ed., Vol. I., pp. 99 et seq.) ; seo titles Gifts, Vol. XV., p. 417 ; Real 
PR oraiTT ANT) Chattels Real, Vol. XXIV., pp. 279, 280. 

(r) Garrick v. Errington (1726), 2 ?. Wnm. 301 ; Birch v. Blagrave 
(1765), Amb. 264; UewiU v. Wright (1780), 1 Bro. C. C. 86; Leslie v. 
Devonshire {Duke) (1787), 2 Bro. C. C. 187 ; Cook v. Hutchinson (1836), 1 
Keen, 42 ; Clarke v. Franklin (1858), 4 K. & J. 257 ; Re Wilcock, Wilwck 
V. JohiMon (1890), 62 L. T. 317. IVliere, on a marriage, personal property 
of the wife is settled so to give a life interest therein to the husband 
after her death so long os he remains a widower, he ceases on his re- 
marriage to be entitled to the life interest and there is a resulting trust 
thereof for the wife’s estate (Re Wyatt, Oowan v. Wyatt (1889), 60 L. T. 
920). Where property is settled in contemplation of a marriage which is 
never in fact solemnised, there is a resulting trust of it in favour of the 
party who settled it (Thomas v. Brennan (1846), 15 L. J. (CH.) 420 ; Mitford 
V. RwfnoWs (1848), 16 Sim, 130 ; Essery v. Cowlard (1884), 26 Ch. D. 191); 
but wWre a father settles money and covenants to settle further property 
on his daughter on her marriage, and the trusts declared do not extend 
to the event (winch happens) of her having no issue and surviving her 
husband, there is a resulting tnist in favour of the daughter and not of 
the settlor (Doyle v. Crean, [lObS] 1 I, R. 252 ; see Ward v. Dyas (1836), 
L, & G. imp. Sugd. 177). 

(•) Cook Xi ‘ButcMnson, %npra : Biddulph v. Williams (1875), 1 Ch. D. 
2QJ., The ptesumption of a tesulting trust may be rebutted even by parel 
evidence (Gtoh Bntchvnson, enpra, per Lord Lanodale, M.R., at p. 50). 

(ly Srapkenhuiy v. BraxskMurp (1820), 2 Jao. & W. 391; Cecil, v. 
Butohor (!82i), t Jao. & W. ^ ; Re Great Berlin Steamboat Co. (1884), 26 
Ch, D. 616, (>. A. This principle, however, does not apply to a trust for an 
object which, thou^ not unlawful in itself, is incapable by law of taking 
under the trust (Rmeell v. Jackson (1852), 10 Har6,«204, 214). 
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nothing has been done to carry the illegal purpose into effectt the 
disposer is entitled to have the property reoonveyed (u), 

96 . Whece a testator his will devises real property in trust find 
does not exhaustively indicate, in a manner which can legally take 
effect (a?), the persons or objects to be benefited bv it, or where there 
is a failure of the persons or objects indicated, there is a resulting 
trust of the remaining beneficial interest in the real property for 
the testator’s heir-at-law (a), if there is no indication of a contrary 
intention on the part of the testator (6), Thb principle applies 
where the destination of the rents and profits of rial property 
during a limited period either has not been indicated by the testator 
or fails to take effect (c). , 

If a testator devises real property upon trust for sale andtdoes 
not exhaustively indicate the application of the proceeds of sale, the 
beneficial interest in these proceeds and in the funds which represent 
them, so far as the destination thereof is not indicated, results to 
the heir-at-law (d), even though the testator expressly directs that 
no part of the proceeds shall lapse to or result for the benefit of the 
heir-at-law (e), or directs that the proceeds shall form part of his 
personal estate (/). Where a testator directs a sum of money to 
be raised out of his real property, but does not indicate the purpose 


9807 , 
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t 

(w) Symes v. flughes (1870), L. H. 9 Eq. *175; Taylor v. Bowers (1876), 
1 Q. B. D. 291,0. A. ; Barclay v. Pearson, 1.1893] 2rh. 154. This principle 
was doubted in Kearley v, Thotmon (1890), 24 Q. B. 1). 742, 746, C. A. ; 
see Hermann v (Jharlesworthf [1905] 2 K. B. 123, J34, C. A. ; titles 
CoNTKACT, Vol. VIE, p. 409; Gaming and Wagering, Vol. XV., p. 273. 

(x) But see pp. 67, 58, post, 

(а) Hobaii v. Suffolk {Countess) (1710), 2 Vern. 644; Hill v. London 
{Bishop) (1739), 1 Atk, 618 ; Lloyd v, Spillet (1741), 2 Atk. 148, per Lord 
Hardwicke, L.C., at p, 750; Sherrard v. Ilnrhorough {Lord) (1753), 
Arab. 165 ; Uahergham v. Vincent (1793), 2 Ves. 204 ; Maugham v. Mason 
(1813), 1 Vea. & B, 410 ; Southouse v. Bafe (1814), 2 Ves. B. 396 ; Tregon^ 
well V. Sydenham (1815), 3 Dow, 194, 210, If. L. ; Dunnage v. White (1820), 
1 Jac. & W. 583 ; Taylor v. Taylor (1853), 3 De G. M. & G. 190, C. A. ; 
Barrs v. Fewkes (i864), 2 Ilcra. & M. 60; BueMe v. Bristow (1864), 10 Jur. 
(n. s.) 1095 ; Longley v. Longley (1871), L. K. 13, Eq. 133 ; Wade-Oeru 7. 
Handley (1876), 1 Oh. D. 653, 663. The heir-at-law is not to be disinherited 
except by express words {Dunnage v. White, supra, per PlumEr, M.R., 
at p. 68ii ; Taylor v. Taylor, supra, per Lord Ouanwortu, L.O., at p. 197). 

(б) See pp. 52, 63, post, 

(c) Be Sanderson's Trust (1857), 3 K. & J. 497. 

(d) Bandall v. Bookey (1701), 2 Vein. 425; London {City) v. Oarway 
(1707), 2 Vern. 571 ; Starkey v. Brooks (1718), 1 P. Wms. 390; Stonehouse 
V. Evelyn (1734), 3 P. Wms. 252 ; Oravenor v. Hnllnm (1767), Arab. 643 ; 
Ackroyd v. Smithson {11 SO), 1 Bro. C. C. Appendix, 503 ; Robinson v. Taylor 
(1789), 2 Bro. C. 0. 589 ; Spink v. L&wis (1791), *3 Bro. C, C. 355 ; Wright 
V. Wright (1809), 16 Ves. 188; Hill v. ^ook (1813), 1 Ves. & B. 173; 
Maugham v. Mason, supra; Gibbs v. Bumsey (1813), 2 Ves. k, B. 294, 
296; Smith v. Glaxton (1819), 4 Madd. 484;* Jess&pp v. Watson (1833), 
h My. & K. 666; Waison v. Hayes (1839), 5 My. & Cr. 126; Bective 
{Countess) v. Hobson (1864), 10 H. L. CJas. 656, par Lord Wbstbuby, L.C., 
at p. 667; Be Cameron, Bixon v. Cameron (1884), 26 Ch. D, 19, 29, 
C. A. ; Be West, George v. Grose, [1900] 1 Ch. 84. 

(a) Fitoh V. Weber (1848), 6 Hare, 146. 

(/) Taylor v. Taylor, supra, overruling PhiUips v. PhiUifs (1832), 1 

My. & K. 649. 
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to which it is to be appRed, there is a resulting trust of it for his 
heir-at-law ( 9 ), even where the testator directs it to be paid to his 
executor, if it is not required for payment of liis debts (fe). 

97. Where a testator by his will bequeaths personal property 
in trust and does not exhaustively indicate, in a manner which can 
legally take effect (i), the persons or objects to be benefited by it, or 
where there is a failure of the persons or objects indicated, there is 
a resulting trust of the remaining beneficial interest in the property 
for the testator’s next of kin {k), if there is no indication of a 
contrary intention on the part of the testator (i). 

98. If the effect of the settlor’s or testator’s disposition of the 
real property has been to convert it in equity into personalty (?/i), 
tne fj^jttlor or heir-at-law takes the beneficial interest under the 
resulting trust as personalty (n), unless the purposes for which the 
conversion was directed wholly fail, in which case the conversion is 
regarded in equity as not taking place ( 0 ). 

On the other hand, if the effect of the testator’s disposition of the 
personal property has been to convert it in equity into realty (p), 
the next of kin take as realty the beneficial interest under the 
resulting trust for them (q). 

99. The terms of a testamentary disposition may, however, be 
such that where a trust fails or is not exhausted in carrying out the 

(^) Emhlyn v. Freeman (1720), Prcc. Ch. 541 ; Cruse v. Barley (1727), 3 
P. Wins. 26. 


(h) *Arnold v, Chapnum (1748), 1 Ves. Sen. 108 ; Hutcheson v. Hammond 
(1790), 3 Bro. C. C. 128 ; Lkdlins v. Waheman (1705), 2 Ves. 683). 

(i) But SCO pj). 57, 68, post. 

(k) Cloyne (Bishop) v. Youiw (1750), 2 Ves. Sen. 91 ; North and Guildford 
(Lord) V. Purdon (1752), 2 fes. Sen. 496; Acicroyd v. Smithson (1780), 

1 Bro. 0. C. Appendix, 603; Eobirison v. Taylor (1789), 2 Bro. C. C. 589; 
Spink V. Lewis (1791), 3 Bro. C. C. 355; Seley v. Wood (1804), 10 Ves. 71 ; 
Morice v. Durham (Bishop) (1805), 10 Ves. 522 ; Southovse v. Bate (1814), 

2 Ves. & B, 396 ; Lynn v. Beaver (1823), Turn. & R. 63, 66; Jessopp v. 
Watson (1833), 1 My. A: K. 665; Mullen v. Bowman (1844), 1 Coll. 197; 
Elkock V. Mapp (1851), 3 H. L. Cas. 492; Bective (Countess) v. Hodgson 
(1864), 10 H, L. Cas. 656, per Lord Westbory, L.C., at p. 667 ; Buckle 
V, Bristow (1864), 10 .Jiir. (N. s.) 1095; Wade-Gery v. Handley (1876), 1 
Ch. D. 653, 663 ; Be West, Georges. Grose, [1900] 1 Ch. 84; and see title 
Perpetuities, Vol. XXII., p. 373. 

(l) Sec the text, infra ; and p. 53, post. 

(m) Sre title KQuiir, Vol. Xlll., pp. 104 et seq. As to where the 
direction to sell or the trust of the proceeds of sale is void for remoteness, 
see title I’erpetuities, Vol. XXII., p. 351. 

(n) V. Wright (1809), 16 Ves. 188; Clarke v. Franklin (1858), 
4 K. & J. 257 ; Bective (Countess) v. Hodgson, supra, per Lord Westbury, 
L.C., atp. 667 ; Sieedy. Preece (1874), L. R. 18 Eq. 192, per Jessel, M.R., 
at p. 197. It makes no* difference whether conversion has or has not 
actually taken place (Bective (fJounioss) v. Hodgson, supra, at p. 667 ; Be 
Bichei'son, Scales v. Heyhoe, {1892] 1 Ch. 379). 

(0) Clarke v. Franklin, supra: Curteis v. Womnald (1878), 10 Ch. D. 
172, C. A.; Be Eieherson, Scales v. Heyhoe, supra, per Ciutty, J., at 

L 382. The pnnciplo applies even though the conversion has actually 
effected (Bective (Countess) v. Hodgson, supra). 

^ (p) See title Reuny, Vol. ^111., pp. 104 ei seq. 

(q) Curteis v. Wormald, supra, overruling Reynolds v. Godlee (18.59). 8 
W. R, 147; see also Cogan v. Stephens (1835), 5 L. J. (ch.) 17; Hereford 
T. BavenUU (1839)il«l Beav. 481. s 
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designated object, the beueticial interest tinder the trust, or the 
unexhausted part thereof, results or lapses to a residuary or other 
devisee or legatee under the will instead of to the testator’s heir or 
next of kin, as the case may be (r). 

100. Where a testator, having devised or bequeathed real or 

personal property upon a trust which fails to take complete effect 
under his will, dies without an heir or next of kin, the beneiicial 
interest which is not disposed of by the will goes to the Crown, in 
the real property by escheat («) and in the personal property as houa 
vacantia {t). In the case of the personal property, however, the 
language of tlie will and the circumstances of the case may sustain 
the title of the executor as against the Crown to residue which is 
not disposed of effectually (a). ^ * 

101. Where funds are held in trust for a society or a particular 
purpose, and the society is dissolved or the purpose comes to an end, 
there is generally a resulting trust of the remaining funds for the 
contributors to the society or purpose, or for their personal represen- 
tatives if they are dead (6). In certain cases, however, the Crown 
may claim these funds as hona vacantia (c) ; and, where a trust for 

(r) Mallahar v. Mallabar (1735), Cas. temp. Talb. 78 ; Duroar v. MoUeux 
(1749), 1 Ves. Sen. 320; Gravenor v. Ralliim (1707), Anib. 643, per Lord 
Camden, L.C., at- p. 045 ; Wright v. Bow (1779), 1 Bro. C. C. (il ; Cambridge 
V. Rous (1802), 8 V«s. 12 ; Ellis v. Selby (1830). 1 My. & Cr. 286, C. A. ; 
Re Sanderson's Trust (18o7), 3 K, & J. 497 ; Holmes v. Prescott (1804), 
10 Jur. (N. s.) 507 ; Re EddeVs Trusts (1871), L. U. 1 1 Eq. 550 ; Re Rogerson, 
Bird V. Lee, [1901] 1 Ch. 715; Re Cartwright, Horner v. Ilnlley (Kill), 
Times, 4th February. 

(ij) Intestates Estates Act, 1884 (47 & 48 Viet. c. 71), s. 4; see title 
Descent and Distribution, Vol. XL, pp. 23 et seq. In the case of a 
testator who died before tlie 14th August, 1884, the beneiicial interest in the 
real property would in such a case have been taken by the trustee [Burgess 
V. Wheaie, A.-G. v. TVheute (1759), 1 Eden, 177 ; Taylor v. Haygarth (1844), 
14 Sim. 8 ; Davall v. Eew River Co. (1849), 3 Do (L & fe n. 394 ; Beale v. 
Symonds (1852), 16 Beav. 400 ; Re Lashmar, Moody v. Pen fold, [1891] 1 Ch. 
258, 268, C. A.). Where a person executes a mortgage of land in fee simple 
and dies intestate and without heirs, the equity of redemption, after satis- 
fying Ids debts, belongs to the niortgagee, and neither the Crown nor the 
mesne lord has any claim upon it [Beale v. Symwi^s, supra). 

[i) Middleton v. Snicer (1783), 1 Bro. C. C, 201 ; Taylor v. Haygarth, 
supra ; Read v. Steadman (1859), 26 Beav. 495 ; Dacre v. Patricicson (1860), 

1 Drew, h Sra. J82 ; see also title Descent asd Distribution, Vol. XL, 
pp. 28 et seq. 

(a) Re Bacon's Will, Camp v. Coe (1886), 31 Ch. D. 460; A.-G. v. 
defferys, [1908] A. C. 411; see also titles Descent and Distribution, 
Vol XL, pp. 28 et seq.; Executors and Administrators, Vol. XIV,, 
p. 285. 

(b) National Bolivian Navigation Co. v. Wilson (1880), 5 App. Cas. 176 ; 
Re Printers and Transferrers Amalgamated Trades protection Society, [1899] 

2 Ch. 184; Re Ahhoit Fund Trusts, Smiths y. Abbott, [1900] 2 Ch. 326; 
Hedderwick's Trustees y. Iledderwick's Executor, [1910] S. C. 333; com- 
pare Parses v. iZoyaZ BoUmic Society of London (1908), 24 T. L. R. 608; 
and see Be Lead Co.'s Workmen's Fund Society, Jjowes v. Smelting Down 
Lead with Pit and Sea (-oal [Governor (fc Co.), [1904] 2 Ch. 196. As 
to whether under a deed of assignment in tri^i for creditors there is a 
resulting trust for the debtor of any surplus of the property remaining 
after they have been paid in full, see p, 39, ante. 

(c) Cwmack v, Edwards, [1896] 2 Ch. 679, 0. A. ; Re Uigginson and 
Bean, Ex parte A.-Q., ^899] 1 Q. B. 325 ; Be Bond, Panes v. A.-G., [1901] 
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a charity fails, a court 'of equity orders that the trust property be 
applied cy pris, and if necessary directs that a scheme be settled for 
the purpose (d). 

(iii.) Failure of Particular Purpoee, * 

102 . Where property is purchased in the name or transferred 
into the possession of a person ostensibly for his own use^ but really 
to effect or assist a purpose which is never carried out, there is a 
resulting trust of it for the purchaser or transferor, and he can 
make good his claim to even if the purchase or transfer was 
made for the fraudulent purpose of evading the law (/). 


* ^ (iv.) Pro2>erty put into the Name of Another for Legal Purpose. 

Property 103 . Where a person purchases property in the name of another 
the MmeVf” name of himself and another jointly, or gratuitously 

or transferred transfers property to another or himself and another jointly, then, 
to another. unless there is some further intimation or indication of an intention 
at the time to benefit the other person {g\ the property is, as a rule, 


1 Ch. 16; Brailhwaiie v. A. G.t [1909] 1 Ch. 610; see also title Descent 
AND Distkibution, Vol. XI., pp. 28 et seq. Where persons raise a 
common fund to provide for their respective widows, and they, and the 
widows to be provided for, all die, an imapplied balance in the fund 
belongs to the Crown as bona vacantia (Cunnack v. Edwards, [1896] 2 Ch. 
79, C. A.). 

{d) Moggridge v. Thackioell (1792), 3 Bro. 0. C. 617 ; Mills v. Farmer 
(1816), 1 Mer. 66; Be Davis, Hannen v. Uilhjer, [1902] 1 Ch. 876; Re 
Bhum's Trust, Prichard v. Richardson, [1004] W. N. 146 ; Re Andrew's 
Trust, Carter v. Aridretv, [1905] 2 Ch. 48 (where friends of a deceased 
clergyman subscribed to raise a fund for the education of his infant 
children, which was in fact paid for partly out of the fund and partly out 
of their father’s estate, and it was held that a portion of the fund which 
remained unapplied after they were grown up and their education was 
completed was divisible equally among the children, and that there was 
no resulting trust thereof lor the subscribers) ; and see title Chabities, 
Vol. JV ,pp. 183, 190 ei srg. 

(e) Ward v. Rant (1702), Free. Ch. 182; Birch v. Blagrave (1755), 
Amb. 204; Platavione^Y. Blaple (1816), Coop. G. 250; Cecil v. Butcher 
(1821), 2 .fac. & W. 565, per Pli'MER, M.R., at p. 573 ; Childers v. ChUders 
(1857), IDeG. & J. 482, C. A. 

(/) Sirmes v. Hughes (1870), L. R. 9 Eq. 475 ; Taylor v, Bowers (1876), 
1 Q. B. D. 291, C. A. As to cases where the illegal purpose lias been in part 
carried out, soe pp. 67, 58, post. 

{g) Crop V. Noiion {ilii)), 2 Atk. 74; Maddison v. Andrew (1747), 1 
Ves. Sen. 57, 61 ; Ri^r v. Kidder (1806), 10 Ves. 360 ; George v. Howard 
and Bank of England (1819), 7 Price, 646 ; Currant y, Jago (1844), 1 
Coll. 361 ; Deacon v. Colqnhoun (1853), 2 Diw. 21 ; Wheeler v. Smith 
(1869), 1 Giff. 300 ; Garrick v. Taylor (I860), Bcav. 79; Beecher v. Major 

a 2 Drew. & Sm. ^1 ; Fonest v. Forrest (1866), 11 Jur. (N. s.) 317 ; 

I V. Crutwell (1^6), I 4 P. 20 Eq. 328, per JesSEE, M.R.,at p. 329; 
Tumhridge v. Care (1871), 19 W. R. 1047 ; Standing Y.Bowring (1886), 31 
Ch. D. 282, C. A. The resulting trust may be rebutted as to part of the 
property or part of theint^est therein and hold good as to the rest (jBa^eir 
V, Towvstm (1833), 1 My. & K. 606, per Leach, M.K., at p. 610), 
Tomg V, Peachy (1742), 2 Atk. 264, where a father obtained an absolute 
eon^eyance of property frm his daughter for a nominal consideration in 
order to apply it to a psimular purpose, and then used it for another 
purpose, the daughter was held to be entitled to relief on the ground of 
fraud, but not ground of the eiistence of intrust. 
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deemed in equity to be held on a resulting tfmt tor the purchaser or 
transferor (k). 

104 . The principle of implying a resulting trust applies where 
several persons purchase property in the name of one(i). Where, 
however, two or more persons purchase property in their joint 
names or transfer property into their joint names, and contribute 
the purchase-money or property in equal shares, they hold the pro- 
perty as joint tenants with benefit of survivorship both at law and 
in equity, unless there is evidence of a contrary intention on their 
part at the time of the purchase or transfer, or unless there are 
circumstances from which such an intention can be inferred (A). 
If they contributed the purchase-money or property in unequa] 
shares, there is a tenancy in common between them in equi|iy(0, 
though even in this case the equitable tenancy in common may be 
rebutted by evidence or circumstances (m). 

106 . Where a father or other person in loco parentis purchases 
property in the name of a child or transfers property into the name 
of a child, the transaction does not create a resulting trust for the 
purchaser or transferor, but is an advancement or gift to the child (n), 


(/i) Anon* (1682), 2 Vent. 301 ; Gascoigne v. Thwing (1680), 1 Vem. 360 ; 
Ambrose v. Ambrose (1716), 1 P. Wins. 321 ; Myall v. Myall (1740), 1 Atk. 
59; Lloyd v. Spillet (1741), 2 Aik. 148; Cotirnglon v. Fletcher (1741), 2 
Atk. 156; Young v. Peachy (1742), 2 Atk. 254; Withers v. Withers (1752), 
Amb. 161 ; Dyer v. Dyer (1788), 2 Cox, Eq.Cas. 92; Finchs* Fvnch (1808), 
16 Ves. 43, per Lord Eldon, L.C., at p. 60; Murless v, Franhlm (1818), 
1 Swan. 13, per Lord Eldon, L.C., at pp. 17, 18 ; Field v. Lonsdale (I860), 
13 Bcav. 78; Pfleger v. Browne (1860), 28 Beav. 391; Davies v. Otly 
(No. 2) (1865), 36 Bcav. 208; Haigh v. Kaye (1872), 7 Ch. App. 469; 
Todd V. Moorhouse (1874), L. R. 19 Eq. 69; Rudkin v. Dolman (1876), 
35 L. T. 791 ; Me A Policy No. 6402 of the SeoUish Equitable Life 
Assurance Society, [1902] 1 Ch. 282; see also title Gifts. Vol. XI., p. 414. 

(i) Wray v. Steele (1814), 2 Ves. & B. 388. 

(fc) Edwards v. Fashion (1712), Free. Ch. 332; Carter v. Home (1728), 
I Eq. Cas. Abr. 7 ; Aveling v. Knipe (1815), 19 Ves. 441 ; Harris v. 
Fergusson (1848), 16 Sim. 308 ; Robinson v. Preston (1868), 4 K. & J. 605 ; 
Harrison v. Baiion (1860), 1 John. & H. 287 ; Ms Hughes's I’m®/# (1871), 
24 L. T. 416. But where a mortgage is taken by two or more persons in 
equal shares, there is a tenancy in common in equity {Petiu v. Stuward 
(1631), 1 Rep. Ch. 31 [57] ; Robinson v. Preston, supra, per WOOD, V.-C., 
at p. 511 ; see title Mortgage, Vol. XXL, p. 117). As to co-ownership of 
property generally, see titles Personal Property, Vol. XXII., pp. 403, 
404; Real Propertt and ("hattels Real, Vol. XXIV., pp, 199 et seq, 

(l) Robinson v. Preston, supra, at p. 510. 

(m) Harris v. Fergusson, supra. 

(n) Grey {Lord) v. Grey (1677), 2 Swan. Appendix, 694 ; Elliot v. Elliot 
(1677), 2 Caa. in Ch. 231; Mumma v. Mumma (1687), 2 Vern. 19; 
Baylis v. Newton (1687), 2 Vern. 28 ; Taylor v. ^Maylor (1737), 1 Atk. 386; 
Stileman v. Ashdown (1742), 2 Atk. 477, fer Lord Habdwicke, L.C., at 
p. 480 j Dyer v. Dyer, supra ; Finch v. Finch, supra ; Dummer v. Pitcher 
(1833), 2 My. & K. 262, per Lord Brougham, L.C., at p. 272 ; Sidmouth 
^ Sidmouth (1840), 2 Beav. 447 ; Re Cane's Trusts (1867), 36 L. J. (CH.) 
744 ; Eepworthy. Hepworth (1870), L. R. 11 Eq- 10; Stock v. McAvoy 
(1872), L. R. 16 Eq. 66, per Wickbns, V.-C.f at p. 68 ; Rennet v. Rennet 
(1879), 10 Ch. D. 474; Be Richardson, Weston v. Richardson (1882), 47 
L. T. 614. The principle extends to the case of a transfer into the names 
of a married daughter and her husband, even wheire the name of the trans- 
feror is joined with theirs {BatsUme v. Salter (1876), lOCh. App. 431). The 
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Sbot. 3. unless there is evidence of a contrary intention at the time of the 
Constmc- transaction (o), or the circumstances are such as to raise a presump- 
tive and tion against the advancement or gift (p). The rule is the same where 
Mplied purchase or transfer is made in the joint names of a child or 
T^ts. ^ stranger (a), or in the name of an illegitimate child towards whom 
the father has placed himself in loco parentis (6). A mere moral 
obligation to provide for the other person is not, however, sufficient 
to rebut the resulting trust (c). 


Addition to 106 . If a man puts an additional fund into the names of the 
gettienient trustees of his marriage settlement, who hold funds in trust for 
himself and his wife and children, it is deemed to be intended as an 
accretion to the settled funds and not to be held on a resulting trust 
for lym (d). 


prosum]) tion of a gift or advancement by a mother is not so strong as in 
tii() case of a fatlier, but it is in each case a question of evidence {Be Be 
Yisme (1803), 2 De 0. J. &: Sm. 17, C. A. ; Down v. Ellis (1866), 36 Beav. 
678 ; Sayre v. Hughes (1868), L. 11. 6 Eq. 376 ; Bennet v. Bennet (1879), 10 
Cli. D. 474, 479, 480). As to a grandfather, see Ehrand v. Dancer (1680), 2 
Caa. in Ch. 26; Soar v. PWcr (1858), 4 K. &; J. 152, 157 ; as to a grand- 
mother, see Loyd v. Bead (1720), 1 P. Wms. 607 ; as to an aunt and her 
nioco, see Re llowes^ Howes v. Flafi (1905), 21 T. L. K. 601. 

(o) Blake v. Blake (1721), 7 Bro. Pari. Cas. 241 ; Birch v. Blagrave 
(1783), Arab. 264; Mvrless v. Franklin (1818), 1 Swan. 13, per Lord 
Eldon, L.C., at pp. 17, 19 ; Prankerd v. Prankerd (1810), 1 Sim. & St. 1 ; 
SUlmoiiihv. Sidmoath (1840), 2Bcav. 447 ; Collinson v. Collinson (1853), 3 
Do G. M. & G. 400 ; Williams V, irt/imm«(1863), 32 Beav. 370 ; Tucker v. 
Burrow (1865), 2 Horn. & M. 516. The fact that the purchase could not 
have been taken wholly in the name of the purchaser is not sufficient to 
rebut the preBurnplioii (Dyerv, Dyer (1788), 2 Cox, Eq. Cas. 92, 98). Subse- 
quent acts or exprt^ssions on the part of the parent will not convert the 
advancement or gift into a trust for him.9elf (Murless v. Franklin, supra ; 
Crahb v. Crahh (1834), 1 My. & K. 511, 0. A., per Lord Brougham, L.C., 
at p. 519; Sidmouth v, Sidmonih^ supra). But subsequent acts or 
declarations of the child may establish a trust in favour of the parent 
{Pole Pole (1748), 1 Ves. Sen. 76; Sidmouth v. Sidmouth, supra; 
Jeans v. Cooke (1854), 24 Beav. 613, 521). As to where a father effects 
a policy of assurance on the life of his son, see Freme v. Brade (1858), 
2 De G. S: J. 582, C, A, ;• Worthington v. Curtis (1875), 1 Ch. D. 419, C. A. ; 
Hadden v. Bryden (1899), 1 Y, (Ct. of Sess.) 710 ; A.-O. v. Murray, [1904] 
I K. B. 165, 172, C. A.; see also titles Gifts, Vol. XV., p. 416; In- 
surance, Vol. XVII., p. 662. 

(p) Elliot V. Elliot ( 1 677), 2 Cas. in Ch. 231 ; Pole v. Pole, supra ; Premkerd 
V. Prankerd, supra ; Kilpin v. Kilpin, Kilpin v. Lamb (1834), 1 My. & K. 520 ; 
Gannett v. Wilkinson (1848), 2 De G. & Sm. 244. The fact that the child 
is acting us the parent’s solicitor raises a contrary presumption (Oarrett 
V. W^kinson, supra). But the fact of the child having been already 
advanced or provided for does not necessarily rebut the advancement or 
gift (Kilpin v. Kilpin, Kilpin v. Lamb, supra, per Lord Brougham, L.C., 
at p. 642; Uepworth yp Hepworth (1870), L. K. 11 Eq. 10). As to the 
presumption in favour of or aglinst either resulting trust or advancement, 
see also titles Evidence, VoT. XIII., p. 668 ; Infants and Children, 
VoJ. XVII., pp. 118, 119. - 

(a) Lamplujgh v. Lamplmh (1709), 1 P. Wms. Ill ; Crahh v. Crabh, 
supra ; Kilpin v. Kilpm, Kilpin v. Lamb, supra, at p. 642. 

(b) Beckford v. Beckford (lf74), Lofft, 490 ; Kilpin v. Kilpin, Kilpin v. 
mpra, at p. 642 ; Pc|5^,V, Petty (1853), 17 Jur. 646; Soar v. Foster, 

supra, jper Wood, V.-C., at pp. 157 et seq. 

(c) Soar V. FosUnr. supra, per Wood, V.-C., at p. 161. 

(d) Be Curteis^ mists (1872), L. R. 14 Eq. 217. # 
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107. If a husband purchases property la the sole name of his 
wife or transfers property into her sole name, he is presumed to do 
60 as an absolute advancement or gift to her {e) ; and a purchase or 
transfer of property in or into the joint names of himself and his 
wife, or of himself and his wife and a third person, is presumed to 
be for the benefit of his wife if she survives him, thou^li if he 
survives her the property reverts to him(/). On the other hand, 
where a wife hands over to her husband property belonging to her 
for her separate use, without any intention of n^aking a gift of it to 
him, he is a trustee of it for her (r/). The above rules as between 
husband and wife do not apply where there is evidence of a contrary 
intention {h), 

108. It would seem that a voluntary conveyance of real proj)erty 
is deemed, in the absence of evidence to the contrary, to pass the 
beneficial interest in the property conveyed (i). 

(v.) Property put into the Name of Another for Fraudulent or Illeynl Parjme. 

109. Where property is fraudulently purchased in or transferred 
into the name of another for a purpose which is prohibited by law, 
and that purpose is partially carried out {k), the principle that in 
pari delicto potior est conditio possidentis (1) applies, and the court 

(e) Be EyJcyn's Trusts (1877), 6 Ch. D. 116, per Malins, V.-C., at p. 118; 
see Kinjdon v. Bridges (1C88), 2 Vcrii. 67; Jiider v. iOVider ( 1 806), 10 
Vcs. 3G0, per Lord Eldon, L,C., at p. 367 ; Boary. Foster (1868), 4 K. & J. 
152, 168, 160; and see title Husband and Wife, Vol. XVJ., pp. 394 
et sea. The principle applies wliore the name of a tliird ])crson is'added 
{Bo Eykyn's Trusts^ supra, at p. 119). 

if) Christ's Hospital v. Badgin (1712), 2 Vern. 683 ; Dimmer v. Pitcher 
(1833), 2 My. & K. 262; Drew v. Marlin (1864), 2 Hem. & M. 130; 
lie Eykyn's Trusts, supra, at pp. 118, 119 ; Ko Young, Trye v. Sullivan 
(1885), ‘28 Ch. D. 705 ; Morrison v. M^Feri'an, [1901] l’ I. K. 360. 

ig) Green v. Carlill (1877), 4 Ch, D. 882; Be Flamank, Wood v. Cook 

(1889), 40 Ch. D. 461 ; Mercier v. Mcrcier, [1903] 2 * 98, C. A.; and 

Boe p. 61, post. While they arc living t(»gethor, ilie luishanO is not liable 
to account for the income of the property which he ii.sca, with the wife’s 
acquiescence, since ho is presumed to have .applied it for tJjeir joint benefit 
(Be Flamank, Wood v. Cock, supra) ; and see t>IJe Husband and Wife, 
Vol. XVL, pp. 392 et seq. 

(h) Marshal v. Cruiwcll (1875), L. R. 20 Eq. 328 (where it was held that 
if a man in failing health puts money into the joint account of himself 
and his wife at a bank for the sake of convenience in adTriirustering their 
household affairs, the balance at his death forms part of his estate). 

(i) Lloyd V. Spillet (1741), 2 Atk. 148, 160; Young v. Peachy (1742), 

2 Atk. 254, per Lord Hardwicke, L.C., at p. 256 ; Fowkes v. Pascoe 
(1876), 10 Ch. App. 343, per James, L.J., at p. 348. A contrary opinion 
has been expressed in other cases; sec Llliot v. Elliot (1677), 2 Cas. in 
Ch. 231 ; Norfolk (Duke) v. JEfroiane (1698), Erec. Ch. 80. The latter view is 
adopted in Lewin on Trusts, 12th ed., p. 164; Williams, Law of Rea) Pro- 
perty, 2l8t ed., p. 183 ; see also title GiPTif, Vol. X V., p. 417. No resulting 
trust for the lessor is raised by a gratuitous lease (PUkington v. Bayley 
(1778), 7 Bro. Pari. Cas. 383). As to the implication of a resulting use, 
where a conveyance is made without any consideration or declaration 
of use, see title Real Propertt and Ciiaiteus Real, Vol. XXIV., 
p. 280, note (t). t 

(A;) As to where the purpose is never even partially carried out, see 
pp. 60, 61, ante, 

(f) Munt V. Stokes (1792), 4 Term Rep. 561, per Buller, J., at p. od4 ; 
Haigh v. Kaye (1872), ^7 Ch. App. 469, per James, L.Jit at p. 473. 
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SioT.3. (Joes not assist the purchaser or transferor to enforce his claim to 
CoBstnic- the beneficial interest in it under a resulting trust or interfere with 
tlve and the possession of the nominee or transferee (w). 

Implied , 

Sub-Sbot. 3 . — TrvitB Implied /rpm Other BdaiwMhip$, 


Contractual HO. Where under a contractual or other relationship subsisting 
relationship parties one of them holds or deals with the property 

of the other in a fiduciary capacity, he is regarded in equity as 
doing so on an implied trust from the other party, but subject 
in each case to the conditions which the relationship implies or 
involves (n). 

Agent. * in- A contract of agency does not in itself make the agent a 

• trustee (o); but he may, under a power of attorney or otherwise, 

hold and deal with the property of his principal in such circum- 
stances and in such a manner as to constitute him a trustee for his 
principal (p). 


(m) Moniefiori v. MonUfiori (1762), 1 Wm. Bl. 363 ; Roberts v. Roberts 
(1818), Dan. 143; S. C.^subiiom, l)oe d. Roheiis v. Roberts (1819), 2 B. 
& Aid. 367 ; Brackenhury v. Brackenbury (1820), 2 Jac. & W. 391, C. A., 
per Lord Eldon, L.C., at p. 394 ; Cecil v. Butcher (1821), 2 Jac. & W. 666, 
per Plumbh, M.ll., at pp. 573, 676, 677; Fhillpotts y. Phillpotts (1860), 
10 C. B. 85; Ayerst v. Jenkins (1873), L. R. 16 Eq. 275; aoe Re Great 
Berlin Steamboat Co. (1884), 26 Gh.D. 616, C. A. ; and note (<), p. 26, ante. 
If the trustee seeks the direction of a court of equity as to the application 
of the property, the court directs that it shall revert to the estate of 
the disposer {Phillips v. Probyn, [1899] 1 Ch. 811). The last principle 
does not apply where the object of a trust is lawful in itself but is 
incapable in la>v of taking under the disposition {RusseU ^.Jackson (1852), 
10 II are, 204, 214) ; see pp. 50 ei seq., ante. 

(n) Terry v. Waoher (1846), 15 Sim. 447 ; Shaw v. Foster (1872), L. R. 5 
H. L. 321, per Lord OTIaoan, atp. 349;-Brnoa! Y.Oye (1872), L. R. 6 II. L. 
666, per Lord Westbuut, at pp. 675, 676; Egmoni (Earl) v. Smith, Smith 
V. Eymont (Earl) (J877), 6 Oh. D. 469, per Jessel, M.R., at pp. 475, 476. 
Wherever persons agi’ee concerning a particular subject, that, in a court of 
equity, as against the party himself and any claiming under him, volun- 
tarily or with notice, raises a trust (Regard v. Hodges (1792), 1 Ves. 477, per 
Lord TifUBLOW, L.C., at p, 478 ; Berwick v. Matthews (1892), 66 L. T. 664). 
As to when implied trusts of this nature are excepted out of the operation 
of the Statutes of Limitation, see title Limitation of Actions, Vol. XIX., 
pp. 142, 161, 164, 170. Trustees and persons acting in a fiduciary position, 
when ordered by a court of equity to pay money in their possession or 
under their control, are liable to imprisonment for default in payment 
(Debt-ora Act, 1869 (32 Ar. 33 Viet. c. 62), s. 4 (3) ; Marris v. Ingram (1879), 
13 Ch. 1). 338 ; He Strong (1886), 32 Ch. D. 342, C. A., per Fry, L.J„ at 
p. 347); see title Contempt op Court, Attachment, and Committal, 
Vol. VH., pp. 209, 300. t 

(o) lAster d' ( o. v. Stt^bbe (1^90), 46 Ch. D. 1, C. A. ; Piddoeke v. Burl, 
[1894] 1 Oh. 843, per Chitty, J., at p, 346 ; Henry v. Hammond, [1913] 
2 K. B. 516; and see title^AuBNCY, Vol. I., pp. J81, 182, 184, 188. 

(p) Benckman v. East India Co. (1797), 8 Bro. Pari. Cas. 85 ; Foley y. 
Hw (1848). 2 H. L. Cas. 28, per Lord Cottenham, L.C., at pp. 35, 36 : 
Bwrdiek v. Garrick (1870), fiLOn. App. 233, per Lord Hatherlet, L.C., at 
p, 240 ; Gray v. Batman (lSj2)t 21 W. R. 137 ; North American Land and 
Timber Vo., Ltd. v. Watkins, [1904] 1 Ch. 242, afBnned, [1904] 2 Ch. 233, 
C, A. ; R( id-N ewJoundUind Co. V. Anglo-American Telegraph Co., Lid., 
[1912]A.C.656,]P|iC. 
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112 . An auctioneer holds on trust for the vendor deposit money 
paid to him in respect of a sale (q). 

113 . The deposit of money with a banker is ordinarily not a 
transaction w*hicb creates a fiduciary relation between the parties, 
but is simply a loan(r). Special circumstances may, however, 
create an implied trust in the case of a banker or other person 
with whom the money or property of another is deposited («). 

114 . A broker or consignee, though not ordin^ily in the position 
of a trustee (t), may receive property under oouditions which create 
an implied trust of it for the owner (a). 

116 , A company or corporation is in a certain sense a trustee of it^ 
corporate property for its nominal members (6). It is not, however, 
ordinarily affected with trusts or equitable interests upon or 
subject to which its nominal members hold their shares or 
interests therein (c) ; and an insurance company is not a trustee of 
money due under its policies (d). 

On the other hand, an implied trust for the company and 
its members, involving inability to make personal profit out of 
transactions affecting the company (c), is attached by law to the 
position of a promoter of a company (/) or a director of a 


(q) Crowther y. Elgood (1887), 34 Ch. D. 691, C. A. ; see title Auction 
AND Auctioneebs, Vol. L, pp. 614 et seq, 

(r) Fott V. Cleag (1847). 16 M. & W. 321 ; Foley y.llUl (1848), 2 H. L, 
Cas. 28; Burdick v. Garrick (1870), 5 Ch. App. 233, p(?rLord Hatiiekley, 
Ij.C., at p. 240 ; Be Sutton'e Tmsts (1879), 12 Ch. D. 176 ; Wilson v. Bury 
{Lord) (1880), 6 Q. B. 1). 518, C. A., per Brett, L.J., at p. 631 ; and see 
title Bankers and Banking, Vol. I., pp. 683, 584, 688. 

(fi) Be Tiddf Tidd v. Overdl, [1893J 3 Ch. 164 ; Coleman v. Bucks and 
Oxon Union Bank, [1897] 2 Ch. 243; and see p. 00,jpr>.^/ 

{t) King v. Hutton, [1900] 2 Q. B. 604, C. A.; LAoyv^ B<mk v. Swiss 
Bankverein, Union of Jjondon and Smiths Bank v. Same (1913), 108 L, T. 
143, C. A. ; and see title Sale of Coods, Vol. XXV., pp. 138 et seq. 

(a) Fitzgerald y. Stewart (1831), 2 Russ, & M. 467 ; see j>. 90, post. 

(t) BUgh y. Brent (1836), 2 Y. & C. (ex.) 268, per Lord Abjnoer, C.B., 
at p. 280. But a misapplication of the corporate poT])erly is not dealt 
with in a court of equity as a breach of trust (Colchester Corporation y. 
Lowten (1813), 1 Ves. & B. 226, per Lord Eldon, L.C., at pp. 244 et seq.) ; 
aud the ordinaiy rights and duties as between a trustee and his eesims gue 
trust do not subsist between a company or corporation and its members 
{Salomon v. Salomon dt Co., Salomon Go. v. Salomon, [1897] A. C. 22, 
per Lord Herschell, at pp. 43, 44). The money of a company or corpora- 
tion is a trust fund because it is applicable only to its special purposes ; 
but the company or corporation is the cestui que trust, and its individual 
members do not hold that position (Bussell v. Wakefield Waterworks Oo. 
(1876), L. R. 20 Eq. 474, per Jessel, M.R., at p.*479). A company is not 
trustee of dividends declared ; see title CcwPANiiis, Vol. V., p. 276. 

(c) lAmsden v. Buchanan (1866), 4 Macq. 950, H. L. ; Muir y. City of 
Glasgow Bank (1879), 4 App. Cas. 337; Societe Qdndrale de Paris v. 
Walker (1885), 11 App. Cas. 20; Binney v. Ince Hall Coed and Cannel 
(To. (1866), 35 L. J. (CH.) 363, 368 ; Simpson y. Molsons* Bank, [1895] 
A. C. 270, P. C. ; and see title Companies, ^Vol. V., pp. 160, 161, 193, 
197, 198. 

(d) Matthew y. Northern Assurance Co. (1878), 9 Ch. D. 80; see title 
Insurance, Vol. XVII., p. 665. 

(e) See pp. 48, 49, ante, p. 121, post. • 

if) Rkhens v. Congreve (1828), 1 Russ. & M. 150 ; Hay's Case (1875), 10 
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i 

Sect. 3. company (g). Although directors stand in a fiduciary position to 
Construe- the company, they do not, however, stand in such a position to a 

tive and stranger with whom the company has dealings (li). Again, if a 

Implied breach of trust is committed by a company acting through its l3oard 
T^s. directors, no action in respect thereof can be maintained against 
the directors personally (i). 

Executor. 116. In a loose sense a legal personal representative is a trustee 
for the creditors and beneficiaries claiming under the deceased, 
since he holds th€^r( 3 al and personal estate of the deceased for their 
benefit and not for his own (k) ; and he is guilty of a breach of trust 
if he misapplies it(Z). An executor is not, however, as such, strictly 
a trustee for a legatee, whether the legatee is an adult (m) or an 
•Infant (rO, nor for the next of kin of the testator (o), notwithstanding 
thelcerms of the Executors Act, 18e]0(p). He does not become a 
trustee by signing a residuary account (</), or by merely assenting 

Ch. App. 593 ; Tiagnall v. Carlton (1877), 6 Cli. P. 371, C. A. ; Erlanaer v. 
New Sombrero Phosphate Oo. (1878), 3 App. Ca.s. 1218 ; Emma Silver Mining 
Co. V. Orant (1879), 11 Oli. I). 918, C. A. ; Lagunas Nitrate Co. v. Lagmas 
Syndicate, [1899] 2 Ch. 392, (/. A., per IjINDLEY, M.R., at p. 422 ; Gluckstein 
V. Barnes, [1900] A. 0. 240 ; and see title Companies, Vol. V., pp. 49, 60; 
but see Omnium Electric Palaces, IM. v. Barnes, [1914] 1 (’h. 332, C. A. 

(g) York and North Midland Bail. Co. v. Hudson (1853), 16 Beav. 485 ; 
Oaskellv. Chambers (No. 3) (I85<S), 26 Bcav. 360; Re Wood's {A. MJ) 
Ships' Woodite Protection Co., Ltd, (1890), 62 L. T. 760, per Stirling, J., 
at p. 762 ; and see title Companies, Vol. V., pp. 221, 222, 226 et seq., 
708. As to the position of directors of a limited company which under- 
take! the administration of a trust estate, see Bath v. Standard Land Co., 
Lid., [1911] 1 Ch. 618, C. A., per Fletoiieh Moulton, L.J., at pp. 636 
et seq. The fact that a director holds liis qualification shares as a 
trustee for another person or company does not render him a trustee of 
his director’s fees for that person or company {Be Dover Coaljicld Exten- 
sion, JAd., [10081 1 ('h. 65, C, A.). Neither a secretary nor an auditor is 
a inisleo ; seo title Limitation of Actions, Vol. XIX., p. 1C7, note {g). 

{h) Bath V. Standard Land Co., Ltd., supra, per Cozens -Hardy, M.R., at 
p. 625 ; n(»r even as a rule to individual shareholders ; see title Companies 
V' o]. V., p. 226; compare Allen v. Hyatt (1914), 30 T. L. R. 444, P. C. 

{%) Ibid., at pp. C2o, 626. 'I’hero is an essential distinction between a 
director and a trustcer(NmrtA v. Anderson (1880), 15 Ch. D. 247, C. A., 
per James, L.J., at p. 275). 

{h) Re Hyatt, Bowles y, Hyatt {ISSS), 38 Ch. D. 609, 617 ; Re Davis (Jane), 
ReDavisiT. H.), Evansv. J/ao?c, [1891 1 3(’h. 119,C. A., pcrLiNDLEY, L.J., 
at p. 124 ; Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 2 (1). 

(I) Eordham v. Wallis (1853), 10 Hare, 217, per Turner, V.-C,, at 
p. 226; Be Marsden, Bowden y. Laifland, Oibhs v. Layland (1884), 26 
Ch, I). 783. per Kat, J., at pp. 789, 790. 

(m>) Be Barker, Buxton v. Campbell, [1892] 2 Ch. 491 ; Re Maekay, 
Mackay v. Gould, [1906] 1 Ch. 25, 30 ; see Dacre v. Patrickson (1860), 1 
Drew. & Sm. 182, 185. 

(n) Re Davis (Jane),^ Davis (T. E.), Evans v. Moore, supra. An 
executor may, liowever, he trustee for an infant legatee for certain statu- 
tory purposes ; see titles Executors and Administrators, Vol. XIV., 
p. 273 ; Infants and Children, Vol. XVH.. p. 88. As to guardians and 
oiiralors, see title Infants and Children, Vol. XVII., pp. 121 et seq. - 

(o) Re Lacy, Royal General Theatrical Fund Association v. Kydd; [1899] 

2Ch. 149. ‘ ^ 

(p) 11 Geo. 4 & 1 Will. 4* 0 . 40; see title Executors and Adminis- 
trators, Vol. XIV., p. 284. 

(q) Re Rowe, Jacobs v. Bind (1889), 58 L. J. (CH.) 703, C. A. ; see 
Tyson v. Jackson (||661), 30 Beav. 384 ; Brewster v^ Prior (1886), 55 L. T- 
771 ; Aftenhorough v. Solomon, [1913] A. C. 76, 81. 
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to an absolute legacy (a). If, however, pwperty is bequeathed to 
him on trust, he becomes a trustee of it (b) when he has either 
proved the will (c) and has paid all the debts (rf), or, in the case of 
a legacy, hag assented to it(e) or has severed it from the rest of the 
estate (/), or has executed a declaration of trust (^f). The personal 
representative is also by statute declared to be a trustee of the real 
estate which devolves upon him for the persons beneficially entitled 
thereto {/e). 

117. Where a husband is in possession of property belonging in 
equity to his wife for her separate use, he is a trustee of it for her (i). 

118. Though in a broad sense a tenant for life or other limited 
owner of property is not a trustee for the remainderman (/i), yel^ 
if he becomes possessed of some capital benefit by reason and in 
respect of his limited ownership thereof, he holds it in trust for 
himself and the remaindermen according to their respective interests 
in the property (Z). If lie renews a renewable lease lie does so for 


(fl) Be Rowe, Jacobs v. Hind (1880), 38 L. J. (on.) 703, C. A. 

(b) Salter v. CUivanagh (1838), 1 Dr. & Wal. 608; Batriak v. Simplon 
(1889), 24 Q. B. 1). 128 ; tlariford v. Power (1868), 2 I. It. Kq. 204. As to 
tlio ctTcct of tlio Statutes of Limitation, see titles Kxecutoks and Adminis- 
trators, Vol. XIV., p. 265; Limitation of Actions, Vol. XIX., p. 167. 

(c) Muckloiv V. Fuller (1821), Jac, 198. 

(d) Charlton v. llurham {Earl) (1809), 4 Ch, App. 433, 439 ; Be 
Nixon V. Smith, 1 1002] 1 Ch. 176 ; Be QompeMz's (F. T.) Estate, Parker 7. 
G ompertz {\010), 55 Sol. Jo. 70. 

(0) Dix V. Uurjofd (1854), 19 Boav. 409; (Hegg v. Howland (1866), 
L. R. 3 Eq. 368, 372 ; Attenborough v. Solomon, supra, at pp, 83, 84 ; see 
Jjijrehall v. Bradford (1822), Macld. & G. 235, 240, 241. 

(/) Ex parte hover 5 Sim. 500; Phillipo v. Mummgs (1837), 2 

My. & Cr. 309 ; (f Reilly v. WaUh (1872), 6 L K. Eq. 555. 

(g) Be Rowe, Jacobs v. Hind, supra; seo also tho cases cited in note(qf), 
p. 60, ante. 

{h) Land Transfer Act, 1897 (60 & 61 Viet. c. 66), .2(1); seo title 
Descent and Distribution, Vol. XL, pp. 4, 5 ; Be Peel, Woodcock v. 
Jfoldroyd, [1899] W. N. 208 ; Be Cowley, [1901 ) 1 CJi. 38. As to tlH3 trustee- 
ship of personal estate created by the Executors Act, 1830 (11 Geo. 4 & 1 
Will. 4, c. 40), seo Re Lacy, Royal General Theatrical Fund Association v. 
Kydd. [1899] 2 Ch. 149. per Stikung. J., at pp. 158 et seq. 

(t) Bennet v. Davis (1725), 2 P. Wms. 316; Dixon y. Dixon (ISIS), 9 
Cli. D. 587, 593 ; Alexander v. Barnhill (1888), 21 L. R. Jr. 511 ; Wassell v. 
LeggatL [1896] 1 Ch. 554 ; Be Uarhness and Allsopp's Contract, [1896] 2 Ch. 
3.58, per NoRTir, J., at p. 362 ; Mercier v. Mercier, [19031 2 Ch. 98, C. A. ; 
and see pp. 37, 57, ante ; and title Husband and Wife, Vol. XVI., pp. 341 
et seq., 412 et seq. Before the Married Women’s Property Act, 1882 
(45 & 46 Viet. c. 75), a gift to a married woman for her separate use 
necessarily carried an express trust upon the face of it ; and any person 
who got into his posses.sion the subject of itw'ith notice of the trust became 
a trustee {Hartford v. Fov)er (1868), 2 I. R. Eq. 204, per Chatterton, V.-C., 
at p. 216). • 

(k) Be LleweUm, Llewellin v. Williams (1887), 37 Ch. D. 317,' per 
Stirling, J., atp. 325; see Sebright v. Thornton, [1886] W. N. 176; see, 
iprther, title Settlements, Vol. XXV., pp. 635, 636. 

(1) Owen V. Williams (1773), Amb. 734; Pole v. Pole fl865), 2 
Drew. & Sm. 420 ; Bagot v. Bagot, Legge v* Legge (1863), 32 Beav. 509; 
compare title Settlements, Vol. XXV., pp. 601, 602. Compare the rule 
that a person who obtains possession of proi>erty in the character of tenant 
for life and subsequently acquires the fee under the Statutes of Limitation 
is estopped from denyjpg tho title of the remaindermans; see title Estoppel, 
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their benefit (m). If her unduly cuts down timber or works mines, 
or otherwise commits waste on the property, he is liable to make 
good for the benefit of the remaindermen the loss which the 
property has sustained thereby (a). If he receives a bonus from a 
railway company in consideration of not opposing their Bill in 
Parliament, he holds it on a similar trust (6). 

A tenant for life of real estate, who pays off a charge thereon 
without taking an assignment of it to himself, is presumed to have 
intended to constitute himself a creditor against the estate for the 
sum BO paid. On *the other hand, if a tenant in tail or absolute 
owner pays off a charge on the estate, he is presumed to have 
intended to exonerate tlie estate therefrom and is not deemed a 
creditor in respect thereof. In each case the presumption may be 
rebutted (c). 

A tenant for life under a settlement within the meaning of the 
Settled Land Act, 1882 (d), and the amending Acts (e) is, in relation 
to the exercise by him of any power under those Acts, deemed to be 
in the position, and to have the duties and liabilities, of a trustee for 
all parties entitled under the settlement (/). 

119 . During the continuance of a mortgage there is no actual 
and present relationship of trustee and cestui que trust between mort- 
gagor and mortgagee (^), and a mortgagor’s equity of redemption 
differs materially in many respects from a trust estate (h). The 
relation, however, is or may become for some*’ purposes a trust 
relation (i\ A mortgagor may create a mortgage in such a form 
as tft make himself trustee of property for the purposes of the 
security (k) ; but in that case the trust remains dormant until the 


(m) Taster v. Marriott (1768), Amb. 668 ; Eawe v. Chichester (1773), 
Amb. 716; IHckeringv. Vowles (1783), 1 Bro. C. C. 197 ; Parker y. Brooke 
(1804), 9 Ves. 683; Byre y . Bolfhm (1813), 2 Ball & B. 290; Oiddings 
y. Giddings (1827), 3 Buss. 241 ; Cridlnnd v. Luxlon (1831), 9 L. J. (o. 8.) 
(cU.) 99; Waters v. Bailey (1843), 2 Y. 0. Ch. Cas. 219; Trumper v. 
Tnmper 8 Ch. App. 870; titles Equity, Vol. XIII., p. 155; 

Settlements, Vol. XXV.. p. 700 ; and ace Griffith v. Owen, [1907] 1 Ch. 1 95. 

(а) Whitfield v. (1724), 2 P. Wma. 240 ; Bewick v. Whitfield (1734), 
3 P. Wnis, 267 ; Powletl v. Bolton {Duchess) (1797), 3 Ves. 374 ; Wickham 
y. Wickham (1815), 19 Ves, 419; Bagot v. Bagot, Legge v. Zegge(1863), 
82 Beav. 609; and see titles Equity, Vol. XIII., p. 90 ; Real Property 
AND Chattels Real, Vol. XXIV., p. 176 ; Settlements, Vol. XXV., 
pp. 600 et seq. 

(б) Lands Clauses Consolidation Act, 1846 (8 & c. 18), s. 73 ; 

Pole y. Pole (1866), 2 Drew. & Sm. 420; compare title Settlements, 
Voh jeXV., pp. 607 et seq. 

(o) Jones V. Morgan (1783), 1 Bro. C. C. 206; see titles Equity, 
Vol. XIII., pp. 146 et seq, ; Mortgage, Vol. XXL, pp. 318 et seq, 

(S) 45 & 46 Viet, c. 88. 

[e) See titie Settlem^Iits, Vol. XXV., pp. 624 ti seq. 

if) Settled Land Act, 1882 (l6 & 46 Viet. c. 38), s. 63 ; see title Settle- 
ments, Vol. XXV., pp. 633, 636, 674, note [u]. 

(g) Trustee Act, 1893 (758 & 57 Viet, c. 63), s 60; London and County 
Bmkim Co. v. Goddard, [18973 1 Ch. 642, per North, J., at pp. 649, 659. 

(>) Tucker v. Thurstan (1810), 17 Ves. 131, per Lord Eldon, L.C., at 
p. 133 ; Burgess v. Whcaidj^ v. WheaU (1769), 1 Eden, 177, 
CLARite, M.R., at p. 206. 

{i) Oholmondehy {Marquie)r. CUnten (Lord) (1820), 2 Jac. k W. 1, 189, 
H. L., wr Lord tonoN, L,C., at pp. 190, 191; see title Mortgage, 
Vol. XXI„ pp. 26jr^0O, 310. « 

Ik) Molfoyd v. Marshall (1861), 10 Q. L. Cas. 191, per Lord West- 
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mortgagee calls it into operation (1), Under the ordinary form ol 
mortgage a mortgagee is in some senses and in some circumstances 
a trustee for the mortgagor and for subsequent incumbrancers (m). 
A mortgagee who has entered into possession of the mortgaged 
property is trustee of the rents and profits thereof for himsoll and 
subsequent incumbrancers and for the mortgagor (n). If he has 
not interfered with the property, he is not strictly a trustee till the 
mortgage money is tendered to hiin(o). A mortgagee who sells 
the property is, however, constructive trustee of the surplus proceeds 
of sale, if any, after payment of the money owing to him on his 
security (jf)); and a mortgagee of the legal estate, who has been 
paid off, holds that legal estate, until he reconveys it, in trust for 
the mortgagor (q), .« 

120. Partnership does not in itself create a fiduciary relation 
between the partners or make one of them a trustee for the other 
or for his representatives (r). The relation may, however, arise on 


BiiiiY, L.C., at p. 211 ; Tailhy v. Official Receiver (1888), 13 App. Caa, 
623, pwLord Macnagthen, at p. 641 ; Re Crowe's Mortgage (187 1), L. R. 
13 Eq. 26 (covenant to surrender copyholda). A mortgagor is a sort of 
trustee for the mortgagee {Burgh v. Fmnct® (1673), Caa. temp. Finch, 28, 29). 

{1) Tailhy v. Official Receiver ^ supra, at p. 641. 

(m) Dobson v. Land (1850), 8 Hare, 216, per Wigram, V.-C., at p. 220. 
But he is not such a trustee to all intents and purposes, nor is ho subject 
to the rules of law by which persons filling a fiduciary (character are wholly 
restrained from any dealings with the property for their own benefit 
{Nesbitt V. Tredennick (1808), 1 Ball & B. 29; Dobson v. Land, ifupra, 
at p. 221 ; Shaw v. Bunny (1866), 2 Do G. J. & Sm. 468, C. A. ; and see 
title Mortgage, Vol. XXL, pp. 72, 263, 254, 259, 260). He does not 
become an actual trustee by the fact of his security being in the form of a 
trust for sale {Kirkwood v, Thompson (1865), 2 Horn. & M. 392 ; Locking 
V. Parker (1872), 8 Ch. App. 30 ; and see title Mortgage, Vol. XXL, 
p. 72). 

(w) Bucks {Duke) v. Gayer (1684), 1 Vorn. 258; (Jh jman v. Tanner 
(1084), 1 Vern. 267 ; Copprmg v. Cooke, Cooke v. Knight (1684), 1 Vorn. 
270 ; Parker v. (Jalcraft, Dunn v. Same (1821), Madd. & G. 11 ; While v. 
GUy of London Brewery Co, (1889), 42 Ch. D. 237, C. A. ; Kavwmiph v. 
Workingman's Benefit Building Society, [1896] 1 L»R. 50, C, A. He is not 
Rt liWty to prejudice by his conduct the rights, of a subsequent incum- 
brancer of whose mortgage he has notice {Beniham v. Uaincomi (1691), 
Free. Ch. 30). 

(o) Oholmondcley (Marquis) v. Clinton {Lmd) (1820), 2 Jac. & W. 1, 191. 

(p) Banner v. Jimdoc (1881), 18 Ch. D. 264, per Kay, J., at p. 269 ; 

London and County Brnking Co, v. Goddard, [1897] 1 Cb. 642, per North, J., 
at p. 650 ; West London Bank v. Reliance Permanent Building Society 
(1886), 29 Ch. D. 964, 962, C. A. ; Charles v. Jones (1887), 36 Ch. D. 644, 
549; and see title Mortgage, Vol. XXL, pp. 259, 260. As to the circum- 
stances which may render him an express trustee, see 260; and title 

Limitation op Actions, Vol. XIX., p. 166, He.is not trustee as regards 
the exercise of tiie power of sale ; see title Mortgage, Vol. XXL, p. 263. 

iq) Teevam v. Smith (1882), 20 Ch. D. 724, 730, C. A. ; Sands to Thompson 
(1883), 22 Ch. D. 612, 618; London a/nd County Banking Co. v. Goddard, 
at p. 660; and see title Mortgage, Vol. XXI., p. 310. 

(r) Knox v. (1872), L. 11. 5 H. L. 666, per Lord Westbuet, at p. 676, 
disseniiente Lord Hatheklet, L.C., at pp. ^TS et seq. ; Piddaekts v, Burt, 
[1894] 1 Ch. 343. A partner appointed salesman to the firm is not a 
irnsteo of his salary as salesman {Be Lewis, Lewis v. Lewis, [1910] 

N. 217 ; compare Re Dover Coalfield Extension, Ltd,, [1908] 1 Ch. 66, 

A.) ; but a partner ^ho in the course of negotiating for a lease to the 
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the death of one of them or be created by other special circum- 
stances (s). 

121 . A person who, after having made a settlement or other 
disposition of property which is complete in law, obtains possession 
of the property himself, holds it in trust for the purposes of the 
settlement or disposition and must account for it in equity 
accordingly (t). 

122. A solicitor is not ordinarily in the position of a trustee 
for his client, even though money or property of his client passes 
through his hands (a), though he may constitute himself a trustee 
by his transactions or conduct (Z/). 

« 123 . A person who has contracted to sell real property to the 
purshaser is in a sense a trustee of it for the purchaser (c*); but, until 
the completion of the purchase, he has a lien upon it for the pay- 
ment of the purchase-money (d). He has also a substantial and 
paramount personal interest in the property, and a right to protect 
that interest, and an active right to assert that interest if ariything 
is done in derogation of it (c). 


partnership firm receives a large sum of money from the lessors is a 
trustee of it for the benefit of the firm (Fawcett v. Whitchoiise (182U), 1 
lluss. M. 132). As to the renewal of leases by partners, see pp. 47, 48, ante. 

(s) Lake v. Gibson (1720), 1 Eq. C/ia. Abr. 200, per Jekyll, M.lt., 
p. 291; Brown v. l)e t ..... . 



L. R. 5 H. L. 6,50, per Lord VVestbury, at pp. 676, 676; tjasseh v. 
Ste^vart (1881), 6 App. Cos. 64, per Lord Penzance, at p. 77, and per 
Lord Blackbujin, at p. 79; and see title Partnership, Vol. XXlL, 
pp, 4, 66, 100, 101. As to the liability of co-partners for a breach of trust 
counselled by one of them, see note (h), p. 91, post; and title Partner- 
ship, Vol. XXI r., pp. 31, 34, 36. 

(t) Fortescue v. Barnett (1834), 3 My. & K. 36; Fletcher v. Fletcher 
(1844), 4 Hare. 67 ; Nanneif v. Morgan (1887), 37 Ch. 1). 346, 0. A.; 
Ee Patrick, Bills v. Tatham, [1891] 1 Ch. 82, C. A. 

(a) Fgler v. Fyler (1841), 3 Beav. 660 ; Be Uindmarsh (1860), 1 Drew. 
& Sm. 129; Watson w. Woodman (1875), L. R. 20 Eq. 721 ; as to hi« 
liability as an officer of the court, see title Solicitors, Vol. XXVI., 
pp. 837 et seq, * 

(h) Bulkleyy. Wilford (1834), 2 Cl. & Fin. 102, 177/H. L.; Tinrdick v. 
Garrick (1870), 6 Ch. App. 233; Barpham v. Shocklock (1881), 19 
Ch. D. 207, C. A. ; Ee Vernon, Ewens d? Co. (18S6||M Ch. D. 402, C. A. 
As to when the solicitor to a trustee becomes hlmseliuable as a trustee lo 
the cestui qae tmst, see pp. 90, 91, post. 

(cj Eose V. Watson (1864), 10 H. L. Cas. 672; Shaw v. Foster (1872). 
L. R. 6 li. L. 321 ; Knox v. Gye, supra, per Lord Westbijry, at p. 676 ; 
LysagU v. Edwards (1876), 2 Cb. D. 499 ; Clarke v. Eamus, [1891] 2 
Q. B. 460, G. A. ; and tm title Sale of Land, Vol. XXV., pp. 364 et seq., 
368. The equitable right of* the purchaser under the implied trust only 
subsists as against, the vendor and cannot be asserted against a third 
party [ Task&r v. Srmll (J837), 3 My. & Cr. 63, per Lord Cottenham, L.C., 
at pp. 70, 71 ; Pollcxfen v. Moore (1746), 3 Att. 272). 

(d) See title Sale of Land, Vol. XXV., p. 368. No such relation arises 
between vendor and vende® of personal chattels {Pooley v. Budd (1851), 
14 l^v. 34, per Rosiilly, If'iB., at p. 44 ; but see Stewart v. Lupion (1874 , 
22 W. R, 865). 

(e) Shaw V. Foster, supra, per Lord Cairns, at p. 338 ; and see title 

Sale op Land, m XXV., p:m. , 
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Part II.— Trustees, 

, Sect. 1. — Skjt.1. 

124. Any person who is capable in law of holding property in 

his own right may hold the ofidce of trustee in respect of such 

property (f). A corporation, whether aggregate or sole, may be a who may be 
trustee (^), but cannot without a licence in mortmain hold real trustees, 
property in trust which it could not without sudh licence hold for 
its own benefit (^). The ofiSce may be held by a w^oman, whether 
unmarried (i) or married (A), or by an infant (Z), or an alien (/«)• 

125. A person may hold a legal estate in property as trustee oj Beneficiaries, 
that estate for himself and other beneficiaries (ii). He may^ot, bow far 
however, at the same time be sole trustee and sole cestui que trust 

of commensurate legal and equitable estates in property (o), though 


(/) Willis, Duties and Responsibilities of Trustees (1827), cb. 2, pp. 30 
etseq. : 1 Sanders, Uses and Trusts, «')th ed. (1844), pp. 38S et mj. As 
to how far the Sovereign can be a trustee, see title (^Jonstitutional Law, 
Vol. VL, pp. 494, 495. As to tnisteea of literary and sricniifle. institu- 
tions, see title Literary and Scientific Institution a, Vol. XIX., 
pp. 198, 200, 201. 

{g) Green v. liutherforth (1760), 1 Ves. Sen. 462; A»-6. v. Fomdlwg 
Hotpital (Governors) (1793), 2 Ves. 42, 46, 50; A.-G. v. Aspinall (1837), 
2 My. & Cr. 613; Assets Bealiiation Co. v. Trustees t ErecutorSt and 
Securities Assurance Corporation (1895), 65 L. J. (ch.) 74 ; Be Thompsons 
Settlement TrustSf Thompsonv. Alexander, [1906] 1 Ch. 229 ; Ke Munster and 
Leinster Bank, [1907] 1 I. R. 237, 244, 251; and seepp. 73, 81, 86, ‘post; 
title Corporations, Vol. VIII., pp. 366, 367. Under the Bodies Corporate 
(.Joint Tenancy) Act, 1899 (62 & 63 Viet. c. 20), a corporate body can be a 
trustee jointly with other corporate bodies or with individuals (Ke Thomp- 
son's Settlement Trusts, Thompson v. Alexander, supra ; Be Munster and 
Leinster Bank, supra); see title Corporations, Vol. VlIL, p. 366. 

(h) Sonley v. Clock-makers Co. (Master, etc.) (1780)^ 1 Bro. C. C. 80; see 
titles Charities, Vol. IV„ pp. 256 et seq. ; Corpora'; ions, Vol. VIII., 
p. 367. 

(i) Head v. Gould, [1898] 2 Ch. 250, 272. Unmarried women are 
frequently appointed trustees by the court (Be Peake's Settled Estates, 
[1894] 3 Ch. 620 ; Be Dickinson's Trusts, [1902] Wt N. 104). 

(k) Lake v. Be Lambert (1799), 4 Ves. 572 ; Drummond v. Tracy (1860), 
John. 608; Avery v. Griffm (1868), L. R. 6 Eq. 606; and see p. 186, 
post; title Husband and Wife, Vol. XVI., p. 439. 

(l) Re TaUatire, [1885] W. N. 191 ; see title Infants and Children, 
Vol. XVII., pp. 6rji^, 84. As to the drawbacks attending the trustee- 
ship of an infant, see ibid,, pp. 51, 52; and see p. l^,po8t. 

(m) Meinertzhagen v. Davis (1844), 1 Coll. 335. Aliens can now hold 
real property in this country (Naturalization Act, 1870 (33 k, 34 Viot. o. 14), 
8. 2); see title Aliens, Vol. I., p, 309, 

(n) Burges Y. Lamb (1809). 16 Ves. 174; Ex parte Ohdton (1853), 17 
Jut. 988 ; Forster v. Abraham (1874), L. B. 17 Eqt 351 ; Be Courtier, Coles 
Y. Courtier, Courtier v. Coles (1886), 34 Ch-D. 130, C. A. ; Head v. Gould, 
supra, at p. 272. As to the effect on the doctrine of conversion (see 
note (r), p. 40, ante) of the trustees and beneficiaries being the same persons, 
see Be Newhould, Anderion y. Newhovld, [1913] W. N. 211, ®«r Eve J.; 
Feversed on the facts, eub nom» Be Newhould, Carter v. Ffewhopdd (1913), 

1 10 L. T. 6, C. A. A tenant for life maybe alas a trustee of the settlement 
under the ^ttled Land Act, 1882 (45 & 46 Viet. c. 38), and amending Acts 
(Be Jackson's Settled Estate, [1902] 1 Ch. 258 ; Be Davies and Kent's Con* 
tract, [1910] 2Ch. 36, Q.k. ;Be Johnson's Settled EstaUs, [1913] W. N. 222), 

(o) Habergham v. Vincent (1793), 2 Ve|, 204, sper Lord LotroB* 

B.L.—XXVm, ^ P 
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Sect. 1. he may be the legal oyfnet of property asd at the same lame the 
Qnaliflca- equitable owner of a smaller equitable estate or interest in tbe same 
tion. property, where that smaller estate or interest does not, ip equity, 
merge in the larger legal estate (p). • 

V 

Bbot. 2. — Commencement of Office. 

Sub-Sect. 1. — Modes of G<mmencement 

TniBtaee, how 126. A person is legally constituted a trustee who (1) is origin* 
constituted, ally designated as .such by the instrument creating the trust (q\ <« 
is duly appointed as such under a power for the purpose contained 
in that instrument (r), or under a statutory power for the purpose (b), 
or by a court of competent jurisdiction (t), or, in the case of a charit- 
Sble trust, by the Charity Commissioners or under a legally estab- 
lished scheme (a) ; and (2) accepts the trust either expressly or by 
acting in the execution of it (b). A person who is not legally con* 
stituted trustee becomes in equity a constructive trustee (c) (1) where 
trust property becomes in law, for want of a legally constituted 
trustee, vested in him(<i); or (2) where he has acquired trust pro- 
perty in circumstances which, in equity, are deemed to require him 
to hold it upon the trust to which it was subject when he acquired 
it («) ; or (3) where he intermeddles with and acts as trustee in 
relation to trust property, in which case he is also called a trustee 
de son tort {f), 

Sub-Sect. 2. — Origiml Trustees, * 

Appointment 127. An original trustee is generally appointed by the creator of 
by creator either expressly (g) or by language which implies that he 

® * is to fill that character (h). 


BOROUGH, L.C., at p. 210 ; Brydges v. Brydges, Philips v. Brydges (1796), 
3 Vos. 120, per Arden, M.B,, at pp. 126, 127; Selby v, (1797), 

3 Ves. 339, 341 ; Be Douglas, Wood v. Douglas (1884), 28 Ch. D. 327, per 
Pearson, J., at p. 331. A man cannot be trustee for himself {Ooodrighi 
d. Aston V. Wells (1781), 2 Dong. (k. b.) 771, per Lord Mansfield, C.J., 
at p. 778). Equitable estates in common will merge in a joint legal estate 
acquired by the tenants in common {Be Selotu, Thomson v. Selous, [1901] 
1 Cb. 921). As to mercer, see titles Equity, Vol. XIII., p. 146; Real 
Property and Chattels Real, Vol. XXIV., pp. 332 et seq, 

(p) Bobinsonv. Cuming (1739), I Atk. 473 ; Brydges v. Brydges, Philips 
T. Bryces, supra, at pp. 126, 127. An equitable estate tail does not 
merge in a leg^ fee simple (Merest v. James (1821), Madd. & G. 118). 

(q) See tbe text, infra. As to trustees of ebaritiw^ see title Charities, 
Vol. IV., pp. 256 ei seq, ; as to the Official Trustee tJhaiity Lands, see 
ibid., pp. 279, 280 ; as to the Official Trustees of Charitable Funds, see 
iUd., pp. 280, 281 ; as to incoroorated church trustees of a parish, see title 
Ecclesiastical Law, Vol. XL, pp, 474, 475. 

(r) See pp. 67 et seq., post, 

(s) Seepp. 73 et seq,, host 

(f) Seo pp. 76 el seq.f posL As to trustees in bankruptcy, see title 
Baneruptct and Insolvency, Vol. II., pp. 108 st seq, 

(a) See title Charities, VoL IV., pp. 269 — 268. 

(5) See pp. 82, 83. post " 

(e) See pp. 87 et seq., post 
M) Seepp. 47, 68, post 

, (e) See pp, 88 et seq., posiS 

(f) See p. 91, post 

(g) VUroyv. Zord (1862), 4 De G. F. J. 264, C. A,, per Turner, L.J., 
at p, 274; Be Wm^nis, Rivers X* Waidauis, [1908] 1 Cn. 123. 

(h) See pp. 12 erseq,, unis, • 
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128 . Trnats do not fail by a iailare of «truBteea<i)* Where no 
trustee is effectually appointed by the creator of the trust (&X 

the trustees appointed by him die or refuse to accept the truat(0 
before the trnst takes effect, the person in whom the trust property is 
Tested by reason of such &.ilure of appointment, death, or refusal 
is deemed in equity to be the trustee of the property for the 
purposes of the trust (m). In such event, however, if there is any 
procure for the appointment of new trustees which is applicable to 
the case, it can be resorted to for the appointment of an original 
trustee (n), and if such procedure is not applicable or is not resorted 
to, a court of equity will supply an original trustee (o). 

Sxjb-Sbot, Trustees 

(i ) In General, 

129. A new trustee is appointed either (1) under a power for 
that purpose conferred by the trust disposition (p) ; or (2) under the 
power for the purpose conferred by statute (q) ; or (8) by a court 


(i) Ellison V . Ellison (1802), 6 Vea. 656, per Lord Eldon, L.C., at 
p. 663; Broivn v. Higgs (1803), 8 Vea. 661, per Lord Eldon, L.C,, 
at p. 670. 

(k) Bennet v. Bavia (1726), 2 P. Wins. 316 ; Sonley v, Olookmakers Co, 
{Master, etc.) (1780\, 1 Bro. C. C. 80 ; A.^Q, y. Stephens (1834), 3 My. & E. 
347 ; aud aee p. 20, cmte. 

(l) See pp. 87, 88, post 

(m) Locton v. Lodon (1637), Preem. (CH.) 136; Pits v. Pelham (4670), 
1 Lev. 304, H. L. (where a testator directed that his land should be sola, 
and his heir-at-law was deemed in equity trustee thereof for a purchaser) ; 
MaUoU V. Wilson, [1903] 2 Ch. 494, 502, 603 (where, in the case of a trust 
created inter vivos, the disposer himself was held a trustee for the purposes 
thereof) ; and sec p. 88, post 

(n) See pp. 69, 70, post 

(o) Moggridge V. Thadcwell (1803), 7 Ves. 36, per ord Eldon, L.C., 
at pp. 84, 86 ; A.-Q. v. Stephens (1834), 3 My. & K. 347, 362 ; Tempest y. 
Camoys (Lord) (1866), 36 Beav. 201 ; Bodkin v. Brunt (1808), L. R. 6 Eq. 
680; Jones y. Jones (1874), 31 L. T. 535. The individuals named as 
trustees by the creator of a trust are only th6«nominal instruments to 
execute his intention that the trust shall be performed. If they fail either by 
death or by being under disability to act or refusing to act, or if no trusted 
are appointed at all, and the defect cannot otherwise be supplied, the 
office & in the hrst instance assumed by a court of equity of competent 
jurisdiction, which will take caire that trustees are appointed to execute 
the trust (A.-G. v, Bownvng (Lady) (1767), Wilm. 1, per Wilmot, C.J., 
at pp. 24, 30, 81 ; Brydges y. Bryd^, Philips y. Brydges (1706), 8 Ves. 
120, per Arden, M.R., at p. 127 ; Brown v. Higgs, supra, per Lord 
Eldon, L.C., at p. 570; Stagers y. Evans (1866), 6 E, & B. 307, per 
Crompton, J., at p. 374 ; Bodkin y. Brtmt, supra. As to umoiating trustees 
of life assurance policies effected under the M^ried women’s Property 
Acts, 1870 (83 k 84 Viet. o. 98) aud 1882>(46 A 46 Viot. c. 75), see title 
Husband and Wipe, Vol. XVL, jp. 390 et seq. ; and as to appointing a 
trustee of the property of an industrial or protident society on its 
disBohition, see title Industrial, Protident, aw Similar Bocietxes, 
^1. XVII., p. 37. 

(p) Tempest y. Oamoys (Lard) (1882), Ch. D. 571, €. A., p0r 
Jessel, M.k., at p. 578. The power may be exercised eren when the trust 
is beii^ administered by the court (ibid., at p. 678). 

(q) IVustee Act, 1893 (56 & 67 Viet. c. 53), s., 10; see pp. 78 sties., 
post 
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Trusts and Trusters. 

of equity (r) or, in the* case of charitable trusts, by the Charity 
Commissioners (s). 

130. An appointment of new trustees is complete before the 
trust estate is transferred to them (t), 

131. A stamp duty of 10s. is chargeable on the appointment 
of a new trustee (a) ; a stamp duty of 10«. is also chargeable on 
a conveyance or transfer of property made for effectuating the 
appointment (fe) of a trustee, or the retirement of a trustee (c) where 
no new trustee is appointed (d). 

132. The costs of and incidental to the appointment of a new 
trustee are payable out of the capital of the trust property (c). 

* (ii.) Appointment under Trust Disposition Independently of Statute, 

(a) In Gent^ral. 

133. An appointment of a new trustee under a power for that 
purpose contained in the trust disposition must be in accordance in 
all material respects with the terms of the power (/). It should in 
strictness be made by direct operative words (g) ; but it may be effected 
by a recital or statement in a deed to which the appointor is a party, 
to the effect that he has appointed a certain person as a new 
trustee (h) or that such person is the present trustee (i). Where 
several persons have a power of appointing a liew trustee they 
may, in the absence of any direction to the contrary, exercise the 
power by separate instruments {k), 

(r) pp, 76 ei seq., post. 

(«) See p. 81, post. As to the appointment of new trustees of charitable 
trusts, see title Charities, Vol. IV., pp. 259 et seq. 

{t) Noble V. Meymott (1851), 14 Beav. 471, per Romillt, M.R., at 
p. 478. 

(a) Stamp Act, 1891 (64 & 55 Viet. c. 39), s. 1, Sched. I., title 
y Appointment.” 

(h) Ibid.t s. 62. 

(c) See pp. 112, 113, post. 

(d) Finance Act, 190? (2 Edw. 7, c. 7), b. 9. 

(e) Ee Fulham {a Lunatic) (1850), 16 Jur. 69 ; Ex parte Davies (1852), 16 
.Tiir. 882 ; Brougham {Lord) v. Poulett (Lord W^iam) (1854), 19 Beav. 119 ; 
Re Fellows* Settlement (1866), 2 Jur. (n. s.) 62; Carter v. Sebright (1869), 26 
Boav. 374,perR0MiLLT,M.R.,atpp. 376, 377; Harvey v. Olliver (1887), 57 
L. T. 239, per Kat, J., at pp. 240, 241. As to the incidence of the fines and 
expenses of the admission of the new trustees to copyholds, where there 
is no fund for defraying them, see Garter v. Sebright, supra; as to 
payment of expensea generally, see pp. 36, 36, ante, 

(f) Lancashire v. I^cashire (1848), 2 Ph. 667, C. A. In the case of 
a publio trust the non-compliance with a direction in the instrument of 
trust that new trustee^ shall be appointed by the surviving trustees, 
whenever they ai-e reduced io a certain number, does not vitiate the 
title of the trustees appointed by a smaller number of surviving trustees 
{A.‘G. V. Cwnvnq (1843), 2 Y. & C. Ch. Cas. 139). 

(g) Miller v. Priddo^h (1852), 1 De Gr. M. & G. 336, C. A. For forms of 

ippointment, see Enoyclopcedia of Forms and Precedents, Vol. Xv.» 
pp. 47 et seq. ^ 

(h) Miller V. Tfiddon, supra, 

(t) Ee FameWe Settled EstaUs (1886), 33 Ch. D. 599. 

(fc) Warhurton v. Sandys (1845), 14 Sim. 622, per Shadwell, V.-C., at 
p. 631. 
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(b) Cases in which Appointment lisay hs Mads* 

134. Where the power of appointment is vested in the 6ub<* 
sisting trustees they should, before exercising it, communicate 
with the ceshiis que trust who are sui juris, and as far as possible 
comply with their reasonable wishes on the subject ({). 

135. The court does not interfere with the appointment of new 

trustees by the persons in whom the power of appointment is 
vested (7w). After proceedings have been instituted in court for 
administering the trust they can still exercise the power, unless by 
the order made in the administration proceedings the power is 
withdrawn from them and not merely suspended (n) ; but their 
nominee must be approved by tbe court (o). • 

136. Where the power authorises the appointment of one or 
more person or persons or of any person or persons to be a trustee or 
trustees in the place of a trustee or trustees the place of a trustee 
may be filled up by the appointment of more than one new 
trustee (p). On the other hand, the original number of trustees 
need not be maintained on an appointment of new trustees (q\ unless 
the language of the trust disposition expressly or impliedly so 
directs (r). 

137. A power of appointment of new trustees authorises the 
appointment of a trustee in the place of a named original trustee who 
dies before the trust takes effect (a), or who disclaims the trust 


(l) O'Eeilly v. Alderson (1849), 8 Hare, 101, per Wigbam, V.-C., at 
pp. 102 et seq. ; but see note (/), p, 74, post. 

(m) Be Hudson' 8 Settlement (1861), 9 Hare, 118; Thomas v. Williams 
(1883), 24 Ch. D. 658; Be UigginhoUom, [1892] 3 Ch. 132; even though the 
appointment is undesirable (Be Coode, Goode v, Foster (1913), 108 L. T. 
94). 

(n) Middleton v. Beay (1849), 7 Hare, 106; Be Sales, Sales r. SdleSp 
[1911] W. N. 194. 

(o) Webh V. Shaftesbury (Earl), Shaftesbury (Earl) v. Arrowsmith (1802), 

7 Ves. 480 ; Cafe v. Bent (1843), 3 Hare, 246 ; Oiraham v. Graham (1853), 
16 Beav. 660 ; Tempest v. Camoys (Lord) (1882)l 21 Ch. D. 671, C. A., per 
JxssEL, M.R., at p. 678 ; Be Qadd, Eastwood v. Clark (1883), 23 Ch. D. 134, 
C. A. ; Thomas v. WUUams, suvra, at pp. 667, 668 ; Be Norris, Allen v. 
Norris (1884), 27 Ch. D. 333, Tneir proper course after judgment has been 
obtained is to submit in chambers the names of the persons whom th^ 
propose to appoint (Be Hall, Hall v. Hall (1886), 64 L. J. (CH.) 627). If 
these persons are deemed improper by the court, they have the right to 
propose others (Be Oadd, Eastwood v. Clark, supra, at p. 137). But a 
judicial trustee is an officer of the court and has no paramount power of 
appointing his successor (Be Johnston, Mills v. Johnston, [1911] W. N. 
234). « 

(p) MeinerUhagen v. Ba/ois (1844), 1 CgU. 336; HiUman v. Westwood 
(1854), 24 L. J. (CH.) 67 ; and see p. 75, post. 

(q) Emmet v. Clark (1861), 3 Gin, 32, per Stuart, V.-C., at p. 36 ; and 
^ p. 76, post, 

(r) Lonsdale (Earl) v. Beckett (1860), 4 De G, & Sm. 73 ; compare Cohen 

V. Bayley -Worthington, [1908] A. C. 97, « 

(a) As, for instance, where a trustee named in a will predeceases the 
testator (Be Hadley's Will, Ex parte Hadley (1861), 5 De G. 6c Sm. 67 ; 
Nicholson y. Wright (1867), 26 L. J. (cH.) 312 ; 8. C.» sub nom. Nicholson 
▼. 8mUh (1867), 3 Jui; (n. S.) 318). 
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sioT. s. without having ever acted therein (6), unless a contrary intention is 
Oommence* indicated by the language of the instrument which contains the 
laeot of power (c). 

A powbr to appoint a trustee in the place of one .who desires 
Refusal to to be discharged from or declines or refuses to act in the trust 

act. authorises an appointment in the place of one who has never acted 

in and who disclaims the trust (d), or of one who under the Trustee 
Act, 1898 (c), pays the trust fund into court (/). 


Bankruptcy 138. An appointment of a new trustee in the place of one who 
fncipacity hecomes bankrupt is authorised by a power to appoint a new 

^ trustee in the place of a trustee who becomes unfit to act (^), but not 

by a power to appoint in the place of one who is incapable of 
acting (h). A power in the latter form refers exclusively to personal 
incapacity (i), and therefore authorises an appointment in the place 
of a lunatic trustee (k). Absence abroad does not constitute unfit- 
ness or incapacity on the part of a trustee (1) ; and a direction that 
a trustee shall cease to fill the post on departing from the United 
Kingdom from any cause and in any circumstances does not apply 
to a mere temporary absence (m). If, however, the power extends to 
appointing a new trustee in the place of one going to reside abroad 
or being abroad, and that event happens, the power should be 
exercised, and a ceatiii que trust may call upon the donee of the 
power to exercise it (w). 


(o) Who may Appoint 

Persons 18jf. The power of appointment is vested in the person or per- 

deBignatod, named or designated in the instrument creating the 

trust (o). 

Where an executory trust disposition contemplates a future 
appointment of trustees without prescribing by whom it is to be 


(&) Noble V. MeymoU (1851), 14 Beav. 471» per Komillt, M.B., at 
p. 477. 

((j) Winter v. Budge (1G47), 15 Sim. 596. 

(d) Noble V. Meymott, supra, per Romillt, M.R., at p. 477. 

(e) 66 & 57 Viot. c. 63, fl. 42; seo pp. 175 et seg., post 

if) Fs Williams* Settlement (1868), 4 K. & J. 87. 

(g) Be Books (1842), 1 Con. & Law. 306 ; Be Wheeler and Be BoohoWf 
[1896] 1 Ch. 316. 

(A) Turner v. Maule (1860), 16 Jur. 761 ; Be Watts*s Settlement (1861), 
9 Hare* 100. 

(♦) Turner v. Ifaiile, supra ; Be Watts's Settlement, supra ; Be Bignold's 
SetUemmt Trusts (1872), 7 Ch. App. 223. 

(k) Be Bast (a Person of Unsound Mind not so found by Inqu isition), Bs 
Bsllwood's WiU Trusts (1873), 8 Ch. App. 736. 

(0 WiS^ingUm v. WithingUm^lSiS), 16 Sim. 104 ; O'BeiUy v. Alderson 
(1849), 8 Hare, 101 ; Be Harrison's Trusts (1862), 22 L. J. (ch.) 69; Be 
Bignold's SMement Trusts, sssprd; and see p. 72, post But the oontr^ 
has been lield where a trustee had for many years a foreign domical 
{Msnna^v. Welford (1863), 1 Sm. & G. 426 ; and see pp. 78 ed seq., post). 

(m) Be Moravian Society {liB5S), 26 Beav. 101 : Be tralker. Simmers v. 

, Barrow, Q901] 1 Ch. 269, 

(n) 0*tleilly v. Alderson, supra ; Be Stamford (EaH), Payne v. Stamford, 
[1896] 1 Ch. 288. 

( 0 ) Trustee Act, HI9S (66 & 67 Viet. o. 53), s. 10 (^). 
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iiiad« it oanoot be made by the tenant lor ‘life for the time being of *• 
the tost property (p). OrnmneiMW' 

mfQt of 

140. Where a power of appointing new trustees is conferred on ofloe. 
a person by name who is benefimally interested €n the tmst 
property he can exercise it although he has incumbered or alienated 

his beneficial interest (o) . 

A power to named biieficiaries to appoint new trtistees with the 
consent or concurrence of the surviving or continuing trustees or 
trustee for the time being is exercisable by them at their sole dis- 
cretion when there is no trustee living or continuing to act(r). 

141. Where the power to appoint is vested in the trustees who Snrviy^ng 
are for the time being surviving, even though it is given to tSe trustees, 
original trustees by name, it is annexed to their office («). If can, 
therefore, be exercised by a single continuing trustee during the life 

of another of the original trustees who has disclaimed the trust (t). 

Where an express power of appointment is vested in the surviving uetiring 
or continuing trustees it cannot be exercised by a trustee who declines trustee, 
to act(t^), or who is retiring from the trust (u’), but is exercisable 
independently of him by the other trustees who are actually con- 
tinuing in the trust (a). Where, however, the power is vested in 
the surviving or continuing or other trustee or trustees it is exer- 
cisable by a retiring trustee (h), 

142. Where an express power of appointment is vested in the acting Act log truste 
trustees or trustee for the time being or the executors or adminis- 

trators of the last acting trustee, the representatives of the last sur- ust VusTee.* 
viving trustee, having the trust property vested in them, and being 
capable in law of executing the trust, are acting trustees who can 
exercise the power (c). Similarly, where the power is vested in a 


ip) Braeier v. Hud$on (1837), 9 Sim. 1, II, 16. 

(g) Hardaker v, Moorhouse (1884), 26 Ch. D. 417 ; Bee Baikes v. Baikea 
(1863), 32 Beav. 403 ; title Powers, Vol, XXIIl., p. 65. 

(r) Morris v. Preston (1802), 7 Ves. 547, 651 si seq, ; Be Boohs (1842), 

1 Con. &; Law. 306. . 

(«) Cafe V. Bent (1845), 6 Hare, 24, per Wigkam, V.-C., at p. 37 ; compare 
Be 8mi% Easiick v. amith, [1904] 1 Ch. 139, 144; Be Baeon^ Toovey v. 
Tumsf, [1907] 1 Ch. 476. 

(i) Cafe V. Bent, supra, 

(«) Nioholson V. W^hi (1857), 26 L. J. (ch.) 312 ; Travis v, IlUngworth 
(1865), 2 Drew, k Sm. 344. 

(10) Stones V. Bowton (1853), 17 Beav. 308. A deolining or retiring 
trustee may be, and frequently is, expressly or impliedly empowered to 
appoint or join in the impointment in like manner as if he were a oon- 
tinni^ trustee (Be Hadley*s WiU, Ex parte Hadley (1851), 5 De G. 60 Sm. 
67 ; Emmet Y. Clark (1861), 3 Gifl. 32 ; BfpQlenny and Hartley (1884), 26 
Ch. D. 611). As to the statutory power, compare note (/), p. 74, post 

(а) Be B orris, AUen v. Norris (1884), 27 Ch. D. 333 ; Be CoaUs to 
Parsons (1886), 34 Ch. D. 370. 

( б ) Ocmoys (Lord) v. Bsst (1854), 19 Beav. 414. 

( 0 ) Be Cunningham and Frayling, [1891] ^ Ch. 567. Where the power 
was vested in the acting executors or administrators of the last surviving ^ 
trustee, of whom, after his death, there was no legal personal repieBentative» 
administration to his estate was granted to the guardian of mfant oestuis 
Ifus trust, Ihnitod to appointment of the guardian and another person 
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named person, his execfiitors or administrators or assigns, it is 
validly exercised after his death by his acting executors without the 
concurrence of another who has renounced probate of his will (d). 

As regard^trusts which have conilb into operation since 1881, a 
power of appointment capable of being exercised by a sole or last 
surviving or continuing trustee may, unless the instrument creating 
the trust contains a direction to the contraary, be exercised by the 
personal Representatives of such trustee (e). 

143. On the death of one trustee, a power to a subsisting 
trustee to appoint a new trustee in the place of a trustee dying, or 
going to reside abroad, may be exercised by the surviving trustee, 
notwithstanding that he is himself residing abroad (/), 

144. Where the person in whom a power of appointing new 
trustees is vested or whose consent to such an appointment is 
required is a lunatic or of unsound mind, the committee or quasi- 
committee of his estate may, under an order of a judge in lunacy, in 
the name and on behalf of such person exercise a power of appoint- 
ment of new trustees vested in him or give any consent required 
from him to the exercise of such a power {g). The person or persons 
who after and in consequence of such exercise of the power are the 
trustee or trustees have the same rights and powers as he or they 
would have had if the order had been made by the High Court (h). 
In any such case, where it seems to be for the benefit of the 
lunatic or person of unsound mind, the judge may make any order 
respecting the property subject to the trust which might have been 
made by the High Court on the appointment, under the Trustee 
Act, 1893 (i), of a new trustee or new trustees (j). 

(d) Who may be Appoiniea. 

146. The person in whom the power of appointment is vested 
cannot appoint himself as a new trustee if the appointment directs 
the appointment of some “ other person or persons, or if the 
power is vested in him by virtue of his fiduciary position in relation 
to the trust (k). On the other hand, the legal personal representa- 
tive of a trustee, when invested with a power of appointing new 

as new trustees and to the obtaining of a transfer of the trust funds to 
them {In the Goods of Jackson (1881), 7 L. R, Ir. 318). 

(d) Granville (Earl) v. M^Neile (1849), 7 Hare, 156. 

(e) Conveyancing Act, 1911 (1 & 2 Geo. 6, o. 37), s. 8. As to the effect 
of this provision, see, further, p. 82, post. 

if) &Beilly v. Alderson (1849), 8 Hare, 101. 

(ff) Lunacy Act, 1890 (63 & 54 Viet. c. 6), s. 128; Ee Blake (a Person of 
Unsound Mind), [1887] W. N. 173, C. A.; Be Shortridge (a Person of 
Unsound Mind), [1895] 1 €h. 278, C. A., where the order of the Court of 
Liuiacy authorise the new tnfttees to call for a transfer of stock subject 
to the trust into their names, and to receive the dividends thereon until 
transfer, and to hold the stodc when transferred upon the subsisting trust ; 
see now the Lunacy Act, 1911 (1 & 2 Goo. 6, c. 40). • 

(h) Lunacy Aot,*1890 (53 & 64 Viet. c. 5), s. 129. 

(I) 66 & 57 Viet. c. 63. > 

(j) Lunacy Act, 1890 (63 k 64 Viet. c. 5), s. 129 ; see title Lunatics 
AND PxBemNs OP Unsound Mind, Vol. XIX., pp. 465, 466. 

ik) Be Skeats' Setllement^ SkeatS^y. Evans (1889), 42 Ch. D. 522; Be 
ffewen, Newen v. Bi^lrhes, [I89i] 2 Ch. 297 ; and seeaote (A;), p. 
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truBtees in which the word " other ” does not occur, may exercise 

it by appointing himself (i). Commanos- 

146. A beneficiary for life Invested with the ^w« of appoint- 

ment may appoint his own solicitor as a new trustee, if the appoint- — ' 
ment is in other respite unobjectionable (m). The appointment SoUoitot. 
as trustees of two solijptors in partnership together 'vrould not be 
necessarily bad, though obviously inexpedient (n). 

147. Unless expressly forbidden by the terms of the power, the Alien or 

appointment of an alien or person out of the jurisdiiition is 

valid (o). lunriiotion. 

148. Where the terms of the power admit of it, a corporation Corporetion. 

may be appointed a new trustee (p). • 

(iii.) Appointment under Statute. 

149. A new trustee may be appointed under general powers Appointment 
given by statute (q). These powers, however, only apply if and so 

far as a contrary intention is not expressed in the instrument, if any, *^‘^^“*** 
creating the trust, and subject to the terms and provisions of that 
instrument (r). 

160. Where a trustee, either original or substituted, and whether when 

■ ■ ■■ appointment 

may be made. 

(l) In the Goods i>f Jackson (1881), 7 L. R. Ir. 318 ; Montefiorev. Ouedalla 
[1003] 2 Oh. 723 ; and see Tempest v. Oamoys (Lord) (1888), 58 L. T. 221, 
per CiiiTTY, J., at p. 224. Where the appointment is vested in the acting 
trustee with the consent of the tenant for life, he may appoint the tenant 
for life (F&rster v. Abraham (1874), L. R. 17 Eq. 351). 

(m) Ee Stamford (Earl), Fayne v. Stamford, [1896] 1 Ch. 288 ; see 
note (d), p. 81, post 

(n) Be Norris, Allen v, Norris (1884), 27 Ch. D. 333, per Pearson, J.; 
at p. 341. 

(o) Meinertehagen v. Davis (1844), 1 Coll. 335; Ee Smithes Trusts^ 

[1872] W. N. 134 ; Be Gunard^s Trusts (1878), 48 L. J. iCH.) 102. 

(p) Be Thompson's Settlement Trusts, Thompson v. Alexander, [1905] 

1 Cn. 229 (where the power was “ to appoint a new trustee or new trustees,** 
not a person or persons to be a new trustee or new^trustees) ; and see p. 65^ 
ante. 

(q) Trustee Act, 1893 (56 & 67 Viet. o. 63), s.* 10, replacing, with slight 
vanations of language, the Conveyancing and Law of Property Act, 1881 
(44 & 45 Viet. c. 41), 8. 31, and the Conveyancing Act, 1882 (46 Viet, 
c. 39), B. 6; the Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet. 0. 41), 8. 31, being itself a re-enactment, with variatiouB, of stat. 

(1860) 23 & 24 Viet. c. 146 (commonly called Lord Cranworth’e Act), s. 27, 
which was repealed by the Conveyancing and Law of Property Act, 1881 
(44 & 45 Viet. 0 . 41), s. 71, except as to any instrument executed or act 
done before the Ist January, 1882; see Be Walker and "Hughes' Oontract 
(1883), 24 Ch. D. 698 ; Be Solomon and Meagher's Contract (1889), 40 Ch. D. 

608 ; Re Boucherett, Bame v. Erskine, [19Q8] 1 Ch. 180. The enactment 
applies to religious or educational trusts (Be Coates to Farsons (1886), 34 
Ch, D. 370 ; see title Charitie.s, Vol. IV., p. 263), and to trustees for 
the purposes of the Settled Land Act, 1882 (45 & 46 Viet. o. 38), and 
amending Acts (Trustee Act, 1893 (66 & 57 Viot. c. 63), s. 47). The 
enactment does not affect the practice of the High Court as to the appoint- 
ment of new trustees (Be Aston (1883), 2S Ch. D. 217, C. A., per 
Jesssl, M.R., at pp, 217, 218). ' 

(r) Trustee Act, 1893 (66 & 67 Viet. o. 63), s. 10 (6). The enactment 
■npersedes an inconsistent enactment in a pre^mous pnvate Act of Parlia- 
ment Lloyd'e Trustees (1888), 67 U J. lcB.\ 246 : see Cecil v. Lanadon 
(1884), 28 Ch. D. 1, 0. A.). 
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8iot. 2 . appointed by a court or otherwise, is d6ad(8), or remains out of the 
Commence- United Eangdom for more than twelve months, or desiree to be 
ment of discharged from 411 or any of the trusts or powers reposed in or 
conferred on him, or refuses (f), or is unfit (a), to act therein, or is 
incapable of acting therein (6), then the person or persons nominated 
for the purpose of appointing new trustees by the instrument, if 
any, creating the trust (c), or if there is nonsuch person (d), or no 
such person able and willing to act (e), then the surviving or con- 
tinuing trustees or'* trustee for the time being (/), or the personal 
representatives (^) of the last surviving or continuing trustee (A), 
may by writing inter vivos (i) appoint any other (k) person or persons 

* («) This includes the case of a person nominated trustee in a will but 
4yin|‘before the testator (Trustee Act, 1893 (56 & 67 Viet. o. 63), s. 10 (4)). 

(t) See pp. 83 et seq.. Ill et aeq.^ post, 

(a) See p. 70, ante. 

{b) Ibid. 

(c) This means the persons nominated by the instrument in terms 
which are applicable to the exercise of the statutory power {Cecil v. 
Lmgdon (1884), 28 Cb. D. 1, G. A.). It includes persons who are mven a 
general power to appoint new trustees or a new trustee for the settlement 
{Ee Walker md Hughes* ConPract (1883), 24 Ch. D. 698). But persons 
empowered by the instrument to appoint a new trustee in, among other 
events, the event of a trustee becoming incapable, but not in the event of 
his becoming unfit to act, are not persons nominated to appoint a new 
tmstee in the place of one who becomes unfit to aCt (Be Wheeler am.d 
He Eoohow, (1B96] 1 Ch. 316). 

(d) .There is no such person if he cannot be found (Cradock v. Witham, 
[1896] W. N. 76). 

(e) This applies where the persons entitled to appoint cannot agree in 
appointing {Ee Sheppard^a Settlement Trusia, [1888] W. N. 234). 

(/) A trustee can insist on exercising the power of appointment against 
the wishes of the majoiity of the ceaiwia qua truat {Be Eigginhottom, [1892] 
8 Ch. 132). The power conferred on a continuing trustee extends to a 
refusing or retiring trustee if willing to exercise it (Trustee Act, 1893 (66 &> 67 
Viet. c. 63), B. 10 (4) ). His concurrence in the appointment of new trustees 
is not requisite in the absence of evidence that he is aUe and willing to 
oonoui therein {Be Coaiea to Paraona (1886), 34 Ch. D. 370). 

(g) Personal representatives mean the acting executors or adminis- 
trators {Be Parker*a Tnikta, [1894] 1 Ch. 707, per Kekewich, J., at p. 721 ; 
Conveyancing Act, 1911 (I & 2 Geo. 5, o. 37), s. 8 (4) ; and see 72, ante). 
They are not bound to exercise the power conferred upon them (Be Knight* a 
(Sarah) WUl (1884), 26 Ch. D. 82, C. A., per Pearson, J., at p. 89), 

(h) A person who has never acted in the trust is not reckoned as a trustee ; 
and therefore, where all the trustees named in a will predecease the testator, 
the executors of the last survivor of them cannot appoint new trustees 
(Nwhelam y. Field, [1893] 2 Ch. 611). But the executors of a sole trustee 
who dfte alter having acted can exercise the power {Be Shape's Truata 
(1886), 20 Ch. D, 247). And in cases in which stat. (1860) 23 & 24 Viot. 
0. 145 (oommonly oallM Lord Cranworth’s Act), s. 27, is still applicable (see 
note {q), p. 73, ante), andls exuressly or impliedly incorporated in the trust 
instrument, the only proving and acting executor of a last surviving trustee 
can exercise the power though other executors were appointed and have 
not renounced {Be Bouoherd^ Bame v. Erakine, [1908] 1 Ch. 180). 

(i) Be Fairker'a Truata, supra. A sole surviving trustee cannot appoiot 
new trustees by will ; and if by his will he appoints general executors and 
special executors of the tif^t, the power of appointing new trustees is 
vested in the general exeoutoXiS lahto.; compare Conveyanoing Act, 1911 
(1 ^ 2 ChH). 6, 0 . 37), s. 8). 

{k) A person oannot, tWs|ore,%nder this power appoint himself to be 
a trustee {Be NeJm, Nmoei v. Btmee, [18941 2 €h. 297 , Be Sampeen, 
Sampeeu v. Saeapeon^ [1906] I Ch. 435). 
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to to a trustee or trustees in the place of the trustee dead(ZX 
remaining out of the United Kingdom, desiring to be discharged, ClQi)menoe< 
refusing, or being unfit or incapable (m), of 


151. Where a new trustee is appointed for th whole or any part of — * 
the trust property, the number of trustees may be increased 0/). It is Number of 
not obligatory to appoint more than one new trustee where only one 
trustee was originally appointed, or to fill up the original number of 
trustees where more than two trustees were originally appointed ; 

but, except where only one trustee was oripnally appointed, a 
trustee is not discharged from his trust by the appointment of a 
new trustee or new trustees under the provisions of the statute, 
unless there will be at least two trustees to perform the trust (o)» 

152. Where a new trustee is appointed for the whole of any Separa^sets 
part of the trust property a separate set of trustees may be trustees, 
appointed for any part of the trust property held on trusts distinct 

from those relating to any other part or parts thereof, notwith- 
standing the non-appointment of any new trustees or trustee for 
other parts of the trust property, and any existing trustee may be 
appointed or remain one of the separate set of trustees, or, if only 
one trustee was originally appointed, one separate trustee may be 
so appointed for the part so held on distinct trusts (p). 

153. Any assurance or thing requisite for vesting the trust Assurancefi. 
property, or any part thereof, jointly in the persons who are the 
trustees, must be executed or done (q)« 


(l) See note (o), p. 73, ante, 

(m) Trustee Act, 1893 (56 & 57 Viet. o. 53), s. 10 (1). The court does 
not generally appoint a new trustee where there is a person able and 
willing to exercise the statutory power of appointment; see note (6), 
p. 76, post. But where the right person to exercise it is a lunatic trustee 
the appointment can be made in lunacy or by toe continuing trustees 
(Se Blake (a Person of Vnsowid Mind), [1887] W. .-J , 173, C. A. ; see 
p. 72, ante). A new trustee cannot be appointed under the statutory 
power in place of an infant appointed a trustee by the instrument oreaiing 
the trust (Be Tallatire, [1885] W. N. 191). A new trustee cannot be 
appointed under the statutory power when tliere is no vacancy to be 
filled up (Be Oregson^s Trusts (1886), 34 Gh. B. 209, per North, J., at 
p. 210). As to the power of the court to make the appointment, see ibid. ; 
and p. 76, post. 

(») Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 10 (2) (a). 

(o) Ibid., B. 10 (2) (a), (o). The Public Trustee may, Jiowever.in any case 
be appointed sole trustee; see Be Leslie's Hassop Estates, 1 Ch. 611 ; 
pp. 213, 214, post. 

(p) Trustee Act, 1893 (66 k 57 Viet. c. 63), s. 10 (2) (b). Separate sets 

of trustees may be appointed by the court for distinct trusts notwithstand- 
ing that in a certain event the trusts may coalesce (Re Eeikervngton's Truets 
(1886), 34 Ch. D. 211). Under the earner enactment (Conveyancing Act, 
1882 (45 & 46 Viet. c. 39), s. 5), which afithomed the appointment of a 
separate set of trustees on an appointment of new trustees, there was a 
conflict of authority whether the appointment could be made without ihe 
Vithority of the court except on an appointment of new trustees for the 
whole of the trust property (Be Paine's TrusU (1885), 28 Ch. D. 726; 
SavUe V. Couper (1887), 36 Ch. D. 620 ; Be Mosses Trusts (1888J, 37 Ch. D. 
613 ; Be NesbiU's Trusts (1887), 19 L. K. Ir. 609, C. A.), but the doubt has , 
been set at rest by the language of tbe present enactment (Trustee Act, 
1893 (56 & 57 Viot c. 63), s. 10 (2) ). As to the appointment of a separate; 
set of trustees by the»court, see p. 79, post • 

(g) Trustee Act, 1893 (66 & 57 Viot. o. 63), a. 10 (2) (d). As to the 
ves^ipg d trust proper^ in neur.t^tees, sm pp, lifZ st 
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8 B 0 T. 2 . 154. Every new trustee appointed under the above provisions, 

Commence- as well before as after all the trust property has become by law or 
mentof by assurance or otherwise vested in him, has the same powers, 
0£^. authorities, and discretions, and may in all respects act as if he 
Powers of had been originally appointed a trustee by the instrument, if any, 
new trnstoe. creating the trust (?■). 

Appointment 166 . Appointments of new trustees of some charities and 
under Trustee charitable and other objects may be made under the Trustee 
App^ntment Appointment Acts, 1850-1890 (»). 


(iv.) Appointment by the Court, 

(a) In General 

Appointment 166 . By statute (f) the High Court and, within their respective 
by court, jurisdictions, a palatine court or a county court (u), may, whenever it 
is expedient to appoint a new trustee or new trustees (a), and it is 
found inexpedient, difficult, or impracticable to do so without the 
assistance of the court (h), make an order for the appointment of a 
new trustee or new trustees either in Bubsiiiution for or in addition 
to any existing trustee (c). 


(r) Trustee Act, 1893 (66 & 67 Viet. c. 63), s. 10 (3). 

(«) Trustee Appointment Act, 1860 (13 & 14 Viot. o. 28); Trustee 
Appoiptmont Act, 1869 (32 & 33 Viet. c. 26) ; Trustees Appointment Act, 
1890 (63 & 64 Viet, c. 19) ; see titles Burial and Cremation, Vol. III., 
p. 444 ; Charities. Vol. IV., p. 262 ; Ecclesiastical Law, Vol. XL, 
pp. 370, 802, 821, 822; IC^ITERART AND SCIENTIFIC INSTITUTIONS, 
Vol. XIX., p. 198. 

(t) Trustee Act. 1893 (66 Sn 67 Viot. c. 63), s. 26. 

(li) Ibid., B. 46 ; and see County Courts Act, 1888 (61 & 62 Viot. o. 43), 
e. 67 ; and titles County Courts, Vol. VIII., pp. 691 el aeq.; Courts, 
Vol. IX., pp. 121 el eeg., 126, 126. 

(а) The court will not appoint a new trustee where it is not expedient 
to do so (Be Sheppard's Trusts (1862), 4 De G. F. & J. 423, C. A., per 
Turner, L.J., at p. 426). 

(б) Where a sole or continuing trustee is desirous of exercising his 
statutory power of appointment, an application to the court, though made 
by a majority of the beneficiaries, and though the trustee has no beneficial 
interest under the trust, will be refused (Be Higginbottom, [1892] 3 Ch. 
132), unless it be for the appointment of the Public Trustee {Be Kensit, 
[1908] W. N. 236) ; and generally the court will not appoint a new trustee, 
where the appointment con be made under a power in the instrument of 
trust or under the statutory power {Be Soulhy's Trusts (1873), 21 W. R. 
256 ; 22^ Oihhons' {John) Trusts (1882), 46L.T. 766; Be Sutton {a Lunaiio), 
[1886] W, N. 122, C. A. ; but see Be Jackson's Trusts (1868), 16 W. R. 672; 
Re Shnfto's Trusts (1885). 29 Ch. D. 247). As to the effect of proceedings 
for the administration of xhe ti^st on the exercise of a power of appoint- 
ing new trustees under the instrument of trust or of the statutory power, 
see p, 69, ante, 

(o) Trustee Act, 1893 (66 dc 57 Viot. o. 53), s. 25 (1). A new trustee 
may be appointed under the Act notwithstanding that the trustees haii^ 
no trust property vested in them {Be Boyce (1864), 4 De G. J. & Sm. 206, 

n Lord Westburt, L.C., at pp. 208, 209). In some earlier cases it was 
d that the court could reappoint as new trustees persons who were 
already trustees {Be Stokes' Trusts (1872), L. R. 13 £q. 333 ; Be DaJgleish's 
Settlement (1876), 4 D. 143, C. A. ; Be Pearson {a LwnaUo) (1877), 
6 Ch. D. 082, C. A. ; Be ToBum^s TrusU, [1877] W.^N. 259 ; Be Harford^s 
Trusts (1879), 13 Ch. D. 135; Be Crowe's Trusts (No. 2) (1880), 14 Ch. D. 
910), huh m hat bs& negatived in other and later cases (Rs Driveff 
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167. The court, in appointing new trustees, does not confine 
itself to the original number (d), nor, on the other hand, insist on 
filling up the original number (e)y but does not appoint a sole 
trustee where originally there were more than one (/). It there are 
two or more continuing trustees, the court in some cases authorises 
the continuing trustees to carry on the trust without appointing a 
new trustee to act with them (g). 

158. The High Court may appoint a new^ trustee where the 
trust property is vested in or stands in the name of a lunatic or 
person of unsound mind (h\ Where a testator dies a lunatic and 
all the trustees named in his will have predeceased him, the court 
may appoint new trustees of his will (i). * 


Settlement (1876). L. R. 19Eq.352 ; Be Aston (1883), 23 Ch. D. 217, C. A.; 
Be Vicat (a Person of Unsound Mind) (1886), 33 Ch. D. 103, C. A. ; Be 
VewhirsVs Trusts (1886), 33 Oh. D. 416, C. A. ; Be Gardiner's Trusts (1886), 
33 Ch. D. 690 ; Be Stocken's Settlement Trusts^ [1893] W. N. 203). All the 
powers and provisions of the Act with reference to the appointment of new 
trustees apply to and include trustees for the purposes of the Settled Land 
Act, 1882 (45 & 46 Viet. c. 38), and the amending Acts, whether appointed 
by the court or by the settlement or under provisions contained in the 
settlement (Trustee Act, 1893 (56 & 67 Viet. c. 63), s. 47). As to the 
appointment by the court of a new trustee of a policy of assurance effected 
by a man on his life in favour of his wife and children under the Married 
Women’s Property Act, 1882 (46 & 46 Viet, c, 76), s. 11, see title Husband 
AND Wife, Vol. XVI., pp. 401, 402. As to the appointment of a judicial 
trustee, see pp. 209, 210^ post. , 

(d) Be Welch (1838), 3 My. & Cr. 292 ; Birch v. Cropper (1848), 2 De G. 
& Sm. 256 ; Be TunstalVs Willt Ex parte Tumstall (1851), 4 Do G. k Sm. 
421 ; PUnty v. West (1853), 16 Beav. 356 ; Be Boyce (1864), 4 De G. J. 
& Sm. 205 ; and see p. 75, ante. 

(fl) Bulkeley v. EgUnton {Earl) (1856), 1 Jur. (n. 8.) 994 ; Be Marriott's 
Settlement (1868), 18 L. T. 749; Be Fowler's Trusts (1886), 66 L. T. 646. 

(/) Be Dickinson's Trusts (1856), 1 Jur. (N. 8.) 724 . Be Ellison's Trust 
(1866), 2 Jur. (n. s.) 62. The court will never vest an infant’s trust fund in 
a sole trustee {Be Dickinson's Tritsts, supra) ; but a sole new trustee has 
been appointed where there was but one trustee originally and the trust 
would shortly come to an end {Be BeynauU {a Lwiatic) (1862), 16 Jur. 233). 
It appears that, as far as jurisdiction is concerned, the court may now 
appoint two trustees, or even a sole trustee, notwithstanding a direction 
in the trust instrument that the number should never be reduced below 
three [Be Leslie's Hassop Estates, [1911] I Ch. 611). 

to) Be Leon, [1892] 1 Ch. 348, C, A. ; Be Price, [1894] W. N. 169 ; Dug- 
more v. Suffield, [1896] W. N. 60 ; Be Lees' Settlement Trusts, [1896] 2 Ch. 
608; Be Fitzherhert's Settlement Trusts, [1898] W. N. 68 (8); and see 
p. 79, post Under the earlier statutes the court would not generally 
sanction in this way a reduced number of trustees in the case of a con- 
tinuing trust {Be Lamb's Trusts (1884), 28 Ch. D. 77 ; Be Oa/rdvner's Trusts 
(1886), 33 Ch. D. 690), but only when distribution of the trust fund was 
imminent or there were other special circumstances (Be Watson {a Person 
of Unsound Mind) (1881), 19 Ch. D. 384, Cf. A. ; Be MarPyn {a Lunatic), Be 
TouWs Win (1884), 26 Ch. D. 746, C. A. ; Davies v. Hodgson (1886), 32 
Ch. D. 226). 

• (h) Lunacy Act, 1890 (63 & 64 Viet. c. 5), s. 141 ; Lunacy Act, 1911 
(1 & 2 Geo. 6, c. 40), s. 1 ; and see p. 72. ante. Applications for the 
appointment are made in the same manner and subject to the same re^a' 
tions as applications for the appointment of a new trustee by the High 
Court in ouier cases ; see p. 78, post. 

(i) Be Orde (1883), 24 Ch. D. 271, C. A. The juris^ction Is now vested 
In the High Court (Lftnacy Aot, 1911 (1 & 2 Qeo, 6, o. 40), s. 1), 
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159 * An order for the appointment of a new trustee may be 
made on the application of any person beneficially interested under 
the trust, whether under disability or not, or of any person duly 
appointed trustee thereof (1). ^ Where all the parties ihterested do 
not join in the application, it is usual to serve the application upon 
the other persons who are interested in the trust either as trustees 
or beneficiaries (1), 

The court may order the costs and expenses of and incident to an 
application for an order appointing a new trustee to be paid or 
raised out of the real or personal property in respect whereof 
the ord^ is made, or out of the income thereof, or to be borne 
and paid in such manner and by such persons as to the court may 
seem^ just (m). 


(k) Trufltee Act, 1893 (66 & 67 Viet. o. 63), b. 36 (1) ; Ee Price, 
[1894] W. N. 169. As to applications in lunacy, see Lunacy Act, 1890 
(63 & 64 Viet. 0 . 6), ss. 141, 142 ; Lunacy Act, 1911 (1 & 2 Geo. 6, c. 40), 
8. 1 ; Rules in Lunacy, 1892, rr.' 17 (b), 67 — 59 (Stat. R. & 0. Rev., Vol. VIIL, 
Lunatic, England, pp. 3, 9). The application may be made by a person 
who has a contincont interest in the trust property (Ee Sheppard's Trusts 
(1862), 4 De G. F. & J. 423, C. A.)* Married women can apply for the 
appointment of new trustees without the concurrence of their husbands 
(Ee Outwin's (0.) Trusts (1883), 48 L. T. 410). The president and secretary 
of the Wesleyan Conference have been held capable of applying for the 
appointment of new trustees of a "Wesleyan chapel (Ee Harden Wesleyan 
(Jhapel (1863), 1 W. R. 212). As to orders respecting the private estates of 

savereign, see Crown Private Estates Act, 1862 (25 & 26 Viot. oj37), 
8. 10 ; Interpretation Act, 1889 (62 & 63 Viot. c. 63), s. 38 ; title^ON- 
STiTUTiONAL Law, Vol. VL, p. 413, note (a). 

(l) Ee Eichards' Trust (1862), 6 De G. & Sm. 636; Ee Sloper (1864), 
18 Beav. 596 ; Ee Lonsdale's Trust (1850), 14 Jur. 1101 ; Thomas's Trust 
(1861), 16 Jur. 187 ; Ee Maynard's Settlement Trusts (1852), 16 Jur. 1084 ; 
Ee Fellows' SeUlemmt (1866), 2 Jur. (n. s.) 62 ; Ee Blanchard (1861), 3De 
G. F. & J. 131,C, A.,p«rTuRNBB,L.J., atp. 137. But the court may dispense 
with this service where good reason is shown for so doing (Ee Smyth's Settle- 
i?wnf (1861), 2 De G. & Sm, 781 ; Ee Eichards' Trust, supra, per PARKEn,V.-C., 
p. 637 ; Ee Blanchard, supra, at p. 137 ; Ee Lighthody's Trusts (1884), 33 
W. R. 462; Ee Wilson,^ a Lunatic (1886), 31 Ch. D. 622, C. A.). The 
application need not be served on a trustee who has absconded (Re Harri- 
son's Trusts (J852), 22 L. J. (CH.) 69 ; Ee Nicholson's Trusts, [1884] W. N. 
76 ; Hyde v, Benbow, [1884] W. N, 117), or who is permanently resident 
abroad (Re Stewart (1860), 8 W, R. 297, C. A. ; Re Bignold's Settlement 
Trusts (1872), 7 Ch. App. 223 ; Ee Pye'S Trusts (1880), 42 L. T. 247). In 
the High Court an ai>plication under the Trustee Act, 1893 (56 & 67 
Viet. c. 63), must be entitled in the matter of the Act (Qough v. Bags (1871), 
25 L. 738), and must be made in the Chancery Division (K. S. C., Old. 64b, 
r. 1), and ordinarily by summons (R, 8. C., Ord. 66, r. 13 a); but in a 
complicated case it may be made by petition (R. S. C., Ord. 54b, r. 2 ; Be 
Moms^i Settlement Trusp (1889), 60 L. T. 96). It must not be made 
by aotioh (Thomas v, Wwker (i854), 18 Beav. 621). 

(m) Tmtee Act, 1898 (66 & 57 Viot. c. 63), s. 38 ; R. 8. C., Ord. 66, 

r. 27 (19), (88); and see Jte Fellows* Settlement, supra; ^ Fairy's 
Marriage Settlement Trusts 29 L. T. (o. s.) 72 ; Ee Primrose 
(1857), 23 Beav. 690; Turner v. MulUneun (1861), 9 W. R. 252; Be 
^fifronfi Trusis ^952), 2 Joik. St H. 764, where the costs were appor- 
tioned rateably between twd fimds ; Ee Witts 12 W. R. 97 ; Ee 

Crabtreo (1860^, 14? W. R. 49rP'Me Brackenbury s Tmu (1870), L. R. 10 
Eq. 45 ; Ee Wiseman's Trusts (1870), 18 W. R. 574 ; Ee Pring'e Trusts 

i l878), 88 L. T. Re Spett^'s Trusts (mi), 32 W. R. 885; Be 
rnt^W*e(R5fuA)?fi6(l884),26CfcB.82,0.A. ^ 
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^dO. Eveiy kustee appointed by a cotufof competent jurisdiction skit. s. 
has, as well before as after the trust property becomes, by law or by Cesuaenee- 
assurance or otherwise, vested in him, the same powers, authorities ‘Ot^ef 

and discretions, and may in all respects act, as if he had been 0^^ * 
originally appointed a trustee by the instrument, if any, creating Powen of 
the trust (n). trustee 

The order and any consequential vesting order or conveyance ^o) 
does not operate as a discharge to any former or continuing trustee ^ * 
further or otherwise than an appointment of nqw trustees under a 
power for that purpose contained in an instrument of trust would 
have operated (p). 

(b) Cases in which Appoin^nent will be Made. • 

161. Where the instrument creating the trust contains no power Ko truitees. 
to appoint new trustees, and no trustee named therein is alive when 

the instrument c<mes into operation, an application to the court to 
appoint new truims is necessary, since there is no one who is 
enabled under the Trustee Act, 1898 (q), to makq the appointment (r). 

162. Where one of the original trustees is an infant, and infant 
inconvenience to the trust estate is caused thereby, the court 
appoints a new trustee in hia place (s). 

163. A new trustee can be appe^ted in the place of a trustee TruRi^e 
who is physically incapable (t), is a lunatic or of unsound 
mind (a). The court may make any order for the appointment of a 
ne^rustee in substitution for a truslee who is convicted of felony 

or is a bankrupt (6); but the statutory provision does not authorise 
the appointment of a person to be executor or administrator (c). 

164. The court, when it is expedient to do so, allows trustees As to part 
to retire from a part of the trust and appoints new trustees of of trust, 
that part, without appointing a new trustee of th*^ residue (d). 


(w) Trustee Act, 1893 (66 & 67 Viet, o, 63), s. 37. 

(o) See pp. 103 et aeq., post. 

ip) Trustee Act, 1893 (66 67 Viet. o. 53), s. 26 (2). 

Iq) 56 & 67 Viet. o. 63, B. 10 ; see pp. 73 et aeq., ante. 

(r) Be Orde (1883), 24 Ch. D. 271, C. A. ; Be Lighthody^a TruaU (1884), 
33 W B. 462; Be AmbUr'a Truata (1888), 69 L. T. 210; NwhoUon v. 
Field, [1893] 2 Ch. 611. 

{a) Be Forter'a Truat (1866), 2 Jur. (N, 8.) 349. As to the inconvenience 
caused by an infant trustee, Bee title Infants and Children, VoL XVII., 
pp. 51, 52. 

(t) Be Barber (1888), 39 Ch. D. 187 ; Be Weaton^a TruaU, [1898] W. N, 
161 ( 10 ). 

(a) Be Martm'a TruaU, Be Martin (a Peraon of Uneomd Mind), Land, 
Building, Inveatmewt and OoUaga Improvement €o. v. Martin (1887), 34 
Ch. D. 618, C. A. ; Be M., [1899] 1 Ck. 79t 86 ; and Bee pp. 110, 111, poet 
Since the Lunacy Act, 1011 (1 £ 2 Geo. 6, c. 40), veeting ordero in Bueh 
a cose are made in the Chancery Division. 

• (b) Trustee Act, 1893 (56 & 67 Viet. o. 53), b. 25 (1). 

(c) Ibid., B. 26 (3) j and see Be WiUey, [1890] W. N. 1, C. A. ; BaUm v, 

Dainea, [1894] W. Ky|32. * 

(d) Be CoUerUVa Utisfe, [1869] W. K. 183 ; Be Ownard'a Truata (1878), ^ 

48L. J. (oh.) 192; Be Hetherington'a TruaU (1886), 34 Ch. D. 211; FU 
Moaa^a TruaU (1888), 37 Ch.D. 613; Be Aaion'e TruaU (1890), 26 L. B. Is. 
96 ; and see note p. 76, anU^ • 
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165. The court may'appoint an additional new trustee when 
there is no vacancy in the number of trustees (e). 

166. Where it is sought to appoint a new trustee in the place of 
one who is within the jurisdiction and desires to continue to act, 
the provisions of the Trustee Act, 1893 (/), do not apply, and an 
action must be brought for the removal of the trustee and the 
appointment of another person in his place (t/). 

167. Where a company in which property is vested becomes 
automatically dissolved (h), a person may be appointed under the 
Trustee Act, 1893(0, to be a trustee of the property in the place of 
the' dissi^ved company ; and an order may be made vesting the 
property in him (k). 

• (c) Who will he Appoiuied. 


Principles 
on which 
appointment 
is made. 


Beneflciary. 


168. In all cases of appointment by the court of a new trustee 
the court has regard to the wishes of the cr^ior of the trust if 
expressed in or to be inferred from the instrfflient creating the 
trust (/) and to the (juestion whether the appointment will preclude 
or impede the execution of the trust and will not appoint a 
trustee with a view to the interests of some of the cestuis qiie tnist 
in opposition to those of others (n). 

169. A beneficiary or the husband of a beneficiary under the 
trust will not be appointed a iPbBtee by the court (o), except where 
a suitable independent pers^ cannot be found to undertake the 


(e) Re Boycott* 8 Settlement Trusts (1856), 6 W. R. 15; Grant v. Grant 
(1865), 34 Beav. 623; lie Brackenhury* s Trusts (1870), L. R. 10 Eq. 46; 
lie Qregson*s Trusts (1886), 340h. D. 209 ; Trustee Act, 1893 (56 & 67 Viet. 
0 . 53). H. 25. Id a proper case the costs of the appointment have been 
thrown on the corpus o£ the trust property (Grant v. Grants supra) ; but 
where tlie additional trustee was appliea for by one beneficiary and opposed 
by another, the costs were ordered to be paid by the applicant (Ra 
Brackenbury*s Trusts, supra). 

(/) 56 & 57 Viot. c. 63, s. 26. 

(<j) Re Blanchard (1862), 3 De G. P. & J. 131, C. A. ; see pp. 114, 116, 
post As to where a trustee is o\it of the jurisdiction, see note (1), p, 70, 
ante. 

(h) Under the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), 
ss. 72 (1), 195 (4); see title Companies, Vol. V., p. 592. 

(t) 56 & 67 Viot. c. 63, s. 26. 

(k) Ibid., B. 26; see pp. 103 et seq., post; see also Hamover (King) v. 
Bank of England (1869), L. R. 8 Eq. 350 ; Re General Accident Assurance 
CorporiUmi, Ltd., [1904] 1 Ch. 147 ; Re Mills (Richard) tfif Co. (Brurly HUl), 
Ltd., S^Uh V. The Go., [1906] W. N. 36 ; Re No. 9, Bomore Road, [■l9f^] 1 
Ch. 359. But the appointment has been refused in the case of a patent 
(Ri* Taylor's Agreement Trusts, [1904] 2 Ch. 737). As to the order made 
in case of an industrial so^ety, see Re Ruddington Land, [1909] 1 Ch. 701 ; 
title Industrial, Provident, and Similar Societies, Vol. XVII., p. 37, 
note (a). 

(l) lie Tempest (1866), 1 Ch. App. 485, per Turner, L.J., at p. 487. 
The court wilt not appoint a person, or the nominee of a person, whom the 
creator of the trust has evidently intended to exclude from all interest in 
or conned ion with the trust property (ihid.), 

, (m) I5td., at p. 488. W 

(n) Ibid., at p, 487. 

( 0 ) ExparU Cluttm (1363), 17 Jur. 988, per Wood, V,-C., at p. 989; 
Bx ^rte Conyheare'/SefUment (1863), 1 W. R. 466, CfA., per Turner, L. J. 
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6ffice(<i), or there are other special oirctHmstanoes (b). In that biot.s. 
case an undertaking has been required from the person appointed Conmenoe- 
that, in case of his becoming sole trustee, he mil use every nientof 
endeavour to obtain the appointment of a co-trustee (c). 

170. The court does not as a rule appoint as a new trustee the Solicitor, 
solicitor to the beneficiary for life under the trust (d), or the solicitor 

to the existing trustee (e). 

171. An alien or person residing out of the. jurisdiction is not Alienor 
appointed (/), unless special circumstances, such as the residence of pcwon onto! 
the cestui que trust out of the jurisdiction, render his appoptment 
expedient Q). 

• 

172. The court has refused to appoint a corporation as trustee (h), Oorpor^ion. 
or to recognise a corporation as guaranteeing the performance of 

the trust by the trustees which it appoints (t). 

(T.) hy the Charity Commissimers. 

173. In the case of charitable trusts (^), thb Charity Commis- concuwant 
sioners have concurrent jurisdiction with the High Court (1) as jurisdiction, 
to the appointment of new trustees (m). 


Sub-Seot. ^.—Truetm^y Devolutum. 

174. The terms of the instrumeSi creating the trust may be Tmsr-aesiiip 
such as, upon the death of a trustee Idiring no co-trustee surviving, by (J-jvolutioii. 
to invest the person on whom the trust property then devolves 


(a) Ex parte Glutton (1863), 17 Jur. 988; JkOUsaold'e Settlement (1864). 
10 L, T. 642 ; Be Parrott (1881), 30 W. R. 97 ; EeBurgeae^e Trusts, [1877] 
W. N. 87 ; Be Idghtbody's Trusts (1884), 33 W. R. 462. 

(b) Ex parte Conybcare's Settlement {IS6Z), 1 W. R. 468, C. A.; Bs 
Oustis^s Trust (1871), 6 I. B. Eq. 429’. 

(c) Be HattatVs Trusts (1870), 18 W. R. 416 ; Be Burgess's Trusts, supra } 
Be Idghtbody's Trusts, supra. 

{d) Be Kemp's Settled Estates (1883), 24 Oh. D. 486, C. A. ; Be Stamford 
{Earl), Payne v. Stamford, [1896] 1 Ch. 288, per 6tiruno, J., at pp. 298 
et aeo. ; Be Spencer's Settled Estates, [1903] 1 Ch. 76; see Be Orde (1883), 24 
C!ih. D. 271, (;. A. ; see also p. 73, ante. But the appointmeiit will be made 
if a contrary course would be inconvenient {Be BrenimalVs Trusts, [1872] 
W. N. 77 ; Be Ailesbury (Marquis) and Iveagh (Lord), [1893] 2 Ch. 346, per 
Stibung, J., at pp. 369, 360 (where it was convenient to appoint, as new 
trustees, the persons who were trustees of another settlement relating to 
the trust property and of whom the solicitor was one) ; Be Spencer's Settled 
Estates, supra, per Btenb, J., at p. 82). 

(e) Be Norris, Allen v. Norris (1884), 27 Ch. D. 333, per Pearson, J., at 
p. 340. 

(/) Be Quibert's Trust Estate (1862), 16 Jur. 862 ; Be Drews' s Settlement 
Trusts, [1876] W. N. 168, per Mauns, V.-C. 

(g) Be nUl's Trusts, [1874] W. N. 228; Be Drewe's Settlement Trusts, 
supra ; Be Austen's Settlement (1878), 38 L. T. 601 ; Be Liddiard (1880), 
U Ch. D. 310 ; Be Cunard's Trusts (1878), 48 L. J. (CH.) 192 ; Be Freeman's 
SeUlement Trusts (1887), 37 Ch. D. 148. 

(h) Be Brogden, BUing v. Brogden, [1888] W. N. 238. 

(i) Ibid. Ip 

(k) See title Charities, Yol. lY., pp. 101 et seg, 

(l) Ibid., pp, 265 et seq. 

Ibid,, p. 268. • 
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TSTOTS -ASb T4 xtstet<s. 


siot.2. with the ofiSce and pdwers of a trustee (n). Such person, if 

Gemmenoe* the personal representative, has an absolute right to decline to 
meat of accept the position and duties of trustee (o), and is liable at 
any time to be deprived of the oflSce and powers by 4;be appoint- 
ment of new trustees (p), after which he will not remain a 
trustee, unless he is thereby appointed a new trustee (q). Subject 
to any direction to the contrary in the instrument creating the 
trust, the legal personal representatives or representative of a sole 
trustee, or of a lasti surviving or continuing trustee, may, until the 
appointment of new trustees, exercise or perform any power or trust 
given to or capable of being exercised by the sole or last surviving 
or continuing trustee (a). 

I 

f Sub-Sect, b.--- Acceptance and DiacUmer of Office, 

(i.) Acceptance of Office, 

175. A person who is appointed a trustee^lhssumes the ofSce 
upon his acceptance thereof (^). The acceptance may be either 
express or implied (c). Upon acceptance the trust property vests in 
him indefeasibly (d), and he cannot afterwards disclaim the trust (e), 

176. A person expressly accepts the office of trustee by executing 
the instrument of trust in which he is named a trustee (/), or may 

(n) Be Morton and Halleit (IS^j, 16 Ch. D. 143, C. A., per Jessel, M.B., 
at pp. 146, 147, and per James, L.J., at p. 149 ; Conveyancing and Law of 
Property Act, 1881 (44 & 45 Vilfc. c. 41), S. 30 (1) ; Be Jordan^ Hmward v. 
Hamitton, [1904] 1 Ch. 260, per Btbke, J., at pp. 262 et seq, ; Be Waidania, 
Bvoere v, Waidmis, [1908] 1 Ch. 123. 

(o) Be Benett, Ward v. Be^U, [1906] 1 Ch. 216, 226, C. A. As to dis- 
claimer by a trustee by devflkition, see note (6), p. 83, post, 

{p) Be Morton and Hallett, supra, at p. 149 ; Be Jordan, Hayward v. 
Hamilton, supra, at pp. 262 et seq, ; Be Boutledge's Trusts, Boutledge v. Saul, 
[1909] 1 Ch. 280. 

{q) Be Morton and HdUett, supra, at p. 149 ; Be EouUedge's Trusts, 
BouUe^e v. Saul, supra, 

(а) doBveyoDcine Act, 1911 (1 & 2 Geo, 5, o. 37), s. 8, overriding Be 
Orunden and Meuars Contract, [1909] 1 Ch. 690 1 Bee, further, p. 101, post 
This provision applies Only to trusts constituted after, or created by 
instruments coming into operation after, the 31st December, 1881 (Con- 
veyancing Act, 1911 (1 & 2 Geo. 5, c. 37), s. 8 (3) ). It does not apply to 
land of copyhold or customary tenure vested in the tenant on the court 
roils on trust (ibid,, s. 8 (6) ). 

(б) Shep. Touch. 284, 286; Bonifaut v. Greenfield (1687), Cro. Eliz, 80; 
Thompson v. Leach (1690), 2 Vent, 198, 199 ; Townson v. Tiekell (1819), 
3 B. A; Aid. 31. As to acceptance and refusal of the office of executor, 
see title Executors akd Administratobs, Vol. XIV., pp. 142 et seq, 

(«) Montford (Lord) v. Cadogan (Lord) (1816), 19 Ves. 835, per Lord 
Eldon, L.C., at p. 638 ; Montgomery v. Johnson (1848), 11 1. £q. E. 476. 

(d) A peieon must giv^ his ^ent before any interest in property can 
indefeasibly pass to him (Tovmeen v. TickeU, eupra, per Best, J., at 
p, 39) ; but a transfer or other disposition of property to a person with- 
out ma knowledge vests thd j^perty in him at once, subject to his right 
to disclaim l2iej»Toperty wh^ informed of it (Doe d. Ohidgey v. Hari^ 
(1847), 16 M. 6c W. 617, per Pabo, B., at p. 520 ; Sigaers v. Bvaru (1866), 
6 £. A B. 367, 881 ; Standir^, v. Bcwring (1885), 31w. D. 282, C. A., per 
Cotton, L.J.. at p. 288 ; McdMt v. Wilson, [1903]VCh. 494). 

(ej Doe d. Ohidgey v. Harrie, eupra, at pp. 520, 524. 

(/ ) Montford (Low v, Cadogan (Lord), supra, at p. 638 ; Jones v. Higgins 
fim), L, B. 2 Eq.lisa, per Einpbbsut, V.-C., at'pp, 643, 644. 


Acowtauce 
of office. 


fixpreif 

acceptance. 
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do 80 by Borne other writing or by pardl(y). A parol expres* Bht.s. 
sion of acceptance does not, however, bind him unless it is Qwumbm- 
unequivocal (fc). 

« OSo6« 

177. A person impliedly accepts the ofiSce of trustee if he per- 
sonally interferes with the trust property (i), or otherwise acts in J^Jance. 
the trust (fe), or allows proceedings in reference to the trust property 

to be instituted (i), or dealings with the trust property to be carried 
on(m) in his name. A person who is named an executor and 
trustee in a will is deemed, if he proves the Vill, to accept the 
trusts of the will both as to personal property (n) and as to real 
property (o). 

178. Acceptance of a trust is not implied from the trusted when 
named in a deed merely taking charge of the deed temporarily for 

safe keeping ( p), or from acts in connexion with the trust subsequent * ’ 
to his actual disclaimer or refusal thereof (q). 


(ii.) Dif^dainter of Office. 

179. A person who is appointed a trustee may, before he has Disclaimer 
accepted the office or in any way acted therein (a), disclaim the 
office or refuse to serve (6). He cannot, however, disclaim the 


{g) Doe d. Chidgeyv, Harris (1847), 16 M.&W.617, 519, 524 ; Middleton 
V. Pollock, Ex 'parte Elliott (1876), 2 Ch. D. 104; Middleton Y.Pollook, Ex 
parte Wetherall (1876), 4 Ch. D. 49. Where a person did nothing to ticcept 
the trusts of a soliloment except signing, many years afterwards, a memo- 
randum indorsed upon it which related only Impart of the settled property, 
he was only held liable as a trustee in respeljKf that part of the property 
{Malzy V. Edge (1856), 2 Jur. (n, s.) 80) ; but as to mability to disclaim 
part of a trust, see p. Si, post, 

{h) Doe d. Chidgey v. Harris, supra, at p. 524. 

(i) Montford{Lord) v. Oadogan (Lord) (1816), 19 Ves. 636, 638 ; Benoer* 
Gilpin (1868), L. R. 3 Exch. 76, por Kbllt, C.B., at p. 81. 

(k) Doyle v. Blake (1804), 2 Sch. & Lef. 231 ; Uroh v. Walker (1838), 

3 My. & Cr. 702 ; James v. Frearson (1842), 1 Y. & C. Ch. Cas. 370; 
White V. Barton (1854), 18 Beav. 192, 196; and see Bobinson v. Pett 
(1734), 3 P. Wms. 249. But a release of the trust property to the 
other trustees implies a disclaimer and not an acceptance o! the trust 
{Nicloeon v. Wordsworth (1818), 2 Swan. 365, per Lord Eldon, L.C., at 
p. 371 ,* see note (k), p. 84, post). 

{1) Monijord {Lord) v. Oadogan {Lord), ewpro; Cook v. Fryer (1842), 

1 Hare, 498. 

(m) James v. Frearson, supra, 

(w) Mueklow V. FuUer (1821), Jao. 198 ; Booth v. Booth (1838), 1 Beav. 
126 ; and see pp. 60, 61, ante, 

{o) Ward v, Butler (1824), 2 Mol. 633. But he may disclaim as regards 
coyphold trust property {Wellesley {Lord) v. Withers (1865), 4 E. ds B. 
750) ; see, however, note (d), p. 84, post. * 

(p) Evans v. John (1841), 4 Beav. 35, per Lord Lakgd^le, M.B., at 
pp. 36, 37. 

• (<jf) See pp. 86, 86, post, 

{a) See p. 82, amte, 

(6) Smith V. Wh^ (1671), 1 Vent. 12% per HaIbE, C.J,> at p. 130; 
JVieloson v. WordMortk, supra, per Lord Eldon, L.C., at p. 369; ^ 
Small V. Marwood (1829), 9 B. & 0. 300, 309; Siggers v. Evans (1866), 

6 E. dc B. 367, 381 ; WhiU v. M*DermoU (1872), 7 I. R. C. L. L 
This applies equallyHo trustees by devolution {Legf v. Uaokrell (1860), 
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office and retain the estate (c) ; nor can he disclaim the trust as to 
part of the property, even when the property attempted to be dis- 
claimed is in a different country from the rest (d). The disclsdmer 
involves disclaimer of any benefit annexed to the office (e), but does 
not prevent acceptance of an independent benefit conferred by the 
instrument of trust (/). 

No formal act or instrument is necessary to effect the disclaimer 
or refusal (g) ; but in order to furnish evidence of the fact and to 
render it impossible for the person subsequently either to assume 
to act or to be charged with acting as a trustee, a disclaimer by deed 
is convenient and proper (h). 

A trustee who has refused to act in a trust but has not executed 
d deed of disclaimer may, in legal proceedings in relation to the trust, 
disclaim by counsel at the bar of the court (i). 

Where a testator has appointed a person an executor and also a 
trustee, the fact of his renouncing probate and not acting as trustee 
is strong evidence that he has refused the trust (k), and is conclu- 
sive evidence of such refusal if the duties of executor are by the 
will inseparable from the duties of the trust (f). 

160. The execution of a formal disclaimer after a lapse of time 


2 De G. F. & J. 651, C. A. ; BeBidley, Bidley v. Bidley, [1904] 2 Ch. 774 : 
Be Benett, Ward v. BenetU [1900] 1 (^i. 216, C. A.). 

(c) Be Martinez' TrtieU (1870), 22 L. T. 403. 

(d) Be Lord and Fullerton's Contract, [1896J 1 Ch. 228, C. A. It lias been 

held at law that two out of thnje trustees could disclaim copyholds which 
were part of the trust property for the purpose of avoiding heavy fines 
{Wellesley (Lord) v. Wither^lS66), 4 E. & B. 760). But this is not a 
proper proceeding (B. v. (1870), L. R. 6 Q. B. 269, 272), and would 

probably bo now held ineffectual in equity ; see Be Lord and FuUerton'g 


Contract, supra. 

(e) Skmey v. Witney (1866), L. R. 2 Eq. 418 ; Lewis v. Mathews (1869), 
L. R. 8 Eq. 277. 

(/) Follexfen v. Moore (1746), 3 Atk. 272; Andrews v. Trinity HaU, 
Cambridge (1804), 9 Ves. 625 ; Talbot (Earl) v. Badnor (1834), 3 My. & K. 
262; Warren v. Bvdall, Ex parte Godfrey (1860), 1 John. & H. 1. 

(g) Townson v. Tickell (1819), 3 B. & Aid. 31, per Holrotd, J., at p. 39 ; 
Stacey v. Elph (1833), 1 My. & K. 196, 199 ; Doe d. Chidgey v, Harris 
(1847), 16 M. & W. 517, per Rolfe, B., at p. 620; White v. McDermott 
(1872), 7 1. R. C. L. 1 ; Be Birchnll, Birehall v. Ashton (1889), 40 Ch. D. 
436, C. A. A disclaimer by parol is sufficient (Bingham v. Clanmorris ( Lord) 
(1828), 2 Mol, 263, per Hart, L.C.). As to the costa of a disclaiming 
trustee, see p. 86, ^t. 

(k) jmcloso-n V. Wordsworth (1818), 2 Swan. 365; Townson v. Tickell, 
supra, at p. 39 ; Stacey v. Elph, 6^ra, per Leach, M.R., at p. 199 ; Begbie 
V. Crook (1835), 2 Scott, 128. The deed operates as a disclaimer of the 


trust pro 
by a ail 


as well as of the trust ; and a release of the trust property 
^.^iaiming tmstee Ito hi^ co-trustees is improper, as purporting to 
acc<q)t and deal with the property (Crewe v. Diekm (1798), 4 Ves. 97 ; urch 
V. Walker (1838), 3 My. & Cr. 702 ; and see p. 83, ante) ; but it is not fatal 
to the disclaimer if the intention to disclaim is otherwise clear (Nicloson v. 
WordswoHh, supra; Sharp v. Sharp (1819), 2 B. & Aid. 406; W^lSu 
{Lord) V, Withers, supra, at p. 767). 

(i) Ladbroke v. Bleaden (1862), 16 Jur. 630; Foslk v. Dawber (1860), 1 
Drew. & Sm. 172. 

^ ® C. L. 79 ; Be Gordon, Boberte y. 

Gordon (1877), 6 Ch.‘D. 631, par Jbssel, M.R., at p. 634, 

(1) Be Gordon, Bdberts y, Gordon^ mpra, at p. 634^ 
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• 

is good if the trustee who executes it has never in the meantime 
acted or consented to act in the trust (m). Where, however, a trustee Conune&ce- 
does not, until after the lapse of many years, by deed disclaim the 
trust or expressly decline to act therein, the fact of his not having 
executed the instrument of trust is not sufticient to prove his non- 
acceptance of the trust, and additional strong evidence is necessary 
to prove that he has not accepted it and that the trust property is 
not vested in him (n). 

181. A disclaimer or refusal to act in the ‘trust takes effect Effect on 
ab initio and vests the trust property, as from the date when tho 

trust disposition came into operation, exclusively in the trustees **^°*^®^ 
who consent to act (o). If all the trustees disclaim, the property* 
revests in the disposer, or, if he is dead, in his legal representirtive, 
who becomes, by operation of law, the trustee thereof for the 
purposes of the trust (p). 

182. The disclaimer of the trustee, or of all the trustees Truitnot 
nominated by the disposer, does not avoid tho trust (q) ; but a new affected, 
trustee will be appointed by a court of equity to execute it (r). 

183. A trustee who disclaims is entitled to his expenses of dis- Costa of 
claiming out of the trust fund (s), and to his costs of any pro- f 
ceedings to which he is made a party on the footing of being a 
trustee (t), except so far as he incurs or occasions costs beyond those 
actually incidental to making good his disclaimer (a). 

184. A person who has disclaimed or refused a trust reposed in Effect of 
him cannot afterwards act in it, even by exercising the power of disclaimer. 

• 

(w) Peppercorn v. Waijman (1852), 5 De G. & Sm. 230, 236. 

(n) Be Vniacke (1844), 1 Jo. & Lat. 1 ; Noble v. MeyvioU (1851), 14 Beav. 

471, 476, 480; Paddon v. Bichardson (1856), 7 De G. & G. 663, C. A. ; 
see Be Birchall, Birchall v. Ashton (1889), 40 Ch. D. 436, C. A. Where, 

OD probate of a will beiu^ obtained, power was reserved to a person 
named therein as one of the executors and trustees to come in and prove, 
the fact that he never did so and never acted in the trusts of the will 
was held, after a lapse of thirty years, not to be, sufftcient evidence, in the 
absence of an actual disclaimer, that he had not accepted the trusts {Et 
Needham (1844), 1 Jo. & Lat. 34, per Sugdev, L.O., at p. 36). 

(o) Smiih v. Wheeler (1671), 1 Vent. 128 ; Adams v. TaunUm (1820), 6 
Madd. 436; Small v. Marwood (1829), 9 B. & C. 300, 307 ; Doe d. Chidgey 
V. Harris (1847), 16 M. & W. 617, per P^uike, B., at p. 624 ; Peppercorn 
V. Wayman, supra ; Be Birchall, Birchall v. Ashton, supra. Consequently 
dispositions of the trust property by the other trustees are effectual before 
the disclaiming trustee has executed the disclaimer or has even become 
aware of his appointment as a trustee (Peppercorn v. Waymam, supra), 

(p) MdUott V. Wilson, [1903] 2 Ch. D. 494, 502, 503; and see p. 67, ante, 

Iq) Bohson v. Flight (1865), 4 De G. J^ & bin. 608, C. A., per Lord 

Westburt, L.C., at p. 613. 

(r) A. Q, V. Stephens (1834), 3 My. & K. 347, 362. 

(«) Be Tryon (1844), 7 Beav. 496. 

*(t) Sherratt v. Bentley (1830), 1 Russ. & M. 666; Norway v, Norway 
(1834), 2 My. & K. 278 ; Howard v, Bhodes (1837), I Keen, 681 ; Bray v. 

West (1838), 9 Sim. 4^ ; Benhow v. Davies (1848), 11 Beav, 369 ; BulkeUy 
V. EgUnton (Earl) (1865), 1 Jur. (n. s.) 994 ; Heap v. Jones (1856), 6 W. R. 

106 ; Legg v. Mackrell (1860), 2 De G, F. & J. 661. 

(a) Martin v. Persse (1828), 1 Mol. 146; and m title Mortgage. 
ypl. XXL, pp.296,^9«. 
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Definition. 


appointing a new trustee (^); and he does not become a trustee bj 
subsequently acting in connexion with the trust as agent of the 
accepting trustees (c), or as adviser of the cestuis que trust (d). 

Sub-Sect. 6.— Custodian Trustees, 

185. Subject to the Public Trustee Act, 1906(d), and to the 
rules thereunder for the time being in force (/), the Public 
Trustee (p), if he consents to act as Buch (fe) with respect to any 
trust created by any trust instrument or arising upon an intestacy, 
except the trusts of an instrument made solely by way of security 
for money, and whether or not the number of trustees has been 
Reduced below the original number (i), may be appointed to be 
custodian trustee (fc), either (1) by an order of a court of competent 
jurisdiction made on the application of a person entitled to apply 
for the appointment of a new trustee ; or (2) by the testator, settlor, 
or other creator of a trust; or (3) by the person having power to 
appoint new trustees (Z). 

186. Any incorporated banking or insurance or guarantee or 
trust company, or other body corporate which is for the time being 
empowered to undertake trusts, may act as custodian trustee in 
like manner as the Public Trustee (m), so long as it does not state 
or hold out that any liability attaches to the Public Trustee or to 
the Consolidated Fund of the United Kingdom in respect of any 

act or omission on its part when so acting (n). 

• 

Sub-Sect. T.—Bare Tnutea. 

187. A person who hoMf trust property in trust for the absolute 
benefit and at the absolme disposal of other persons who are of 
full age and sui juris in respect of it, and who has himself no 
present beneficial interest in it, and no duties to perform in respect 
of it except to convey or transfer it to persons entitled to hold it, is 
a bare trustee, and is bound to convey or transfer the property 
accordingly when required to do so (o). 


(b) Ee BirohaUf Birchall v. Ashton (1889), 40 Ch. D. 436, 437, C. A. 

(c) Dove V. Evevard (1830), 1 Buss. & M. 231 ; Lowry v. Fulton (1838), 
e wSim. 104, 115, 124. 

{d) Slavey v. Elph (1833), 1 My. & K. 195, 198. 

(e) 6 Kdw. 7, c. 56. 

if) *^ote (e), p. 214, post. 

(0) p. 215, post, 

(h) In the caf^e of his appointment by a testator, his subsequent com mt, 
and, in every other case, his previous consent to act, is requisite (Public 
Trustee Rules, 1912, r. StStat. R. & 0., 3012, p. 1231), 

(«) See pp. 214, 216, post, 

(k) As to the powers and duties of a custodian trustee, see p. 216, post. 

(1) Public Trustee Act, 1906 (6 Edw, 7, c. 66), s. 4 (1) ; Publio iWstee 

Rules, 1912, IT. 8—11. • 

(^) See pp. 216, 216, post 

(») publio Trustee Act, 19^6 (6 Edw. 7, o. 66), s. 4 (3) ; Publio Trustee 
Rules* 1912, r. 30 ; Ee Chert's Trusts, Eohinson v. Wesleyan Methodist 
Chapel Vurmses {Trustees for), [191^ 1 Ch. 83. 

(o) Chrism v. Ouington (1876), 1 Cm. D. 279; MorganY. Bwanssa Urban 
Sanitary Authority 9 Cn. D. 682; Ee Dociora, Docwra v« Faith 
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188. A bare trustee oauaot settle an account on behalf of the 
eastiM qw tnut without his consent (p), and cannot, without the 
ooneurrenoe of the cestui qw trust, petition for adjudication of 
bankruptcy dgainst a person who owes a debt to him as such hare 
trustee ($). 

189. A bare trustee is not, in respect of any estate held by him 
as such, the protector of a settlement under the Fines and 
Recoveries Act, 1838 (r). 

Sub-Sectp. 8. — GonstrtLctive Trustees. 

(i) in General. 


SVOT. 2 . 

OMmm^ 
ment of 

Limited 
power of 
bare traitee. 

Bare trustee 
not a pro- 
tector of a 
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190. A trust of property follows the legal estate wherever it oonstrubtire 
goes and constitutes any holder of it who is not duly constitptea ^ 
an express trustee a constructive trustee (a), except when it comes ^ ' 
into the hands of a purchaser for valuable consideration without 

notice of the trust (b). 

191. Where a testator has devised real property in trust and Powers of 
his legal representative becomes a constructive trustee thereof by 


(1886), 29 Ch. D. 693 ; Be Cwnningham cmd Frayling^ [1891] 2 Ch. 667, per 
Stirlino, J., at pp. 671, 672. A bare trustee may originaUy have had 
duties in respect of the property which have since ceased {Christie v. 
Ovington (1875), 1 Oh. D. 279, per Hall, V.-O., at p. 281), or which 
have been superseded by a request from the persons entitled to the 
property to convey it to them (Morgm v. Swansea Urban Sanitary 
Authority (1878), 9 Ch. D. 582, per Jessel, M.R., at p. 085). 
A person who has himself an existing beneficial intercMSt of any kind 
in the trust property is in no oircumstances a bare trustee oE it 
{Lysaght v. Edwards (1876), 2 Ch. D. 499, per Jessel, M.R., at p. 606). 
But trustees for sale, after selling the proper^ under an order of court to a 
purchaser who has paid the purchase-money into court, are bare trustees of 
it, notwithstanding that they have a beneficial interest in the proceeds of 
sale, since their beneficial interest in the property it; elf has ceased, and 
they have no duty to perform in respect of it except to convey it to the 
purchaser {Be Domra, Domra v. Faith (1886), 29 Cli. D. 693). Where a 
passive trust was created to preserve contingent remaiuders, or to bar dower, 
or to keep alive an incumbrance or for some other purpose, the trustee 
might never have any function to perform in rbspect of the i>roperty (I 
Hayes* Conveyancing, pp. 103 — 109). As to the liability of a bare trustee 
where the equitable estate is in a trustee for others, see p. 180, post. 

(p) Fell Y.Lutwidge (1741), Barn.(CH.) 319, p«r Lord Haedwioke, L.C., 
at p. 321. 

{q) Be Adams, Ex parte CuUey (1878), 9 Ch. D. 307» 0. A. ; Be Hast/mgs, 
Ex parte Dearie (1884), 14 Q. B. D. 184, C. A. 

(r) 3 & 4 Will. 4, c. 74 ; see ibid., s. 22 ; and titles Real Property and 
Chattels Real, Vol. XXIV., pp. 262, 263 ; Settlements, Vol. XXV., 


p. 692. 

{a) As to constructive trustees, see p. 47, ante ; and title Equity, 

Vol. XIII., pp. 164 et seq. For the purpo|e of the Statutes of Limitation, 
constructive trustees are within the IVustee Act, 1888 (61 & 62 Vict.o. 69), 

B. 8 ; see pp. 200, 201, post. For the oases in which a constructive trust will 
prevent the running of time, see title Limitation of Aotions, Vol. XIX., 
pp. 142, 164. 

(b) A.-Oi V. Downing [Lady) ( 1767), Wilm. 1, per Wilmot, C. J., at p. 21 ; , 

see pp. 88 et seq., post. But as to trust money, see p. 90, post. Where a person 
made ui imper^t disposition of real properly in^ trust by omitting the « 
word heii'ti in the assurance of it to the trusts, his heir-at-law was held 
to be trustee of it [Dilrow v. Bone (1862), 3 Gi£E. 638). As to purchasers 
for value without notice, see title Equixi, VoU XUL^ pp, 76^ 77, 81, 160, 
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reason of the trustees named in the will disclaiming the trust (c), 
the legal representative can execute a trust which imposes no other 
duty than simply to clothe the equitable ownership with the legal 
estate (d). Where, however, the trust is in the form of a power of 
leasing or of some other trust or power requiring the exercise of 
judgment and discretion, he cannot, though he holds the property 
subject to the trust, execute the trust or exercise the power, even 
though it may have been obligatory on the trustees named in the 
will to execute it (e}. 


(ii.) (M Failure of Trustee. 

, 192. Where owing to no person having been originally effectively 
appcgnted a trustee (/), or to the trustees having all died before 
the instrument creating the trust came into operation (^), or to 
their all disclaiming the trust (^), the trust property becomes in 
law vested in a person who is a stranger to the trust, he is in 
equity a constructive trustee of the property and holds it upon the 
trust to which it is subject (i). 


(iii.) By Acquisition of Trust Property^ 

(a) Acquisition zvith Notice of Trust. 

193. Where a person, whether gratuitously or for valuable con- 
sideration, acquires property, or an interest in property, which is 
subject to a subsisting trust, he becomes a trustee of it for the 
purpo'ses of the trust, if he has either actual or constructive notice 
of the trust (fc). 


(c) See p. 67, ante. 

(d) Bohson v. Flight (1866), 4 De G. J. & Sm. 608, C. A. 

(f) Ibid. 

if) Sonley v. Cloehmakers^ Co. {Master, etc.) (1780), 1 Bro. C. C. 80 ; but 
see Oravenor v. HaUum (1767), Amb. 643, per Lord Camden, L.C., at 
p. 644. 

ig) A.-G. V. Hickman (1732), 2 Eq. Cas. Abr. 193, 194 ; A.-G. v. Downing 
{Lady) (1767), Wilm. 1, 19, 22, 24 ; Moggndge v. Thackwell (1792), 1 Ves. 
464, per Lord Thurlow, L.C., at p. 476 ; and see S. C. on rehearing 
(1803), 7 Ves. 36, affirmed in House of Lords (1807), 13 Ves. 416. 

(A) Robson v. Flight, supra. 

(i) fi^onlev v. Clock-makers' Co. {Master, etc.), supra; Be Davis' Trusts 
(1871), L, K. 12 Eq^i 214; and see p. 67, ante. Where necessary the 
coui't will make the heir-at-law of the creator of the trust a trustee (A.-G. 
v. Downing (Lady), supra, at pp^. 21, 23 ; Sonley v. Clock-makers' Co. 
{Master, etc.), supra ; Brydyes v. Brydges, Philips v. Brydges (1796), 3 Ves. 
120, 7 )er Arden, M.R., at p. 127 ; Bobson v. Flight, supra). 

(1) Saunders v. DeAeiq* (1692), 2 Vern. 271; Thompson v. Simpson 
(1841), 1 Dr. A; War. 469, 486 ;f AKen v. Knight (1847), 11 Jur. 527 ; Bolje 
V. Gregory (1866), 4 De G. J. & Sm. 676 ; Baillie v. M*Kewan (1866), 35 
Beav. 177 ; Boursot v. Savage (1866), L. R. 2 Eq. 134 ; Mumford v. 
Stohwasser (1874), L. R. 18 Eq. 656 ; and see title Estoppel, Vol. XIIIL 
pp. 393, 394. A person buying real estate with notice of the rights ot 
another therein is a trustee for him in respect thereof {Lake Tew v Port 
Swettenham Rubber Co., i(d.,^^10l3] A. 0. 494, P. C.J. As to what is con- 
struotiye notice, see Cookson v. Lee (1853), 23 L. J. (ch.) 473, C. A. A 
person is held to haye constructive notice of the trust if he abstains from 
making pro^r inquires which would have led to his d^j^veringits existence 
(JuKie* V, Fynn« (1860), 12 1. C!h. B. 289, C. A., f«r Bid, J., «t pp. 310, 
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194 . In order to constitute a person who takes trust property 
or trust money for his own purposes a constructive trustee of it he 
must have notice that it is being misapplied by being transferred to 
him, or, in other words, he must be party to a fraud or breach of 
trust on the part of the actual trustee (Z). 

(b) Acquisition without Notice of Trust. 
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195 . A person who, without notice of the trust, acquires property Acquisition of 
or an interest in property which is in fact submet to a subsisting trust property 
trust, takes the property as a trustee and subject to the performance 
of the trust, if he acquires gratuitously either the legal estate (m) 
or an equitable interest in the property (n) ; or if he acquires for 
valuable consideration an equitable interest in the property without 
the right to call for the legal estate (o) ; in the latter case, however, he 
can protect himself from the trust by afterwards getting in the leg^l 
estate from a person who commits no breach of trust in parting 
with it to him (p), although he cannot do so by obtaining the legal 
estate from a person who is not justified in equity in tj'ansferring it 
to him (a). On the other hand, he takes the property discharged 
from the tri;?>i if he acquires the legal estate in the property for 
valuable consideration (b), or acquires an equitable interest in it for 


311 ; see Williams v. Williams (1881), 17 Ch. D. 437). Constructive 
notice is as good as any other notice {Coohson v. Lee, (1853), 23 L. J. 
(CH.) 473, C. A., per Lord Cranworth, L.C., at p. 478). See, further, 
title Equity, VoI. XIII., pp. 84 el seq., and see also ibid., pp. 83, 84. 

(l) Colchester Corporation v. Lowten (1813), 1 Ves. & B. 226, per Lord 
Eldon, L.C., at p. 246 ; Bussell v. Wakefield Waterworks Co. (1876), L. R. 

20 Eq. 474, per Jessel, M.R., at p. 479 ; Be Blundell, Blundell v. Blmdell 
(1888), 40 Ch. D. 370 ; Moxham v. Grant, [1900] 1 Q. B. 88, C. A. 

(m) Where property is subject to a trust, the trust follows the legal estate 
wherever it goes, unless it comes into the hands of a purchaser for valuable 
consideration without notice (A.-Q. v. Downing (Ladq) (1767), Wilm. 1^ 
per WiLMOT, C.J., at p. 21). 

(w) Taylor v. Blakelock (1886), 32 Ch. D. 560, 668, 570. C. A. 

(o) Maundrell v. Maundrell (1805), 10 Ves. 246, 260; Newton v. Newton 
(1868), 4 Ch. Apjp. 143 ; Mumjord v. Stohwasser {ISli), L. li. 18 Eq. 666. 

(p) Maundrell Y. Maundrell, supra ; Carter y. garter (1867), 3 K, & J. 
617: Bates v. Johnson (1859), John. 304; Sharpies v. Adams (1863), 

32 Beav. 213, per Roiullt, M.R., at p. 216 ; Taylor v. Bussell, [1892] A. C. 
244 ; Bailey v. Barnes, [1894] 1 Cn. 25, 37, C. A. ; even though ho 
gets in the legal estate after he has notice of the trust and pendente lite 
(Bailey y. Barnes, supra). Where a purchaser for value, without notice of 
an equitable title, acquires an inchoate title and, after notice, completes 
it by getting in the legal estate, he will not, as an ordinary rule, be deprived, 
in favour of a person having only an equitable title, of the advantage which 
he has thereby gained (Dodds v. Hilts (1865), 2 Hem. &M. 424 ; Bootsy^ 
WiUiamson (1888), 38 Cn. D. 486, per Stirling, J., at pp. 497, 498). 

(a) Sharpies v. Adams, supra, at p. 216. As to priority between equitable 
mortgages, see also title Mortgage, VoL XXL, pp. 327 et seq. 

(h) ThtyrndUce v. Hunt, Browne v. Butter (1869), 3 De G. & J. 663, C. A. ; 
Bileher v. BawUns (1872), 7 Ch. App. 269 ; Heath v. Crealock 
(1874), 10 Ch. App. 22; Taylor ▼. Btakehck, supra; and see title 
Mortgage, Vol. XXL, i)p. 327 et seq. Absence of notice of the 
trust is essential to his immunity from ^ability (Bodmin (Lady) v. 
Vandenbendy (1683), 1 Vern. 179; Anon. (1683), 2 Vent. 361). A subse- 
gment purchaser from him is not affected by notice of the trust, since * 
tne property has been discharged from it by the previous purchase with- 
out uotice (Brandlyii v. Ora (1738), 1 Atk. 071 ; nLowthor v. QofrUo(n 
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valuable ooneideration, and at the same time acquiree a paramenni 
right to call for the legal estate (c). 


(c) Receipt of Trust Money, 

196. A banker, broker, solicitor, or other stranger to the trust, 
receiving money from a trustee which he knows to be part of the trusl 
property, does not become a constructive trustee thereof (d), unlesg 
he knows that the money is being applied in a manner inconsisteni 
with the trust, or, in other words, unless he is a party either to a 
fraud or to a breach of trust on the part of the trustee (e). Ir 
so far as such money remains in the disposition of the trustee 
the cestuis que trust may follow it and claim it as against the 
/trustee (/). 


2 Atk. 242 ; M*Queen v. Farquha/t (1806), 11 Ves. 467, per Lore 
[)ON, L.C., at p. 478). The only exception to the rule which protects i 
purchaser with notice who takes from a purchaser without notice is thai 
which prevents a trustee from buying back trust property which he hai 
sold, or a person who has acquired property by fraud from saying that h< 
sold it to a bond fide purchaser without notice and has repurchased it fron 
him (7^rtrratu’« Ofwc (1880), 14Ch. D. 432, C. A., per J£S8£L,M.R., at p. 446) 

(c) Wilkes V, Bodinqton (1707), 2 Vorn. 699 ; Stanhope v. Vemey (Earl 
(1761), 2 Eden, 81 ; Wilmot v. Pike (1846), 6 Hare, 14, per Wigram, V.-C. 
at p. 22 ; Rooper v. Harrison (1855), 2 K. & J. 86 ; Taylor v. London am 
County Banking Co,, London and County Bankina Co, v. Nixon, [1901 
2 Ch. 231, C. A., per Stirling, L.J., at pp. 262, 263. 

(d) Keane v. Moharts (1819), 4 Madd. 332 ; Maw v. Pearson (1860), 2( 

Beav. 196 ; Harries v. Bees (1807), 37 L. J. (CH.) 102, C. A., per Bolt, L.J. 
at pp*. 106, 107 ; Cray v. Johnston (1868), L. B. 3 H. L. 1 ; Barnes v. Addi 
(1874), 9 Oh. App. 244, per Lord Selborns, L.C., at pp. 251, 252; Bi 
Spencer, Spencer v. Ha/rt (1881), 61 L. J. (CH.) 271, C. A. ; Staniar v. Evans 
Evans v. Staniar (1886), 34 Ch. D. 470 ; Be Blundell, Blundell v. Bhindel 
(1888), 40 Ch. D. 370, per Stirling, J., at p. 381 ; Be Jackson, Be Cottrell 
Boughton-Leigh v. Boughton-Leigh (1889), 40 Ch. D. 496; Thomson v 
Clyaesdale Bank, Ltd., [1893] A. C. 282 ; Coleman v. Bucks and Oxon TJnim 
Bank, [1897] 2 Ch. 243 ; Union Bank of Australia v. Murray -Aynsley 
n898] A. C. 693, P. C. ; MuUon V. Peat, [1899] 2 Ch. 566 ; Bank of Neu 
South Wales v. QouXbwm Valley Sutter Co, Proprietary, [1902] A. C. 543 
P. C. ; and see titles Bankers and Banking, Vol. I., p. 584; Solicitors 
Vol. XXVI., p. 760. ' 

(e) PanneU v. Hurley (1845), 2 Coll. 241 ; Salomons v. Laing (1850) 
12 Beav. 877 : Bodenham v. Hoskyns (1852), 2 De G. M. & G. 903, C. A. 
Bridgman v. QiU (1857), 24 Beav. 302 ; Morgan v. Stephens (1861), 3 Gif! 
226, per STUART, V.-C., at p. 237 ; Lee v. Sonkey (1873), L. R. 15 Eq. 204 
per Bacon, V.-(3., at p. 211 ; Be Bell, Lake r, Bell (1886), 34 Ch. D. 462 
Soar V. Ashwell, [1893] 2 Q. B. 390, C. A.; Be Dixon, Heynes v. Dixon 
[190ft] 2 Ch. 561, C. A. 

if) Be HalleWs EsUste, KnatchhuU v. Hdllett (1880), 13 Ch. D. 696, C. A. 
Hancock v. Smith (1889), 41 Ch. D. 456, C. A. If a trustee mixes trus^ 
money with liis own in ^ priyate account at a bank and draws upon th< 
account by cheques, the<rule in Dovaynes v. Noble, Clayton's Case (1816) 
1 Mer. 529, 572, 608 (see titlcf' Bankers and BANiONa, Vol. I., p. 586) 
does not apply, and the trustee must be taken to have drawn out^ owi 
money in preference to t£e trust money (Re HaMls Estate, KnatcKbuU v 
HaXlett, supra). But, as between two eeituis que trust whose mone^i i 
trustee has so paid into his private account, the rule in Devaynes v. Nme 
Clayton's Cate, supra, appli^ and the sum first paid in wifi be held t< 
have been first drawn out ^ SiJMt's Estate, KnatchhuU ▼. HdUtM,swpra 
pw Bagoallat, L. j., at p. 748 ; Hancoeif v, BmUh, supra ; Be Sienning 
Wood V. pfenning; ^[1895] 2 Ch, 433, per Nobxb» JF., at p. 486 1 Mutter 
^.Peat^ eupra, pet^Tm, I 4 p» 860)« < 
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(ir.) By Intermeddling vfith the Truet. 

197. A person who, not being a trustee (g) and not having 
authority from a trustee, takes upon himself to intermeddk with 
trust matter^ or to do acts characteristic ot the office of &ustee, 
makes himself a trustee de son tort — a trustee of his own wrong, or, 
as it is also termed, a constructive trustee (ft). The responsibility 
which attaches to a trustee may extend in equity to a person who 
is not properly a trustee, if he either makes himself a trustee de »on 
tort or actually participates in any fraudulent conduct of a trustee 
to the injury of the cestui que tt'usi (i). 

A person who is employed as solicitor or agent for trust property 
may become a constructive trustee or trustee de son tort by inter- 
meddling with the performance of the trust (ft), or by dealing witlf 
the property in a manner not warranted by the terms of his employ- 
ment or agency (1), or in a manner inconsistent with the performawe 
of trusts of which he is cognisant (7n). A person does not, however, 
become a constructive trustee merely by acting as the solicitor or 
agent of trustees in transactions within their legal powers, although 
of a character of which a court of equity would disapprove, unless 
he receives and becomes chargeable with some part of the trust 
property, or unless he knowingly assists in a dishonest a)id fraudu- 
lent act on the part of the trustees (n). 


(^) A person whose acts are referable to his appointment as a trustee 
is not to be deemed a trustee de son tort (Mara y. Browne, [1896] 1 Ch, 
199, 0. A., per Lord Hersghell, at p. 207). 

(h) Be Barney, Barney v. Barney, [1892] 2 Ch. 266 ; Mara v, Browne, 
supra, per A. L. Smith, L. J., at p. 209 ; see p. 47, a7Ue, A person who, 
without haying been yalidly appointed, acts as trustee, is liable as such 
(Raokham y. SiddaU (1850), 1 Mac. & G. 607, C. A., per Lord Cottenham, 
L.C., at p. 621 ; Pearce v. Pearce (1856), 22 Beay. 248 ; Hennessey v. Bray 
(1863), 33 Beay. 96, 102). If a person, not expressly a trustee, buys 
property, or otherwise traffics, with the money of auc I her, the law raises 
a trust by implication and clothes that person with a fiduciary character 
for the purpose of making him accountable (Docker v. Somes (1834), 2 
My. & K. 656, per Lord Brougham, L.C., at p. 665 ; compaie JieFrmklyn, 
Franklyn y. Franklyn (1913), 30 T. L. R. 187, C. A.). It is not within the 
scope of a solicitor's businesB to constitute himself a oonstructiye trustee, 
and, therefore, his doing so does not bind and make liable as a construotiye 
trustee a partner who is not aware of the dealings establishing the con- 
structiye trusteeship (Mara y. Browne, swpra, at pp. 208, 212, 214 ; but 
see Bhfth y. Fladgaie, Morgan v. Blyth, Smith v. Blyih, [1891] 1 Ch, 837). 

(i) PorUoek y. Gardner (1842), 1 Hare, 594, 606; A.~Q, y. Leicester 
Gorporaiion (1844), 7 Beay. 176 ; Bridgman y. Gill (1867), 24 Beay. 302 ; 
Eolfe y. ^egory (1866), 4 De G. J. & Sm. 676 ; Barnes v. Addy (1874), 9 Ch. 
App. 244, per Lord Selborhe, L.C., at pp. 251, 252 : Be BeU, Lake y. Bell 
(1886), 34 Ch. D. 462 ; Soar y. AshweU, [1893] 2 Q. B. 390, C. A. 

(ft) Myler v. FUspatrick (1882), Madd. & G. 36Q ; Hardy y. Coley (1864), 
33 Beay. 365 ; Arcner v. Lavender (1876), ft I. B. Eq. 220, 226. 

(1) Morgan v. Stephens (1861), 3 Gifl. 226 ; Lee v. Sankey (1873), L, R, 
15 £q. 204. 

Lee y. Sankey, swpra, per Bac30M, V.-C., at p. 211. 

' (n) Barnes y. Addy, swpra, at pp. 251, 262 ; Archer y. Lavender, swpra, 
per Chattbrton, V.-C., at p. 226; The fact that a person has had trust 
^ds in his hands as solicitor to the trustees does not make him cha^eable 
as a oonstructiye trustee (Be Spencer, Spencer v. Hart (1881), 61 L. JT (oh.) 
271, C. A., per Baooallat, L.J., at p. 273 ; Brimdenv. Williams, [ 1894 ] 
» Ch. 186 ; Plaskm v. Eddis ( 1398 ), 79 L. T. 136 ). . 
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Sect. 3. — Tmure*and Transrnmim of Trust Property* 
Sub-Sect. X. — Estate of Trustees. 

"“(i.) Nature of Estate. 

198. Where property is given to a person upon trust, there is a 
presumption that the property is given to him entirely as a trustee 
and not to any extent beneficially (o). Where, however, the trust 
does not exhaust ^he whole beneficial interest in the property, this 
presumption can be rebutted by an indication in the instrument 
of disposition that he is intended to take the residue of it for his 
own benefit (p). 

A gift of property by will to a person upon trust to carry out 
certS,in purposes creates a resulting trust of so much as is not 
required for the fulfilment of those purposes ( 9 ) ; but under a gift 
to a person subject to the carrying out of certain purposes, described 
in the will as trusts or charges, he takes the property beneficially 
after the purposes have been fulfilled (r). 


( 0 ) Burgess v. Wheatc, A.^G. v. Wheate (1759), 1 Eden, 177, per Henley, 
Lord Keeper, at p. 251 ; Middleton v. Spicer (1783), 1 Bro. C. C. 201, 
per Lord Tiiurlow, L.C., at p. 206; Southouae v. Bate (1814), 2 Ves. & 
J3. 396; Clarke v. Hilton (ISQd), L. R. 2 Eq. 810, per Stuart, V.-C., at 
p. 816 ; Wainford v. Ueyl (1876), L. R. 20 Eq. 321 ; Re West, George v. 
Grose, [1900] 1 Ch. 84, per Kekewicii, J., at p. 87. 

ip) , North V. Crompton (1671), 1 Cas. in Cb. 196; Rogers v. Rogers 
(1733), 3 P. Wms. 193 ; Hill v. London {Bishop) (1739), 1 Atk. 618 ; WdUon 
V. Walton (1807), 14 Ves. 318, 322 ; Hughes v. Evans (1843), 13 Sim. 496 ; 
Bussell V. Clowes (1846), 2 Coll. 648 ; Williams v. Roberts (1868), 4 Jur. 
(N. s.) 18 ; Williams v, Arkle (1876), L. R. 7 H. L. 606; Croome v. Grooms 
(1889), 61 L. T. 814, H. L. ; A.-G, v. Jefferys, [1908] A. C. 411. 

iq) King v. Denison (1813), 1 Ves. & B. 260 ; Southouse v. Bate, supra ; 
Barrs v. Pewkes (1864), 2 Hem. & M. 60; Croome v. Croome (1888), 69 
L. T. 682, C. A., per Cotton, L. J., at p. 684 ; Re West, George v. Grose, [1900] 
1 ('h. 84 ; and see pp. 49 et seq., ante. 

(r) Coninglham v. Mellish (1691), Free. Ch. 31; Beaufort {Dttchess 
Dowager) v. Granville (I^ady Dowager) (1710), 3 Bro. Pari. Cas. 37 ; Dock- 
sey V. Docksey {llll), 3 Bro. Pari. Cas. 39; Dawson v. Clarke (1811), 
18 Ves. 247 ; King v. Denison, supra ; Barrs v. Fewkes, sw^a, at 
pp. 65, 66 ; Clarke v. Hilton (1866), t. R. 2 Eq. 810 ; Re West, George v. 
Grose, supra. As to residue of personal property vested in executors as 
such and undisposed of, see title Executors and Administrators, 
Vol. XIV., pp. 284, 286. Where a testator gives specific portions of his 
personal property to his executors upon trust, and elsewhere in the will 
calls them trustees, he does not thereby constitute them trustees of the 
rest of his personal property {Batteley v. WindU (1786), 2 Bro. C. C. 31 ; 
Pratt V. Sladden (1807), 14 Ves. 192). A gift of property to persons named 
as executors and trustee^ to be disposed of to such person or persons and 
in such manner and proportion as they think proper, has been held am 
absolute beneficial gift to them (Gibbs y. Rumsey (1813), 2 Ves. & B. 294). 
But the contrary has been held where the terms of the will were very 
slightly different (Buckle v. Bristow (1864), 10 Jur. (n. s.) 1096 ; 

CheaJi Neo v. Ong Cheah Neo (1876), L. R. 6 C. P. 381). Where properiT 
is devised or bequeathed to a trustee upon certain trusts subject to the 
pajrment of legacies or otherMiargeB, he is a trustee only in respect of the 
designated trusts and not in resp^t of the legacies and charges, and no 
express trust is created for their payment (Cunningham v. Foot (1878), 
3 App. Cas. 974 ; flo Barker, Bwkm v. OampheU, ^1892] 2 Ch. 491 ; Ba 



Part II.— Tbustebs. 


A gift to a person for a trust or purpose, which he is left at 
liberty either to perform or not at his option, is a beneficial gift to 
him (s). The trust or purpose in that case is rather the motive for 
the gift than the specific object for which it is given (t), ^ 

199. A person who accepts a trust to sell or otherwise deal with 
or manage property for others undertakes, on becoming trustee, so 
long as he occupies that position, not to sell, deal with, or manage 
the property for his own benefit and advantage (it), and he must 
not intentionally place himself in a position in •which his interest 
may conflict with his duty (a). No act of his can restrict or 
prejudice the title of his cestni que trust (6). 

200. No right to defeat a trust exists in the person who happens 
to be the depositary of the trust property unless that right* has 
been specifically given by the instrument creating the trust (c). A 
trustee cannot justify the application of part of a trust fund to other 
purposes by suggesting that enough will remain of the fund to 
answer the purposes of the trust (d). 

201. As against strangers, a trustee and his cestui que trust are 
regarded in equity as one person, so that possession of trust properly, 
whether real or personal, by the cestui que trust is possession by the 
trustee (e). On the other hand, while the relation between trustee 


Lacy, Royal General Theatrical Fund Association v. Kydd, [1899] 2 Ch# 
149, 156, 167). 

(«) Thorp V. Owen (1843), 2 Hare, 607, 616; Barrs v. Fewkes (1864), 
2 Hem. & M. 60, per Wood, V,-C., at p. 65. 

(1) Andrews v. Partinqton (1790), 2 Cox, Eq. Cas. 223, per Lord 
Thurlow, L.C., at p. 224; Brown v. Casamajor (1799), 4 Ves. 498; 
Hammond v. Neame (1818), 1 Swan. 35, 38; Benson v. Whittam, Hemming 
V. Whittam (1831), 6 Sim. 22, per Shadwell, V.-C„ at p. 30; Thorp v. 
Owen, supra, at p. 611. 

(u) Ex parte Lacey (1802), 6 Ves. 625, per Lord Eu'ON, L.C., at p. 620. 

(a) Lagunas Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392, 0. A., 
per Rigby, L.J., at p, 442 ; and see p. 121, post. 

(h) Brydges v. Brydges, Philips v. Brydges (179Q), 3 Ves. 120,®er Ardek, 
M.R., at p. 127 ; Selby v. Alston (1797), 3 Ves. 339, 341 ; Blennerhasset 
V. Day (1812), 2 Ball & B. 104, 133. A judgment or charging order 
obtaired against a person who holds property in trust will not enable 
that property to be extended or taken in execution or otherwise affected 
as against the cestui qys trust or so as to override his equitable interest 
therein {Burgh v. Francis (1673), Cas. temp. Finch, 28; Fimoh v. 
Winchelsea {Earl) (1715), 1 P. Wms. 277; Kennedy v. Dah (1804), 
1 Sch. & Lef. 356, per Lord Redesdale, L.C., at p. 373 ; Whitworth 
V. Oaugain (1846), 1 Ph. 728 ; Beavan v. Oxford (Earl) (1866), 6 De 
G. M. & G. 607, C. A. ; Kinderley v. Jervis (1856), 22 Beav. 1, 32 et sea. ; 
Badeley v. Consolidated Bcmk (1888), 38 Ch. D. ^38, C. A. ; and see titles 
Execution, Vol. XIV., pp. 49, 67, 102 etseq. ; Interpleader, Vol. XVIL, 
pp. 613, 614). So also trust property is not affected by the bankruptcy 
ofihe trustee ; see title Bankruptcy and Insolvency, Vol. II., p. 168. 
JA A.-G. V. Aspinall (1837), 2 My. & Cr. 613, per Lord Cottbnham, 
lie., at p. 629. 

(d) Ibid., at p. 625. 

(«) Pomfret (Earl) v. Windsor (Lord) (1752), 2 Ves. Sen. 472, per Lord 
Hardwicke, L.C,, at p. 481 ; Keene d. Byron (Lord) v. Deardon (1807), 
8 East, 248, per Lord Ellenborough, C.J., at p. 263; Parker v. Oarter 
(1846), 4 Hare, 400, p^r Wigram, V.-C., at p. 417. As tq letting beneficiariea 
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and cestui que ifhisi subsiate, the possession of the trust property by the 
trustee is the possession of the cestui que trust (/). If property is 
given to the trustee to sell, it remains in him for that purpose until 
something is done to nut an end to the character jm which he 
stands ; he is bound to protect the interest of the cestui que trust 
without the intervention of the cestui que trust ; and the length 
of time daring which he has omitted to discharge his trust is no 
bar to his power or duty to perform it (g). 

Where a trustee has as such taken possession of trust property, 
he cannot hold on 'adversely to a cestui que trust after his estate as 
trustee has determined ; but his continuance in possession is deemed 
that of the cestui que trust (h), 

* ^ (ii.) Extent of Estate, 

202. The estate taken by a trustee in the trust property may be 
either expressly conferred on him by the terms of the instrument 
of trust or implied therefrom (t). 

203. Where freehold property is assured by the legal owner 
thereof, whether by instrument mter vivos or by will, unto and to 
the use of a trustee upon trusts, the legal estate therein vests in 


into possession, see Blake v. Bunbury (1790), 1 Ves. 194 ; Jenkins v. Milford 
(1820), 1 Jao. & W. 629 ; Baylies v. Baulies (1844), 1 Coll. 537 ; Horner v. 
Wheelwright (1866), 2 Jur. (N. 8.) 367 ; Warren v. Budall, Ex parte Godfrey 
(I860), 1 John. & H. 1 ; Taylor v. Taylor, Ex parte Taylor (1876), L. R. 
20 Eq. 297 ; Be BenUey, Wade v. Wilson (1886), 54 L. J. (CH.) 782. As 
to the doctrine that cestuis que trust in possession with the acquiescence 
of trustees are their tenants at will, see Vallance v. Savage (1831), 7 Bing. 
696 ; Garrard v. Tuck (1849), 8 C. B. 231 ; Mellingy, Leak (1865), 16 C. B. 
652 ; Perry v. Shipway (1869), 1 Giff. 1. The seisin of the trustee which is 
derived from the possession of the cestui que trust is not interrupted by the 
death of the cestui que trust, but immediately enures for the beueht of the 

S erson next entitled to the equitable interest (Parker v. Carter (1845), 4 
[are, 400). The possession of trust chattels by a cestui que trust under the 
instrument of trust is in law the possession of the trustee (White v. 
Morris (1862), 11 C. B. <1015 ; Barker v. Furlong, [1891] 2 Ch. 172). As 
to the effect of the possession of a cesitui que trust on time running 
against the title of the trustee or of other cestuis qw trust under the 
Statute of Limitations, see title Limitation op Actions, Vol. XIX., 
pp. 125, 126. As to payment to a cestui que inut preventing time from 
running against a trustee under the Statutes of Limitation, see ibid., 
pp. 72, 73. 

(/) Or&nville (Lord) v. Blyih (1809), 16 Ves. 224; Parker v. Carter, 
su/pral at pp. 413, 414; and see title Limitation of Actions, VoL XIX., 
pp. 138, 189. 

(g) Ohahner v. Bradleu (1819), 1 Jao. & W. 51, psr Puumbr, M.R., at 
p. 67. A person who V^ds property on trust cannot by his own act 
conved; it into his own pToper1|r ; and, if he assumes to do so, no lapse of 
tame will give him a titie to it as against the cestui que trust (ibid,, at 
p. 68; see title LiMiTATiOir o» Actions, Vol. XIX., pp. 161, 163). 

(h) Stone Godfrey (1854), 5 De G. M. k G. 76, 0. A., per Tubnbb, 

(i) Dm d. DMeMterv. Biag$ (1809), 2 Taunt. 109; Biuoe r. Perkins 
(1818), 1 Ves. 8t B. 485; sMtrr. Greenwood 421, 429; 

' Sttvenkonv. Liverpool Oorporettitm (1874), L. S. 10 Q. B. 81; Bdeer t. 
While (1878), L. & SO Eq. lOfi ; Owdiffe v. Oraneker (1876), 3 Cb. D. 
S9S, C. A'.; Be A<ia|iM maPeftf'o Omtrcut, [1899] ] Ch. 664. 
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him (^). Where such property is assured unto a trusiiee to the B. 

use of or in trust lor some other person or persons, the legal estate Tenure 

vests in the other person or persons^ if the assuranee is by an instru- ehd Trans- 
ment inter vivos (Z) ; but, if the assurance is by will, the vesting of mission of 
the legal estate depends upon the intention of the testator as 
expressed or as implied from the extent and nature of the trusts, 
powers and duties reposed in the trustee (m). A devise of freehold 
property to a trustee upon trust to stand seised to the use of a 
beneficiary may, in the absence of indication of a contrary inten- 
tion, vest the legal estate in the trustee (n). 

204. Where copyhold or leasehold or other personal property Copyhold, 

is assured by the legal owner thereof to a trustee upon trust fqf leasehold, and 
another, the legal estate, except so far as, in the case of a tosta- 
mentary disposition, a contrary intention is indicated, vests in the 
trustee (o), who has consequently, as regards copyhold property, 
the right to be admitted ( p), 

205. Where real property, other than a presentation to a church (^), Tostator's 

is devised to a trustee or executor, the devise passes the fee simple entire estate, 
or other entire estate or interest which the testator had power to 
dispose of by will therein, unless a definite term of years, absolute 
or determinable, or an estate of freehold, is given to him expressly 
or by implication (r). Similarly where real property is devised to 
a trustee without an express limitation of the estate to be taken by 
him, and the beneficial interest therein, or in the surplus rente 


(fc) Statute of Uses (27 Hen. 8, o. 10) ; Keene d. Byron (LQrd)y,DeaTd(m 
(1807), 8 East, 248, per Lord Ellenborough, C.J., at p. 262 ; Doe d. 
Lloyd V. 'Paesingham (1827), 6 B. & C. 306; Doe d. Booth v. Field (1831), 

2 B. & Ad. 664; Cooper v. Kynock (1872), 7 Ch. App. 398, per 
Mellisu, L.J., at pp. 404, 406; and see title K* 4.L Property and 
Chattels Real, Vol. XXIV., p. 276. 

(l) Statute of Uses (27 Hen. 8, o. 10) ; Doe d. Shelley v. EdUn (1836), 

4 Ad. & El. 682, per Lord Denman, 0. J., at pp. 687, 688 ; and see title 
Real Property and Chattels Real, Vol. XXIV., pp. 271 etseq. 

(m) Bagshaw v. Spencer (1748), 1 Ves. Seu. 142; Boueton v. Hughes 
(1827), 6 B. & C. 403; Playford v. Hoare (1829), 3 Y. & J. 176; Doe d. 
Keen v. Walbank (1831), 2 B. & Ad. 554; Blagrave v. Blagrave (1849), 4 
Exch. 660; Backham v. SiddoW (1860), 1 Mac. & G. 607; Fmwiek v. 
Potts (1866), 8 De G. M. & G. 606, C. A.; Baker v. White (1876), L. R. 
20 Eq. 166, per Jessel, M.R., at p, 171 ; Be Earls Eeiate, Orford v. 
Hart, [1883] W. N. 164; Bkhardson v. Harrison (1885), 16 Q. B. D. 86, 

C. A. ; Be Brooke, Brooke v, Brooke, [1894] 1 Cli, 43 ; Be Adams md 
Perry*s Contract, [1899] 1 Ch. 554, per Stirling, J., at pp. 559, 660. 

(n) Jones (Lady) v. Say and Seat (Lord) (1728), 8 Via. Abr. 262 ; Ea/rton 
V. Earton (1798), 7 Term Rep. 662, per Lawrence, J., at p, 664, 

(o) Houston V. Hughes, supra, per B^YOsy, J., at p. 421 ; B. v. 
Garland (1870), L. R. 5 Q. B. 269 ; Baker v. WhiU, supra, per Jessel, 
M.R., at pp. 176 et seq. ; AUen v, Bewsey (1877), 7 Ck D. 453, C. ; Be 
Tosonserws Contract, [1895] 1 Ch. 716. Copyholds axe not within the 
Statute of Uses (27 H^n. 8, c. 10) (Bigden v. VatUer (1751), 2 Ves. Sen. 
252, per Lord Habdwicke, L.C., at p. 237). 

ip) £. V. Garland, supra ; AUen v. Beasep, smra. As to trusts of 
copyhold property, see also title Copyholds, Vol. ViIL, pp. 81, 88, 91, 93. • 

(q) As to the right of presentation and its exercise, see title Ecclbbias- 
tical Law, Vol. XL, pp. 664 et eeg. 

(r) Willg Act, 1837*(7 Will. 4 & 1 Viet. c. 26), s. 30/ 
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and profits thereof, is either not given to a person for life, or given 
to a person for life but the purposes of the trust 'may continue 
beyond the life of such person, the devise vests in the trustee the 
fee or other the entire legal estate which the testator had power to 
dispose of by will in the property and not an estate determinable 
when the purposes of the trust are satisfied (s). 

206. Subject to these statutory provisions the quantum of 
estate taken by a trustee may be defined by the instrument 
of trust (t ) ; but the definition is liable to be modified by the 
other contents or evident intention of the instrument in the case of a 
will (a), and, sometimes, even in the case of a deed (h). If not 
expressly defined it is determined, in the case of a will, by the 
nature of the trusts, powers and duties reposed in the trustee (c). 
The mere fact that the purposes of a trust are no longer capable of 


(«) Wills Act, 1837 (7 Will 4 & 1 Viet. c. 26), s. 31. Ah to this and the 
preceding provision, sec Frame v. (Jlcment (1881), 18 Ch. D. 499, per 
Jessbl, M.R., at p. 514. Before these enactments, where real property 
was devised to trustees for particular purposes, it was held that the legal 
estate therein was vested in them as long as the execution of the trust 
required it, and no longer ; and that as soon as the purposes were satisfied, 
it vested in the person beneficially entitled to the property {Doe d. Player 
V. NicholU (1823), 1 B. & 0. 336 ; Qlover v. Mort^Uon (1825), 3 Bing. 13 ; Dos 
d. Oadogan v. Ewart (1838), 7 Ad. & El. 636; Adams v. Adams (1845), 6 
Q. B. 860 ; Doe d. Kimber v. Cafe (1852), 7 Excli. 675 ; Creaton v. Creaton 
(1856), 3 8m. & G. 386, 392). Under a devise of freehold and copyhold lands 
to trustees in trust for a son, to be transferred to him as soon as ho should 
attain twenty-one years, and in case he should die before attaining that 
age then to anotlier person, his heirs and assigns, the trustees were held 
to take an estate determinable when the son attained twenty-one years, 
since that fully effectuated the purposes of the will {Doe d. Player v. 
Nicholls, supra). The devise to the trustee is subject to the rights of 
the personal representatives of the testator; see title Executoks and 
Administrators, Vol. XIV., pp. 236 et sag. 

{t) Venables v. Morris (1797), 7 Term Rep. 438 ; Colmore v. Tyndall 
(1828), 2 Y. & J. 605 ; Doe d. Booth v. Field (1831), 2 B. & Ad. 564; 
Lewis V, Rees (1856), 3 E. & J. 132 ; Cooper v. Kynock (1872), 7 Ch. App. 
398; Be Imm. Invin y. JParkes, fl904] 2 Ch. 752. 

(a) Doe d. Compere v. Hicks (1797), 7 Term Rep. 433 ; Wykham v. 
Wykham (1811), 18 Ves. 395, per Lord Eldon, L.C., at 421; Adams y. 
Aaa?/ifi, supra; BUey v. Oarneit (1849), 3 De G. & Sm. 629, per Knight 
Brlce, V -C., at p. 632 ; Doe d. Kimber v. Cu fey supra ; Cooper v. Kynock, 
supray at pj). 403, 404. Under a devise to trustees and their heirs upon trust 
to preserve contingent remainders, their estate has been held to be limited 
to the lives during which the preservation of the contingent remainders 
was required {HadMsey v. Adams (1856), 22 Beav. 266). 

(b) Curtis y. Price (1805), 12 Yes. 89 ; Beaumont v. Salisbury (Marquis) 
(1854), 19 Beav. 198; Be MonckUnCs Settlementy Monckton v. Monckton, 
[1913] 2 Ch. 636. 

(c) Shaw V. Weigh (1728), 2 ytra. 798, 803; ViUiers v. ViUlers (1740), 2 
Atk. 71, 72; Oibson y. Montfort (Lord) (1750), 1 Ves. Sen. 485; Trent y. 
Banning (1806), 7 East, 97“; Doe d. Woodcock v. Barihrop (1814), 5 Taunt. 
382 ; Anthony v. Bees (1831), 2 Cr. & J. 75; Doe d. Booth v. Field, supra: 
Doe d. ShelUy v. Bdlin (1836), 4 Ad. A; El. 582, per Lord Denman, C.JT, 
at p. 589; Doe d. Noble v. BoUon (1839), 11 Ad. & El. 188; Collier v. 
Wiiuers (1873), L. R. 17 £qi 252 ; Daviee 1o Jones and Evans (1883), 24 
Ch. D, 190 ; but see London and Southwestern Bail. Co. v. Bridget (1864), 
12 W. R. 948 ; Be Stamford emd WatringUm {Bari), Payne v. Orey, [1912J 
1 Ch- C. A. 
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being carried into effect does not cut down* the estate of a trustee 
under a will which might continue for a longer period (d). An 
estate in a trustee dependent on a purpose respecting the trust 
property or the income thereof which he is directed to carry out 
(1) does not come into being if the purpose is dependent on a contin- 
gency which never arises («) or fails by reason of its illegality (/), 
and (2) is determined when the purpose ceases on an event con- 
templated by the instrument creating the trust (^), but (3) is not 
determined by the accomplishment of the purpose (/t), unless the 
instrument so directs (i), 

207. As regards freehold, copyhold and leasehold property, 
where there is an indefinite devise of property to trustees and their 
heirs upon trust either to pay or allow a beneficiary to receive theT 
rents during life, or for a purpose which does not require fof its 
performance that they should have the entire estate, and this 
devise is followed either (1) by a simple remainder to another person 
in fee simple or in fee tail, or (2) by an absolute interest as another 
person shall appoint, or (3) by a new devise to a person in fee simple 
or fee tail, or otherwise giving an absolute interest, the estate of the 
trustees is by implication limited to the life of the first beneficiary 
or to the duration of the purpose for which the trust is created {k), 

208. Where an estate is given to trustees, all the trusts which 
they are to perform must, at least primd facie^ be performed by them 
by virtue and in respect of the estate vested in them { 1 ). Where 
one of the duties imposed on them is to sell the trust estate if they 
should deem the sale expedient, they can only do this by exercising 
dominion over the fee simple, and therefore in such case, even 
without apt words, there would be strong reason for holding that 
they were intended to take the fee (m) ; but where the purposes of a 

(d) Doe d. Shelley v. EdUn (1836), 4 Ad. & £1. 582 ( vhore real property 
was devised to a trustee upon trust topay the rents and profits to a married 
woman for her separate use for her life, and after her death to convey it as 
she should by deed or will appoint, and the tnisteo was held to take the 
legal estate, notwithstanding that the married woman predeceased the 
testator, so that the trusts altogether failed). • 

(e) Goodtitle d. Hart v. Knot (1774), 1 Cowp. 43. 

(/) Doe d. Burdett v. Wrighte (1819), 2 B. & Aid. 710 ; (Jhurcher v. 
MarUn (1889), 42 Ch. D. 312; Be Lacy, Royal General Theatrical Ftmd 
Association v. Kydd, [1899] 2 Ch. 149, 156. 

ig) Doe d. Shelley v. EdUn, supra, per Lord Denman, C. J., at pp. 689, 
690 ; Ackland v. Lulley (1839), 9 Ad. & El. 879 ; Doc d. Davies v. Davies 
(1841), 1 Q. B. 430, per Patteson, J., at p. 438. 

(h) Doe d. Shelley v. EdUn, supra; Doe d. Cadogan v, Ewart (1838), 
7 Ad. & El. 636 ; Doe d. Davies v. Davies, supra ; Pood v. Waison (1856), 
6 E. & B. 606, 618, Ex. Ch. ; ColUer v. Walters (1873), L. R. 17 Eo. 262, 261 
et eeq. Where trustees have the legal estate under a trust to sell and pay 
debts, and they pay all the debts by a salePof part of the property, they 
stiH retain the leg^ estate in the residue {Doe d. Cadogan v. Ewart, supra), 

(i) Ackland y.Lutley, supra ; OoUier v. Walters, supra, per Jessel, M.R., 
at^. 263 ; Be Townsend's Contrast, [1896] 1 Ch. 716, per Stirunq, J., at 
pp. 720, 72L 

(k) Doe d. Woodcock v. Barthrop (1814), 6 Taunt. 382 ; Bakery, White 
(1876), L. B. 20 Eq. 166, per Jessel, M.R., at pp, 177, 178; and see 
Stevenson v. Live^ool Corporation (1874), L. R. 10 Q, B. 81. 

(2) Watson v. Pearson (1848), 2 £xch. 681, 693. 

(to) Bagshaw v. Spencer (IT iS], 1 Ves. Sen. 142, 144 ; •Watson v. Pearson, 
9vpra, at p. 693. As to a trust to let, see Doe d. Tomkyns v. WHkm 
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trust on which an estaft is devised to trustees are such as not to 
require a fee in them, then, if subject to the specified trusts the 
estate is given over, the parties taking under such devise over take 
legal estates, the estate given to the trustees being taken to have been 
meant to be co-extensive only with the trust to ^ performed (n). 

Where, therefore, there are recurring occasions for the exercise 
of active duties by trustees constituted by a will and no repeated 
devises to them to enable them to perform their duties, the legal 
estate, if once li\ the trustees, is deemed to be vested in them 
throughout, notwithstanding the duration in the meantime of what 
would, but for the recurring duties, be construed as uses executed 
in the beneficiaries (o), 

9 

909. In the following cases trustees take the entire estate or an 
estate so long as the particular trust continues : — 

A devise to trustees upon trust to pay over the rents and profits 
of freehold property to a beneficiary during his life vests the legal estate 
in them during his life (p). On the other band, if the trust is to 
permit and suffer the beneficiary to take the rents and profits during 
his life, he takes the legal estate for his life {q). Even in the latter 
case, however, the legal estate remains vested in the trustees if there 
is any direction or any indication of an intention that they shall 
actively interfere (r), as, for instance, if the beneficiary is to receive 
the rents and profits with the approbation of the trustees (j?), or is 
only to receive the net rents and profits, which implies that the 
trustees shall pay the outgoings (t), or if the trust is for the separate 
use of a female beneficiary, in which case the necessity of protecting 
her interest is held to vest the estate in the trustees (u), 

(1818), 2 B. & Aid. 84; Lambert v. Browne (1871), 5 L R. 0. L. 218, 
224 ; Collier y, Walters (1873), L. R. 17 Eq. 252, 265. 

(Tf ) See p. 97, ante. 

{o) Barton v. Barton (1798), 7 Term Rep. 652 ; Van Orutten v. Foxwell, 
FomoeU v. Van 0-ruUen, [1897] A. C. 658, per Lord Davet, at p, 683 ; Be 
Adams and Ferry's Coniraot, 1 Ch. 654, per Stirling, J., at p. 661. 

(p) Doe d. Leicester v. Biggs (1809), 2 Taunt. 109, per Mansfield, 
O.X, at p, 112; Doe 'd. Orairex v. Homfray (1837), 6 Ad. & El. 206; 
Barker v. Greenwood (1838), 4 M. & W. 421, per Parke, B., at p. 429 ; 
Balcer v. White (1876), L. R. 20 Eq. 166, per Jessel, M.R., at p. 171. The 
la^w ia the same where property is devised not directly to trustees, but to 
the int<‘nt that they shall receive the rents and profits and pay them to the 
beneficiary {Doe d. Orairex v. Homfray, supra ; Davies to Jones and Evans 
(1883), 24 Ch, D. 190 ; Stevenson v. Liverpool Corporation (1874), L. R. 10 

B. 81 ) ; and the estate vested in the trustees by implication in order to 
enable them to receive and pay over the rents and profits will, it seems . 
oveiTide an express devise to the beneficiary {Griffith v. Smith (1603), 
Moore (K. B,), 753 ; Bush v. Allen (1695), 5 Mod. Rep. 63, 101 (Holt, C.J., 
dissenting); Anthony y^Bees (1831), 2 Cr. & J. 76 ; but see London and 
tr'wth-Westem Bail.' Co. v. Bmdger (1864), 12 W. R. 948). 

(</) Broughton v. Langley (1703), 2 Ld. Raym. 873 ; Bight d. Fhillipps v. 
Smith (1810), 12 East, 456 ; Barker v. Greenwood, supra, at p, 429 ; Doe d. 
Noble V. BoUm (1839), 11 Ad. & El. 188 ; Baker v. White, supra, at p. Mfl. 

(r) Shnphnd v. Smith (1780), 1 Bro. 0. C. 75 ; White v. Parker (1835% 
1 Bing. (N. 0 .) 673 ; Bmhef v. Greenwood, supra, at p. 429 ; A<ims v. 
Adams (1846), 6 Q. B. 860. 

(s) Gregory v. J^mderson <1813), 4 Taunt. 772 ; Barker v. Greenwood, 
supra, at p. 430. 

<4) WhUe V. Pafkeri supra ; Barker v. Greenwood, supra, 

^ (u) Jones y. Say and Seat {Lord) (1728), 8 Vin. Alw. 262 ; 
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Where the trust is, in the alternative, to pay the rents and profits 
to a beneficiary or permit him to receive them during his life, it has Tewsre 
been held that if the trust is in a deed the first alternative prevails andTmnS’ 
and vests the 'legal estate in the trustee (a), but that if it is in a 
will effect will be given to the second alternative so as to vest the 
legal estate in the beneficiary (6). 

Where real property is devised to trustees upon trust to convey (2) Tmt to 
it to the person or persons designated in the will, they take the convey, 
entire legal estate, since without it they cannoh convey the pro- 
perty (c). If, however, the trust is preceded by a trust to permit a 
beneficiary to occupy a house and to receive the rents and profits 
daring his life or until another person attains twenty-one years, 
the legal estate vests in the beneficiary for his life or until the otjier * 
person attains twenty-one years (d). 

A devise to trustees upon trust to pay debts or legacies, or an (9) Trust or 
annuity, vests the legal estate in them for that purpose, even if 
there is a trust to permit a person to receive the rents (^), but in debts, ^ 
such a case a devise to trustees of property merely charged with legacies or 
such payments has not that effect (/), Where, however, under ****^''“^*^®** 
the language of the will, trustees who are also executors take 
the legal estate, during the life of a beneficiary, in real property 
charged with payment of debts, the charge of debts which as 
execufors they are bound to pay has the effect of extending their 
legal estate beyond the life of the beneficiary (<;). 

(hi.) Incidents of Estate. 

210. The possession by a trustee of the legal estate or legal Trustee 
ownership of trust property invests him with the legal burdens and 
privileges incident to that estate or ownership (/^). He is liable to goings and 

V. Barton (1798), 7 Term Rep. 662; Re Adams arnl Perry* s Ooniraot, *^***^’ 

[1899] 1 Ch. 654, per Stirling, J., at p. 660. 

(a) Doe d. Leicester v. Biggs (1809), 2 Taunt. 109. 

(h) Ihid. ; Baker v. White (1876), L. R. 20 Eq. 166; Be Lashmar^ 

Moody V. Penfold, [1891] 1 Cli, 268, C. A., per Lindley, L.J., at p. 267, 
per Pry, L.J., at p. 269; but see Be TarCqueray-Willanme and Landan 
(1882),20 Cli. D. 466, C. A. . * 

(c) Doe d. Booth v. Field (1831), 2 B. &; Ad. 664 ; Doe d. Noble v. Bolton 
(1839), 11 Ad. & El. 188 ; Van button r.Foxwell, FoxweU v. Van ChruUen, 

11897] A. C. 658, 683. 

(d) Doe d. Noble v. Bolton, supra, 

(e) Bagshem v. Spencer (1748), 1 Ves. Sen. 142; Doe d. Cadogan v. 

Fwarl (1838), 7 Ad. & £1. 636 ; Acklmd v. LuUey (1839), 9 Ad. & £1. 879 ; 

Spence v. Spence (1862), 12 C. B, (n. 3.) 199 ; Marshall v. Qingell (1882), 

21 Ch. D. 790; Be Brooke, Brooke v. Brooke, [1894] 1 Ch. 43 ; Be Adams 
ai\d Perry's Contract, supra, at p. 660. So, too, where there is a 
direction that they shall pay debts or annuities out of the property with- 
out a direct devise to them (Doe d. Beeeleyy. Woodhouse (1790), 4 Term 
Rep. 89). 

(/) Doe d. Cadogan v. Ewart, supra ; Be Adams and Perry's Ct^rad, 
eupra, at p. 660. 

ff) Creaton v. Oreaton (1856), 3 Sm. & G. 386 ; Spence v. Spence, supra. 

(h) Burgess v. Wheats, A.-G. v. Wheate (1769), 1 fiden, 177, per Henley, 

Lord Keeper, at p. 261 ; as to the trustee’s right to reimbuisements in 
respect of the burdens, see pp. 157 et seq,, post. But where property is in 
J^t, the cestui gue trust, and not the trastee,!^ the right to any vote for 
Parliament which may be incident to it (Parliamei^fOT Voters Regfatra* 
tion Act, 1843 (6 & 7 Viot. c, 18), s. W); see title Elections, Vol. 231., 
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pay the rates on the property (t) and, if it is leasehold, to pay the 
rent and perform the covenants under which it is held (k). 

211. Where a trustee trades or otherwise deals with trust pro- 
])orty he is deemed, as against all persons other than the bene- 
ficiaries, to do so on his own account (0» and is consequently 
personally liable for all debts incurred in the course of the trade or 
dealing (m), and may be made bankrupt in respect of it(«). If a 
trustee holds shares in a company, he has the same liabilities in 
respect of them a*s if he was beneficial owner thereof, even though 
the fact of the trusteeship is noted in the company’s books, but is 
entitled to indemnity (o). 

Where trust property includes both realty and personalty, 
the trustee is entitled, as against a beneficiary for life, to the custody 
of the title deeds (p). 

213. Where the owner of an absolute equitable estate in laud 
vests it in trustees, they have a right to call for the legal estate from 
the bare trustee (q). 

Sub 'Sect. 2 . — Transmission of Estate. 

(i.) (fn Ikath. 

214. On the death of one of two or more trustees, the right to 


f ). 160. If a trustee conveys land which is wholly surrounded by his own 
and, the conveyance passes a right to a way of necessity over this land 
(Howtonv. Frearsmh (1798), 8 Term Rep. 60); compare title Easements 
AND Profits a Prendre, Vol. XI., p. 280. As to trust estates in copy- 
holds, see title Coptholds, Vol. VIII., pp. 66, 81, 88. 

(i) B. v. Sierry (1840), 12 Ad. & El. 84, 93 ; B. v. Stapleton {Inhabitanie) 
(1863), 4 B. & S. 629. As to payment of income tax, see title Income 
Tax, Vol. XVI., pp. 617, 660, 670, 677. 

(/r) Walters v. Northern Coal Mining Co, (1866), 6 De G. M. & G. 629, 
C. A. ; White v. Hunt (1870), L. R. 6 Exch, 32 ; W light v. Pitt (1870), 
L. R. 12 Eq. 408 ; Bamage v. Womack, [1900] 1 Q. B. 116 ; and see tith^ 
Landlord and Tenant, VoJ. XVIIl., p. 580. 

(/) Be Hodson, Ex parte Bichardson (ISIS), 3 Madd. 138, per Leach, V.-C., 
at p. 167; Cutbush Cuthush (1839), 1 Beav. 184, per Lord Lang- 
DALE, M.R., at p. 187 ; Lumsden v. Buchanan (1866), 4 Macq. 960, H. L., 
per Lord Westburt, L.C., at p. 966 ; Be Leeds Banking Co., Feamside's 
Case, BohsoWs Case (1866), 12 Jur. (N, 8.) 60. A trustee may so limit and 
restrict a contract which he enter-^ into as to exclude personal liability ; 
but this can only be effected by express stipulation {Lumsden v. Buchanan, 
supra, at pp. 966, 966 ; Muir v. City of Glasgow Bank (1879), 4 App. Cas. 
337,, per Lord Cairns, L.C., at p. 366) ; see Wailing v. Lewis, [1911] 1 Ch. 
414; Be Bohinsons SeUlemeni, Canty. Hobbs, [1912] 1 (?h. 717, 728, C. A. 

(m) Ex parte Garland (1804), 10 Ves. 110, per Lord Eldon, L.C., at 
p. 119 ; Owen v. Delamere (1872), L. R. 16 Eq. 134, per Bacon, V.-C., 
at pp. 188, 139 ; Muir y^ City of Glasgow Bank, supra, per Lord Penzance, 
at p. 368 ; Be Johnson, Sheaman v. Bobinson (1880), 16 Ch. D. 648, 652, 
663. 

(n) Ex pairte Garlamd, supra, at p. 1 19 ; Re Johnson, Shearman v. Bobinson, 
suprOf at p, 662. 

(o) See title Companies, Vol. V., pp. 160, 492. * 

ip) Wheeler v. Tootell (190^, 61 W. R. 693 ; Bee Corin v. Thomas (1881), 
46 L. T. 916 ; and title Real Property and Chattels Real, Vol. XXIV., 
pp. 239,^ 281, note (/). A beneffeia^ for life of personalty is not entitled 
to the title deeds of the property (Wheeler v. TooteU, supra). 

I ^ 8 My. & K. 666 ; Pooto y. Pass (1839), 
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the trust estate, with all its incidents, befongs to the surviving Slot. 8. 

trustees or trustee (r), and when, as is usually the case, the estate is f lii#e 

vested in the trustees jointly, the legal interest in it passes to the 
survivor or survivors (a). 

' Trust 

215. On the death of a sole or last surviving trustee all personal Property, 
estate, including chattels real, vested in him subject to the trust rw+iTT 


devolves upon his personal representatives (fc). Similarly, any goie trustee, 
estate or interest of inheritance, or limited to the heir as special 
occupant (c), in any corporeal or incorporeal hereditaments, other 
than copyhold or customary land vested in the tenant on the court 
rolls (d), vested in such trustee on any trust, devolves to and becomes 
vested in his personal representatives or representative from time » 
to time, notwithstanding any testamentary disposition by himf in 
like manner as if it were a chattel real ; and the like powers for one 
r)nly of several joint personal representatives, as well as for a single 
personal representative and for all the personal representatives 
together, to dispose of and otherwise deal with the property 
belong to his personal representatives or representative for the time 
being, with all the like incidents, but subject to all the like rights, 
equities and obligations, as if it were a chattel real vesting in them 
or him (e). Where he is a trustee of copyhold or customary land of 
which he is tenant on the court rolls, the land descends on his 
death to his customary heir(/). 

(r) Co. Litt. 113 a, 181b; Butler v. Bray (Lady) (1560), Dyer, 189; 
liudnon v. Hudson (1735), Caa. temp. Talb. 127 ; A.-G. v. OUg (1738), 1 
Atk. 356; Lane v. Bebenhcm (1853), 11 Hnro. 188; Be Bacon, Toovey 
V. Turner, [1907] 1 Ch. 475; Trustee Act. 18)3 (66 & 67 Viet. o. 63), 
s. 22. As to when trust property is not ] ro iorty passing on the death 
of the deceased for the purposes of the death duties, see title Estate 
AND Other Death Duties, Vol. XIIL, p. 193. 

(a) See titles Choses in Action, Vol. IV., p. 399; mpanies, Vol. V., 
p. 196; Mortgage, Vol. XXI., pp. 110, 117; Personal Propertt, 

Vol. XXII., p. 403 ; Real Property and Chattels Real, Vol. XXIV., 
p. 203. 

(h) At common law all trust property is, for the^purpose of devolution, 
on the same tooting as beneficial property. This rule has only been 
altered by statute in the case of real estate, as to which see ttio text, infra, 

(c) See title Real Property and Chattels Real, Vol. XXIV,, pp. 178, 

180, 181. 

(d) Copyhold Act, 1894(67 & 58 Viet. o. 46), s. 88; see title Copyholds, 

Vol. VIII., p. 88. 

(e) Conveyancing and Law of Property Act, 1881 (44 & 46 Viot. c. 41), 

s. 30 ; as to this provision, see Be Crunden and Meux's Contract, \1909] 1 
Ch. 690, 700. It has been suggested that until probate or administration 
lias been taken out the legal estate vests in the heir ; see Be FUling^s Trusie 
(1884), 26 Ch. D. 432 ; John v. John, [1898] 2 Ch. p73, 676, C. A. ; but see 
title Descent and Distribution, Vol, XL, a 5, note (g). Before this Act 
freehold trust estates could be devised and would pass under a general 
devise unless a contrary intention was shown, e.g., by a charge of debts 
{Be BeUis's Trusts (1877), 5 Ch. D. 504). In default of a devise freehold 
trust estates descended to the heirs of the trustee (Be Cunningham and 
Grayling, [18911 2 Ch. 667), except that after the 7th Augu^, 1874, if 
the trustee was a bare trustee, such estates devolved on bis personal 
representatives (Vendor and Purchaser Act, 1874 (37 & 38 Viot. o. 38), ’ 

e. 5; Land Transfer Act, 1875 (38 Sr 39 Viet. c. 87), 8. 48); and see title 
Descent and Distribution, Vol. XI., pp. 6, 0- ^ 

(/) Copyhold Act, 1S94 (67 & 68 Vicfc. o. 46),1,W8; and see titles 
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(fl.) (hh Chamje p/ TruHee. - 

me. On an api^ntment of new trustees the trust prc^^y 
6ught to be vested ‘in all the persons who, after the ^ppointoiBttt, 
are the trustees thereof (g). The transfer by which tins is "etfeetod, 
though it is fte^iuentily ms^e previously to or by theeame instrunient 
as the appointm^t, ought, in strictness, to be made only after the 
appointment has been completed (h). 

217. Where a «deed by which a new trustee is appointed to 
perform a trust contains a declaration by the appointor to the effect 
that any estate or interest in any land or chattel subject to the trust, 
or the right to recover and receive any debt or thing in action 
•subj^ect to the trust, is to vest in the persons who by virtue of the 
deed become and are the trustees for performing the trust, the 
declaration, without any conveyance or assignment, operates to vest 
the estate, interest or right in those persons as joint tenants and for 
the purposes of the trust (t). Similarly, where a deed by which a 
retiring trustee is discharged under the power given by statute (j) 
contains a similar declaration by the retiring and continuing trustees 
and by the other persons, if any, empowered to appoint trustees, 
the declaration, without any conveyance or assignment, operates 
to vest the estate, interest or right to which it relates in the con- 
tinuing trustees alone as joint tenants and for the purposes of the 
trust (k). The declaration cannot in either case extend to or include 
a legal estate or interest in copyhold or customary land, or land 
conveyed by way of mortgage for securing money subject to the 
trust, or any share, stock, annuity or property which is only trans- 
ferable in books kept by a company or other body, or in manner 
directed by or under Act of Parliament (Q. 

For the purpose of the registration of the deed in any registry, tlie 
person or persons making the declaration are deemed the conveying 
party or parties, and the conveyance is deemed to be made by him 
or them under a statutory power (in), 

(iii) Mailed OonMs, and Bankraids, 

218. A married woman can without her husband dispose of, or 
join in disposing of, real or personal property held by her solely or 


CoPTHOLi>8, VoL Vm*8 PP- CSf 88 ; Descent and Distribution, VoL XI., 
PJ^.5, 6. 

ig) mu V. MegmU (1861), 14 Beav. 471, per Bouiixt, M.B., at 
B. 478. Pot forms ol Appointments of new trustees, see EnoyclopiBcUa of 
Forms and Precedenta, Vol. XV., pp. 47 et seq, 

JVoMs V, Neyn^ tA p. 478. A refusal to transfer trust 

to new trustees ia horjustifira bv the fact that no transfer has 
h^ ina4e /to them of other f^t funds which ought to have been so 
pisnslerred at p. 470). 

^ Trustee Aot. 1898 (A6 it iT Viet. c. 68), s. 12 (1) ; Londm and 

flsWl 1 Ch. 642 (trust of the legal estate in the 


{18^71 1 Ch. 642 (trust of the legal estate in the 
OMO ot.,imeqwble mortage). 

'8^ I hi* poet, . K 

; (E) Trustee 1893 (56 A I? Viet. c. 53), e. 12 (2). 

(2) 2^,8. wSlL ^ 

(m) s. 19 ^ 



Pjuw II.-^3kTrefisi. 


m 


witii any i^er person as inutee in *Uke manner as she 
werea’/em« <o«(n). j , i ; , i 

2 ) 9 . ^ere a person jlieookeS.a (atmvjoi Within. &e meani^Iii^ 
the Porieitnre Aet, lS70(oX prbpier^ vested in him, ezQlnlil» 
of any bmefioial in^^ which ha therein, does not vest in an 
administhklnr appointed tinder that Act, bnt remains in him or 
survives to bis oo-trnstee, or descends to his representative, as if he 
had not become a convict (p). 

220. Where a person becomes banhmpt, propsAy held by him on 
trust for another person does not pass to his trustee in bankruptcy, 
but remams vested in him upon the trust to which it is subject ( 9 )., 

Sttb-Segt. 3. — VMnq Orden. 

(i.) Th Qmeral. 

221 By statute (r) the High Court, and in cases within their 
respective jurisdictions a palatine court (s) and a county court (t), 
may make a vesting order as to trust property, and as to property 
which, for the purposes of those powers, is deemed to be held by a 
person as a trustee (a), where it is impossible or difficult to deal 
with the property without such order (5). 

222. The powers of the High Court to make vesting orders extend 
to real and personal property in all the British dominions except 
Scotland (c), and may be exercised for vesting any land, stock or 


(a) Married Women’s Property Act, 1907 (7 Edw. 7, o. 18), i. 1. As 
to the law before this enactment, see title Husbakd akd Wits, 
VoL XVL, p. 380. 

(0) 33 & 34 Viot. 0 . 23. 

(p) '[Drustee Act, 1893 (56 & 57 Viot. c. 53), s. 48 ; see titles CanfiNAL 
Law and Procedure, Vol. IX., p. 429; Executors and AniiiNts- 
TRAT0B8, Vol. XIV., p. 235. 

(g) Bankmptoy Act, 1883 (40 & 47 Viet. o. 52), 88. 44 (1), 64 ; see title 
Banxbuttot and Insolvengt, VoL II., pp. 168, 169. Similarly, his 
interest as trustee in land oannot rightly be taken in execution ; and, if it 
is so taken, the tenant by degit is bound by the tnut {Finch v. WinoheUBa 
(Bad) (1720), cited 3 P. Wms. 399, n.); see title Execution, Vol. XIV,, 
p. 67. 

(r) Tmstee Act, 1893 (56 & 57 Viot. o. 63). As to the application pf the 
Act to registered land and charges, see Land Transfer Act, 1875 (88 & 89 
Viot. 0 . 87), 8. 86 ; title Real Propertt and Chattels Real, Vol. XXIV., 

р. 820; as to its application to mortgages generally, see title Mo^tOaOe, 
Vol. XXL, pp. 294, 316, 317. 

(a) Trusts Act, 1893 (56 & 67 Viet. o. 58), i: 46 ; see Mtile Covvjc^J 
Vol IX., pp. 122, 123, 125, 126- 

(1) Tmstee Act, 1898 {55 A 67 Viet. c. 63), s. 46; seb^CMinty Court! 

Act, 1888 (51 & 52 Viet. o. 48), a. 67 ; title CouNyT Couwifa. Vol, VTII., 
pp. 691 staeg. > ^ 

(a) As to the defiaiMon of a trustee, see Trustee Act, 1998 (56 & 67 Vieti 

с. 53), s. 60 ; Be l^wtoit’a BiUUe (1863), I W. R. 237 p. 9, mtB. 

(5) Trustee Act, 1893 (56 & 67 yidt, c. 6,3). as. 26^1, 

(9 lW.,s.41. AstoordersuiideT^epreviousTnistpei^ot, 1860(18!tl4 
Viet. e. 60), s. 64,xespectiiig land in Ir^hd, eecBeSMl^i BitaikLii6B)p6 
W, R. 687 ; ie TaSifi Truafa, [1879] W. N. 257 ; «iA te^e^W ift 
OaiMi^ m Me (1855), 24 L. T/ (o. !.) 8M| Be TVicaf 

ll L. T.386. Siimlar {MW! as to 48 t|4 British 
are Poiriened on itto&h ' ‘ 


8nd».8. 



WhMtrttstaa 

beooMi* 

oonrisit. 


Where taaitiS 

beoomei 

bankrupt, 


Powen of 
court. 


Extent of 
powers, 
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BfiOT. 3. 

Tenare 
and TraoB- 
misBion of 
Trast 
Property. 

Where the 
Crown is 
interested. 

Application 
for order. 


Vesting 
orders as to 
land. 


chose in action in any^trustee of a charity or society over which the 
High Court would have jurisdiction upon action duly instituted, 
whether the appointment of the trustee was made by instrument 
tinder a power or by the High Court under its general or statutory 
jurisdiction ((#). 

A vesting order cannot be made against the Crown, where the 
Crown has a beneficial interest in any part of the property (e), 

223. An order concerning any land, stock (/) or chose in action 
subject to a trust may be made on the application of any person 
beneficially interested, whether under disability or not, or on the 
application of any person duly appointed trustee thereof (g). All the 
crstiiu que trmt, and the persons in whom the property is vested, 

* should oilher join iu the application or be served with it (A), unless 
owing to their absence from the country or otherwise there is good 
reason to the contrary (i). The court may order the costs and expenses 
of and incident to an application for a vesting order, or of and incident 
to such order or any conveyance or transfer in pursuance thereof, 
to be paid or raised out of the real or personal property in respect 
whereof the order is made or out of the income thereof, or to be 
borne and paid in such manner and by such persons as to the court 
may seem just (k), 

(ii.) As to Land. 

224. The court may make a vesting order vesting trust land in 

~(d) Tmtee srVict. [iYtS] 

W. N. 48 ; and title Charities, Vol. IV., pp. 262, 266. 

(e) Be PratVe Trusts (1880), 65 L. T. 313; Pry ce- Jones v. Williams t 
[1002] 2 Ch. 617, per JOTCE, J., at p. 622 ; Be Taylor's Agreement Trusts, 
[1004] 2 Ch. 737 ; but 6 oo Be Kinchin's Estate (1864), 2 W. R. 170 ; Be 
(tiraud (1863), 32 Beav. 386. A vesting order was made where the Crown 
did not appear, and where, if it took at all, it could not take for its own 
benefit (Re Martinez' Trusts (1870), 22 L. T. 403). The proper course in such 
a easo is for a sale to be ordered under the Intestates Estates Act, 1884 
(47 & 48 Viet. c. 71), s. 6 ; see title Constitutional Law, Vol. VI., 
j). 413, note (a). As to orders respecting the private estates of the 
Sovereign, see Crown Private Estates Act, 1862 (25 & 26 Viet. c. 37), s. 10 ; 
Interpretation Act, 1889 (62&'63 Viet. c. 63), s. 38; title Constitutional 
Law, Vol. VI., p. 413,'' note (a). 
if ) See iiote(g), p. 108, post. 

(g) Trustee Act, 1893 (66 & 57 Viet. c. 53), s. 36 (1). An application to 
the High Court under the Act for a vesting order is governed by the same 
rules and prinoiples as an application to that i^ourt for the appointment of 
a new trustee ; see p, 78. ante. As to proceedings under the Trustee Act, 
1893 (66 & 67 Vict. c. 63), generally, see R. S. C., Ord. 64b ; Ord, 65, r. 13a. 
ih) liePrescoU's Trust {m2), 19 L, T. (o. s.) 371. 

(i) Re Blanchard's Estate (1863), 2 New Rep. 386 ; Re Stanley's Trusts, 
[1803] W. N. 30. Ab to where the cestui oue trust is a lunatic, see Be 
Bourke (1864), 2 De G. J. 82 Sm. 426, C. A. 

(k) ■'I'rastee Act, 189S (66 & 67 Vict. c. 53), B. 38 ; and see Bradley v. 
Uuniton (1862), 16 Beav. 294 ; Ex parte Davies (1862), 16 Jar. 882; Ayles 
V. Oox, Ex parte Attwood (1868), 17 Beav. 584 ; Be Eash's Estate (1856), 
4 W R. Ill ; Be Thomiim's TrusU (1861), 9 W. B. 475; Be Knox's 
Trusts, [1895] 2 Ch, 483, C. A. ; Be Buihven's Trusts, [1906] 1 1. R.f36, 
C. A. ; it. S. C., Ord. 65, r. 27 (19), (23). Where a trustee-mortgagee 
absconds, the costs of a vesting order as to the land falls on the mortgagor 
(Wehh X. Orosse [1912] 1 CSt^ 823). For the form of an order under 
BecU^ that the costs and expenBes be a charge on the real property and 
be raised by mortgage thereof, ace 2 Seton, Jnd^ents and Qroen, 7tb ed„ 

p. 1179 , 
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Riich person and in such manner and for such estate as the court 
directs, or releasing or disposing of the contingent right to such 
person as th^ court directs {l\ in the following cases, namely : — , andj&^s* 

(1) Where the court appoints or has appointed a new trustee (m) ; 

(2) Where a trustee entitled to or possessed of land or to a con- p 
tingent right therein, either solely or jointly with any other person _ 
or in coparcenery (n), either (i.) is an infant (n), (ii.) is out of the 
jurisdiction of the court (a), or (iii.) cannot be found (6) ; 

(8) Where it is uncertain who was the survive? of two or more 
trustees jointly entitled to or possessed of land ; 

(4) Where, as to the last trustee known to have been entitled to 

or possessed of land, it is uncertain whether he is alive or dead ; « 

(5) Where there is no heir or personal representative of a truertee 
who was entitled to or possessed of land and has died intestate as to 
the land, or where it is uncertain who is the heir or personal repre- 
sentative or devisee of a trustee who was entitled to or possessed of 
land and is dead (c) ; 

(6) Where a trustee jointly or solely entitled to or possessed of 
land, or a contingent right therein, has been required, by or on helialf 
of a person entitled to require a conveyance of the land or a release 
of the right, to convey the land or release the right, and has wilfully 
refused or neglected to convey the land or release the right for 
tw('nt'y-eight days after the date of the requirement (d). 


{1) Trustee Act, 1803 (56&67 Vict.c. 63), fis. 26, 50. As to vesting orders 
on the death of a trustee of copyholds, see title Copyholds, Vol. IV., 

p. 88. 

(w) Re Manning's Trusts (1854), Kay, Appendix, p. ixviii. ; Re Ord's 
Trust (1855), 3 W. R. 386 ; Re Rathbone (1876), 2 Ch. D. 483, C. A. 

(n) Re Tempter's Trusts (1864), 4 New Rep. 494 ; Re Greenwood's Trusts 
(1884), 27 Ch. D. 359. 

(o) Re Howard's Estate (1852), 6 Do G. & Sm, 436; Re Lush's Estate^ 

Ex parte Oreive (1852), 6 De G. & Sra. 435, 436, note (a) ; Re Williams* 

Estate (1852), 6 De G. & Sm. 515; Davey v. Millet (1853), 1 Sm. & G., 
Appendix, p. xix. ; Re Ammsmith's Trusts, Re Thompson (a Person of 
Unsound Mind) (1858), 6 W. R. 642; Re Cooper's Settlement (1861), 
9 W. R. 531 ; Re Templet's Trusts, supra ; Dewar v. Maitland (1866), 
L. R. 2 Eq. 834 ; Re Montagu, Faber v. Montagu, [1896J 1 Ch. 649 ; Re 
Beauforfs Will, [1898] W. N. 148 (6). As to service on the infant or his 
guardian see Re Tweedy (1861), 9 W. R. 398 ; Be WUUin (1861), 9 W. R. 
689 ; Re Russell's Estate, [1866] W. N. 126 ; Re TAUU L. R. 7 Eq. 

323 ; Be Jones' Mortgage (1874), 22 W. R. 837 ; Re Adams' TrueU^ [1887 J 

W. N. 176 ; Re Davies's Trust, [1889] W. N. 216. 

(a) Re Skitter's Mortgage Trust (1866), 4 W. R. 791 ; Hooper v. 
Strutton (1864), 12 W. R. 367 ; Be O'Donnell's Trust (1871), 19 W. R. 622 : 
Re Keeley's Trusts (1885), 63 L. T. 487- 

(b) Re Hulme's Trusts (1887), 67 L. T. 13. A vesting order has been 
made in the case of property vested in a company or society at the time 
of its dissolution {Be Oeneral Accident Assurance Corporation, Ltd., [1904] 
1 Ch. 147 ; Be Mills {Richard) dt Co. {Brierly Hill), Ltd., Smith v. The Co., 
[1905] W. N. 36 ; Be No. 9 Bomore Road, [1906] 1 Ch. 369 ; Be Ruddington 
LaiBi, [1909] 1 Ch. 701 ; but see Be Taylor's Agreement Trusts, [1904] 2 
Ch. 737 ; Hastings Corporation v, Letton, [1908] 1 K, B. 378). 

(c) Re Greenwood's Trusts (1884), 27 Ch. D. 369. 

(d) Trustee Act, 1893 (66 & 67 Viet. o. 63), s. 26; see Bowley v. 
Adams (1851), 14 Beav. 130; Be Badcook's Trusts (1854), 2 W. B. 38S; 
3£‘lfiirray v. Spicer (1868), L. R. 6 Eq. 527 ; Be O'DonneWs Trust, 
•"pra; Se Qras$on’$ Trtuii (1879), 27 W. B. 634; St KtOef't TnuU 
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Trusts and Trustiss. 


Snt. s. 
Teniure 
andTratu- 
miBBion of 
Tnut 
. Property. 

Estate 

Testing under 
the order. 

Effect of 
▼estiog order, 


Order 

conclusive. 


Where the order is conseqaential on the appointment o{ a new 
toustee, the land is vested for such estate as the court directs in the 
persons who on the appointment are the trustees (e). Where the 
order relates to a trustee entitled jointly with anothisr person, and 
the trustee is out of the jurisdiction of the court or cannot be found, 
the land or right is vested in such other person either alone or with 
some other person (/). 

226 . A vesting order, where it is consequential on the appoint^ 
ment ot a new trustee, has the same effect as if the persons who 
before the appointment were the trustees, if any, had duly executed 
ell proper conveyances of the land for such estate as the court 
directs, or if there is no such person, or no such person of full 
capacity, then as if such person had existed and been of full 
capacity, and had duly executed all proper conveyances of the land 
for such estate as the court directs; and in every other case a 
vesting order has the same effect as if the trustee or other person, or 
description or class of persons, to whose rights or supposed rights 
the statutory provisions as to vesting orders relate, had been an 
ascertained and existing person of full capacity, and had executed a 
conveyance or release to the effect intended by the order (g). 

226 . Where a vesting order is made as to land under the Trustee 
Act, 1893 {h),or under the Lunacy Act, 1890 (i), founded on an allega- 
tion of the personal incapacity of a trustee, or on an allegation that a 
trustee is out of the jurisdiction of the court or cannot be found, "or 
that it is uncertain which of several trustees was the survivor, or 
whether the last trustee is living or dead, or on an allegation that a 
trustee has died intestate without an heir, or has died and it is not 
known who is bis heir or personal representative or devisee, the fact 
that the order has been so made is conclusive evidence of themattter 
so alleged in any court upon any question as to the validity of the 
order (A;). 


(1885), 63 L. T, 487 ;,Be Kmx^ 9 Trusts, [1895] 2 Cb. 483, C. A., wheie the 
recusant trustee was ordered to pay costs ; Be BuihveiCs Trusts, [1906] 1 
1. E. 236, C, A. The refusal of a trustee to convey is not wilful if there is 
a doubt as to the title {Be MUW Trusts (1888), 40 Ch. D. 14, C. A.), 

(e) Trustee Act, 1893 (56 & 57 Viet. c. 63), s. 26 ; see Re Watts's 
BeUlemmi (1851), 9 Hare. 106; Be Flyer^s Trust (1851), 9 Hare, 220; 
Be Fisher's Trustees (1863), 1 W. K. 505 ; Smith v. Smith (1854), 3 Drew. 
72; Be Bute's {Marqws) WHl (1869), John. 15; Be Baihbone (1876). 
2 OKD. 483. C. A. ; KeFUHng's Trusts (1884), 26 Oh. D. 432 ; Bs Bach 
strmo's Trusts (1885), 52 L. T. 612 ; Be Sarum {Bishop), (1886] W. X. 140 ; 
Be WiUiams' Trusts (1887), 36 Ch. D. 231. 

(/) Trustee Act, 1893 (^ & 57 Viet. c. 53), s. 26; see Es Temf let's 
TrusU (1864), 4 New 4(34 ; Be Qreenwood^s Trusts (1884), 27 Ch. D. 


(q) Truitee Act. 1893 (56 is 57 Viot. c. 63), s. 32; see EargreoMS 
Wn WrwM{im), 1 W. R; 408; Poteell v. MaUhews (1856), 1 Jar. (N. s.) 
073. The effect may be to bar au estate tail {Be Montagu, FMr v. 
jfoiKa^, [1896] 1 Ch. 540; Be Hanibrough's EstaU, Eambrough v. 
Masabrough, [1909] 2 Ch, 

' (A> 56 5e 57 Viot. o. 53. i . 

(^1 63 A; 64 Viot. o. 5, all. 183—143; Lunacy Act, 1911 (1 5e 2 Gfeo. 5, 
^ 4(i)» 8. ,1 ; see ppt llO, lU, mit. , 

(8) I^tee Aeti 1896 (56 5^<^57 Ticti 6« 53), s. 40. 
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227. The court may, however, direct a reconveyance and the ■M’*' >■ 

payment of costs occasioned by any snch order if improperly 
obtainod(Z). SSlwM 

228. Where land is sabject to a contingent right in an unborn 

person or class of unborn persons who, on coming into existence, Prdptrt?. 
would in respect thereof become entitled to or possessed of the land 
on trust, the court may make an order releasing the land from the ^loo, ^ 
contingent right or vesting in any person the estate to or of which Kelewe of 
the unborn person or class of unborn persons Vould, on coming contingeiit 
into existence, be entitled or possessed in the land(w). 

229. Where a court gives judgment or makes an order directing Where sale 
the sale or mortgage of land, every person who is entitled tc^ 
possessed of the land or a contingent right therein, and is a party ^ 
to the action or proceeding in which the judgment or order is given 

or made, or is otherwise bound by the judgment or order, is deemed 
to be so entitled or possessed, as the case may be, as a trustee 
within the meaning of the Trustee Act, 1898 (n); and the court 
may, if it thinks expedient, make an order vesting the land, or any 
part thereof, for such estate as may seem fit, in the purchaser or 
mortgagee or in any other person (a). 

230. Where a judgment is given for the specific performance of Where specific 
a contract concerning land or for the partition or sale in lieu of 
partition or exchange of any land, or generally where a judgment is wcveytuice 
given for the conveyance of land, either in cases arising out of the of *ao4 
doctrine of election or otherwise, the court may declare that 

any of the parties to the action are trustees of the land or any 
part thereof within the meaning of the Trustee Act, 1898 (6), and 
may declare that the interests of unborn persons who might claim 
under any party to the action, or under the will or voluntary 
settlement of any deceased person who was durii g his lifetime a 
party to the contract or transaction concerning which the judgment 
is given, are the interests of persons who, on coming into existence, 
would be trustees within the meaning of the Trustee Act, 1898 (b\ 
and thereupon the court may make a vesting order relating to 
the rights of those persons, bom and unborn, as if they bad been 
trustees (c), 

(l) Trustee Act, 1893 (66 & 67 Viet. o. 63), s. 40. 

(m) Ibid., SB. 27, 50 ; see Wake v. Wake (1853), 1 W. R. 283 ; Eairgreavei 
V. Wright (1853), 1 W. R. 408. 

(n) 66 & 67 Viet. o. 63; Wood v. BeeUestone (1854), 1 K. &; J. 213 ; 

Herring v. Clark (1868), 4 Ch. App. 167 ; Be Simmer, Stam/per v. 

Stamper (1882), 46 L. T. 372; Becde v- Bragg, [1902] 1 1. R 99. As to 
the power of the court to order a sale or^ mortgage of land, see titleii 
Mortgage, Vol. XXL, p. 106; Sale of Land, Vol. XXV., p. 313. 

(a) Trustee Act, 1893 (56 k 67 Viot. c. 53), s. 30 ; Trustee Act. 1893, 

Amendment Act, 1894 (67 k 58 Viet. c. 10), s. 1. 

Hb) 66 k 67 Viot, c. 63. 

(fl) Ibid,, 8. 31 ; CaeweU v. Sheen (1893), 69 L. T. 854 ; Be MonfagUt 
Faber v. Montagu, [1896] 1 Ch. 619 ; JL g. C., Otd. 65, r. 13 a (6). As to 
mcific performance, see also WeiUidef v. WeBeeUy, Mmiington v* 

Momindon, Ex parte Momingtdn (Countess) (I9f^, 4 De G, M. k G. 637, 
a A.; Grace v. Baynton, [1877] W. N, 79,; ffedl v. HaU (1884), 51 
L. T. 226 ; title SPECIFIC FEitfoniiiKCE, Vdl. XXVII., p. 97. Ai to 
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281. In all cases Where a vesting order may be made the 
court may, if it is more convenient, appoint a person to convey the 
land or release the contingent right ; and a conveyance or release by 
that person in conformity with the order has the same effect as the 
vesting order would have had (d), 

232. Where an order vesting copyhold land in a person is made 
with the consent of the lord of the manor, the land vests accordingly 
without surrender or admittance (c). Where an order is made 
appointing a person to convey copyhold land, he must execute and 
do all assurances and things for completing the assurance of the 
land ; and the lord of the manor and every other person must, 
subject to the customs of the manor and the usual payments, 

^ma^e admittance to the land, and do all other acts for completing 
the assurance thereof, as if the persons in whose place the 
appointment was made were free from disability and had executed 
and done those assurances and things (/). 

(iii.) As to Stock and Ghosea in Action. 

233. The court may make an order vesting the right to transfer 
or call for a transfer of stock (^), or to receive the dividends or 


partition, flee also Singleton v. Uopkina (1855), 4 W. R. 107 ; Ee Molyneux 
(a Lunatic) (1862), 10 ‘W. R. 512, C. A. ; Ee Sherard {Lady C.), Lowther v. 
Cuffe (1863), 1 Do G, J. & Sm. 421, C. A. ; Mellor v. PoHet (1883), 25 
Cli. D. 168, per Kat, .1., at p. 161 ; Bavin v. Ingnmi^ [1897] 1 Ch. 477 ; 
title Pautition, Vol, XXI., p. 853. For forms of order, see 2 Seton, 
Judgments and Orders, 7tli ed., pp. 1226 ef aeq. 

(d) Trustee Act, 1893 (66 & 67 Viet. c. 63), s. 33; see Re Plyer^a 
Trust (J8ol), 9 Hare, 220; Hargreaves v. Wright (1853), 1 W. R. 408; 
Wellesley v. Wellesley, Mornington v. Momingion, Ex varte Morningion 
{Countess) (1853), 4 De G. M. & G. 537, C. A. ; Wood v. Beedeetone (1864), 
IK. Ik J. 213 ; Wilks v. Groom (18.56), 6 De G. M. & G. 206, C. A. ; Uancox 
V. Spittle (1867), 3 Sm. &G.478; Ee n’’iW«n(1861), 9W. R. 689; Ee Taylor, 
[1866] W. N. 5; JDerham v. Kiernan (1871), 6 J. R, Eq. 217 ; Grace v. 
i?avn/ow,[1877JW. N. 79; Foster v. Parker (1878), 8 Ch. D. 147; Hall 
V. //ole (1884), 51 L. T. 226. As to lunatic trustees, see Herring v. Clark 
(1868), 4 Ch. App. 107; Ee Mason {a Person of Unsound Mind) (1876), 
10 Ch. App. 273; Ee Vicat {a Person of Unsound Mind) (1886), 33 
Cli. D. 103, 0. A., where a continuing trustee was appointed; Ee Jones 
{n Person of Unsound Mind), Zmerr^fs Will Trusts (1886), 33 Ch. D. 
4H, C. A. ; Ee Nicholson (a Person of Unsoiind Mind) (1887), 34 Ch. D. 
663, C. A.; Cowper v. Harmer (1887), 57 L. T. 714, where it was held 
that a covenant by the lunatic for quiet enjoymeJit could not be inserted 
in a lease 

(fl) Trustee Act, 1893 (56 & 67 Viet. c. 63), s. 34 (1) ; and see Ee FUiUrroft 
(1866), 1 Jut. (n. s.) 418 ; Be Howard (1855), 3 W. R. 606 ; Cooper v. 
Jones (1865). 2 Jur. (N. 8.) 69 ; Paterson v. Paterson (1866), L. R. 2 Eq. 
31 ; JKfl Godfrey's Trusts (1883), 23 Ch. D. 205 ; Ee Franklyn's Mortgages, 
[1888] W. K. 217. ® 

(A Trustee Act, 1893 (66 & 67 Viet. c. 53), s. 34 (2) ; and see Be Heys^ 
Trai(1861), 9 Hare, 221 ; Be CoUingwoodfs Trusts (1858), 6 W. R. 636; 
Be Lane md Irving (1864), 12 W. R. 710; Be Cuming (1869), 6 jCh. 
App. .72 (lunatio trustee). 

{g) “ ^ock *’ includes shares whether fully paid or not, and any fund, 
annuity, or security transfera^in books kept by any company or society or 
by ins^ment of transfer eithir alone or accompanied by other formalities, 
and any share or interest therein (Trustee Act, 1893 (56 & 57 Viet. o. 63), 

, B. 60 ; Sg New Ze^nd Trust and Loan Co., [USSSj 1 Ch. 403, C. A.)* 
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income thereof, or to sue for or recover a chose in action, in such Sbot. 8. 
person as the coui*t appoints, in the following cases, namely : — Tenure 

(1) Where the court appoints or has appointed a new trustee ; Wtd Trona- 

(2) WherQ a trustee entitled alone or jointly with another person **^S^*i 
to stock or to a chose in action either (i.) is an infant (h), or 

(ii.) is out of the jurisdiction of tiie court, or (iii.) cannot be found, y* 

or (iv.) neglects or refuses to transfer stock or receive the dividends 
on income thereof, or to sue for or recover a chose in action, accord- 
ing to the direction of the person absolutely entitled thereto, for 
twenty-eight days next after a request in writing has been made to 
him by the person so entitled (i), or (v.) neglects or refuses to 
transfer stock or receive the dividends or income thereof, or to sue 
for or recover a chose in action, for twenty-eight days next after aR 
order of the court for that purpose has been served on him ; and 

(3) Where it is uncertain whether a trustee entitled alone or 
jointly with another person to stock or to a chose in action is alive 
or dead (k), 

234. Where the order is consequential on the appointment by the Terras of 
court of a new trustee, the right is to be vested in the persons who, 

on the appointment, are Lho trustees ; and where the person whose 
right is dealt with by the order was entitled jointly with another 
person, the right is to bo vested in that other person either alone or 
jointly with any additional person whom the court may appoint (1), 

235. In all cases where a vesting order may be made the court i^J*^,»intracnl 

may, if it is more convenient, appoint a proper person to make or i^ ruonU) 
join in making the transfer (m). transfer. 

236. The person in whom the right to transfer or call for the Kxcrcisc of 

right. 


'J'he provisions as to vesting orders apply to shares in sl ips registered under 
the Acts relating to merchant shipping as if they were ->took (Trustee Act, 
1893 (56 & 57 Vict. c. 53), s. 36 (6) ). “ Transfer ” includes the perform- 

ance and execution of every deed, power of attorney, act, and thing on the 
part of the transferor to effect and complete the title in the transferee 
(ibid,, a. 60). 

(h) Devoy v. Dewy (1857), 3 Sm. & G. 403; Slone v. Slone (1857), 
3 Jur. (N. S.) 708 ; Sanders v. Homer (1858), 25 Beav. 467 ; Hives v. Rives, 
[1866] W. N. 144 ; Gardner v. Cowles (1K76), 3 Ch. D. 304 ; Re Harwood 
(Infants) (1882), 20 Ch. D. 636 ; Re Fvndlay (an Infant) (1886), 32 Ch. D. 
221 ; Re BametVs Estate, Foster v. Barnett, [1889] W. N. 216 ; Re Dehaynin 
(Infants), [1909] W. N. 261, C. A. 

(i) Re Knox's Trusts, [1895] 2 Ch. 483, C. A. The refusing trustee may 
be ordered to pay the costs of the application (ibid.). The application 
cannot be made until the twenty-eight days have expired (Re Knox's 
Trusts, [1895] 1 Ch. 638). The posting of a request to the tnistee is 
jyrvmd facie evidence of its delivery to Urn (He Struve's Trusts, [1912] 
W. N. 149). 

(k) Trustee Act, 1893 (56 & 57 Viet. o. 53), s. 85 ; Re New Zealand 
IJrusi emd Loan Co,, [1893] 1 Ch. 403, C. A, There is no jurisdiction to 
make the order where new trustees are appointed in place of deceased 
trustees under a power in the instmment of trust and there is po personal 
representative of the last surviving trustee (Re Ocme^s Trusts, [1R96] 1 1. B. 
172, distinguishing Re Ellis' SotUSnsnt (1857), 24 Beav. 426). 

(Z) Tnistee Act, 1893 (66 57 Viot. e. 53), s. 35 (1). 

(m) Ibid., a. 35 (2).« 
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transfer of stock is vested by an order of the court may transfer the 
stock to himself or another person, according to the order (n). The 
court may make declarations and give directions concerning the 
manner in which the right to any stock or chose in potion vested 
under an order is to be exercised (o). 

237. The Banks of England and Ireland and all other companies 
must obey every order according to its tenor, and after notice in 
writing of an order relating to stock may not transfer any stock to 
which it relates or pay any dividends thereon except in accordance 
with the order (p). 


(iv.) In Gaae of Lmiatic Trustee. 

• 

238- Where a lunatic or person of unsound mind is solely or 
jointly seised or possessed of any land ( 7 ) upon trust, oris solely 
or jointly entitled to any stock or chose in action upon trust, the 
High Court has, under the Lunacy Acts, 18()0 to 1911 (r), powers of 
making vesting orders, or of appointing a person to convey the land 
or release contingent rights in it, or to transfer the stock, similar to 
those which by the Trustee Act, 1893 (s), are conferred on the court 
having jurisdiction under that Act (t). The jurisdiction of the High 


(n) Truwieo Act, 1893 (56 & 57 Viot. c. 53), s. 35 (3); Be Gregson, 
[1803] 3 Oh. 233, C. A.; Be 0. M. G.,8pineter {a Person of Unsound 
Mind not so Pound), [1898] 2 Oh. 324, (J. A. 

( 0 ) Tniftteo Act, 1893 (50 & 67 Viet. c. 63), s. 35 (5). 

(p) Ibid,, B. 36 (3), (4) ; lie (hegson, supra, per Lindlbt, L.J., at p. 237 ; 
Be C. M. G., Spinster {a Person of Unsound Mind not so Fou/nd), supra, 

{(j) liioliiding land in any British poHsossion (Lunacy Act, 1890 (63 & 64 
Viet. 0 . 5), 8. 1 10). Before this Act land in Ireland was not within the 
lunacy jurisdiction ; see Be Lamotie, a Lunatic (1876), 4 Ch. I). 326, C. A. ; 
Re Hodgson {a Person of Unsound Mind), Kenlis {Lord) v. Hodgson (1879), 
11 Ch, i). 888, C. A. ; Be Smyth (1886), 65 L. T. 37, C. A, 

(r) lainacy Acts, 1890 (53 & 64 Viet. c. 6), ss. 135—143 ; 1891 (64& 65 
Viet. c. 65); 1908 (8 Edw. 7, c. 47), 8. 2; 1911 (1 & 2 Geo. 5, e. 40), s. 1. 
The procedure relating to orders under the Trustee Act, 1893 (56 & 57 
Viet. c. 53), applies (R. S. C., Ord. 55, r. 13 b). Before the Lunacy Act, 
1911 (1 & 2 Geo, 5, o. 40), these powers were exercisable by the judge in 
Lunacy ; and it was sometimes necessary to make an application and to 
draw up the order thei'eon both in the Chancery Division of the High 
Court and in Lunacy {Be Stewart (1800), 8 W. R. 297, C. A.; Be Boyce 
(1864), 4 De G. J. & Sm. 206, 0, A,; Be M,, [1899] 1 Ch. 79)- 
(«) 56 h 67 Viot. 0 . 63 ; see pp. 103 ei seq., ante, 

(t) Lunacy Act, 1911 (I & 2 Geo. 6, o, 40), s. 1. A vesting order under 
these provisions cannot be obtained in a county court (Be Noyce, [1892] 
1 Q. B,M2, 0. A.). It may be made where the trustee is a criminal Innatio 
{Be B,, [1906] 1 Ch. 730, C. A.), or where, under a power for that purpose 
contained in the instrument of trust; a new tmstee has been appointed 
in place of a lunatic tnsteo {Be East (a Person of Unsound Mind not so 
Fotnd by Inqnisiiion), Be Betwood's Will Trusts (1873), 8 Ch, App. 736). 
AppUcaUons for vesting orders are governed by the same rules and prin- 
ciples as applications for the ap^iiitment of new trustees; seep. 78, ante. 
The application should be served on the committee of a lunatic trustee 
Smmarez (1856), 8 De G. M. & G. 390, C. A.), but i^oed not be served 
on a trustee ol unsound mind not so found {Be East {a Person of Unsomd 
Mind Thoi so Found by Inquisition), Be BeUwood^s WiU Trusts, supra ; Be 
Green {a Person of Unsound Mindmoi so Found), Be Murton's Trusts (1876), 
10 <'h. App. il'i J). As to a vestmg order of land vested in a lunatic which 
is sold by order of the court in a creditor's adxuikustration action^ see 
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Goart in the case of a lunatic trustee who i^ an infant or who is out 
of the jurisdiction (u\ or in a case in which there has been an order 
for sale (w), is not affected by the provisions of the Lunacy Acts. 

The order* may vest the property in the other trustees (a); but 
such an order is, it seems, only made when the land is immeoiately 
divisible {h\ and not when the trustees have continuing duties to 
perform (c). 

Where a trustee has become lunatic it has been the practice 
to appoint a new trustee and not to vest the trugt property directly 
in the beneficiary (d). 

239 . Where the judge in Lunacy orders the committee of the 
estate of a lunatic to exercise in the name and on behalf of tlip 
lunatic a power of appointing a new trustee which is vested ip the 
lunatic («), he may make any order respecting the property which, 
under the Trustee Act, 1898 (/), might have been made on the 
appointment of a new trustee thereunder (/;). 

(v.) By tU Charity Commmionen. 

240 . In the case of charitable trasis {h) the Charity Commis- 
sioners have concurrent jurisdiction with the High Court to make 
vesting orders as to the trust property (i). 

Sect. 4. — Vacation of ()j)icc» 

Sub-Sbct. 1. — Metireffimt 

241 . A person cannot be compelled to remain a trustee and act in 


Me Wragg, Gregoi'y v. Mousley (18C3), 1 De G. J. & Sm. 356, C. A. ; aud 
EH to an order vesting leasehold property of a lunatic in per^’ous who 
purchased it from him while of sound mind, see Me Cagani {a Person of 
Unsound Mind), Be Pagani's Trust, [1892] 1 Ch. 236, i A. As to vesting 
the right to call lor a transfer of and to transfer stock standing in the 
name of a lunatic trustee, see Me Oregson, p893] 3 Ch. 233, C. A. ; Me 
0. M, 0,, Spinster {a Person of Unsound Mind not so Found), [1898] 2 Ch. 
324, C. A. ; pp. 108 et seq., a/nie. * 

{u) Lunacy Act, 1890 (53 & 64 Viet. c. 5), B..143 ; see Me Arrowsmith'e 
Trusts, Me Thompson (a Person of Unsovmd Mind) (1868), 6 W, K. 642. 

(w) Herring v. dark (1868), 4 Ch. App. 167 ; lie Stamper, Stamper v. 
8taifipi*r (1882), 46 L. T. 372 ; Me Gardner's Trusts (1878), 10 Oh. D. 29 ; 
Caswell y. Sheen (1893), 69 L. 854. 

(a) Me Leon, [18921 1 Ch. 348, C. A. 

(h) Me Hodgson {a Person of Unsound Mind), Kenlis (Lord) v. Hodgson 
(1879), 11 Ch. D. 888, C. A. ; Be Watson ( a Person of Unsound Mind) 
(1881), 19 Ch. D. 384, C. A. ; Me Waoher (1882), 22 Ch. D. 636, C. A. j 
Me Ma/riyn, a Lunatic, Me TouWs Will (1884), 26 Ch. 1). 746, C. A. 

(<5) Be Nash (1881), 16 Ch. D. 603, C, A. ; Aston (1883), 23 Ch. D. 
217, C. A. ; Me May (1882), 47 L. T. 600, C’ A. ; and see p. 77, anta. 

(d) Me HoUand, Me HowarWs Trusts (1881), 16 Ch. D. 672, C. A. 

(e) Lunacy Act, 1890 (63 &; 64 Viot. c. 6), s. 128 ; see p. 72, ante, 

^ 66 & 67 Viet. c. 63 ; see pp. 106 et seq,, 109, 110, ante. 

iy) Lunacy Act, 1890 (63 Sc 64 Vi^t. c. 6), s. 129. Under the Lunacy 
1891 (64 & 65 Viet. c. 66), s. 27 (1), the^order may be made by a master 
in Lunacy {Be FuRer {a Person of Unsomd Mind mt so Found), [1900] 2 
Ch. 661, C. A. ; Me Langdale (a Inmtne), [1901] 1 Olu 3, C. A.). 

(h) Sm title Chieities Vol. IV., pp. 101 et 

(i) See idtid,, pp. 26i et seq,, 314» 816. 
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Sect. 4. the execution of a trust (k) ; but a trustee, who has accepted a trust, 
Vacation of cannot from mere caprice or other trivial cause, or owing to some 
act or circumstances affecting himself personally, throw up the trust 
at the expense of the cestui que trust (Z). He may, however, insist 
on being discharged at the expense of the trust property, if he has 
served for a long time and is of advanced age and in failing 
health (m), or if much litigation has taken place (n), or other difficult 
circumstances have arisen in connexion with the trust which did 
not exist and were not contemplated when he undertook the of&ce (o). 
In such cases, if he cannot otherwise obtain his discharge, he may 
• apply for it to a court of equity in an action to administer the 
trust (p), and he is not bound to show that there is some other 
porsoii ready to accept the trust (g). If no person is willing to do 
so if may be necessary to postpone the discharge of the trustee 
and keep him before the court ; but if this is done the court takes 
care that he shall not suffer thereby ( 7 *). 

Itow 242. Except so far as authorised by statute (s) or by the iiistru- 

ment, if any, creating the trust (t), a trustee can only retire during 
‘ ‘ the continuance of a trust by the valid appointment of another 

trustee in his place (a). 

]^y statute (6), if and so far as a contrary intention is not expressed 
by tlie instrument, if any, creating the trust, and subject to the pro- 
visions of that instrument, where there are more than two trustees, 


(k) Forshaw v. Eigginson (1856), 20 Beav. 486, per Romillt, M.R., at 
p. 487. 

(l) Howard v. Rhodes (1837), 1 Keen, 681 ; Courtenay v. Courtenay 
(1846), 3 Jo. & Lat. 519, per Sugden, L.C., at p. 629 ; Forehaw v. Eigginson 
supra, at pp. 486 et eeq. 

(w) Gardiner v. Downes (1856), 22 Beav. 396. 

(n) Barker v. Peile (1865), 2 Drew. & Sin. 340 

( 0 ) Coventry v. Coventry (1837), 1 Keen, 768 (where the tenant for life 
had charged the trust property with annuities and other incumbrances) ; 
Orsenuwod v. Wakeford (1839), 1 Beav. 676, per Lord Lanqdale, M.B., 
at pp. 581, 582; Forshaw v. Eigginson, supra; Gardiner v. Downes, 
supra, per Romillt, M.R., atp. 397. 

(p) Forshaw v. lligghlson, supra, at p. 487 (whore the persons having 
the power of appointing a now trustee refused to exercise it) ; Be Cheiwynd's 
ilvtiicnimt, Soarisbric/c v. Nerinson, [1902] I Ch. 692. The court cannot 
under the Trustee Act, 1893 (56 & 67 Viet. c. 63). s. 26 (1), as to which 
see }>p. 76 et seq., ante, discharge a trustee (Be Aston (1883), 23 Ch. D. 217, 
C. A. ; Be Chetwynd^s Settlement, Scarisbrick v. Nevinson, supra, per 
Fakwell, J., at p. 693). 

{g) Courtenay v. Courtenay, supra, at p. 533. 

(r) Ibid., at p. 533; see Be Chetwynd's Settlement, Scarishrick v. 
Seuinson, supra, at p. 694. 

(«) Trustee Act, 1893 (66 & 67 Viet. c. 63), s. 1 1 ; see the text, infra. 

(t) See Encyclopjjedia dt For^ps and Precedents, Vol. III., p. 256. 

(a) V. Osborne (1801), 6 Ves. 455; Wilkinson v. Parry (1828), 

4 Russ. 272, 276 ; Adams y. Paynter (1844), 1 ColL 530, 634; Courtenay 
V. Courtenay, supm, at pt 633 ; Forshaw v. Eigginson, supra, at 
p. 487. If a trustee of a trust fund pays it into court, he thereby so far 
retires from the tru>t that a new trustee can be appointed in his place 
under a power to appoint a new trustee in the place of one refusing or 
deolining to act {Be WitHamsT BetUsment (1858), 4 K. &; J. 87). If a new 
trustee has not been effectually appointed, the retiring trustee remains 
liable {Pearce y. Pearge (1866), 22 Beav. 248). 

(b) Trustee Act, 1893 (66 & 67 Viet c. 63), s. 11 (1% 
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one oi them may by deed declare that he desires to be diseharged 
from the trust ; in that case, if his oo-trustees and the other person, 
if any, who is empowered to appoint trustees of the trust consent by 
deed to his discharge and to the vesting of the trust property in the 
co-trustees alone, he is deemed to have retired from the trust, and is 
by the deed discharged therefrom, without any new trustee being 
appointed in his place (c). When the Public Trustee is appointed a 
trustee or co-trustee may retire under the above provision without 
the consents thereby required and notwithstanding that there arc 
not more than two trustees (d). 

243. Where a trustee is justified in retiring, he is not liable to Coats and 
pay any costs occasioned thereby ; but whether he is entitled to hi| righto of 
own costs in the matter depends on the circumstances of the cas^ (e). 

A trustee on retiring, and the representative of a deceased trustee 
on transferring the trust property to a new trustee, has a right to 
an examined copy of the deed appointing the new trustee, hut not 
to a duplicate thereof, or to an attested copy of the instrument 
creating the trust (/). 

244. Where a trustee retires in favour of another person in con- Corrupt 
sideration of a sum of money paid to him by that person, a court of rctiremeut. 
equity will declare the deed containing the appointment of that 
person as trustee to be void, so that the trust and the trust 
])roperty will remain in the trustees in whom they were vested 

before it was executed (^). 

245. A trustee who retires in favour of a new trustee, with the Ketiremont 
knowledge or suspicion that a breach of trust is intended to be com- 

mitted after his retirement, is liable for any loss occasioned by the oUrwt. 
lu'each of trust (h). If one of two trustees who feels no confidence 
in his co-trustee retires in favour of a new trustee appointed by 
that co-trustee, he renders himself liable to grav. risk in the event 
of any subsequent misconduct on the part of the continuing trustee 
and the new trustee (i). v 

246. The retirement of a trustee dods not terminate his 
liabilities as a shareholder, or in any other capacity in which he has rewncDt 

(c) Trustee Act, 1893 (56 & 57 Vicfc.c. 53), 8. 11. This provision applies 
to and includes trustees for the purj)08C8 of the Settled Land Act, 1882 
(45 & 46 Viet. 0 . 38), and the amending Acts, whetlier appointed by the 
court or by the settlement, or under provisions contained in the settlement 
(Trustee Act, 1893 (56 & 67 Viet. c. 53), s. 47). 

(d) See p. 214, post, 

(e) A.-O. V. Murdoch (1866), 2 K. & J. 671, per Wood, V.-C., at p. 573, 

(/) Warier v. Anderson (1863), 11 Hare, JOl ; As to his right to a release, 

see pp. 116, 117, post 

ig) Sugden v. Orossland (1866), 3 Sm. & G. 192. 

(h) Webster v. Le Hunt, Le Hunt v. Webster (1861), 0 W. R. 018, C. A. ; 

Ikalairet v. Carew (1863), 32 Beav. 664, j)er Romillt, M.R., at pp. 507, 

668; Olnrk v. Hoskins (1868), 37 J. (cii.) 661, 666, C. A.; Head v, 

(joidd, [1898] 2 Ch. 250. But he will not be liable for an entirely different 
breach of trnst from that which was contemplated when he retired (Clark 
V. Hoskins, supra, at p. 567). 

(i) Forshaw v. Higpnson (1866), 20 Beav. 485, per Eoxillt, HLB., at 
p. 487. 
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247. A trustee who has retired from the trust cannbt after the 
lapse of several^ years resume bis position as trustee without being 
formally reappointed (0, notwithstanding that his retirement and 
the ^appointment of his successor were not formally effected (w). 

^ »S( u-Sect. 2. — Removal. 

248. A trustee cau be removed from the trust by the appoint- 
ment of a new trustee in his place in any circumstances in which 
the power, if any, in the instrument creating the trust or the 
statutory power (w) authorises such an appointment (o). 

249. The court removes a trustee where he refuses to execute 
the trust (p), or has mismanaged the trust {q\ or has disq'ualified 
himselfby his circumstances or conduct from continuing to boia the 
office (r), and may, perhaps, do so if his continuance in office would be 
likely to be detrimental to the trust owing to his being out of sym- 
pathy with the objects of it(s) or with the ceMnia que trust (a). A 
trustee will not, however, be removed against his will on account of 
a pecuniary embarrassment which has ceased to exist and which 
does not appear to have imperilled the interests of the ccatuia que 

(k) MikhelVa [Alexander) Case (1879), 4 App. Cas. 547, 507, 572, 670. 

(l) Lcmeaahire v. Lmcashire (1848), 2 Pk. 057. 

(m) Ibid. 

(n) Trustee Act, 1893 (66 & 67 Viet. c. 63), s. 10. As to the removal of 
trustees of charitable trusts, see title Charities, Vol. IV., pp. 268 et eeq. 

(o) See pp. 67 et seg.^ ante, 

(p) Palairet v. Carew (1863), 32 Beav. 664 ; Luke v. South Kensinaton 
Hotel (Jo. (1879), 11 Ch. D. 121, C. A., per Jessel, M.R., at p. 127. 

iq) Ex parte Phelps (a Imnatie) (1742), 9 Mod. Kep. 367 ; Ex park 
Bey Holds (1800), 6 Ves. 707 ; Peatfield v. Jlcnn (1853), J7 Beav. 622. 



Ledwioh ^1844), v w* , xjvimvw’nti KjuTmniss'ioneTS 

V. Arehhold (1847), 11 1. Eq. B. 187; A.-Q. v. Murdoch (1862), 1 De 
G. M. & G, 86, G. A. ; S. C., on further directions (1856), 2 E. & J. 671 ; 
Moore v. M*Qlynn, [1894] 1 I. R. 74. The court, on application, 
removes a trustee who has committed a felony (Re Danson (1899), 48 

W. R. 73), or a trustee who has become bankrupt, where in administer- 
ing .1. ..1 ii.1. i ..... 



the bankruptcy, he has acted in a manner prejudicial to the trust (Re Betts 
Moidean v. Bette (1897), 41 Sol. Jo. 209). Friction or hostility between a 
trustee and the person who has the present beneficial interest in the trust 
property is not of itself a rea86n for the removal of the trustee ; but it is 
taken into account, where it is grounded on the mode in which the trust 
has been administered, or where it has arisen wholly or partially out of 
Substantial overcharges by the trustee agaiust the trust property (icttsrtf ted* 
T. Broers (1884), 9 App. Cas, 371, 389, P, 0.). ^ ^ 

{a) A.-Gi V. Bardy { 1851), I Sim. (n: s.) 338, per Lord Cranworth, V,-C., 
^ p. 367 ; but see A,'G. v. 0Ofkam (1856), 4 De G. M. k G. 591, 632, 
C, A. ; Letterstedt v. Broers, su^a, at pp. 386, 387. 

/_v A a ^ TT . 1 . _ n.-., but see A.'G. V. GlapAom, sttpro. 


(a) At-Gf. V. Hardy, euvra, at p. 367 ; 1 
at p. 632 1 latkrsUit Broers, supra, at 


pp. 386, 3a7. 
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trust (b). \Vlien a trustee is removed, he is usually ordered to pay 

the costs of his removal (c). Tacatloaof 

OAes'. 

250. In the absence of circumstances which, under the power, if — 
any, in the Instrument creating the trust, or under the statutory 
power (d), authorise the appointment of a new trustee, the court 
’ cannot order the removal of a trustee against his will in proceedings 
under the Trustee Act, 1898 (c), but an action must be institute 
for the purpose (/). 


Sub-Sect. 3. — IkatK 

251. The office of trustee terminates on his death (^), but his Desthot 
estate may remain subject to liabilities incurred during his truste^- 

ship (h). 

Sub-Sect. 4. — Terminatimi of Tnist 

252. When a trust has terminated, the persons who have Transfer of 
become absolutely entitled to the trust property can require the 
trustee to transfer it to them at their expense (f‘), on furnishing to 

him clear proof that his duties and responsibilities are at an end (A^), 

253. A trustee is bound to hand over the trust property to the Transfer to 
right person (J). If, therefore, he is deceived by a forged certificate 

(t) Be Bridgman {1860),8 W. R. 698 ; Assets Realisation Co. v. Trustees, 

Executors and S^xurilies Insurance Corporation (1896), 65 L. J. (CH.) 74. 

(e) A.-O, V, Murdoch (1856), 2 K. & J. 571, per Wood, V.-C., at p. 673; 

Palairet v. Carew (1863), 32 Beav. 664. 

{d) See pp. 73 et seg., ante. 

(f) 66 & 67 Viot. c. 63 ; see pp. 76 et seq., ante, 

I f) Be Bridgman (1860), 8 W. R. 698 ; Re Blanchard (1861), 3 De G. P, 

& j. 131, C. A. ; Re Combs (1884), 61 L. T. 45, C. A. The court cannot in 
proceedings under the Trustee Act, 1893 (56 & 67 Viet. o. 63), inquire as to 
the alleged insanity of a trustee where it is denied by him {ne Comhst 
supra), 'file court usually effects the removal of a imstee by appointing 
another person in his place. 

{g) As to the devolution of the trust property, see pp. 100, 101, ante; 
as to the devolution of the trusts and powers, see pp. 163 et seg., post. 

(h) See p. 185, post • 

(i) Taylor v. Qlamville (1818), 3 Madd. 176; Knight v. Martim (1829), 

1 Russ. & M, 70 ; Willis v. Fliscox (1839), 4 My. & Cr. 197 ; Poole v. Pass 
(1839), 1 Beav. 600 ; Holford v. Phipps (1841), 3 Beav. 434 ; Be KnighVs 
Trusts (1869), 27 Beav. 46. As to payment to an infant beneficiary, see 
title Infants and Children, Vol. XVII., p. 66. 

(k) Eolford v. Phipps, supra, per Lord Langpalb, M.R., at pp. 440, 

441 ; Warter v, Anderson (1863), 11 Hare, 301, per Wood, V.-C., at 
p. 303. If, in spite of adequate proof, the trustee refuses to make the 
transfer, he is liable to be ordered to pay the costs of any proceedings 
rendered necessary thereby {Jones v. Lewis (1786), 1 Cox, ]^. Cas. 199; 

WiUis V. Eiscox, supra ; Thorby v. Teats (184^), 1 Y. & C. Cn. Cas. 438 ; 

Be Caier^s Trusts (No. 2) (1868), 25 Beav. 3^6, 367). The fact of his having 
acted tinder the advice of counsel is not an abscrlute protection to him in 
such a case (Devey v. Thornton (1861), 9 Hare, 222# per Turner, V.-C., at 
ps 232). 

{1) Eaves v. Eickson (1861), 30 Beav. 136, per Roiollt, M.R., at p. 14L 
A trustee distributing trust property should inquire as to tho^ value of the 
securities distributed ; see Be Brookes , Brookes r* ta/ylor, [1914] 1 (h. 568. 

Where the share of a cestui que trust has been mortgaged, the fact that the 
mortgagee is empowered to give a valid receipt for the share docs not 
render it obligatory en the trustee to hand over ^e whole share to him# 
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or other false evidence swid hands it over to the wrong person, he 
is liable to the rightful cestui que trust for so much of it as cannot 
be recovered from the wrongful recipient of it or from the person 
who committed the fraud (w). , 

264. Where all the actual or possible cestuis que trust are in 
existence and sui jtms, they may together put an end to the trust 
in whole or in part or discharge a trustee therefrom (?i). On the 
other hand, a trustee cannot by an act of his own, without communi- 
cation with his cesi^d qv£ trust, denude himself of the character of 
trustee till he has performed his trust (o). 

256. A trustee should preserve a record of the termination of the 
trust, in order to preclude the possibility of a question being sub- 
sequently raised as to whether it has in fact taken place (p). 

Sub-Sect. 6. — Release. 

266. Where there is an instrument declaring a clearly defined 
trust, and the trustee pays the income or transfers the capital of 
the trust property in strict accordance with the trust, lie may on 
the termination of the trust require an acknowledgment that the 
accounts are settled (q), but he has no right to require a release 
under seal (r). Where, however, there is merely a parol trust, and 
no evidence as to its exact terms or as to the amount of the trust 


where it exceeds in amount the sum due on the mortgage and the trustee 
has notice of subsequent incurahrances on it (Re Bell, Jeffenj v. Snyles, 
[18961 1 Ch. 1, 0. A. ; Flochey v. Western, [1898] 1 (;ii. 350, 356, (J. A.). 

(m) Baves v. Hickson (I86J), 30 Jieav. 136. 

(w) Wilkinson v. Parry (1828), 4 Russ. 272, per Leach, M.R., at p. 276 ; 
King v. liluliius (1852), 1 Drew. 308; Anson v. Potter (1879), 13 Ch. D. 
141. Whore a inistee is called upon to part with the trust property on the 
ground that the cestui que trust has put an end to the trust, ho is entitled to 
clear evidence of the fact that the trust is at an end, including the pro- 
duction of any deed or dociiinent which has effected that result {Uolford 
V. Phipps (1841), 3 Beav. 434) ; and he is entitled to his costs of legal 
proceedings instituted to compel him to part with the trust property, where 
sufficient evidence of the. termination of the trust has not been previously 
produced to him {ibid.). The existence of this power of terminating the 
trust, may render valid a disposition which would otherwise transgress 
tlie nile against perpetuities; see title Perpetuities, Vol. XXII., pp. 319, 
326. 327. 

(o) Chalmer v. Bradley (1819), 1 Jac. & W. 51, per Plumer, M.R., at 

p. 68. 

(p) Payne v. Bvens (1874), L. E. IS Eq. 356, 367. 

(q) Ohadwick v. Heathy (1845), 2 Coll. 137 ; Be Wright" a Trusts (1867), 
3 K. & J. 419. If such acknowledgmenl is refused, he can insist on the 
account being taken by the court {(lhadn'}ek v. Ueaiky, supra). 

(r) King v. Mullins, supra, per Kinperslet, V.-C.', at p. 311 ; Warier 
V. Anderson (1853), 11 Hare, 361, per Wood, V.-C., at p. 303. A trustee 
IS not in all cases entitled to a formal deed of release ; in many cases the 
receipt of the oestui que trust is a sufficient discharge (Be Boberhs Trusts 
(1869), 38 L. J. (CH.) 708, per Malins, V.-C., at p. 709). The desire fv 
a release on the part of trustees is not encouraged ; a receipt from a 
pmon entitled to money is the best release for the payment of it (Be 
Hoskin*s Trusts (1877), 5 Ch. IX. 829, per Mauhs, V.-C., at p. 234), and no 
more be required where executors or trustees are the persons entitled 
to receive trust money (JJe Oatef*s Trusts (No. 2) (1858), 25 Beav. 366, per 
Bohiliy, M.R., at p. 367 ; Be Hoskin^s Trusts, sppr^h 
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property, or where the trustee is required -to deal with the property 
in a manner differing from the strict tenor of the trust, he can 
legally demand a release by deed (&), Where a cestui q;ue trmt has 
settled his. share of the trust property, the trustee is entitled 
to a release from him, but can only require a receipt from the 
trustees to whom it is to be transferred (t). 


Part III— Administration Of Trusts. 

Sect. 1. — Duties of Trustees, 

Sub-Sect. 1 . — In Oeneral. 

257. The first duty of a trustee is to acquaint himself with the 
terms of the trust under which he acts (a), an<l with the state of the 
trust property (6), and with the contents of all such deeds, notices, 
and other documents and papers relating to or affecting the trust 
property, as come into his possession or under his control (c). 

258. A trustee must take all reasonable and proper measures to 
obtain possession of the trust property if it is outstanding (d), and 
to get in all debts and funds duo to the trust estate (c), and to 


(fl) King v. Mullins (1862), 1 Drew. 308, 311. As to rolcaiR(‘S in ivapect of 
brea(5lio.s of tnist, sec ])p. 199, 200, post; as to rcloascs generally, see title 
Contract, Vol. VII., pp. 454 et seq. ; as to roleaso by an infant borudiciary, 
BOO title Infants and Children, Vol. XVII., p. 66. Ab to Betting aRido 
a release executed under a mistake, see title Mistake, Vol. XXI., p. 19. 

(t) Be eater's Trusts (No. 2) (1868), 26 Ileav. 366, 367. 

{a) Hallows v. Lloyd (1888), 39 Ch. D. 686, per Kekewich, J., at p. 691. 
A trustee is not liable for failing to act in a trust v\liick has never been 
brought to his notice (Youde v. Cloud (1874), L. R. 1 ’• Kq. 634). 

(6) Harvey v. OMfvcr (1887), 67 L. T. 239, per Kav, d., at p. 241 ; Hallows 
V. Lloyd, supra, at p. 691. 

(c) Hallows V. Lloyd, supra, at p. 691. But new truHtees, when appointed, 
are not bound to inquire of retiring trustees whether they have received 
notice of any incumbrance on or other dealing with the hust property 
{ihid. ; Fhipps v. Lovegrove, Prosser v. Phippi (1873), L. K. 16 Eq. 80, per 
James, L.J., at p. 90). 

(dy Powell V. Evans (1801), 5 Ves. 839 ; Caffrey v. Darby (1801), 6 Vos. 
488; Mucklow v. FuUer (1821), Jac. 198; Gregory v. Gregory (1836), 
2 Y. & C. (EX.) 313; Booth v. Booth (1838), I Beav. 126; Fenwick v. 
Greenwell (1847), 10 ]^av. 412 ; Simes v. Eyre (1847), 6‘Hare, 137 ; Styles 
V. Gay (1849), 1 Mac.,&G. 422, C. A. ; M^Gachen v. Dew, Dew v. M*Gaohen 
(1851), 16 Beav. 84; Story v. Gape (1866), 2 .Tar. (n. 8.) 706; TayUir 
V, MiUvngUm (1868), 4 Jur. (n. s.) 204 ; Grove v. Price (1868), 26 Beav. 
103 ; Westmoreland v. Holland (1870), 23 L. Tj 797 ; Re Pilling, Ex parte 
Ogle, Ex parte Smith (1873), 8 Ch. App.4711, 717. Ab to the duty of all 
the truBtees, where there are several, to possess themselves of the trust 
property, see p. 123, post ; as to the custody of securities and documents 
pf title, Bee p. 100, ante. 

(«) Lowson V. Copeland (1787), 2 Bro. C. C. 166 ; Gregory v, Gregory 
swpra; Wiles v. Gresham (1864), 2 Drew. 258; Orrett v, fjorser. Corset 
r. Orrett (1865), 21 Beav. 62, 66; Be Brogden, BiUing v. Brogden 
(1888), 38 Ch. D. 646, C. A. But he may exercise a reasonable 
disoretioii as to the time for bo doing (Buxton v. Buaion (1836), 1 My. & Gr. 
80 : Eowhy v. Adai(is (1840), 2 H. L. Cas. 726). He must not allow rents 
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Sect. 1. preserve it and secure it from loss (/) or risk of loss (g\ If neoes- 
Doties of sary, he must institute legal proceedings to effect its security or 
Trustees, recovery (A); and he should, where he has a reasonable prospect of 
being able to do so successfully, defend actions brought against him 
in respect of the trust property (i). He is not, however, bound, 
with a view to recover trust property, to take proceedings which 
from the financial position of the person liable to restore it or 
otherwise would be clearly useless (/c). 


or interest to fall into arrear {Tebba v. Carpenter (1816), 1 Madd. 290, 297, 
298). Unless expressly autliorised to forbear doing so, he must enforce a 
bond or covenant in favour of the trust estate entered into by the creator 
of the trust {Luther v. Bianconi (1860), 10 L Ch. R. 194 ; Woodhouae v. 
Woodhouse (1809), L. R. 8 Eq. 614, per Stuart, V.-C., at p. 620; Be 
Broad^n^ Billing v. Brogden (1888), 38 Ch. D. 646, C. A.). 

if) Sutton V. Wildera (1871), L. R. 12 Eq. 373 ; Kingdan v. Caatleman 
(1877), 26 W. R. 345 ; Briggay. i/a#«ei/(1882), 61 L. J. (cii.) 447, C. A.;Lm 
V. Bouverie, fl891] 3 Ch. 82, C. A., per Lindley, L.J., at p. 99 ; Be Allan, 
Eaveloek v. Havelock- Allan (1896), 12 T. L. R. 290; and t^ee pp. 122, 123, 
post. Where a trustee has taken reasonable precautions, he is not liable if 
the trust property is stolen or lost without default on his part while in his 
poBSCBsion {Jones v. Jjewis (1761), 2 Ves. Sen. 240; Job v. Job (1877), 6 
Ch. D. 662; Johson v. Palmer, [1893] 1 Ch. 71) ; and a trustee has been 
held not liable for loss ill rough the fraud of liis solicitor’s clerk (2Je Smith, 
Smith V. Thompson (1902), 18 T. L. R. 432: compare Evans Williams v. 
Byron (1902). 18 T. L. R. 172). But be is liable for the loss of title 
deeds unless he can show that it was duo to inevitable accident and not 
to negligence on his part {Brown v. Sewell (1853), 11 Hare, 49, per 
Wood, V.-O., at p. 53 ; Oilligan and Nugent v. National Bank, Ltd,, 
[1901] 2 I. R. 613). As to insurance by a tnistee, see pp. 146, 146, 
post; title Insurance, Vol. XVIT., pp. 372, 520, 623, 624, 645 et aeq., 563. 

(y) Macnamara v. Carey (1867), 1 I. R. Eq. 9, C. A. ; Cleary v. Fitz- 
gerald (1881), 7 L. R. Ir. 229, C. A., per May, C.J., at p. 247 ; Bulhek v. 
Bullock (1886), .66 L. J. (cn.) 221. Except where otherwise directed or 
authorised by the instrument creating the trust, a trustee ought to get 
in trust property inve^ited in trade or in any other hazardous manner 
{Kirkman r /Booth (1848), 1 1 Beav. 273). Securities payable to bearer ought 
to be deposited with bankers {Mendes v, GuedalUt (1861), 2 John. & H. 
269; Be De Pothonier, Dent v. De Pothonier, [1900] 2 Ch. 529), and not 
with a solicitor {Field v. Field, [1894] 1 Ch. 425). Where the trust pro- 
perty consists of chattelsv an inventory of them ought to be made and 
kept (Temple v. Thring (1887), 56 L. J. (CH.) 767). As to investing trust 
money, see pp. 129 ei seq,, post ; as to insuring and lopairing buildings, see 
pp. 1 45 et seq., post ; as to leaving trust money in a bank, see Jlnon. 
(1774), Lofft, 492; Adams v. Claxlon (1801), 6 Ves. 226; France v. 
Woods (1829), Taml. 172; MaedonneU v. Harding (1834), 7 Sim. 178; 
Brown v. OUrk (^837), 1 Jur. 838 ; J/mnham v. BlundeU (1857), 27 L. J. 
(CH.) 179 ; Cough V, EUy (1869), 20 L. T. 368 ; and p. 142, post. 

(h) Lowaon v. Copeland (1787), 2 Bro. C. C. 156 ; Kirby v. Maah (1839), 
3 y. & C. (KX.) 295 ; Luther v. Bianconi (1860), 10 I. Ch, R. 194 ; Wood- 
houaey, Woodhouse {l$ii9), L, R. 8 Eq. 514, 520; Macnamara y, Carey, 
swpra, at pp. 23, 24 ; Be Bfogden, BiUiny v. Brogden, supra. As to takmg 
action with reference to a Bill in Parliatoent affecting the trust property, 
see Jfynea v. PoweU (1841), 4 Bear, 96 ; as to where a trustee neglepta to 
institute prop^ legal proceediiigs, sec pp. 1 72, 1 73, poat, 

(i) D\)echsner v. Scott (1657), 24 Beav. 239, 242 ; Benei v. Wyndkam^ 
(1862), 4 De G. F, Sr J. 259, C. A. ; Walters v. Woodbridge (1878), 7 Ch. D., 
604, C. A.; Be/BmeUin, LUweUin v. Williams (1887), 37 Ch. D. 
317, per STiRLiKa, J., at p. 327'/;; 

(k) Ward v. WawfJ 1843), 2 H. h, Cas. 777, per Lord Lyndhubst, L.C., at 
pp. 784, 786, 787; Feny^ick v. Greenwell (1847), 10 Beav. 412, per Lorf 
Lanodax®, Sf.R., at p. 421 ; Clack v. Holland (1854), MD Benv. m, 271t 
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2$9. A troBtee must not coimive at or knowingly facilitate any aet 
or conduct of another person which would involve a breach of trust 
or occasion loss or risk Id the trust property (1); and he must Tfoswes, 
not set up* or abet an adverse title or claim of another person Fidslitj to 
against his cestui que tnLst (m), or undertake a duty or put himself trust, 
in a position which is inconaiatent with his duty as trustee or 
act in a manner inconsistent with that daty(o). He must assume 
the validity of the equitable title of his cestui qv^ trust until it is 
actually negatived (p). At the same time, he^has a right to know 
the title of those who pretend to be his cestuis que trust (g) ; and if 
he receives notice of an adverse claim and of an intention to hold 
him liable in case he disregards it, he may obtain a decision of the 

court as to his course of action (r). ^ 

• 

260. A trustee must strictly conform to and carry out the terms AdminWa- 
of the trust so far as they are for the time being in force («), including 
such 'powers attached thereto as are of the nature of a trust or 
obligation (t), and must perform the duties which are attached by 


272 ; Eohday v. Feters (No. 3) (1860), 28 Bea,v. 603 ; lie Hurd, Addison 
V. Topp (1892), 7 L. T, 90, 0. A. ; Millar's Trustees v. Folsori, (1897), 34 
Sc, L. R. 798, 804, 806 ; Be Brogden, Billing v. Brogden (1888), 38 Ch. D. 
546, C. A., per Lop£S, L.J., at p. 674. But where a truBteo could have 
recovered part of the ^nd,he ib" liable to that extent {Maitland w Bateman 
(1844), 8 Jur. 926). As to releasing or compounding debts or claims, 
and agreeing to a compromise, sec p. 140, post, 

(l) head V. Oould, [1898] 2 Cb. 260, per Kekewich, J., at pp. 268, 269. 

If a trustee retires horn the trust knowing or suspecting that the trustees 
after his retirement wiU commit a breach of trust, he is equally liable with 
them for any loss resulting therefrom to the trust estate : see p. 113, avte. 

(m) Jevon v. Bush (1685), 1 Vern. 342; Armstrong d. Tinker v. Peirse 
(1766), 3 Burr. 1898 ; Kaye v, Powel (1791), 1 Ves. 408 ; Shine v. Gough 
(1811), 1 Ball & B. 436, 446: Newsome v. Flowers (1861), 30 Beav. 461, 
470. 

(n) Talbot (Earl) v. Hope Scott (No. 2) (1858), 4 r & J. 139 ; Bray v. 
Ford, [1896] A. C. 44, per Lord Herscuell, at p. 61. 

(o) Orosskill v. Bower, Bower v. Turner (1863), 32 Beav. 86. Ifo must 
put his own interests entirely out of the quesiiou (Cook v. ColUngridge 
(1823), Jao. 607, per Lord Eldon, L.C., at p. 621 ; see p. 121, post), 

{p) Beddoes v. Pugh (1869), 26 Bciav. 407, 417 ; Neligan v. Bocks 
(1873), 7 I. R. Eq. 332. 

(q\ Hurst v. Hurst (1874), 9 Gh. App. 762, per James, L.J., at p. 766. 

(r) Neale v. Va/viesilHH), 5 De G. M. & G. 258, C. A., per TURNER. L.J., 
at p. 263, affirming the decision of Wood, V.-C. ; but see, contra, ibid., 
per Knight Bruce, L.J., at pp. 264, 265. 

(«) A.-Q. V. Downing {Lady) (1767), Wilm. 1, per Wilmot, C.J., at 
pp. 23, 24 ; Booth v. Booth (1838), 1 Beav. 126, 128. 129 ; Knott v. CoUee 
(1852), 16 Beav. 77 ; Baby v. Bidehalgh (1866), 7 Be G. M. & G. 104, C. A., 
per Turner, L.J., at p. 108 ; Devaynes v. Bobinson (1857), 24 Beav. 86 ; 
ieedham v. Chawner (1868), 4 K. J. 468 ; Xe Massvngherd's Settlement, 
Clark V. TrOavmey (1890), 63 L. T. ^96,^98, C. A. Where a triwtee acts 
properly with reference to the facts and circumstances which exist at the 
time when he acts, and wlUch are known or ought to have beea hnown by 
•1dm at the time, he is not liable, if his action, owing to circumstances which 
subsequenldy occur, causes a loss to some of the esstwis que trust {Be Hurst, ^ 
Addison v. Topp, supra, per Lindlet, L.J.^ at pvM; comp^ Be Bwokes, 
Erodes v, Ta^m, [1914] 1 Ch. 668). 

(() Nickisson v. Cockill (1863), 3 De G. J. St Sm. 622, 638, 634, C. A. ; 
Tempest v. Oamoys {Lord) (1868), 21 Gh. D* ,676, n., C. A. ; Be OcurUer, 
Coles Vi Courtier, •OourHer y. Coles (1886)» 34 Ok* D* 136, G. A*, pet 
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law to the administration of the trust (a). The fact of a trust being 
administered by the court does not absolve the trustee from his 
duties with respect to it (b). 

It may be in some circumstances necessary or beneficial that a 
trustee should deviate from the strict letter of his trust ; but in that 
case he does so under the obligation and at the peril of afterwards 
satisfying the court that the deviation was necessary or beneficial (c), 
unless he is relieved or debarred from observing the directions 
contained in the instrument creating or regulating the trust (1) by 
the requefit and consent of all the beneficiaries, where all of them 
are sui jurin and concur (d ) ; or (2) by an order of a court of com- 
petent jurisdiction (c); or (3) by an overriding statute (/); or 
(4)* by the fact that the directions are illegal (g)y or are incapable of 
being Bhserved (h). 

A trustee is bound to execute the trust with fidelity and reasonable 
diligence (i), and ought to conduct its affairs in the same mapner 
as an ordinary prudent man of business would conduct his own 
affairs ; but beyond this he is not bound to adopt further pre- 
cautions (A:). In cases of doubt or difficulty he may take legal advice 


Bowen, L.J,, at p. 141 ; Be Hill, Hill v. Pilcher, [1896] 1 Ch. 962, pet 
Kekewicu, J., at p. 966. 

(a) Kfjmont [Earl) v. Smith, Smith v. Egmont (Earl) (1877), 6 Ch. D. 469, 
per .1 KSSEj., M. K., at pp. 475, 476. Every trustee has not the same duties 
and liabilities (Ihid.), 

(b) Garner v. Moore (1865), 3 Drew. 277. 

(<j) Harrison v. Bandall (1862), 9 Hare, 397, per Turner, V.-C., at 
p. 407 ; Be New, Be Leavers, Be Morley, [1901] 2 Cn. 534, 644, C. A. ; and 
SCO p. 197, post ; but see Be Tollemachc, [1903] 1 Ch. 457, 965, C. A. 

(rf) Be Bimhell, Ex parte Hughes, Ex parte Lyon (1802), 6 Ves. 617, pef 
Lord Eldon, L.C., at pp, 622, 623 ; Wilkinson v. Parry (1828), 4 Russ. 272, 
per hUAcn, M.R., alp. 278; Griffiths v. Porter (1868), 26 Beav. 236, per 
ROMiLi.y, M.K., at p, 241 ; Bradby v. Whitchurch, [1868] W. N. 81 ; 
Wharton v. Masterman, [1895] A, C. i86; Be Baker and Selmon's Contract, 
[1907] I CJi. 238. 

{e'l King v. King (1857), 1 De G. & J. 663, C. A.; but the court will 
not ordinarily override the terms of the trust (Blacklow v. Laws (1842), 2 
Haro, 4u ; Johnstone v. B^aber (1846), 8 Beav. 233) ; see, however, Be 
Wells, Boyer v. Maclean, [1903] 1 Ch. 848, where contingent interests were 
made absolute in spite of the infancy of some of the beneficiaries ; and 
pp. 180, 181, post, 

(f ) Ak, for iiLstance, the Lands Clauses Consolidation Act, 1845 (8 &; 9 
Viet. 0. 18), B. 7 (se<' title CuMruLSORT Purchase of Land and Com- 
J’ENSATION, V^ol. VL, p. 68); the Settled Land Act, 1882 (46 &; 46 Viot. 
0 . 38), s. 66 (2) (see title Settlements, Vol. XXV., p. 668). 

(g) Be Beard, Beversionary and General Securities Co,, Ltd, v. HaU, Be 
Jkard, Beard v. Hall, [1908] 1 Ch. 383. 

(h) Collett V. Collett (1866), 35 Beav. 372 ; Be Bird, Bird v. Cross (1894), 

8 R, 326. ^ 

(i) CkariiahU Corporation v. tSuUon (1742), 2 Atk. 400, per Lord 
Hardwtcke, L.C., at p. 406. 

(A:) Bacon y. Bacon (1800), 5Yes, 331 ; Joy v. Campbell (1804), 1 Sch. & 
Lef. 328, per Lord RedesdalB, L.C., at pp. 341, 342 ; Massey v. Banner . 
(1820), 1 .»ao & W, 241, per Lord Eldon, L.C., at p. 247 ; Clough v. Bond 
• (1838), 3 My. & Cr. 490, per Lord Cottenham, L.d, at p. 497 ; Speight v. 
Gam$ (1883), 9 App. Cas. 1, per, Lord Blackburn, at p. 19, approving 
S- C. (1883), 22 Ch. D. 727, C. A., per Jessel, M.R., at pp. 739, 740; 
Be WhiteUy, WhitelUy v, Learoyd (1886), 33 Ch. D. 347, C. A., per 
Lindlet, L.J., at p. 358 ; BuUock v. Bullock (1886), ^6 L. J. (CH.) 221 ; 
JSMmon y, Siiricin, [1896] 2 C3i. ild, 424. Hie degm of prudence which 
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on a point of law or the advice of an expert on any other matter (0, 
but that advice, if mistaken, would not formerly have relieved him 
from responsibility (w), tlfeugh it may now do so it it was reason- 
able to act upon such advice, especially in the case of a small 
estate (n).^ If the point is not clear, he should, as a rule, obtain 
the direction of the court uppn it (o). 

261. A trustee must not in any way make use of the trust 
property or of his position as trustee for his own interest or private 
advantage (p), nor may he enter into engagements in, which he 
has or can have a personal interest which conflicts or possibly may 
conflict with the interests of those whom he is bound to protect ((/). 

the particular truRt(‘e actually uses in the management of his owiiaffairs 
is not a proper standard (Jiae v. Meek (188U), 14 App. Tas. r)r)8. 5611,* Re 
De Clifford's {Lord) Estate^ I)e Clifford (Lord) v, Quilter, De i'ltfford (Lord) 
V. Lansdowne {Marquis)^ [1900] 2 Ch. 707, 716. Trustees are not insurers 
of the trust property {Re Hurst, Addison v. Topp (1892), 67 L. 96, 99, 
C. A.). Compare .ludicial Trustees Act, 1896 (59 & 60 V^ict. c. 35), s. 3, 'as 
to wJiic.h see pp. 196 d seq., post. 

(1) Stott V. Milne (1884), 25 Ch. D. 710, C. A., per Lord Selbojine, L.C., 
at p. 7 14 ; Learoyd v. Whiieley (1887 ), 1 2 App. Oas. 727, per Lord W atsom , at 
p. 734 ; Davis v. Hutchings, [19071 1 Ch. 356, 362, 365; hoc also p. 141, poA*/,. 

(w) Doyle v. Bkike (1804), 2 Sch. & Lof. 231, per Lord Redesdale, L.C., 
at p. 243 ; Re Knight's Trusts (1859), 27 Boav. 45, per Romillt, M.R., at 
p. 40 ; Sfott V. Milne, supra, at p. 7 14 ; Learoyd v. WhiteUy, supra, at p. 734. 

{n) Judicial Trustees Act, 1890 (59 & 60 Viet. c. 35), 8. 3; Re Allsop, 
Whittaker y. Bantford, [1914] 1 Ch. 1, C. A.; sec p. 197, post. 

(o) Re Brogden, Billing v. Brogden (1888), 38 Qh. 1). 646, C. A,, per 
North, J., at p. 556 ; and see Re Heddoe, Downs v. Cottaru, [1893] i dh. 
547, d. A, ; and p. 110, ante, p. 182, post His omission to obtain the 
direction of the court is not necessarily culpable (Judicial Trustees Act, 
1896 (59 & 60 Viet. c. 35), s. 3). 

ip) Ex parte Lacey (1802), 6 Ves. 625, per Lord Eldon, L.C., at p. 626 ; 
WeM V, Shajtcsbury (Earl), Shaftesbury (Earl) v. Arrowsmith (1802), 7 Ves. 
480, 487, 488 ; Ex parte Jomes (1693), 8 Ves. 337 ; \berdeen Town Council 
V. Aberdeen University (1877), 2 App. Oas. 544; Rt Imperial Land Co. of 
Marseilles, Ex parte Larking (1877), 4 Ch. D. 660, 578, 530, C. A. ; Re 
Francis, Barrett v. Fisher {]90d), 74 L. J. (cii.) 198 ; Bath v. Standard Land 
Co., Lid., [1911] 1 Ch. 618, C. A., per Fletcher Moulton, L.J., at p. 637 ; 
and see pp. 47 et scq., emte ; title P^quity, Vol. Xlll., p. 158. A person 
in a fiduciary position, unless expressly authorised to do ho, is not entitled 
to make a profit out of his position (Bray v. Ford, [1896] A. (’. 44, per Lord 
HfLiscHELL, at p. 61). Where a bribe is paid to a trustee to induce him to 
sell or let trust property, the sale or lease will be void (Chandler v, Bradley, 
[1897] 1 Ch. 315). It is a breach of trust for a trustee to make an advance 
out of the trust fund to a beneficiary, under a power for that purposti, in 
order to enable the beneficiary to repay a debt duo to himself ( Molyneux v. 
Fletcher, [1808] 1 Q. B. 648) ; though he may accf*i»t repayment out of an 
advance of trust money to his debtor on the security of a mortgage, if it 
was not made with that distinct object (Butler v. BuUer (1877), 7 Oh. D. 
116, C. A.) ; and see note (a), p. 131, ]^st A trustee who is a solicitor 
may demand and receive from a client, a third party, to whom he lends 
trust money, the costs of preparing the mortgage by which it is secured 
{Whit/ney v. Smith (1869), 4 Ch. App. 513). 

• (q) Richardson v. Chapman (1760), 7 Bro. Pari. Cos. 318 ; Pkayre v. Peree 

(1815), 3 Dow, 116, 128, H. L. ; Aberdeen Rail, Oa, v. Blakie Brotheu 
(1854), 1 Macq. 461, H. L., per Lord Cranworth, at p. 471; 
ShaXtifose v. Otdhcm (1862), 2 John. & H. 609 ; Bennett v. Gaslight amd 
Coke Co. (1882), 62 L. J. (ch.) 98; Laywnas Nitrate Co. v. Lagunas 
Syndicate, [1899] 2 Ch. 392, C. A., per RlQBT, L.J., at p. 442 ; Costa 
Sica Rah. Co., Ifti- v. Fowood, [1901] 1 Ch. 746, C. A., per Vaugran 

Williams, L.J., at pp. 760, 761 ; and see pp. I67^ei seq., po$t* 

» 
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262. A trustee, being personally responsible for the exercise of 
his judgment and for the performance^ of his duty, cannot escape 
responsibility by leaving to another jperson the exercise of that 
judgment (a) or the performance of that duty (6), even* if he is one 
of several trustees and the person to whom he leaves it is his co- 
trustee (c) ; nor may he aUow a stranger to participate in the 
management and control of the trust (d). If he leaves a trust 
matter to a co-trustee or employs an agent, be remains liable to jbis 
ce9tm qvs trust for tlje acts and conduct of the co-trustee or agent (^), 
except so* far as the law allows him to transact the affairs of the 
trust through a co-trustee or responsible agent (/). 

A trustee is liable if he allows the trust property to remain in the 
custody or under the control of another person (gi), except when 
and fcr so long as the affairs of the trust render it necessary or 


((f) A. O. V. iSfoott (1760), 1 Ves. Sen. 413, per Lord Hardwicke.L.C., at 
pp. 417, 418; Taylor v. Tahrum (1833), 6 Sim. 281 ; Bobson v. Flight 
(1865), 4 De G. J. & Sm. 608, 613 ; Luke v. South Kensington Hotel 
Oo, (1879), 11 Ch. D. 121. But he may consult with the cestms gue 
trust, if he does not surrender the ultimate exercise of his own judgment 
(Fraser v. Murdoch (1881), 6 App. Caa. 866, per Lord Selborne, L.C., at 
p. 864) ; see title Powers, Vol. .\X11I., p. 16, note (i). As to obtaining 
the direction of the court, see p. 182, post. 

(b) Ghamhers v. Minchin (1802), 7 Vcs. 185, 196; Adams v. Clifton 

(1826), 1 Russ. 297 ; Wood v. Weightman (1872), L. R. 13 Eq. 434; Be 
Bellamy and Metropolitan Board of Works (1883), 24 Ch. D. 387, A.; 

Bobinson v. Earlcin, [1896] 2 Ch. 415, 422. A trustee cannot delegate 
a power to lease or sell the trust property (Hardwick v. Mynd (1793), 1 
Anst. 109, 110 ; Hawkins v. Kemp (1803), 3 East, 410, 427 ; Oliver v. Court 
(1820), 8 Price, 1^27, 166, 167); see nol<‘ (b). p. 160,po8<. 

(c) Brice v. Stokes (1806), 11 Ves. 319 ; Langford v. Oascoyne (1806), 11 
Ves. 333 ; Undencood v, Stevens (1816), 1 Mer. 712 ; Be Chertsey Market, 
Ex parle WdUhew (1819), 6 Price, 261, per Richards, C.B., at p. 285; 
Oliver v. Court, supra, at pp. 166, 167 ; Be Dixon, Ex parte Qriffln (1826), 
2 GJ. & J. 114, 116 ; Clough y. Bond (1837), 3 My. & Cr. 490, 497 ; Bulteel 
V. Ahinger (Lord) (1842), 6 Jur. 410; Cowell v. Gatcombe (1859), 27 Beav. 
668 ; Bobinson y. Harkin, supra. 

(d) Salway v. Salway (1831), 2 Russ. & M. 216, per Lord Brougham, 

L. O., at p. 219 ; Whitt v. Bavyh (1835), 3 Cl. & Fin. 44, H. L. ; 
Kingham v. Lee (1846), 16 Sim. 396, per Shadwell, V.-C., at pp. 399, 400 ; 
Pearce v. Pearce (1866), 22 Beav. 248. Where tnist property is sold mth 
other property, the purchase-money must be apportioned before completion 
of the jnirchase, and the amount attributable to the trust property must be 
separately paid to the trustee or his solicitor (Be Cooper and Allen's Con- 
tract for Sak to Harhdh (1876), 4 Ch. D. 802, per Jessel, M.R., at p. 816). 

(e) Be ^lAfclifield (Earl) and Williams (1737), 1 Atk. 87; Chambers v, 
Minchin, supra, at p. 196 ; Be French, Ex parte Townsend (1828), 1 Mol. 
139 ; Banbury v. Kirkland (1829), 3 Sim. 266 ; Bacon V. Clark (1837), 3 
My. & Cr. 294 ; Turner v. Coma?/ (1841), 6 Beav. 516, per Lord Langdale, 

M. R., at p. 617 ; Egbert v^Butter (1856), 21 Beav, 560 ; Bostock v. Fhyer 
(1866), L. B. 1 Eq. 26; EopgSod v. Parkin (1870). L. R. 11 Eq. 74; 
Bodhard^ v, Cooke (1877), 26 W. R. 666; Davis v. Hutchings, [1907] 1 Ch- 
366, 366. 

(/) Be SpeigU, Speight v. Gaunt (1883), 22 Ch. B. 727, C. A., per LiKD- 
LEy , Ij.J„ at p. ?62, a^med 9 App. Cas, 1 ; Be WeaU, Andrews v. WeaU 
(1869), 42 Oh. D. 674 ; 8hephs^y> Harris, [1905] 2 Ch. 310; and see 
pp." 141 et seq., post. 1 

(g) Gregory v. Gregory (1836); 2 T. & C. (ex.) 313 ; Ghost v. Waller, 
tfpten V. Waller (1846),' 9 Beav. 497 } Waugh v. Wyehe (1864), 2 Dtew. 
218, per E^DERsm, V.-C., at p. |3I?6 ; Browm v. Bvfier (1857), 24 Beav. 
169; Bohinsom v. HswUn, supm f Odrruthets Y.VdrruihefB, [1896] A, Gd 
669; and we pp. 117, MS, ofA. . i 
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proper (h). Where there are several trustees, one of them cannot 
safely leave the trust property in the sole possession or under the 
sole control of another of them (i), except where the other is 
acting in the capacity of broker or agent of the trustees and is deal- 
ing with the property in that capacity (k), and except as regards 
title deeds and documents which for the sake of convenience may 
be kept by one of several oo-trustees (1). 

263. Where there is more than one trustee, the concarrence of 
all is necessary in a transaction affecting the trust property, and a 
majority cannot bind the minority (m). So a receipt for money 
given by one of two trustees will not be a discharge («). But an 
ex post facto approval by one trustee of the exercise of a discretion 
by the other seems to be sufficient (o); and a notice of intention to 
renew a lease is good if given to one of two trustees (p). 

264. Except where the instrument creating the trust expressly 
gives him a discretion as to adopting a course which will benefit 
one beneficiary at the expense of the others iq\ it is the duty of a 


{h) See note {k), infra; and pp. 142, 144, post. 

(i) Scurfield v. Howes (1790), 3 Bro. C. C. 90; JIanbary v. Kirkland 
(1829), 3 Sira. 265 ; Trutch v. Lamprell (1855), 20 Beav. ll'O ; Candler v. 
Tillett (1855), 22 Beav. 257 ; Thompson v. Finch (1856), 8 L)e G. M. 5c (i. 
560, 0. A. ; Lewis v. l^ohhs (1878), 8 (Jh. D. 691 ; Be Flower {0.) md 
Metropolitan Board of Works, Be Flower (M.) amd Same (1884), 27 Ch. D, 
692, per Kay, J., at p. 596. 

(k) Be Oasquoine, Gasquoine v. Qasquoine, 1.1894] 1 Ch. 470, C. A. 

(l) CoUam V. Eastern Counties Bait Co. (1860) 1 John. & H. 243 ; Be 
Sisson's Settlement, Jones v. Trappes, [1903J 1 Oh. 262. Ab to allowing 
securities and documents of title to be held by bankers or solicitors, see 
pp. 142, 144, post. 

(m) Leyton v. Sneyd (1818), 8 Taunt. 632; Luke v. South Kensington 

Hotel Co. (1879), 11 Ch. D. 121, C. A., per Jessjbl, M R., at pp. 126, 126; 
Tempest v. Camoys (Lord) (1882), 21 Ch. D. 671, C. A. ; Be Flower (C.) and 
Metropolitan Board of Works, Be Flower {M.) and Same, supra; Aslbury 
V. Asthury, [J898] 2 Ch. Ill, pfr Stikung, J., at pp. )15, 110; and sa 
to joining in receipts, see note (p), p. 140, post. But as to lodging iiirids 
in court, see pp. 176 et sea., post; as to chantable and public trusts, 
seeBs WhiteUy, Lot\don {Bishop) v. Whiteley; 1 Ch. 600; see also 

note (fc), p. 28, amte ; title Chaeities, Vol. IV., pp. 230, 276, 276. Wliere a 
publ'c trust is to be executed by a definite numbiT of })ersonB, it must 
be executed at a meeting where a majority of that number is present, 
unless there is a usage or custom to the contrary {lilacket v. Blizard 
(1829), 9 B. & C. 861, per Batley, J., at p. 867). As regards the 
enfranchisement of copyholds by the trustees of a manor or of a copyhold, 
see title Copyholds, Vol. VIII., p. 116; as to proof in bankruptcy, see 
title Bankruptcy and Insolvency, Vol. II., p. 210. Where there is a 
trust for sale, with discretionary power to postpone the sale, the sale must 
take place unless all the trustees agree to its postponement (Be Both, 
Go^berger v. Both (1896), 74 L. T, 60). * 

(ft) Lee V. Sankey (1872), L. E. 16 Eq. 204; sOc Walker v. Symonds 
(1818), 3 Swan. 1, 63; HaUv. Framck (1849), 11 Beav. 619. An acknow- 
ledgment by one of two trustees will not prevent the Statute of Limita- 
tions running {Biehardson v. Jomqe (1871), 6 Ch, App. 478). 

(o) Meaeeena v. Gafr (1870), L. R. 9 Eq. 260, $62, 

(p) HiehoUon v. Smith (1882), 22 Ch. D. 640. 

iq) Be Chancellor, Chancellor v. Btown (1884),, 26 Ch. D. 42, C. A. ; Be 
Bwrraoe, Burningham v. Buttoge (1890), 62 L. T. 762 ; Be Orowlher, 
MidgUy v. (7rowt^,{1896] 2 Ch. 66 ; Train v. Chfperton, [1908] A, C. 842. 
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trustee to hold an even hand between the parties interested undet 
the trust, and to look to the interests of all and not to those of any 
particular beneficiary or class of beneficiaries (r). He must not be 
a partisan of one of several ceBtuiB que trust (a). 

265. A trustee stands in the same fiduciary relation and has the 
same duties towards the assigns of a beneficiary or persons in 
whose favour a beneficiary has given a charge on the trust pro- 
perty as towards the beneficiary himself (6). Notwithstanding the 
statutory power of ‘a mortgagee to give receipts (c), a trustee is not 
bound to hand over to the mortgagee of the share of a beneficiary 
the whole of the share which the beneficiary was entitled to receive, 
f^id does not act unreasonably in refusing to do so where, to his 
knovuledge, a question exists as to the right of the mortgagee to the 
whole of the share (d). He cannot, however, require an assignee of 
t)ie share of a beneficiary to deliver to him the assignment and 
other documents of title before handing over the share (c). 

266. It is the duty of a trustee to pay the income and the corpus 
of the trust property to the persons who are entitled to them respec- 
tively (/) ; when he is in doubt as to who these persons are, he 


(r) Howe v. Dartmouth (Earl), Howe v. Aylesbury {Countess) (1802), 7 
Vcs. 137 ; Mortlock v. Buller ( IHOi ), 10 Vea. 292, per Lord Eldon, L.C., at 
p. 309 ; Burges v. Lamb (1809), 16 Ves. 174, 178 ; Anon, (1821), Madd. & 
G. 10, 11 ; Davies v. Wescomb (1828), 2 Sirn. 425 ; Hutchinson v. Morritt 
(1839), 3 Y. & 0. (EX.) 647; Bmn v. Dixon (1840), 10 Sim. 636; 8Hart^. 
Htuart (1841), 3 Beav. 430; Mortimer v. Watts (1861), 14 Beav. 616, 623 ; 
Baby v. Hidehalgh (18.55), 7 De G. M. & G. 104, C. A., per Turner, L.J., 
at p. 109 ; Luther v. Bianconi (1860), 10 I. Ch. R. 194, 205; Be Tempest 
(1866), 1 Ch. App. 485, per Turner, L.J., at pp. 487, 488 ; Be Atkins, 
Metvman v. Sinclair (1899), 81 L. T. 421 ; and see pp. 136, 138, 156, post. 
As a general rule the rights of cestuis que trust cannot be affected by the 
act of their trustee (Be Swan (1864), 2 Hem. & M. 34, per Wood, V.-C., 
at p. 37; ; but a trustee may pay out to one beneficiary his share of the 
trust property immediately on his becoming entitled thereto in possession, 
notwithstanding the risk of the shares of the other beneficiaries being reduced 
by subsequent depreciation or losses (Fenwick v. Clarke (1862), 4 De G. 
F. & J. 240, C. A. ; Be Tf'^inslow, Frere v. Winslow (1890), 45 Ch. D. 249 ; 
Be Lepine, Dowsett v. Culver, [1892] 1 Ch. 210, C. A. ; Be Hurst, Addison v. 
Topp (1892), 67 L. T. 96, C. A., per Lindlet, L. J., at p. 99). 

(»t) Simpson v. Bathurst, Shepherd v. Bathurst (1869), 5 Ch. App. 193, 
per Lord IIatiieeley, L.C., at p. 202 ; Ellis v. Barker (1871), 7 Ch. App. 
104. 

(b) WelUshy v. Wellesley (1839), 4 My. & Cr. 561, per Lord Gotten- 
HAM. L.J\, at p. 578; Davis v. Hutchings, [1907] 1 Ch. 356, 361. 

(c) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), 
S. 22 (1) ; see title MORTGAGE, Vol. XXI., pp. 259, 260. 

(d) Be Bell, Jeffery v. Sayles, [1896] 1 Ch. 1, C. A. ; Hockey v. Western, 

[18981 1 Ch. 360, C. A. ' » 

(e) Be Palmer, Lancashire and Yorkshire Beversionary Interest Co. v. 
Burke, [1907] 1 Ch. 486, 

if) V. Turner { 1830), T Russ. & M. 634 ; Angier v. Stannard ( 1834k 
3 My. k K. 566 ; Willis v. Siseox (1839), 4 My. & Cr. 197 ; Thorby v. Teak 
(1842), 1 Y. & C. Ch. Cas. 438 ; Hampshire v. Bradley (1846), 2 Coll. 34 ; 
Fimun v. Fulhasn (1848), 2 De & Sm. 99 ; Devey v. Thornton (1861), 
9 Hare, 222 ; Hutekins v. Hutchins (1861), 15 Jar. 869 ; Warier v. Anderson 
(1853), 11 Hare, 301, per WOOD, at p. 303; Eaves v. Hickson 

(1861), 30 Beav. 136 » Smith v. Bolden (1863), 33 Beav. 262 ; SporU v. 
Banwby (1864), 10 Jur. (n. 8.) 1142; QoUmid r'EoaJhcoU (1864), 10 
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should apply to the court for its direction on the subject (g). He 
is liable if he wilfully or negligently or through a mistake on a 
point of law pays to the wrong person (h), and may be held liable 
even if he is induced by forgery or fraud to do so(i). He is not, 
however, liable if he pays to a beneficiary originally entitled where 
he had no notice of the derivative title of the person actually 
entitled, provided that his ignorance of it is not due to any iiogli- 
genoe on his part (k), and in other cases ignorance of the true facta 
may relieve him from liability for payment to the wrong person (/). 

A trustee paying money or otherwise acting in good faith under 
or in pursuance of a power of attorney is not liable for any such 
payment or act by reason of the person who gave the power of 
attorney being then dead or having done some act to avoid thb 

L. T. 811 ; May v. Armstrong^ [1866] W. N. 233; Southwell v. Martin 
(1869), 21 L. T. 135 ; Re Bulked, Powell v. Hulkes (1880), 33 Oh. I). 552 ; 
Re Bcnnison, Cutler v. Boyd (1889), 60 L. T. 859 ; Jyow v. Bouverie, [1891] 

3 Oh. 82. 0. A., per Lindley, L.J., at p. 99 ; Davis v. Hutchings, [1907] 

1 Oh. 356 ; Re Ruddock, Newhernf v. Mansfield (1910), 102 L. T. 89, A. ; 
and see note {1), p. 1 i 5, ante. A trustee is entitled to full iiiforination as to 
who are entitled to the trust property {Burrows v. GrecAiwood (1840), 

4 y. & C. (EX.) 26J ; Holford v. P/Mpps(1841), 3 Bcav. 434; Burst v. Jhirst 
(1874), 9 Oh. App. 762, 766). As to the duties of a tfiistec to whom a 
trust fund is appointed under a special power for the objects of the power, 
see title Powers, A^ol. XXllI., p. 54; as to appropriating speciflo 
portions of the trust property to individual beuefleiarios, see p. 14l> 
post ; as to paying out their specific shares from time to time as they 
become entitled in possession, see note (r), p. 124, ante. 

(g) Talbot v. Radnor {Earl) (1834), 3 My. & K. 252 ; Merlin v. Blagrave 
(1868), 26 Beav. 125, per Romillt, M.lt., at pp. 137, 138. A trustee may 
in some cases be protected by legal advice in paying a trust fund to the 
wrong person {Re Allsop. Whittaker v. Bam, ford, [1914] J Oh. 1, 0. A. ; 
but see Boulton v. Beard (1853), 3 Do G. M. & G. 608, C. A. ; Davis v. 
B usings, supra, at p. 365; and see, generally, p, 121, ante, p. 141, post), 
{h) Hopkins v. Myall (1830) 2 Russ. & M. 86; Hodgson v. Hodgson 
(1837), 2 Keen, 704 ; UutcJiins v. Hutchins (1861), K- Jur. 869 ; Harrison 
V. Randall (1852), 9 Haro, 397, 407 ; Boulton v. Beard, sutna; Wright v. 
Chard (1860), 1 Dc G. F. & J. 667, C. A. ; Barratt v. Wyatt (1862), 30 
Beav. 442; Mackechnie v. Marjoribanka (1870), 39 L. J. (cii.) 604; 
Hilliard v. Fulford (1876), 4 Ch. D. 389; Re ^ Ward, Bemment v. Balls 
(1878), 47 L. J. (CH.) 781 ; Re Hulkes, Powell v. Hulkes, supra. A trustee 
is liable if, under a power of advancement, he applies trust money in a 
manner which results in no real benefit to the infant {Simpson v. Brown 
(1866), 11 L. T. 693). 

(i) Ashby V. Blackwell (1765), 2 Eden, 299, 302; Eaves v. Hickson 
(1861), 30 Beav. 136; Sporle v. Bamaby (1864), 10 Jur, (n. s.) 1142; 
Bostock V. Floyer (1866), L. R, 1 Eq. 26 ; Sutton v. Wilders (1871), L. R. 
12 Eq. 373 ; Re Bennison, Cutler v. Boyd, supra ; Re Neil, Hemming v. 
Neil (1890), 62 L. T. 649; Davis v. Hutchings, supra. This liability is 
modified by the Judicial Trustees Act, 1896 (59 & 60 Viet. c. 36), s. 3 ; 
see pp. 196 et seg., post. A trustee who ^ys ti^ist money to an infant on 
a false representation by him and his father that he is of ago is held not 
liable to pay it again after the beneficiary lias actually come of age 
e(Overton v. Btmister (184*4), 3 Hare, 503). 

• (k) Cothay v. Sydenham (1788), 2 Bro. C. 0. 391; Leslie v. BailUe (1843), 

2 Y. & C. Ch. Cas. 91 ; Re CulVs Trusts (1876), L. R. 20 Eq. 661, per 
Jessel, M.R., at p. 663 ; Williams v. WilHum (1881), 17 Ch. D. 437 ; Re 
Long, Lovegrove v. Long, [1901] W. N. 166 ; Davis v. HuUihvngs, supra. 
Ignorance does not excuse, if it is duo to non ‘examination of the trust papers 
(Hallows V. Lloyd (1888), 39 Ch. B. 686, per Kekewich, J., at p. 691). 

(1) Cothay v. Sydenham, supra; Williams v, WilUams, supra. 
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power, if it was not . known to the trustee at the 4iiue of his so 
acting or paying (m). 

267. Unless he is authorised to do so by the instrun^ent creating 
the trust, a trustee cannot make a gift or voluntary payment out of 
the trust property (m). 

268. A trustee must keep an accurate account of the trust 
pro^rty (o), and must be always ready to render it when required ( j?). 
He is bound to furniBh to a cestui que trust, or to a person authorised 
by him (g), on demand, information or the means of obtaining 
information as to the mode in which the trust property or his share 
therein has been invested or otherwise dealt with, and as to where 
it is (r) and full accounts respecting it (s), whether the cestui que 
trmt^ has a present interest in the trust property or has only a 
contingent interest in remainder (t). If the trustee neglects or fails 


(m) Trustee Act, 1893 (66 Sc 57 Viet c. 63), s. 23. This enactment does 
not affect the right ol' any person entitled to the money against the person 
to whom the payment is made, and he has the same remedy against that 
person as, but for the enactment, he would have had against the trustee 
(t6id.) ; see also Conveyancing and Law of Property Act, 1881 (44 & 46 
Viet. c. 41), 8. 47 ; Conveyancing Act, 1882 (45 & 46 Viet. c. 39), ss. 8, 9. 

(n) See title Gifts, Vol. XV,, pp. 403, 404 ; but see lie WnU er, Walker 
V. Duncombe, [1901] 1 Ch. 879; How v. WinUrlon (Earl) (1902), 61 W. R, 
262 ; Cyclists^ Touring Club v. Ropkineon, [1910] 1 Ch. 179. 

(o) Tyeeman v. Fairlie (1817), 3 Mer. 24, per Lord Eldon, L.C., at 
pp, 42, 43 ; Kemp v. Bum (1863), 4 Giff. 348, per Stuart, V.-C., at pp. 349, 
360. A trustee who is illiterate and incapable of keeping an account 
should employ an agent for the purpose (Wroe v. Seed (1863), 4 Giff. 426, 
per Stuart, Y.-C., at p. 429). A trustee is personally liable if he neglects 
to require annual accounts from the manager of the trust estate, where such 
accounts are directed by the instrument creating the trust (Carruihers v. 
Carruthers, [1896] A. C. 669). As to preserving a record of the termination 
of the trust, see p. 116, ante. 

ip) White V. JAnoohi (Lady), Newcastle (Duke) v. Kinderley (1803), 8 Yes. 
363, 369, 370; Hardwicke (Earl) v. Vernon (1808), 14 Yes. 504, per Lord 
Eldon, L.C., at p. 610; Pearse v. Green (1819), 1 Jac. & W. 136, per 
Plumeb, M.R., at p. 140 ; Turner v. Oomey (1841), 6 Beav. 616 ; l^ringeU 
V. Dashwood (1860), 2 Giff. 621, per Stuart, Y.-C., at p. 626 ; Kemp v. 
Bum, supra, at pp. 349, 350 ; Talbot v. Marshfield (1868), 3 Ch. App. 622 ; 
Jefferys v. Marshall (1870), 23 L. T. 648 ; Be Hayter, Be Wallett, Hayter 
V. Wdh (1883), 32 W. R. 26 ; Be Skinner, Cooper v. Skinner, [1904] 1 Ch. 
289. A trustee who allows a oo-trustee to render an incorrect account is 
personally liable for the default (Horton v. Brocklehurst (No. 2) (1868), 
29 Beav. 604). 

(q) Kemp v. Bum, swpra ; Low v. Bouverie, [J891] 3 Ch. 82, C. A., per 
Lindlb^, L.J., at p. 99. 

(r) Walker v. Symonds (1818), 3 Swan. 1, per Lord Eldon, L.C., at 
p. 58 ; Clarke v. Ormonde (Earl) (1821), Jac. 108, per Lord Eldon, L.C., at 
p. 120 ; Newton v. Askew U848). 11 Beav. 146, per Lord Langdale, M.R., 
at p. 162; Thompson v. OMve (1848), 11 Beav. 476, 479; SpringeU v. 
Dashwood, eupra^ at p. 628 ; Ta&ot v. Marshfield, supra ; Low v. Bouuerie, 
supra, at p. 99; Be TilloUrLee v. Wilson, [1892] 1 Ch. 86; Be Page, 
Jones V. Morgan, [1893] 1 Ch. 804, 309 ; Be DartnaU, Sawyer v. Goddard 
[i896]iCh.474,C.A. 

(#) Ksftnp supra; Ifftog v. Seed, supra, per Stuabt, V.-C., at 

|iu 429.. As to reopening accouAt&Jim account of error, see title Mistake, 
Vol. XXI, P. 32. 

(i) Bs TiUoU, Lee v. W%Uon, supra; Be DartnaU, Sawyer y« Goddard, 
supra, • 
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to do B0» he Is liable to the costa of proceedings to compel the 
information or accounts (a). He is also bound to allow a cestui que Dittiei of 
tmst lo inspect the trust accounts and all documents relating to the VrttStoes* 
trust (b), and ought to eiplain to the eestui qtie trust what his rights 
are(c). A trustee is, however, entitled to receive from the cestui 
que trust the costs of furnishing the information or accounts, and 
to require the cestwi que trust either to pay thosS’ costs in advance 
or guarantee their payment (cf); and indulgence is shown to a 
trustee from whom an account is demanded a^ter a long lapse of 
time (<?). 

The cestui que trust can always challenge the amount paid to or 
retained by a trustee out of the trust property in respect of costs, 
charges, and expenses incurred by himself (/), ' 

269. A trustee is not bound to tell a cestui que trust what information 
incumbrances the cestui que trust has himself created, or which of f* incum- 
the incumbrancers have given notice of their charges; nor is he 
bound in any other way to assist the cestui que trust in selling or 
mortgaging his beneficial interest (/;). A stranger who proposes to 
buy that interest or lend money on it has no greater right than the 
cestui que trust himself (h). If the tniHtee, as a matter of courtesy, 
answers the inquiry, he is not bound to have made previous inquiries 
of his co-trustees or of the solicitor to the trust, or to do anything 

(«.) Sprinqctt v. Dashwood (I860), 2 Griff. 521 ; Kemp v. Bum (1863), 4 
Gift. 348; ^efferys v. Marshall (1870), 23 L. T. 648. 

{h) Clarhe v. Ormonde {Earl) ( 1 82 1 ), Jac. 108 ; Qouyh v. Offley (1852), 5 De 
G. & Sm. 663 ; Bugden v. TyZc(?(1856), 21 Beav. 646; Simpson Y.Batlmrst, 

Shepherd v. Bathurst (1869), 5 Ch. App. 193, per Lord PIatherley, L.C., at 
p. 202 ; Be Cowin, Cowin v. Gravett (1886), 33 Ch. D. 179. But a cestui que 
trust cannot claim inspection of a case laid before counsel with a view to 
resisting his claim {Thomas v. Secretary of State for India in Council (1870), 

18 W. 6. 312). 

(c) Burrows v. Walls (1854), 5 De G. M. & G. 2)3, C. A., per Lord 
Cbanworth, L.C., at p. 263. An executor is not bound to inform a 
legatee of a legacy {Be Lewis, Lewis v. Lewis, [1904] 2 Ch. 666, C. A. ; 

Be Mackay, Ma,clcay v. Gould, [1906] 1 Ch. 25, 33). 

(d) Be Bosworth, Martin v. Lamb (1889), 58 L* J. (on.) 432, per Keke- 
wiGH, J., at p. 433. A legatee under a will has a right to have a satis- 
factory explanation of the state of the testator’s assets and an inspection of 
the accounts, but he has no right to require a copy of the accounts at the 
expense of the estate {Ottley v. Gilby (1846), 8 Beav. 602, per Lord Lang- , , 

DALE, M.R., at p. 604). 

(c) Banks v. Cartwright, [1867] W. N. 27 ; Payne v. Evens (1874), L. R. 

18 Eq. 356, 363. 

(/) Be Fish, Bennett v. Bewnett, [1893] 2 Ch. 413, C. A., per Bowen, L.J., 
at pp. 423, 424, per Kay, L.J., at pp. 425, 426, 

{(f) Lowv. Bouverie, [1891] 3 Ch. 82, 99, 100, C. A. ; Wa/rdY. Buncombe, 

[1893] A. C. 369, per Lord MACNAGiiXEN^at pp. 393, 394; and see title 
(hiosES IN Action, Vol. IV., pp. 385, 386. It is no pf^rt of the duty of a 
trustee to assist his cesiuis que tmet in selling or mortgaging their beneficial 
interests or in squandering or anticipating their fortune {Low v. Bouverie, 

9n(/pra). 

{h) Low V. Bouverie, supra, at pp. 99, 100. There is no trust or other • 
ration between a trustee and a stranger about to deal with 4 eestwi que 
trust; and although the stranger, in making inquiries, may he regarded as 
authorised by the cestui que trust to make them, this does not give him a 
right to information which the eestui que trust himself is not entitled to 
demand («btd.). * 
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sbct.i, more than answer honestly to the best of his actnalj^nowledge and 
Duties of belief (i) ; and if he does this, he exposes himself to no lability, 
Trustees, unless he binds himself by a warranty, or so expresses himseH as to 
be estopped from afterwards denying the truth of what he said, or 
unless in some other way he undertakes a greater responsibility (k). 

Enforcement 270. If a tru||t6e wilfully refuses to do an act which it is his duty 
of duty. to do in his position of trustee, he will be compelled by a court of 
equity to do it(Q, and maybe ordered to pay the costs of any legal 
proceedings rendered necessary by his refusal (in). 

Sub-Seot. 2 . — Conversion of Trust Property. 

Duty to con- t 271. It is the duty of a trustee to sell and convert the trust 
yert. ^ property (1) where the instrument creating the trust directs that it 
shall be sold and converted (n) ; (2) where the property consists of 
hazardous or unauthorised investments (o) ; and (3) where the pro- 
perty cannot be held to the advantage of beneficiaries for life and in 


(i) Low V. Bouverie, [18911 3 Ch 82, per Lindley, L.J., at p. 100. 

(A;) Burrowes v. Loch (1805), 10 Vca. 470 ; Derry v. Peeh (1889), 14 App. 
Cas. 337 ; Low v. Bouverie, suprat at p. 100. A trustee who has signed a 
memorandum to the effect that he has not received notice of any prior 
charge on the trust property after having in fact received such a notice, 
which he has forgotten, is not liable under the memorandum to mort- 
gagees of the trust property who induced liim to sign it uudcr the impression 
that his solicitors had approved of it, whereas they were aware that this 
was not the case (Porter v. Moore, [1904] 2 Ch. 367). 

(l) MiUington ( Viscount) v. Mulgrave (Earl) ( 1818), 3 Madd. 491 ; Ouchter- 
lonyv. Lynedoch (Lord) (1830), 7 Bli. (N. s.) 448, 11. L. ; Mortimer v. Watts 
(1852), 1 4 Beav. 61 C ; JRe Burrage, Burningham v. Burrage (1890), 62 L. T. 752, 
ver CiiiTTT, J., at p. 753. But if, under the terms of the trust, the trustee 
lias a discretion as to the time or manner of doing the act, the court does not 
interfere with the exercise of tliat discretion (Tempest v. Camoys (Lord) 
(1882), 21 Ch. 1). 571, C. A. ; Be Burrage, Burningham v. Burrage, supra). 

(m) Jones v. Lewis (1786), 1 Cox, Eq. Cas. 199 ; Southwell v. Martin 
(1869), 21 L. T. 135 ; Be Chapman, Freeman v. Parker (1895), 72 L. T. 60, 
C. A. ,* and see pp. 193, 194, post 

(n) Be Atkins, Newmem v. Sinclair (1899), 81 L. T. 421. Where this is 
the case, the trustee must sell or convert the })roperty within a leason- 
ahlo period (Bate v. Hooper (1855), 5 De G. M. & G. 338, C. A. ; Hugltes 
V. Kmpson (1850), 22 Beav. 181 ; Grayhum v. Clarkson (1868), 3 Ch. 
App. 005), even though the exact time is left in liis discretion (ScuL 
thorpe V. Tipper (1871), L. R. 13 Eq. 232 ; Be Atkins, Newman v. Sinm 

^ clair, supra). The period is ordinarily twelve months (Bate v. Hooper, 
supra ; Grayhum v. Clarkson, supra) ; but he may be bound to realise 
the property sooner or bo justified in prolonging the period (Buxton v. 
Buxton (1835), 1 My. & Cr. 80 j Paddon v. Bichardson (1855), 7 De G. M. 
& G. 563, C. A.) ; and a trust to sell a business with all convenient speed 
wdlh power to postpone sale has been held to authorise the postponement 
of the sale for two years (Be^mith, Arnold v. Smith, [1896] 1 Ch. 171). 
A power to postpone sale and conversion authorises the carrying on of 
a business for a reasonablo^ period (Be Chancellor, Chancellor v. Brown 
(1884), 26 Ch, D. 42, C. A.). As to conversion and reconversion of 
property generally, see pp, 31, 32, 51, 52, ante; title Equity, Vol. XIII:, 
* pp. ]04e^s«g. 

(o) Hughes V. Empson, suprSkt Grayhum v. Clarkson, supra; 8cuU 
ihoiye r. Twper, supra; Marsden v. Kent (1877), 5 Ch. D. 698, C. A. ; 
Gainsborough (Earl) v. Watcombe Terra Cotta Clay Co., Ltd., Dunning r* 

{Earl] (1886), « I,. J. (ch.) 99J. 996, 997. 
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remwodfir, whcipBr by reason of its being of a wasting nature (jp) or h 

of its being in reversion and not yielding a present income (q), unless 
the insdument ereating the trust e^^pressly or implication requires 
or authorises abstention from sale and conversion (r). 

272. If the instrument ereating the trust expressly gives to the niMaetioii » 
trustee a discretion as to conversion or non*cocyersion of the ** 
property, he may exercise it by refraining from conversion in spite 

of one cestui qm trust being thereby benefited at the expense of 
another (s). With such an exercise of the discretion a court of 
equity does not interfere (t). 

, Sub-Sect. 3. — Inve^ment of Trust Fufida. 

273. Unless a trustee is expressly otherwise authorised# or ^Duty to 

required under the terms of his trust, he must duly and promptly * 

invest all capital trust money coming to his hands (u)t and all 
income which cannot be immediately applied for the purposes of 

the trust (a) ; and he is liable for any loss which may result from 
its being improperly invested (/;) or being left uninvested for an 

(jj) Howe V. Dartmouth (Earl), Howe v. Aylesbury (Countess) (1802), 

7 Ves. 137; Pickering v. Pickering (1839)» 4 My. & (3r. 289; Benn v. 

Dixon (1840), 10 Sim. 636; Hinves v. Hinves (1844), 3 Hare. 600: 

Tickner v. Old (1874), L. R. 18 Eq. 422; PorUr v. Baddelty (Wl), & 

Ch. D. 542; and see p. 31, ante. 

(q) Howe v. Dartmouth (Earl), Howe v. Aylesbury (Countess), swpra, 

Lord Eldon, L.C., at p. 148. Where a reversionary interest is not smd. 
the tenant for life is entitled to income on the footing of the conversion 
having taken place (Wilkinson v, Duncan (1857), 23 Beav. 469 ; Wright v. 
LambeH(lSn), 6 Ch, D. 649; Be Ohest&rjieWs (Earl) Trusts (1883), 24 
Ch. B, 643 ; and see pp, 30 et sea., ante). 

(r) Howe v. Dartmouth (Earl), Howe v. Aylesbury (Oouniess)^ suvra; 

Alcock V. Sloper (1833), 2 My. & K. 699 ; MilU v. Mills (1836), 7 Sim. 

601 ; Pickering v. Pickering, supra, per Lord Gotten AM, L.C., at pp. 298 
et eeq. ; Morgan v. Morgan (1861), 14 Beav. 72; Thornton v. BUis (1852), 

16 Beav. 193 ; Macdonald v Irvine (1878), 8 Ch, D. 101, C. A., per Jambs, 

L.J., at p. 124. Abstention from conversion is required where the pro> 
perty in its actual state is specifically settled inArust (Collins v. Ootlins 
(1833), 2 My. & K. 703; Daniel v. Wa/nen (1843), 2 Y. & C. Ch. Cas. 

290 ; Hinves v. Hinves, supra), or Bpecifi.c directions are given aa to the 
incoipe of it (Ooodenough v. Tremamondo (1840), 2 Beav. 512 ; Cafe v. Beni 
(1845), 6 Hare, 24, 33 et seq, ; Neville v. Forteacue (1848). 16 Sim. 333 ; 

VnoheU V. Boberis (1863), 32 Beav. 140; Be Chancellor, Chancellor v. Brown, 

(1884), 26 Ch. D. 42, C. A. ; Be Sherry, Sherry v. Sherry, [19131 2 Ch. 508). 

(b) Be SewelVs Estaie (1870), L. R. 11 Eq. 80 ; Miller v. Miller (1872h 
L. R. 13 Eq. 263 ; Thursby v. Thwrsby (1875), L. R 19 £q, 305 ; Gray v. 

Siggers (1880), 16 Ch. D. 74; Be Chancellor, Chancellor v. Brown, supra: 

Re Orowther, Midgl^ v. Orowther, [1896] 2 Ch. 66 ; Be PUeaim, BrandretH 
V. Coloin, [1896] 2 (m. 199 ; Be Schneider, Kirby v. Schneider (1906), 22 
T. L. R. 223; and see Be MarehaU, MarshaU v. Marshall, [1914] 1 Ch. 

192, C. A. 

(Q Qiabome v. Gisborne (1877), 2 App. Cas 300 ; Be Bwrrage, Burning^- 
hem V. Burrage (1890), 62 L. T. 752. 

(n) Cam V, 0am (1884), 51 L. T. 770. Six is the maximum 

p^fod for which it can reasonably be left uninveim [ibid,, ^per Eat, J.f 
atp. 771). 

{a) See title PERPETUiriES, VoL XXlI , pp. 373, 374. 

2 3 Atk. 440; Sdnoom v. Alien (17M), 

HJL. — 
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I. anreaBonable length of time (c), and for intefeat dn^H^ the peMod of 

^ of its being so left (3). The investment must be made' in tiie 

ei. the trustee (e), and, if there are several ^ustees^ in the natoS of all 
of them(/), except where, under the conditions of tho investmenti 
it can only be made in the name of one (//). 

Mode of 274. The mMe in which a trustee can invest trust mnneys Is 
investment, primarily limited by the iustmraent creating the trust, ^ulg^ 
any express directions contained in that instrument (A), and 
conditions thereby prescribed (t), he may invest the moneys in imy 
manner thereby authorised (A;), provided that in making the selection 
■ ' 

' (c) Franklin v. Frith (1792), 3 Bro. C. C. 433 ; Moyle v. Moyle (1831), 
2 Mss. & M. 710 ; Cann v. Cann (1884), 51 L. T. 770. 

(d) Stafford v. Fidtlon (1867), 23 Beav. 386 ; Be Jonen^ Jonee r. Searle 
(1883), 49 L. T. 91 ; Oilroy v. SUphm (1882), 30 W. R. 745. 

(e) IVehb v. Jonas (1888), 39 Oh. D, 660, per Kkkewich, J., at pp. 666, 
667 ; Field v. Field, [1894] 1 Oh. 426, per Kekewicii, ,1. at p. 429. 

(f) SwaU V. Swale (1856), 22 Beav. 684 ; Lewis v. Nobbs (1878), 8 Oh. D. 
691, per Hall, V.-C., at p. 594. 

(g) GonsUirdine v, Consterdine (1862), 31 Beav, 330, 334. 

(h) Beauclerk v. Ashhumham (1845), 8 Beav. 322; Cadogan v. Essex 
{Earl) (1864). 2 Drew. 227.^ 

(i) A common condition is the consent of one or more of the eestuis me 
trust, which may, genertilly speaking, be given eitlier before or after the 
investment (Stevens v. Eobertson (1868), 37 L. J. (CH.) 499, 602; but see 
Bateman v. Davis { 1818), 3 Madd. 08). Where a cestui que trust improperly 
withholds his consent, the eourl dispenses with it (Costello v. O'Borke 
(1809), 3 L R. Eq. 172, 184). 

(k) Be Whiteley, WhiteJey v. Learoyd (1886), 33 Ch. D. 347, C. A.; per 
Lopes, L.J., at p. 368 ; S. C., on appe J. sub nom. Learoyd v. 

(1887), 12 App. Cas. 72L per Lord Watson, at p. 733. The insiTumont 
may authorise an invostmeut in foreign (Government bonds passing by 
delivery (LmoaU v. Orinsiead (1872), 21 W. R. 156). A direction to 
iuvesf in foreign Government securities authorises an investment in the 
securities of a subordinate (Government, such as that of one of the United 
States of America (Cadeit v. Earle (1877), 5 Ch. D, 710) ; but a power to 
invest in the stocks or securities of a British colony or dependency does 
not authorise an investment in the stocks of a j^vince of the Dominion 
of Canada (Re Maryon^WiUon^s Estate, [1912J 1 Ch. 66, C. A.). A direction 
to hold existing Government securities includes Government bonds paasii^ 
by delivery (Amould v. Grinstead (1872), 21 W. R. 156). A power to 
leave the fund with a particular firm at interest does not authorise 
its being so left after a ^ange in the personnel of the firm (Cummins v. 
Cummins (1846), 3 Jo. & Lat. 64 ; Re Tucker, Tucker v. Tucker, FI 894] 
1 ClL 724; Smith ^.Fairkk, (1901 J A. C. 282; and see Re 3loms6n, 
S!Wi|s^ V. Mdrrisou, [1901] I Ch. 701). An authority to retain iharos 
in a pifrtioular compi^y as pari; of the trust fund does not warrant the 
acqda^ticp of addition^ riiares in the company (Re Pugh, Banting v. Pugh, 
{18871 N. 143), or the apeeptanoe of new shares if the coinpatay is 
rteonsts^oM Mor U^ Badbnill v. Morris (1886), 62 L. T, 402 ; Be 
Anson^u Smemni, Im Idee (Earl) v. Amon, [1907 2 Ch. 424; but see 
Be Smith, v. Xeiess, ri9p2] 2 Ch. 667). If bonus shares are allotfi^ 
trusteed In respect dinis noldiug, be must at pnee sell them (Be Pi^h 
V. supra). In powers of investment “ h pubBe comnahj?*'' 
^Ipifuaes any iiM^ under the Oompani^ (Cons>>iidatlDn) 

(a 7, e, Acts which it replaces (Be 

mmy. Sharp (ism 286, C. A. ; but see Bg CasMM, 

Ifimofm T. Oarier, [ISOS] X XSbu 352), and ‘*aaompany;tnccT|M>ri^ 
by incltiiim any dmpmy incorporated by imauter^ jj^ahl^ 

under tVe authority of a f^ral Act of FarBaifient (files 't/ 
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be uses |u;uper.b.re and oaution. and avoids investmente wbioh 
attended with baaard (i). 

The metroment may antborise investment on peratmal 
security (aVhieluding the seourity of the personal undertaking 6f 
an individual, as well as the seourity of personal property (h). A 
loan of trust money on personal security, however^ must be made 
in good faith and in the interests of the ceituis que trust and not 
merely of the borrower (c), and cannot be made unless expressly 
authorised (d). i 

276. The language of the instrument of trust is strictly con- 
strued ; and under a direction to trustees to invest the trust fund, 
or place out the trust fund at interest or on security, at thei^ 
discretion, they can only invest on proper securities (e). 

Unless a trustee is expressly forbidden to do so by the instru- 
ment, if any, creating the trust (/), or unless such investment 


[1891] 1 Oh. 501, C. A ) ; but “ a company created by statute means a 
company expressly incorporated by a special Act of Parliament (Be Smith, 
Bavideon v. Mviil , f 18961 2 Ch. 690). .\ limited oorupanv registered and 
having it» head office in tne United Kingdom, where it^ board of directors 
meets to manage and control itn affairs company in the United 

Kingdom ” although the property ot the company is situated abroad and 
its operations are carried on abroad (Be Hilton, Oibbes v. U ale- Hinton, 
[1909] 2 Ch. 648, per Neville. J., at p. 651), A power to invest in the 
preference stock of certain companies does not authorise an investment iu 
their fully-paid preference shares (Be Willie, Spencer v, Willis, [1911 JU 
Oh. 668). *^A municipal corporation*' does not include incorporated 
harbour trustees (RuUon v. Annan, [1898] A. C. 289 ; see Wood v. Middkton 
(1896), 79 L. T. 156). As to the meaning of public stocks of the Bank 
of England,’* .^ee Be HiH, FitUe v. Hill fl9]4] W. N. 132. 

(Z) Sa Whiteley, WhUeley v. Learoyd (1886), 3 (3i I). 347, 368, C. A. ; 
S.C., affirmed, hub nom. Learoyd v. Whiteley (1887), 12 App. Cas. 727, 733 ; 
and see p, 137, 

(a) Be Laing^s Settlement, Laing v. BadoUffe, [1899] 1 Ch. 693. The 
trustee may lend the trust money to the beneffdlai/ tor life if there is a 
reasonable prospect of repayment by him {/bid. , but sec note (p). p. 121, 
ante). Where under a marriage settlement trustees are empowered with 
the consent of the wife to lend the trust money to the husband, it has 
been held that her consent cannot be given retrospectively (Bateman v. 
Davit (1818), 3 Madd. 98), and that her oonseqt is necessary to every loan 
made to him from time to time and cannot be given prospectively, bnt 
tSiat, unless the terms of her consent only authorise a loan for a limited 
time, the money may remain On loim to him indeffnitely (ChUi v. OMtd 
(1865), 20 Beav. 60). 

ib) Forbes V. Boss (1788), 2 Bro. C. C. 430 • Pickards . Ander$on (1872), 
L. B. 13 Eq. 608. 

(c) Langston v. OlUvant (1807), Coop, G. 33. 

id) Byder r. Biekerton (1743;, 3 Swan. 80, note (a) ; BoUnes v. Brim 
(1788), 2 Cox, Eq. Cas. 1 ; Poeoek v. BeddinaUm (1801), 6 Ves. 794. 799; 
Walker v. Symonds (1818). 3 Swan. 1, 63 ; MiUs'v. Osboime (1834), 7 Sim. 
30; miee T. Qny (1849), 1 Mae. A 0. 422,^431, C. A. 

(e) Biehmson v. Player (t837), Coop. Pr. Cas. 178, 1?9, 180 ; Bdfris v. 
Btmie (No. 1) (1861), 29 Beav. 107; BeHullv. Abrakom (1873), t. B. 17 
En: 24. per Jkssxl. M.E., at p. 27 ; Murphy v. Bo^ QS92). 29 L. B. Ir 
333^ C. A. . Be Brown, Brown v. Brown (I8S5), 29l^. JD. 889^9^1), Bnt 
e power jbo employ the trust at discretion" 1^ a wmr ipek^ 

V. Pigysf, supra ; and see Jfo Hatgr^bmr Miek 


(1888J, nOOIJ 2Ch. 647, n.). 

(n TOtStfee Act, 1893 (66 & 67 c. 53), s. 1^ ; Ovey V. 
2 Cb 624; and see '3s [1991 
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is manifestly improper or imprudent (^), he may invest trust funds 
in bis hands, whether at the time in a state of investment or not, 
in certain stocks, funds and securities authorised by statute^ notwith- 
standing that they are not authorised by the instruiftent creating 
the trust (h\ 


Re Maire, Maire v. De la Batui (1905), 49 Sol. Jo. 383 ; Re Burhe, Bwke 
V. Burke, [1908] 2 Cb. 248 ; Be Hill FeUee v. HiU, [1914] W. N. 132. 
iff) See note (1), p. 131, mte, p. 137, poet, 

(h) Trustee Act, 1893 (66 & 67 Viot. c. 63), ss. 1,4; Colonial Stock Act, 
1900 (63 & 64 Viet. o. 62), s. 2 ; Metropolis Water Act, 1902 (2 Edw. 7, 
0. 41), B. 17 (4). These enactments apply to funds held by a corporation 
in trust for a charity {Be Mmohester Royal Infirmary, ManchesUr Royal 
Infirmary v. A.-Q, (1889), 43 Ch. D. 420), but not to the trust funds of a 
building society (Re National Permanent Mutual Benefit BuUdina Society 
(1889), 43 Ch, D. 431) ; as to capital moneys arising under the Settled Limd 
Act, 1882 (45 dc 46 Viot. c. 38), and amending Acts, see Re MeukeneWe 
Trusts { ISS 3 ), 23 Ch. D. 760; title Settlemknts, Vol. XXV., p. 646. The 
following are the investments of trust funds authorised by the Trustee 
Act, 1893 (66 k 67 Viot. c. 63), s. 1, subject to the conditions mentioned 
below: — (i.) (1) Parliamentary stocks, public funds and Government 
securities of the United Kingdom ; (2) real and heritable securities in 
Great Britain and Ireland : (3) stock of the Banks of England and 
Ireland ; (4) India ^ and 3 per cent, stock and any other capital Bto<^ 
from time to time issued by the Secretary of State in Council of India 
nudor the authority of Act of Parliament and charged on the revenues 
of fiidia ; (6) securities the interest of which is for the time being 
parautecd by Parliament; (6) Consolidated Stock created by the 
Metropolitan Board of Works or by the London County Council and 
debenture stock created by the receiver for the Metropolitan Police 
District ; (7) debenture or rcntcharge or guaranteed or preference stock 
of any railway company in Great Britain or Ireland incorporated by 
special Act of Parliament and having during each of the years past before 
tne date of the iiivestmoui paid a dividend of not less than 3 per cent, per 
annum on its ordinary stock ; (8) stock of any railway or canal company 
in Grout Britain or Ireland whose undertaking is leased in perpetuity or 
for not Jess than 200 years at a fixed rental to any such railway company 
as is mentioned under item (7) either alone or iointly with any other 
railway company ; (0) debenture stock of any railway company in India 
till) interest on whioh is paid or guaranteed by the Secretary of State in 
Council of India; (10), ’’ annuities of the Eastern Bengal, the East 

Indian, and the Scinde, Pun jaub and Delhi Bailways, and any Like annuities 
which may be from lime to time created on the purchase of any other 
railway by the Secretary of State in Council of India and charged on 
the revenues of India, and which may be authorised bv Act of Parliament 
to be accepted by trustees in lieu of any stock held by them in the 
purchased railway (see Re Mamcl, Rhodes v. i7e»A;in(1881J, 46 L.T. 741); 
and also deferred annuities comprised in the register of holders of annuity 
Class D, and annuities comprised in the register of annuitants Class C of 
(^e EM Indian BaBway Company ; (1 1) stock of any railway oompany in 
Ipdia upon whioh a fixed or minimum dividend in sterling i; paid or 
guaranteed by the Sooretary of State in Council of India or upon the capital 
of whibh the interest w ao guaranteed (see ibid,)i (12) debenture and 
guaxauteed and preference slbek of any companv in Great Britain or 
Ireland estabSahed for the iupplj of water for pront and ineorporated by 
pebial Act of Parliament Of by Eoyal Charter, and having during each of 
I ten yeafs last past before date of investment paid a dividend of 
^ IM thaijt por cent da fin ordinary stock ; (13) nominal or inscribed 
V timo to ttoaotethe corporation of a municipal borough 

0Vi&3l0Oord&i^ to the retuM'^ the last census prior to the dm of invest* 
iu^t,^^ognlatmii exceeding ^090 (see Re DruWp JDruiU v. Daklar, [19 


— — ^ .. A.), or by e couhty eouncil, under theautbority of an Aot of 
Pirliainent or pto^onal order ; (14) nominal or msecibed stock iasaed 


Pabt in.-— A i»mi»i3tbatiok Of Trusts. 1M 

277 . Investments in or upon the eecnrity of mortgage debentures ^ 
duty^ issued under and in accordanoe with the provisions of the Usttesef 
Mortgage Debenture Act, 1865 (i), may be made by a trustee who has ftaities. 
a general pdwer to invest in or upon the security of shares, stock, 
mortgages, bonds or debentures of companies incorporated by or 

acting under the authority of an Act of Parliament (k), debentip^a 

278 . Unless expressly otherwise authorised by the instrument Inveitment 
creating the trust or by statute, a trustee who has power to invest aort^ge. 
in real securities (Z) can only invest on a legal fiifst mortgage (m) of 
freehold or copyhold property, but not on a mortgage of property of 

from time to time by oommissionerg incorporated by Act of Parliament for 
the purpose of supplying water aud having a compulsory power of lading 
rates over an area having, according to the returns of the last census prior 
to the date of investment, a population exceeding 50,000 (see U<t DruUtf 
Dniitl V. Dehler, [1903] 1 Ch. 446, C. A ). provided that during each of the 
ten years last past before the date of investment the rates levied by such 
commissioners have not exceeded 80 per cent, of the amount authorised 
by law to be levied; (15) stocks, funds and securities for the time being 
authorised for the investment of cash under the control of the High Court 
(see R. S. C., Ord. 22, r. 17 ; Yearly Privctii^e of the !:^\iprome Court, 19H, 

р. 319). (ii.) Colonial stock registered in the United Kingdom in accordance 
with the provisions of the Colonial Stock Acts, 1877 (40 & 41 Viet. 

с. 59) ana 1892 (55 5c 56 Viet. o. 35), as amended by the Colonial 
Stock Act, 1900 (03 & 64 Viet. c. 62), and with respect to which there 
have been observed such conditions, if any, as the Treasury may by 
order noticed in the London Gazette prescribe (Colonial Stock Act, 1900 
(63 & 64 Viet. c. 62), s. 2). The Treasury Ueops a list of colonial stocks in 
respect of which the above-mentioned provisions are for the time being 
complied with, and publishes the list in the London aud Edinburgh OozeUee 
and in such other manner as may give the public full information on the 
subject {ibid.), (iii.) Water stock issued by the Metropolitan Water 
Board (Metropolis Water Act, 1902 (2 £dw. 7 c. 41), 8. 17 (4) ), A trustee 
may from time to time vary any of these investments (Trustee Act, 1893 
(56 5c 57 Viet. c. 53) s. 1). He may invest in them notwithstanding that 
they are redeemable and that the prioe exceedg the redemption value 
(ibid., 8 . 2 (1) ), and may retain them until redemp ion (ibid., s. 2 (3) ) ; 
except that he may not under his statutory power of investment puroJiase 
at a price exceeding its redemption value any stock mentioned or referred 
to under items (7). (9), (11), (12), (13) of clause (1.), supra, which is liable 
to be redeemed within fifteen years of the date of purchase at pax or at 
Bome other fixed rate, or purchase any such stock as is mentioned or 
referred to under those items which is liable to be redeemed at par or at 
Bom ; other fixed rate at a prioe exceeding 15 per cent, above par or such 
other fixed rate (ibid., s. 2 (2) ). 

(i) 28 5c 29 Viet. c. 78. 

(k) Trustee Act, 1893 (66 5c 67 Viet. c. 63), s. 6 (6). 

(Z) As to mortgages to trustees geimrally, see note (k), (i.), item (2), 
p. 132, ante : title Mortgage, Vol. XXL, pp. 107 et seq., 268, 278. As to 
keeping notice of the trust off the title, see ibid., pp. 178, 174. 

(w) Norris v. Wright (1861), 14 Bea^ 291, per Bomillt, M.R., at 
p. 308 ; Drosier v. Brereton (1861), 15 Beav. 221, 226; Lockhart v. MeW/y 
(1867), I De G. & J. 464, 476, C. A.; Swa^eU v. AsZwi,[1876] W. N, 255, 

256 ; kheffvdd and South Yorkshire Permanent Building Society v. Aidewoo^ 

(1889), 44 Ch. D. 412, per Stirlikg, J., at p. 459. Thodietum o/ W biOHT, J., 
in WaeU v. Campain (1893), 9 T. L. R. 254, that, notwithstimding these 
authorities, there is no fixed rule that a trustee must neysf invest on a 
second mortgage, ^pears open to ooestion | eee OUmim v. Broms, 

[1902] 1 Ch. 785, d A., per Boxnn, at p, SOO. As M retaining a 
second mortgage which is part of ^e original trust proporty^eee Bobinson 
V. Bebineon (1851), T Dc G. M. 9, 247, C. A.^ per Kkioht Bbuos, h,3.. 
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a 9 peeulative or inBeottre da8eri|)tioa(f») or of a wastittg e]ia 7 act 6 r(o). 
By statute (a) he tnajr, unless expressly forbidden by the mstrument 
creating the trusty invest (1) on in(n*t|^6 of proj^riy held for an 
unexpired term of not less thm two hundred years and not subjeot 
tu a reservation of rent greater than Is. a year, or to aay right 
of redemption, or to any condition for re-entry, except for non- 
payment of rent (5); and (2) on any charge made under the Improve- 
ment of Land Act, 18()4 (c), or on mortgage of any such charge (d). 

A trustee investing on mortgage must reasonably satisfy himself 
that the mortgagor can give a good title to the property (e). He 
is not, however, chargeable with breach of trust only upon the 
ground that he has accepted a shorter title than that to which a 
{purchaser is in the absence of a special contract entitled to 
require (/), if the title accepted is such as a person acting with 
prudence and caution would have accepted (q). Similarly, where 
he properly lends money on the security of leasehold property, he 
is not chargeable with breach of trust only upon the ground that 
in making the loan he dispensed either wholly or partly with tlie 
production or investigation of the lessor’s title [h), 

A trustee investing on a real security must not join in a 
contributory mortgage (t) and must not arrange with the mortgagor 
for the continuance of the loan for a term of years (j). The loan 
should be made under the advice of a surveyor or valuer whom the 
trustee reasonably believed to be an able, practical surveyor or 
Valuer, and who was instructed and employed, independently of the 
owner of the property, to report as to its value and propriety as a 


at p. 252. A sub-mortgage is a pomiisHible inyestment {SmethurH y. 
Haatinas (1885), aO Cb. D. 490). 

(n) Wyatt v. Sharratt (1840), 3 Beay. 498; Koyda v. Eoyda (1851), 14 
Beav. 54; Badge v. Oummow (1872), 7 Cb. App. 710; ifmelhufat v. 
Haatvnga, supra , Learoyd v. Whiteley (1887), 12 App. Oas. 727 ; Jones ▼. 
JuUan (18w), 25 L. R, Ir. 46; Be Walker^ Walker v. Walker (1890), 62 
Tj. T. 449, 452 ; Be Turner, Barker v. Ivimey, [1897] 1 Cb. 536. As to 
whether a trustee authorised to lend on leasehold property may lend on 
leasehold cottage property let on weekly tenancies, see Be Solomon, Nure 
V. Jlfwr, [1912] 1 Ch. 261, compromis<‘d. [4913] 1 Ch. 200, C. A. 

(o) Soyd^s Settled Rotates (1880), 14 Ch. D. 626 ; Leigh v. JDet^]U1886). 
36 W. R. 121 ; Learoyd y. WhiteUy, supra ; Be Turner, Barker v. Ivimey, 
supra. In the absence of express authority a trustee has no power to 
invest on a mortgage of leaseholds (Re ChenneU, Jones y. ChenneU (1873), 
8 Ch. D. 492, 508, 509, C. A.). 

(a) Trustee Act. 1893 (66 5s 57 Viet. c. 53), s. 5 (1). 

(5) Jke ChenneU, Janes v. ChenneU, supra, per JxssxL, M.R., at 
p. 507. 

(c) 27 & 28 Viet. c. 1^4; see title Land iMPROVXicnKT, Vol. ZVIII., 
pp 276 etseq. a 

^ \d) Trustee Act, 1893 (56 & 57 Viot. o. 53), e. 5 (1). 

' (e) Vufittlrv. Faring (lS82b 5 L Ch. R. 331,p^ BLACKuuBHS,li.C.,at 

ift See title Saub of Law# Voh XXV., p. 342. ^ 

¥ Thistee 1893^56 & 57 Viet. o. 63), e. 8 (3), (4). 

Ch. D. 600 { Si JfitMmskanfi SeUmmA, 
CUm-ihnenfoiMiy (1890). 41 !£ V. 89^ C. A. ; i9tol;e» r. ProMt, [1898] 
l0hllAM3.2S«; S«i>Aw,lM#iT.fiM9w«!.ri909jl<%.398,S41,8M. 

ffi wimv (isos). u bmt. sto. ^ « 
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iatigt investment ; -and the loan ehcmld not etoeed two^thirdi of ^ 
vake of the property as atated in snob report (k). ^ 

Trustees must not lend trust money to (me ^ their number on 

mortga^(iy 

If the mortgaged land becomes bv foreoloaure or otherwise 
discharged from the equity of redemption, idle trustee holds it cm 
trust for sale (m). 

278« A power to a trustee to invest in the^ purchase of land iDvettinsiit in 
does not authorise him to invest in the purchase of an equity of purobwe of 
redemption (w), even though he is the authorised holder of a second * 
mortgage on the property (o). 

Tn exercising his power he must ascertain to the best of bis ability 

ft 

(I*) Trustee Act, 1893 (36 ds 67 Viot. c. 63), s. 8 (1), (4); Shaw v. Oatesp 
[1909) 1 Ch. 389. A trustee lending money on the security of property on 
which he can lawfully lend is not chargeable with breach of trust by reason 
only of the proportion borne by the amount of loan to the value of the 
property at the time when the loan was made, if it appears that the loan 
does not exceed two-thirds of the value of the property as stated in such a 
report as mentioned in the text, supra, and was made under the adviee of 
the surveyor or valuer expressed in the report (Trustee Act, 1893 (56 & 67 
Viot. c. 63), s. 8 (1), (4) : Re Walker Walker v. Walker (1890), 60 L. J. 

(CH.) 386 ; Re Somerset, Somerset v. VouUlt {Earl) (1898), 68 L. T. 613 ; 

Re Dive, Dive v. Roebuck. (1909) 1 Ch. 328). The surveyor’s fee for the 
report should not be dependent on the transaction being carried through 
[Salisbury (Marquis) v. Keymer (1909), 25 T. L. R. 278, per Warrinqtoh, 

J.). If the trustee neglects to obtain such a report, ho may be held liable 
for a deOciency in the socuiity if he trusted to the mortgagor’s valuer 
(IFariiM^ v. Waring (1862), 3 I. Ch. R. 331 ; Ingle v. Partridge (No. 2) 

(1865), 34 Bcav. 411 ; Fry v. Tapson (1684), 28 Ch. D. 268 ; Walcott v. 

Lyons (1886), 54 L. T. 78^), or if he did not empl^ and properly instruct 
a valuer and suivcyor of his own (IVorin^ v. Waring, supra: Fry v. 

Tapson, siwra ; Re Olive, Olive v. Westermcm (1886), 34 Ch. D. 70 j Re 
Somerset, Somerset v. Poulett (Earl), siwra ; Wa4te v. Parkinson (1901), 

85 L. T. 456 ; Shaw v. Cates, supra ; Re Solomon, Vote v. Meyer, [1912] 

I Ch. 261, compromised, [1913] 1 C^li. 200, C. A.)i or if he advanced 
more than one-half of the value in the case of house property (Stickn&y v. 

Sewell (1835), 1 My. & Cr. 8; StretUm v. AshmaU (1854), 8 Drew. 9; 

Fry V. Tapson, suvra, at p. 279 ; Smelhumt v. Hhsiings (1886), 30 Ch. D* 

490, per Bacon, V.-C., at p. 498 ; Re Olive, Olive v. Westerman, swpra; 

Be Salmon, Priest v. Vppleby (1889), 42 Ch, D. 361, 364 et seq„ 0. A.) ; 
or more than two -thirds in the case of other property (Stickney v. Sewell, 
supru’*, ; Be Godfrey, Godfrey v. Faulkner (1883), 23 Ch. D. 483 ; Re 
Medland, Eland v. Medland(im), 41 Oh. D. 476, C. A., par NORTH, J., 
at p. 481). As to the proper amount to advance in the case of trade pro- 
perty, see SireUon v. AsImaU, eupra; Budge v. Gummow (I872)» 7 Ch. 

App. 719 ; WaleoU v. Lyons, supra : Learoyd v. Wkiteley (1887), 12 App. 

Cas. 727 ; Palmer v. Emerson, [1911] 1 Ch. 758. 

(1) Stickney v. Sewell, supra, ait pp. 14, 16 ; Francis v, Francis (1864), 5 
De G. H. & G. 108, C. A. ; Fletcher t. Qreeiu(m4), 33 Beav. 420. 

(fa) Conveyancing Act, 1911 (1 6( 2 Geo. 6, c. 37), s. 0. He may 
postpone the sale; and the proceeds of sale and the income until seie 
are to be applied as the mortgage debt and the ^Inteiest therec^ would 
have been applicable (ibid. ). ; 

(ft) TTormoft v. Tforfaoft (1889)^ 43 Ch. D. to power to Invest 

in the poichase of land, see also titie SiTTLEiSRirTef ITol. %X^pp, pgi, 

658. As to a vendor’s lien for unpaid pufehese«Uioney» Dilbfi 

Vol. XIX., pp. 16t land pemhased is hcM^ tnistweale uplese 

the inalkmeiKt of trust otheisi^i|novidea:«<€ta^ Aet, IMl 

(I & 8 Geo. 6, c. 37). *6- 10. .it)- - . ^ 

(e) ITofUMNi v« WomaWt supr|. ^ 
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Sect. 1. the value of the property intended to be purchasedi and must not 
ItaUes of purchase it at an excessive price ( p). He must take care to get 
UrBstees. the legal estate and a good title with the property, and must not 
purchase under conditions which preclude him from doing Bo{q\ 
though he may , purchase without excluding the application of 
the Vendor and Purchaser Act, 1874 (r), s. 2 («). He can 
purchase freehold ground rents (t). He must not purchase property 
of such a nature as unduly to benefit or prejudice one beneficiary as 
compared with another (a), and must not purchase property on specu- 
lation without having money in hand to pay for it at the time (iv). 

Investment 280 . A trustee who has power to invest in the purchase of land 
on mortgage or On mortgage of land may invest in the purchase or on mortgage 
of kJdwibieS ^ charged with a rent under the powers of the Public Money 
to charge of Drainage Acts, 1846—1856 (a), or the Landed Property Improve- 
rent. nient (Ireland) Act, 1847 (h), or by an absolute order made under 

the Improvement of Land Act, 1864(c), unless the terms of the 
trust expressly provide that the land to be purchased or taken in 
mortgage shall not be subject to any such prior charge (d). 

Investment in 281 . A trustee who has power to invest in the mortgages or 
bonds of a railway or other company may invest in the debenture 
Btock.^ company ; and a trustee who has power to invest in the 

debentures or debenture stock of a railway or other company may 
invest in nominal debentures or nominal del)enture stock issued 
mider the Local Loans Act, 1875(c), unless in either case the con- 
trary is expressed in the instrument creating the trust {/). 

(p) Ingle v. Partridge (No. 2) (1865), 34 Peav. 411, p6r Romillt, M.R., 
at p. 412 ; Fry v. Tapson (1884), 28 Oh. D. 268. The trustee must not 
rely on a valuation by the vendor’s valuer {Ingle v. Partridge (No. 2), 
supra, at p. 412). 

{q) Eastern Counties Bail Go, v. Bawkes (1855), 5 H. L. Cas. 331, per 
Lord Campbell, at pp. 363, 364. But he is not chargeable with breach of 
trust only upon the CToiind that in effecting the purchase he has accepted a 
shoi'ter title than the title to which a purchaser is, in the absence of a 
special contract, entitled to require (as to which see title Sale of Land, 
Yol. XXV., p. 342), if the title accepted is such as a person acting with 
prudence ana caution would have accepted (Trustee Act, 1893 (56 & 67 
Viet. c. 63), s. 8 (3), (4) ). 

(r) 37 & 38 Viet, c. 78. 

(«) Trustee Act, 1893 (66 & 67 Viet. o. 63), s. 16. For the Vendor and 
Purchaser Act, 1874 (37 38 Viet. c. 78), s. 2, see title Sale of Land, 

Vol. XXV., pp. 337, 838, 343, 344. 422, 429, 434. 

(/) Be Peyton's Settlement Trust (1869), L. R. 7 Eq. 463. Trustees 
empowered to invest on freehold or leasehold ground rents may purchase 
such ground rents (Be Mordan, Legg v. Mordan, [1906] 1 Oh. 616, C. A.). 

(u) Buraes v. Lamb (1809), 16 Ves, 174, 178: and see p. 1S8, post. 

(w) EeemiasUcal Commissioners v. Pinney, [1900] 2 Ch. 736, C. A. 

(a) 9 k 10 Viet. c. lOl ; 11 Viet. c. 11 ; 11 & 12 Viet. o. 119 ; 

13 6e 14 Viot. c, 31 ; 19 A 20 Viet c. 9; see title Land Improvement, 
Vol. XVIIL, p. 303. 

(b) 10 & 11 Viot. c. 32. 

(e) 27 A 28 Viet. o. 1 14 ; see title Land Improvement, Vol. XVIIL, p. 296. 

M) Trustee A<^ 1893 (86 k 57 Viot o. 53), s. 6. 

JmM ^ 89 Viot 0. 88; «ee title Monet and Monet-Lbkding, 
tw. MEIm p* 82 . . , . ^ 

> (/) Trustee Act, 1893 (66 & « Viet c. 63), s. 6 (2), (3). The power of 
i mstee Is only thus enlarged wimit exiats under the instrument of trust 
independmtiy of the power (see note (ft), p. 132»o4fe) conferred by the 
iSe Tovhm t. AtmUoae. 119061 2 3991. 
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282. A trastee who has plower to in vest in the Becarities o| ths 

Isle of Man or in Becurities of the Government of a colony may, SfHHW 
unless the contrary is expressed in the instrument authorising the 
investment, 'invest in any securities created under the Isle of Man t — 

Loans Act, 1880 (a), by the Government of the Isle of Man (h). leoattlSH of 

283. A trustee may not apply for or hold a certificate to 
bearer issued under the authority of the India Stock Certificate beater. 

Act, 1863 (t), or the National Debt Act, 1870 (i;), or the Local 
Loans Act, 1875 (1), or the Colonial Stock Act, 1877 (m), unless he 

is authorised to do so by the terms of the trust (n). 

284. A trustee in investing upon an authorised investment must Connent and 
act subject to any consent required by the instrument creating the diwretion aa 
trust, and must exercise a discretion and not make an investtnent ^ 
which in the circumstances it would be imprudent to make((?). In 
making the investment he should take care that the income as well 

as the capital is properly secured ( p), 

285. A trustee may exercise his power of investment by retain- ReUiner of 
ing authorised investments which form part of the original trust 

fund, unless in the circumstances it is imprudent for him to do so (q), 

286. Where a particular investment was originally of a nature Retainer of 
authorised by the instrument of trust or by the general law, the investment 
mere fact that it has ceased to be so does not render it obligatory aSthoris^.^ 
on the trustee to cease to hold it, and he is not liable for breach of 

trust by reason only of his continuing to hold it (r). 

( 9 ) 43 & 44 Viet. c. 8. 

()0 Trustee Act. 1893 (66 & 57 Viet. c. 63), 8. 6 (4). 

(t) 26 & 27 Viet. c. 73. 

(k) 33 & 34 Viet. c. 71. 

(l) 38 & 39 Viet. c. 83; see title Monet and Money-Lending, 

Vol. XXI., p. 62, note (a), 

(m) 40 & 41 Viet, c. 69. 

(n) Trustee Act, 1893 (56 Se 57 Viet. c. 63), fl. 7 (1) ; Be Both, Oold- 
beracr v. Roth (1896), 74 L. T. 50. But the Bank of England or of Ireland 
and persons authorised to issue certificates to boater are under no obliga- 
tion to inquire whether a person applying for a certificate is or is not a 
trustee, and incur no liability in the event ^ of their granting any such 
certificate to a trustee ; nor is the certificate invalid if granted (Trustee Act, 

1893 (56 & 67 Viet. c. 63), s. 7 (2) ). 

(o) Be WhiteUy, Whiteley v. Learoyd (1886), 33 Ch. D. 347, C. A., 

Cotton, L. J., at p. 350 per Lopes, L.J., at p. 358 ; S. C., afilrmed eub nom, 

Learoyd v. Whiteley (1887), 12 App. Cas. 727, 732 et sea. ; Trustee Act, 

1893 (66 & 67 Viet. o. 63), s. 3 , Hutton v. Annan, [1898J A. C. 289 ; aud 
see note (i), p. 130, ante. A trustee must not invest on mortgage merely to 
accommodate the mortgagor, whether a beneficiary or not, wnere it is of no 
advantage to the trust estate (Whitney v. SmiUi (1869), 4 Ch. App. 613 
619 ; Be Walker, Walker v. Walker (1890)| 62 L. T. 449). As to whether 
in investing on mortgage a trustee can have regard to the solvency at the 
time of tlie mortgagor, see Be Somereet, Somerset V, Povlett (Earl), [1894] 
l^Ch. 231, 247, 248, C. A. 

(p) Be Somerset, Somerset v. Poulett (Earl), swpra^ per £ekbwxch« J., at 

P-247. , 

(tf) Ames V. Parkinson (1844), 7 Beav. 879; fiimnsint^vr. Bobinsois 
(1851), 1 De G. M. & G. 247, 262, 263, C. A. ; Be Ooehs v. 

Chmman, [1896] 2 Ch. 763, C. A. ; l^wsihome v. BewUy (1907), 24 T.L. &. 

61, C. A., also reported ri909] 1 Ch. 409, n., C. A. 

(r) Trastee Act, 1893, Amendment Act, 1894 (67 k 58 Viet. c. 10), a, 4 ; 
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Tscsts jjtD T»traxi!xs. 

987. A trnatee ia tha exercise, of his povor of iavestmept nuiy 
vaxy the investments from time to time («), and majr change’s first- 
(^ss secnrity into another authorised investment yielding a better 
yate of interest (t), A trastee may do this, even at some risk to the 
capital of the trust estate, in order to provide the parent, who ia the 
beneficiary for life, with a better income for the support and ednoa- 
tion of his children who are interested in remainder (a). Generally 
speaking, however, except so far as is expressly directed or auGio- 
rised by the instrument creating the trust, a trustee must not 
invest with a view to the benefit of one Iwneficiary at the expense of 
another (2)). 

Sect. 2. — Pouer» md DisfiHimu of Tnmfeet. 

Sub-Sfct. 1.— /n Urnerul 

288. A trustee may exercise all such lawful powers as are 
expressly reposed in him by the instrument creating the trust (c), 
and may use such discretion with respect to the time and manner 
and extent of exercising them as is permitted by the terms of 
that instrument (d). He must, however, exercise the powers 


Robinson v. Robinson (1851), 1 De G. M. & G. 247, C. A ; Ee Medland^ lEland 
V Medland (1889), 41 Ch. I), 476, C A.; Re Chapman, Cocks v. Chapman, 
[1896] 2 Ch 763, C. A. ; Re Smith, Smith v Lewis, [1902] 2 Ch. 667; «ee 
Ee Brookes, Brookes v Taylor, [1914] 1 Ch. 568. The court may, however, 
notwithstanding the opposition of the trustees, direct inquiries ag to 
wliethei investments should be coDtiiniod (Re D'Epirmx's Setlkment, 
IJ Epinoix V. Feites, [1914] 1 Ch 890). 

(g) Be Cooper*s Trusts, [1873] W. N. 87 ; Be Papers Contract, [1911] 
2 (^h. 442. Investments author sed by the Trustee Act, 1893 (66 & 67 
Viet. c. 63), 8 1 (see note (h), p. 132, ante), may be varied from time to 
time (ibid.). As to the law under the earlier statutes, see Re Warde (1861), 
2 John. A II. 191 ; Re Clergy Orphan Corporation (1874), L. R. 18 Eq. 280 ; 
Re Owthwaite, Owthwnite v Taylor, [18l»l] 3 Ch 494; Hume \ Lopes, 
[1892] A. 0. 112, i^ee also Re Tapp and London Dock Co.'s Contract, [1905] 
W. N. 86 ; and under the National Debt (Conversion) Act, 1888 (61 & 62 
Viet. 0 . 2) Re TucletVs Trusts (1888), 67 L. J. (CH.) 760. 

(t) Oockhum V. Peel (>861), 3 De G. F. & J. 170, C. A., per Turnek, L,J , 
at p. 174 ; Be Walker, Walker v. Walker (1890), 62 L. T. 449, per Keke- 
wicn, J., at pp. 461, 452, 

(o) Cookhum v. Peel, supra, at p. 174 ; Ee Ingram's Trust (1863), 11 
W. R. 980 ; Monkfiore v. (iuedalla, [1868] W N. 87. 

(6) Cotkhum V. Peel, supra, Waite v. LilUewood (1872), 41 D. J. (CH.) 
636 , and see pp. 123, 124, 136, ante. 

(r) Oostabadie v. Oostabadie (1847), 6 Hare, 410 ; Qlshome v. Oisbome 
(1877), 2 App. Cae. 300 ; AusUn v. Austin, Austin v. Boyce (\% 1 ^), 4 Ch. D. 
233 ; fedior v. Brooks (1878), 10 Gh. D. 273 : Ee Blake, Jones v. Blake 
(1885), 29 Ch. D. 913, C. A. ; Gainsborough (Earl) v. Waioomhe Terra Cotta 
Oky Co., Lid., Dunning V. Gaj^sborough (Earl) (1886), 64 L. J. (CK.) 091 ; 
•ee also titles SETTiJcmfiSTh, vol. XXV., pp, 682 et seg. ; Wills, pp. 698, 
817, 818. post; and, as to powers of maintenance, education and advance- 
ment of infants, see title liJTPaHTs and Children, Vol. XVIL, pp. 85 

I ^ ^ 

Hshorttf f ^ QisbomOt supra Tabor v. Brooks, supra ; Re Weaver 
R 616, 61^40* Al* Blake, Jones v. BlaJee, supra ; Re 
i Bufnia^m V. 62 ]L. T. 762 ; Re Atkins, Bewmm 

t. (18^)i 8l L. Where t^ere axe two separate dis- 

etetionttry trusts for the of the same beneficiary, each trost 

jp^uiiee A separate a}id independent exexei^e ot tbe disceration, and there 
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reasouftbly and in g^tod tuth and for tbA pnrjiioaea for which they 

were created (4 IW^ aHii 


289 . Sabject to any apeeial provisiona inr the inetemnent^^^t- 
ing' the tmt, a trustee may . do acts whioh are reasonable lead ^^1!!!?*^ 
proper tor realising the trust property </) or for protecting XwMei 
and may make payments which are necessary for the due exeon* inhwwt 
tion of the trust (fe), and would be sanctioned by a court of 
if its sanction were applied for(i). As a rule, however, in any case 
at donbt, the trustee ought to obtain this sanction before so 
acting (i). 


290* Where a power is discretionary and does not amount to an Diaoration sa 
actual trust or obligation (Z) the trustee will not be compelled to tooxerciaeoi 
exercise it (m), even though its non-exercise will benefit one <j£$tu1 
que trust at the expense of another (n). Where the exercise of the 
power is obligatory, but the time and manner of its exercise are 
discretionary, the trustee will not be interfered with as regards those 
particulars (o). 


is no right of contribution or ooinmou obligation between the two trusts 
{Smith V, Cock, [1911] A. C. 317, P. C.). A discretionary trust which may 
possibly last longer than the perpetuity period is void ; see title Pauru- 
TuiTiES, Vol. XXII., p. 319 ; Engli h v. Cliff (1914). Times, 17th June. 
As to the exercise of powers generally, see title Powers, Vol XXIII >, 
pp. 1 et seq. ; as to powers in the nature of trusts, see p. 17, mte : and 
title Powers, Vol. XjCIIL, jap. 69 et seq. 

(e) Ord V. Nod (1820), 6 Madd. 438, per Leach, M.R., at p. 440 ; Moh* 
nsux V. Fletcher, [1898] 1 Q. B* 648 ; Be Bchxeider, Kirby v. Schnei^ 
(1906), 22 T. L. E. 223 ; Smith v. Coehf supra. 

(0 Waldo V. Waldo (1836), 7 Sim. 261, 262 ; Ward v. Ward (1843), 
2 H. L. Cas. 777, 784, 786; and see np. 117, 118, awle. A trustee may, 
where an immediate realisation would nave caused serious loss to the trust 
estate, arrange f (payment of a debt due to it from one of the bene^iaries 
by instalments (W^aru v. Ward, supra). 

ig) Bright v. NoHh (1847). 2 Ph. 216 ; Stott v. Milne (1884). 26 Ch. D. 
710 ; and see pp. 117, 118, ante. A trustee may, at the cost of the trust 
estate, oppose a Bill in Parliament which would be prejudicial to it (BrigJU 
V. Nwth, supra). Where the person liable to pay the premiums in respect 
of a policy of assurance belonging to a trust was unable to pay them, it was 
held that the trustee might surrender the policy in exchange for a fully 
paid up policy of a less amount (Rs Steen's Trusts, Steen v. Peebles (18^), 
25 L. B. Ir. 544). As to an acknowledgment by a trustee or his agent 
of a debt due from the trust estate, see title Limitation of Aotioi^s, 
Vol. XIX., p. 93. 

(h) Forshaw v. Higginson (1867), 8 De G. M. & G. 827, C. A., per 
Turner, L.J., at p. 834. 

(t) Inwood V. Twyne (1762), 2 Eden, 148, per Lord Henley, L.C., at 
p. 163; Lee v. Brown (1798), 4 Ves. 362, per Arden, M.B., at p. 369; 
Seagram v. Knight (1867), 2 Ch. App. 628, pet Lord Chelmsi^obp, L.C., at 
p. 630. . * ^ 

(Jb) Forshaw v. Higginson, supra, at p. 854 ; ana see pp. 119, 121, ante, 
p. 182, post. 

(I) As to whJere this is the case, see p. 17, antSi 
•^(m) Camden {Marquis) v. Murray (1880). 16 Ch. D. 161 ; Teinpest v. 
Camoys {Lord) (1882), 21 Ch. jD. 671, C. A.; Be^Bhke, JoUeff t. Blake 
(1886), 29 Ch. D; 913, C. A. ; Be Opurtier, Coles v. C^uUer, (kinr^er r, Coh$ 
(l886), 34Ch.D. 136,C. A. - jKv 

(n) Be CdurHer, Coles v. Gomtier, CowrUer v. Hides, Tftdsi t. 

OZoppariem, [1908] A. G. 342. 

( 0 ) See p. 188, onle. 
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BiOT« 1 SuB-SwT. 2.--PaiiictUar Powers, 

receipt in writing of a trustee for money, securitiee ot 
cSn^teeB personal property or effects, payable, transferable, or dellyer- 
— ’ able to him under a trust or power, exonerates the person paying, 

Power to ^re transferring, or delivering the same from seeing to the application 
receipto, being answerable for any loss or misapplication thereof ( p). 

Power to 292. If and so far as a contrary intention is not expressed in the 

instrument creating the trust, and subject to the terms of that 
® instrument, two or more trustees acting together, or a sole acting 

trustee, where by the instrument, if any, creating the trust a sole 
trustee is authorised to execute the trusts and powers thereof, may, 
if and as he or they may think fit, accept any composition or any 
security, real or personal, for any debt or for any property, real or 
personal, claimed, and may allow any time for payment of any debt, 
and may compromise, compound, abandon, submit to arbitration, or 
otherwise settle any debt, account, claim or thing whatever relating 
to the trust ; and, for any of those purposes, may enter into, give, 
execute, and do such agreements, instruments of composition or 
arrangement, releases and other things as may seem expedient, 
without being responsible for any loss occasioned by any act or 
thing so done by them or him in good faith (q). 

Adoption of 293. As regards the powers given by the Conveyancing and Law 
ancinrand* Property Act, 1881 (r), and the covenants, provisions, stipulations 
Law of and words which under that Act are deemed to be included or 
Property Act, implied in any instrument, or are by the Act made applicable to any 
• contract for sale or other transaction, trustees and other persons 
in a fiduciary position, whether acting through or without a solicitor, 
are not guilty of neglect or breach of duty, and do not become in any 
way liable, by reason of the omission in good faith on the part of 
themselves or their solicitor to negative, in any such instrument or 
in connexion with any such contract or transaction, the giving, 
inclusion, implication or ai)plication of any of those powers, 
covenants, provisions, stipulations or words, or to insert or apply 


(p) Trustee Act, 1893 (66 &; 67 Viet. c. 63), b. 20. An earlier statute pro- 
vided that the bondjide payment to and receipt of a person to whom any 
purchase or mortgage money is payable upon an express or implied trust 
aiBcharges the person making the payment from seeing to the application 
or being answerable for the misappboation ot the money, unless the con- 
trary is expressly declared by the instrument creating the trust or security 
Law of Property Amendment Act, 1869 (22 & 23 Viet. c. 36), s. 23). 
Where- there are several trustees they must all join in the receipt (Crewe v. 
Dichen (1798), 4 Ves. 97 ; Walker v. Symonds (1818), 3 Swan. 1, 63 ; Hall 
V. Fraud (1849), 11 Bear. 519 ; Webb v. Ledsam (1866), 1 K. Ac J. 385; 
MargeUs v. Pei'ke (1864)» 12 W. R. 517 ; Lee v. Sankey (1873), L. R. 15 
Eq. 20i; Be Flower (C.jand Metropolitan Board of Works, Be Flmer (M.) 
am Same (1884), 27 Ch. D. 692). As to the effect of joining in the receipt, 
see 195, posjl. - ^ 

. (q) Tnistee Aot, 1893 (66 & 67 Viet. o. 53), s. 21 ; Blue t. MarehaU 
\ {i736). B P. Wms. 381 ; Bx park Akock (1813), 1 Ves. & B. 176 ; Ward v. 
Ifori (1843), 2 If. L. Cas. 777 ; Baklife v. Winch (1863), 17 Beav. 217 ; 
Fmrd$/mi* JSiggifnson (1867), G. M. & G. 827, C. A., per Turner, L.J„ 
at p. 834 ; Re Owmm, Jones v. Onoms (1882), 47 L. T. 61, C. A. 

(f) 44 i 46 Viet, c* 41. 
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my others in pUee thereof, in any case where the provisionts of ^ 

Act would allow of their or bis doing so (a). HdWtit ^ 

294. Where the instrument creating the trust contains a trust' 
for conversion, the trustee may from time to time agree With a 
beneficiary absolutely entitled to a share of the trust property for 
the appropriation of a specific portion thereof as his share ; and 
it is his duty to appropriate where the instrument creating the thQ^Jt 
trust declares separate trusts of the several shares (u). After the property. > 
appropriation, neither portion of the trust property is liable to 
make good a subsequent depreciation in the othdr portion (a). 

296. A trustee may take legal advice (b) and other export Expert 
advice (c). 

Sub-Sect. 3. — 7-*ou’er io Employ Agents* 

(i.) Pawns under SiahUe. 

296. A trustee may appoint a solicitor to be his agent to receive Appointmeni 
and give a discharge for money or valuable consideration or property recdlfc^niB? 
receivable by the trustee under the trust by permitting the solicitor money or 
to have the custody of and to produce a deed containing such receipt property, 
as is referred to in the Conveyancing and Law of Property Act, 

1881 (d), 8. 66 (e) *, and a trustee is not chargeable with breach of trust 
by reason only of his having made or concurred in making any such 

(«) Conveyancing and Law of Projjerty Act, 1881 (44 & 46 Viet. c. 41), 

B. 66. As to these powers and provisions, see titles Moktgage, Vol. .XXL, 
pp. 161, 247, 267; Sale op Land, Vol. XXV., pp. 321, 338, 339, 344 
et 8€q., 426 et seq* 

(0 Be Beverly, Watson v, Watson, [1901] 1 Ch. 681, where the principles 
governing appropriation were laid down by Buckley, J., at p. 686. Aa 
to appropriation where thenj is no express trust for conversion, see Fraser 

V. Murdoch (1881), 6 App. Cas. 866 ; Be Waters, Preston v. Waters, [1889] 

W. N. 39 ; Be Brooks, Coles v. Barns (1897), 76 L. T. 771 ; Be Nickels, 

Nickels y- Nickels, [1898] 1 Ch. 630 ; Be Cooke's Settlement, Tam'y v. Cooke, 

[1913] 2 Ch. 661 ; Be Kipping, Kipping y* Kipping, [1914] 1 Ch. 62, C. A.; 
but see Be Owthwaite, Owtkwaite v. Taylor, [1891] 3 Ch. 494. As to the 
appropriation of unauthorised securities, see Be Douglas and Powell's Con- 
tract, [1902] 2 Ch. 296; Be Cooke's Settlement, Tarry v. Cooke, supra: Re 
Craven, Watson v. Craven, [U) 14) I Ch. 368; as to appropriation by an 
executor or administrator, see title ExecutotJB and Administkaiors, 

Vol. XIV., PI). 302 et seg. It seems that a trustee can only appropriate 
to himself property having a fixed ascertainable value (Be Bythway, Oough 
V. Dames (1911), 80 L. J. (ch.) 246). 

(tt) Be Walker, Walker y. Walker (1890), 62 L. T. 449, per KibkEWiCH, J.» 
at p. 451. 

(a) Fraser v. Murdoch, supra, per Lord Selborne, L.C., at p. 866 ; Be 
Waters, Preston v. Waters, supra ; see Be Brookes, Brookes v. Taylo},[l^l4} 

1 Ch. 658. 

(h) PooUy. Pass (1839), 1 Beav. 600; Be Trifon (1844), 7 Beav. 496, 

498; Stephens v. Newhorough (Lord) (1848), 11 Beav. 403); but he is not 
necessarily protected from liability if he acts wrcnigly upon a wrong opinion 
of counsel (Firmin v. Pulham (1848), 2 De G. & 99, 100, 101 ; Devey 

V. Thornton (1851), 9 Hare, 222, per Tubnek, V.-C., at p. 232; BovlUm 
V. Beard (1863), 3 De G. M. Ac G. 608, C. A. ; Be Knight's Trusts (18.60), 

97 Beav. 45, per Romtllt, M.R., at pp. 49, 60; Be Jackson, Wilson v. 

Donald (1881), 44 L. T. 467 ; StoU v. Milne (1884^ 26 Ch. D. 710, C. A., 
per Lord Selborne, L.C., at p. 714; and see hotb (o), p. 

(c) Be Pearson, Oxley v. Sc^irih (1884), 51 L, T, 6&2, perlFEARSON, 
at p. 694 ; 80 ^. 121, ante, 

(d) 44A&45Vict. c. 41. 

(e) See title Sale of Land, VeL XXV., p. 439. 
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ap^intmtot (/) ; and the production of any sudh AotA by the 
solicitor has the same validity and effect uUd^ that provision as if the 
person appointing ll^e solicitor had not been a trustee (y). 

A trustee may appoint a banker or solicitor to be lus agent to 
receive and give a discharge for money payable to him under a policy 
of assurance, by permitting the banker or solicitor to have the cus- 
tody of and produce the policy with a receipt signed by ttim ; and a 
trustee is not chargeable with a breach of trust by reason only of his 
having made or concurred in making any such appointment (h). 

In neither case', however, is the trustee exempted from any 
liability which he would have incurred if the Act had not been 
passed, in case he permits any such money, valuable consideration, 
or property to remain in the hands or under the control of the 
banker or solicitor for a period longer than is reasonably nec^sary 
to enable the banker or solicitor to pay or transfer it to him (i). 
These provisions do not authorise a trustee to do anything which 
he is expressly forbidden to do, or to omit anything which he is 
expressly directed to do, by the instrument creating the trust (j), 

(ii.) rowers apart jrim Statute. 

297 . Independently of these statutory provisions and of any 
provisions in the instrument creating the trust (k), a trustee may 
allow a co-trustee, or employ an accountant, bailiff, banker, broker, 
solicitor, workman or other agent, to act for him in the affairs of the 
trust, and to receive and hold trust money and property where he 
is obliged to do so by common usage, and would if he were a prudent 
man of business do so in a similar affair of his own (t). 


if) Be Sheppard, Be Brimont v. Harvey, [1911] 1 Ch, 50. 

Ig) Trustee Act, 1893 (66 & 57 Viet. c. 63), s. 17 (1). Where there are 
several trustees, they cannot appoint one of their number, not being a 
solicitor, to receive and give a discharge for trust money {Be Fhwer (0.) 
and Metropolitan Board of Works, Be Flower {M,) and Same (1884), 27 
Ch. D. 592). 


(h) Trustee Act, 1893 (66 & 67 Viet. o. 63). s. 17 (2). 

(t) Ibid., 8. 17 (3) ; Be Sheppard, Be Brimont v. Harvey, supra. 

( 1 ) Trustee Act, 1893 (66 & 57 Viot. o. 53), s. 17 (6). 

(«) As to provisions in the instmment of trust, sec Boyle v. Blake (18041 
2 Soh. 8s Let, 231, per Lord Rsdbsdale, L.C., at p. 246 . JSHbee v. Sneya 
(1828), 2 Mpl. 186, 200; Shepherd v. Harris, [1906] 2 Ch. 310. 

(1) Bomihon v. Hoekmore (1686), 1 Vern. 316; A.-O. v. Scott (1760), 1 
Ves. Sen. 413, per Lord Hardwickb, L.C.. at pp. 417, 418 ; Be Pa/rsons, 
parte Behhier, Ex parte Parsons (1764), Amb. 218; Henderson v. 
Uetm (1818), 3 Madd, 275 , Clough v. Bond (1838), 3 My & Cr 490, per 
Lord O^TTiiNHAM, L.C., at p. 497 ; Wilks v. Groom (1866), 3 Drew. 684; 
Wilkimonv, Bewick (1868), 4 Jur. (n. s.) 1010: Benettv. Wyndham (1802), 
4 De 0. F. J. 259, 268,, C. A. ; Be Bird, Onenial Commercial Bank v. 
Sown (1873), L. R. 16 fin. 206 , Speight v. Gaunt (1888), 9 App Cm. 1 ; 
Be Brier, Brier v. Evison (Io84|, 26 Cn D 238, C. A. , Learoyd v. Whiteley 
(1887), 12 A». Cas 727, 731. 734 ; Shepherd v. Barrie, [1905] 2 Ch. 810, 
A may execute a deed by attorney, and empower such attorney to 

teoelve or join in receiving tmt money {Be Bering's and Merton^ s Contratt 
W. R, C A.,p«rlimDtET, L. J., at p. 21) ; and he may appoint 
to aciior hhn in a foteign country even in matters involving 
JUsad discretion (Stfm v. Norton (1860), 14 Moo P. C, C. 17) 
employ an agent to CdQeet small debts (Be Brier, Brier v. Evkon 
eupra), and may re^pait or oolleot money through^ bank and keep a 
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, . .th0 :>ti;'U8i^ (be . Agent p^d<in||j 

g(iod;&Ub.(A)i andzimut employ bimmly anler as U9#,^ti|K 
pro^rly lira, within his proirasional oapeoity or bis poAttino Ai' 
agent (b), a^d only so long as the matter requires (c). ^ 

A tra8teeeahnot,l>owev<er, divest himself nl the tmst by enticing 
an a^ent, and cannot, therefore^ entrust ^ agsnt with duties <to 
aa^ Sxtmt whndi &e agent is wSHng to tmdertake, or pay to bitn ™ ' 
any r«Snnneiation which he sees fit to demand (d). 







298. Trustees may allow one of their numb^ to collect renlH (e) Beoeiptof 

^ iuoomebyoiM 

^ senw 

banking aocoant for the purpose in his name as a trustee {Kwiaht v. trustesi, 
Plymouth [Earl) (1747), 1 Dick. 120 ; Be Parsons, Ex parts Bthlmr, 

Ex parts Parsons (1764), Amb. 218, per Lord Hardwicke, L.C., ift 
p. 219; TTren v. Kirton (1806), 11 Vcs. 377; Johnson v. JWwion 
(1863), 11 Hare, 160; Fenwick s, Clarke (1862), 4 De G. F. & J. 240, 

0. A.)* Where there are several trustees, the banking account must 
be in the names of all, and they must not authorise the bank to pay 
cheques signed by one of their number {Clough v. Bond (1838), 3 My. fis Or. 

400, 407, 498 ; Trutch v. LampreU (1865), 20 Beav. 116). But a crossed * 
cheque signed by all may be entrusted to one of them for delivery to a 
beneficiary [Be Lake Bathurst Australasian Gold Minirbg Co., Barnard 
V. Bagshaw (1862), 3 De G. J. & Sm. 355. C. A.). A trustee may allow an 
auctioneer who sella trust property to receive the deposit money (Edmonds 
V. Peake (1843), 7 Beav. 239), and a solicitor to receive money on payment 
off of a mortgage (Wyman v. Paterson, [1900] A. C. 271, per Lora Davet, 
at p. 288), but not to retain it unduly (ibid. ; Williams {Bvans) v. Byron 
(1901), 18 T. L. R. 172; Be Sheppard, De Brimont v. Earvey, [1911] I C&. 

.50). As to a trustee appointing an attori}ey to transact matters requirinA 
discretion, see pp. 121, 122, ante; as to the employment of servants ana 
agents and the liability of the trustee for them, see also title Master abd 
Servant, VdI. XX., pp. 262, 263. As to emplo 3 ring an agent to keep the 
accounts of the trust, see note (o), p. 126, ante ; as to where the cestui pie 
trust acts as agent and as to the running of time in such oases, see title 
Limitation op Actions, Vol. XIX., pp. 72, 73. 

(a) Fry v. Tapson (1884), 28 Gh. D. 268, per Kat, J., at p. 281 ; Be 
WeaU, Andrews v, WeaU (1889), 42 Ch. D. 674, '67»< : Bochfortv, Seaton, 

[1896] 1 I. R. 18, per Chattbrton, V.-C., at pp. 24, 26 ; Bohineon v. 

Harkin, [1896] 2 Ch. 416, 423, 424. Neither the creator of the trust nor 
the cestui que trust may dictate to a trustee what particular person he shall 
employ (Shaw v. Lawless (1838), 6 Cl. & Fin. 129, H. L. ; roster v. EUley 
(1881), 19 Ch. D. 618 ; Be Cleveland's (Duke) Settled Estates, [1002] 2 Ch. 

350). He must select a broker or valuer hinrself and not leave the choice 
to & solicitOTB (Fry v. Tapson, swpra, at p. 281 ; Bohinson v« Hur^in, 
supm). 

‘ (h) Bowland v. WOherden (1861), 3 Mac. & G. 668, 674 ; Fry v. Tapson^ 
supra; Be Dewar, Dewar v. Brcok4 (1886), 33 W, R. 497; Be Weall, 

Andrews v. WeaU, supra ; Bohinson v. Earkin, supra ; and see p. 12 2« 


ante, 

(c) Matthews v. Brise (1843), 6 Beav. 239, 244; Wymm v. Potsfion, 
supra, A trustee must not leave trust money in a bank for an unduly 
long time (Moyle v. Moyle (1831), 2 Buss. & M'. 710 ; Matthews v. Brise, 
supra ; OhaOsn v. ShippamUS46), 4 Har^, 566 ; Gibbitis v. Taylor |[1866)« 
22 Beav. 344 : Behden V. Wesley (1861), 29 Bear. SH3 ; Cam v* 0am 
(1884), 61 L. T. 770). ^ 

♦ {d) Be Wedtt, Andrews Y. WetM, swpra, at p. W. Where a^rusteest 


un^r an order ^of court RDowed a oommi 
estate and reodving the rents, he buimot nay ™ 

cottimission to a rent ooUeetor employed by tnm (fm Vu'Wi 
(Wlk 39 W. Itl 308, C. A.K - ^ " 7^ 


ttumaging tbe ini«( 
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S»ot,2, and generally to receive the income of trust propelrty (/); and in 
Vofr'ers and some cases the income of the trust property is only payable to one 

Liabiiilyfor ^ trustee is not liable for the default of his agent (A) if 

defaults employs a properly qualified ^rson(0. Moreovert where a 
agent. trustee observes the above limitations, he is, as a general rule, 
chargeable only for money and securities actually received by him, 
notwithstanding his signing any receipt lor the sake of conformity (fc), 
and is accountable only for his own acts, receipts, neglects or 
defaults, and not for those of any other trustee, or for any banker, 
broker, or other person with whom any trust moneys or securities 
may be deposited (1). 

Personal 300 . A trustee who employs a solicitor, auctioneer, broker, or 
other agent in connexion with the trust estate enters into a personal 
' contract with him and is personally liable thereon (tw). But if 
the contract is proper, having regard to the character and tenns 
of the trust, the trustee has a right to be indemnified out of 
the trust estate in respect not merely of payments actually made, 
but of his liability under it (n). He can, therefore, make any 


Uunter (1841), 8 Cl. & Fin. 264, H. L. ; compare Shepherd v. HarriSf 
1 1006] 2 Ch. 310). If there is any fear of misappropnation of the rents 
by the collecting trustee, the other trustees should notify the tenants 
to discontinue paying to him {Oough v. Smith, (1872] W. N. 18). 

( f) Williams v. Nixon (1840), 2 Beav. 472; CoUam v. Eastern Oounties 
Rail Co. (I860), 1 John. & H. 243. 

[a) Joint stock companies which do not recognise trusts pay the interest 
or dividend on stocks or shares to the first of several registered joint holders 
(Companies (t^insolidation) Act, 19u8 (8 Edw. 7, c. 69), s. 27, Table A, 
(‘lause 100). 1'ho dividends on funds in court are sometimes ordered to 
be paid to one or two of several trustees {Be CoulsoWs Settlement {I W), 
n L. T. 27 ; Milne v. Gilhart, [1875] W. N. 128 ; Re Pryor's SeUlement 
TrmU (1876), 35 L. T. 202; but see Re Carr, Carr v. Carr (1888), 36 
W. R. 688). 

{h) Rf Parsons, Ex parte Bekhier, Ex parte Parsms (1754), Amb. 218; 
BeneU v. Wyndham (1862), 4 De G. F. & J. 259, C. A. ; Speight v. Gaunt 
(1883), 9 App. Cas. 1 ; Be Weall, Andrews v. TfeaM (1889), 42 Ch. D. 674, 
per Kekewich, J., at p. 678, 

(0 Re WeaU, Andrews v. Weall, supra, at p. C78; Be Cleveland's (DvJce) 
Settled Estates, [1902] 2 Ch. 350, per Jotce, J., at p. 363. 

(i) Trustee Act, 1893 (66 & 57 Viet. c. 63), s. 24 ; FeUaws v. Mitchdl and 
Owen (1706), 1 P. Wms, 81 ; Bnoe v. Stokes (1806), 11 Ves. 319, per Lord 
Eldon, L.C., at p. 324 ; Be Fryer, Martindale v. Piequoi (1867), 3 £. & J. 
317* .^L 

(0 Re Parsons, Ex parie Belchier, Ex parte Parsons, supra; Trustee 
Act, 1893 (66 67 Viot. o. 63), s. 24, As to the scope or the previous 

identioal eoaotment (Law of ^operty Amendment Act, 1895 (22 It 23 
Viet. c. 36), 8. 31), for wbioh tlSs pro isioa was BabBtituted,Bee SpetoW t. 
Uenmt, tupra, per Lord Sslbobns, L.C., at pp. 4, 6. 

(w) Statuor V. Evane, Evaiu t. Stmiar (1886), 34 Ch. D. 470, per 
J'., PP‘ *76, 477 > Se ElundeU, BhmiM ▼. BUindtU (18w, 
M Ch. D. 37(H jwr SiiBUHO, J., at p. 376. A aolioitor eowloyed by a 
^ on tnutBitate for his ooBts {Staniar t. Evom, Svmit 
flb^.,tupfB,atp.477)^ ^ 

(«) atoiMw T. »«TO*, Evm w. staniar, ntpm, at p. 477 ; Be BUmSeU. 
KmiMi V. BhmMl, empra, at pp. 376, 377. As to bills of costs of solioitois. 



Pabt in.-^A]>Hi^sT&iTiovr or Tbcsts. 

payments in rcipect of it ont of the trust estate in &e fir^ 
instshon (a). 

Sttb^ct. 09 to lUoX Estate and OftotteU ReaU 

(i.) Leases, 

SOL Inddpeudeiiily of, but subject to, any provisions in the 
Instrument, if any, creajiing the ti'ust, it is the duty of the trustee 
of a landed estate (b) to let the farms upon it from year to year in 
order to obtain sufficient rent and to keep the farnfis in a good state of 
cultivation (c). He may not grant a mining lease (d) or any lease 
of excessive length (e), or a lease at a premium or in reversion or 
containing unreasonable provisions (/). A person who holds pro-^ 
perty on trust cannot concur with the owner of adjoining property 
in letting the two properties together at one rent (g), 

(ii.) Iimirance, 

302. Where there is no express or implied direction on the 
subject in the instrument creating the trust, a trustee is not bound to 
insure buildings on the trust estate against loss or damage by fire {h ) ; 
but subject to any express prohibition or direction in the instrument 


[1887] W. N. 186 ; Be Wellbonte, [1901] 1 Ch. 312, C. A. As to the right 
of beneficiaries to tax, see Be Storys Ex parte Marwick (1869), 1 L. T. 16. 

(a) Be Blundellf Blundell v. Blundell (1888), 40 Ch. D. 370, 377. Where a 
joint retainer is given, one trustee can retain the whole bill of costs out of 
the trust estate, notwithstanding that his co-trustee is indebted to the trust 
and is insolvent (Watson v. Bow (1874), L, R. 18 £q. 680; McEwemy, 
Oromhie (1883), 25 Ch. D. 175; but see Smith v. Dale (1881), 18 Ch. D* 
616). See also title Solicitors, Vol. XXVI., pp. 734, 736. 

(b) As to the powers of management of lauded property held in trust 
for an infant, see title Infants anb Children, Vol. XVII., pp. 87, 94, 96, 
97 et seq. ; and as to advowsons held on such a trust, ibid., p. 101 ; as to 
the power of trustees to redeem land tax. see title Land Tax, 
Vol. XVIII., pp. 321, 322, 326; us to trusts of land d property out of 
the country, see title Confuct op Laws, Vol. VI., p. 204 ; as to express 
powers of management, see title Settlements, Vol. XXV., p. 687. 

(c) Egmont (Earl) v. Smith, Smith v. Egmont (Easrl) (1877), 6 Ch. D 469, 
per JxssEL, M.R., at pp. 475, 476. But a trustee for sale is not authorised 
to let (Evans v. Jackson (1836), 8 Sim. 217) ; see, however, p. 150, post 

(d) Wood y. Patleson (1847), 10 Beav. 541, 644. But under a power to 
let and manage and to grant building and other leases a trustee may grant 
leases of open but not of unopened mines (Olegg v. Rowland (1866), 
L. E. 2 Eq. 160; Be BaskerviUe, Baskerville v. Baskerville, [1910] 2 Ch. 
329; Be Daniels, Weeks v. Daniels, [IW] 2 Ch. 90; Be EaHer, Harter 
V. Harter (1913), 57 Sol. Jo. 444); and see title Mines, Minerals, and 
(QUARRIES, Vol. XX., p. 633. 

(e) A.-O, V. Oreen (1801), 6 Ves. 462; Evam^s y. Jackson (1836), 8 Sim. 
217 ; Wood y. Patteson, supra. As to a trusteeSs power to grant leases 
gt nerally, see A,-G, v. Owen (1806), 10 Ve#. 655, 660 ; Eaulor v. AmiU 
(183Q), 1 Russ. & M. 601; Mieh^e v. Corbett (1865)« 34 Beav. 376; 
Fibipat/nck v. Waring (1882), 11 L. R, Ir. 35, C, IL; Be 8hm*$ Trusts 
(1871), L. R. 12 £q 124. 

0) Bowes y. East London Water Works Co, (IStLL 324. Where 
the instrument creating the trust eontsins a power to ^ truttoe to lease# 
its terms should be strictly adhered to {ibid,), titl4SMSDi.o^D 

AND Tenant,. Vol. XVIIL, pp. 361 et seq,, 399; and aa to letting 
generally, see title Powers, Vol. pp- 66, 57, 74 et seq, 

M Tblson y. S^&eo^(1877), A Ci, D,, 19, C. A» 

(h BaUey v. GouU (1840), 4 Y. & C. (ex.) 221 ; Dobson y. Land (1860), 
8 Bate, 216; Fry t. Fry (1856), 27 Beav. 144, 146; Be MeEaekam, 


ha 
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^watin^ the trua^^ he x^y ix^urp IqshQx ifewn^e by (i) 

any building or blher insurable property which he is hofi^ hi^xid 
forthwith^ upon being requested to do so, to convey absolutely to a 
beneficiary, to any amount, including-the amount g{ ifny insurance 
already on foot, not exceeding three-fourths of the full value thereof, 
and may pay the premiums for such insurance out of the income 
thereof, or out of the income of any either property sobjeet t&lthe 
same trust, without obtaining the eonsent of any person entitled 
wholly or partly to such income (k). . 

(iii.) Hepain and Jmprouements, 

303 . The power of a trustee to repair and improve the trust 
^property, and the question whether be is entitled to do so out of 
'ca{)jtal or income, depend on the terms of the instrument creating 
the trust (Z). 

Wliere the income of leasehold trust property is to be received by 
the trustee during the life of a beneficiary, he ought to keep the 
property in repair according to the covenants in the lease and 
retain sufficient income for the purpose (w). 

Where the instrument expressly authorises a trustee to repair and 
generally to superintend the management of the trust estate (n), or 
to make such outlay for its improvement as he may think fit, or as 
may be conducive to its general benefit or to the benefit of the 
tenants thereof, he has wide powers of effecting repairs and 
improvements (o). In the absence of any such express authority, 

OamhUs V. MclSacharvt, [1911) W. N. 23. But where a testator devised a 
bouse to trustees upon trust to permit his widow if she pleased to occupy 
it during her life, Mid after her death to sell it and divide the proceeds of 
sale among his children, it was held that the widow while she occupied 
the house was liable to pay the chief rent and rates and taxes, and to 
maintain it in such ropair as a tenant would be bound to do in the absence 
of express contract ; but that it was the duty of the trustees to keep it 
^fflciently insured against loss by fire [Kingham v. Kingham, ;1897] 1 

(i) There is no statutory power to insure against burglary [Re Egmow^e 
(Earl) Trusts, Lefroy v. Bgmont (Earl), [1908] I Ch. 821). 

(k) Trustee Act, 1893 (66 & 67 Viet. o. 63). s. 18; see Re OuieWs 
Trusts^ FoUimore v. Qmehe, [1908] 1 Ch. 887. As to insurance against fire 
by trustees, see also title Insurance, Vol. XVII., pp. 372, 520, 523, 624, 
647,668. 

(l) Be Fowler, Fowler y. Odell (1881), 16 Ch. D. 728 ; Re OourUer Ome 

V. OourHefi OourUer v. Coles (1886), 34 CL. D. 136, C. A. j Re Baring, 
Jenne v. [1893] 1 Ch. 61. As to trusts to effect improvements ont 

df income, see title Pbrpbtuitibs, Vol XXII., pp. 880, 381 ; as to the 

trustees to execute or concur in the execution of repairs and 
unprovemeuts under the Aj^oultural Holdings Act, 1008 (8 £dw. 7, c. 28). 
the Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), and amending 
Bottled Land Act* 18^ (45 & 46 Viet. c» 38), and amending Acts, 
iMfO titleo AomcuLtulLa,^ Voff L, pp. 258 et sea, ; Land Iuprovehent, 
Vtl XVlU.. 3$9 ft ^ ; S»mJBraNT8, Vol. XXV., pp. 644, 646 ; so 
tff' tiie of trost^ *0 ledoein land tax, aae tffle LaMo Tax, 

Vol, XVhl., TO. 821, 3^826. ^ ’ 

fie lupra; and mo p. 100, ante. Bnolile 

0^1^ i| the niUtiTe aa' between the 

iieltaieiwMamiBei^^ CMes r.OfurUenmMitr 

«IPTO,^ Oo*J®j<;iWvb%P 140, and per Sbwsir,L.J.i at p. 141). 
(n) jfoiDee V, i Jur. #2. ■ ^ 

• vm* If. lew 
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or except where in the case of feaeehold property it is required Antt'/t? 
by thfS cov^auts in the lease (p)»;thB oaqpeudiiure by a truiGte^f 
trust money <m the repair (oth^ tt^ currmit necessary r^ie^ior 
improvement^f property held in trust fer a beneficiary for liferaptd ci^'llilUWfe 
remaindermen is only permissible where it fi»mes witUn the-]^ 
visions of the Settled Land Act, 1882 (q), and the amending Act8(r); ezpren ' ^ 
or where it is in the nature of salvage of the property, or is other- authority, 
wise evidently as much for the benefit of the remaindermen as of 
the beneficiary for life («). In the last-mentioned case such 
expenditure must generally be defrayed out of the corpus of the 
properi 7 (i), except so far as in the case of leasehold property 
it is payable out of income (a). A power to keep the trust 
property in repair and make improvements does not authorise 
the pulling down of a dilapidated mansion house and the building 
of a new one (h ) ; and a trustee is not justified in building a villa 
on the trust estate to improve its value (c), or in making 
unnecessary improvements or additions to buildings (rf). 

In the absence of any direction or power in the matter under 
the terms of the instrument creating the trust, the trustee should 
apply to the court; and the court will direct the execution of 
necessary or proper repairs (e) or improvements (/), and in that 
case may order the cost of them to be charged on or paid out of 
the capital or income of the property or to be apportioned between 
the capital and income as the equity of the case may require (g). 


(р) Ee Fowler, Fowler v. Oddi (1881), 16 Ch. D. 723 ; see p. 100, ante. . 

iq) 45 & 46 Viot. c. 38. 

(r) See title Settlements, Vol. XXV., pp. 624 et eeq.. The payment 
out of capital moneys of the cost of improvements authoi^ed by the titled 
Land Act, 1882 (45 & 46 Viot. o. 38), and the amending Acts, may be 
sanctioned, notwithstanding that the terms of the instrument creating 
the trust would throw it upon the income of the property {Bo Thomas, 
WeatheraU v. Thomas, [1900] 1 Oh. 319). 

(«) Vyse V. Foster (1872), 8 Oh. App. 309; Coiimj v. Fenton (1888), 
40 Ch. L. 512 ; Be Burst, Hurst v. Burst (1891), 29 L. B. Ir. 219 ; Be De 
Teissier's Settled Estates, Be De Teissier's Trusts, De Teissier v. De Teissier, 
[1893] 1 Ch. 163. 

(0 OillUand v. Crawford (1869), 4 I, R. Eq. 36; Be Jackson, Jackson v. 
Talbot (1882), 21 Ch. D. 786; Be Courtier, Coles v. Courtier, Courtier v. 
Coles (1886), 34 Ch. D. 136, C. A. ; Be Burst, Burst v. Burst, supra ; Be 
De Tabletf (Lord), LeigUon v. Zeighton (1896), 76 L. T. 328; out 4^ 
note (q), %nfra. 

(h) Bee p. 146, 

(6) Bleaeard v. Whtlley (1864), 2 Eq. Rep. 1093. 

(с) Vyse V. Foster, supra* 

(d) Bridge v. Brown (1843), 2 Y. & C. Ch. Cas. 181 ; Be Colyer, MiUikim 
V. SnelUng (1886), 66 L. T. 344, 346. 

(f) Be ffotehkys, Freke v. Calmady (1886), 32 Ch. D, 408, C. A., per 
Ltndlet, L.J., at p. 420 ; Be Courtier, Coles^. Courtier, Courtier v. Coles, 
«wpm Conway v. Fenton (188S), 4Q Ch, D. 5l2 ; but Dc Teissier^s 
Settled Estates, Be De Teissiefs Trusts, De Teissier Teissier^ su/pta ; 

Be De TahXey {Lord), Leighton v. Leighton, supra. ' ' 

(JE) Fnth V. Cameron (1871), L. E. 12 Eq. 169 ; Iff^e V. Trefusi$mi6), 
10 Oh. App. 364 ; Be Household, Somehoti v. HoUlumM (1884), 27 Ch. D. 
553 ; \Be femey'e SeUlcd [lgj98l 1 Ch. 508 5 
Thomas, [1900] 1 Ch. 319 ; Be Farrihcm's 
OroUm Insuranee Co, v. BarUtpp,' ^ Ch. 661, A, . ' "v 

(^) Be BoUshkys, Freke v. OnumoAu (1886), 3^ .^li. 1^. 4y3, ^ A. ; Bo, 
(^ouHkr, odes v. Courtkr, Ooftrtier v. Coles, supro '* Be Beddkijf, ThompeiM 
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(iv.) Timber . 

«ad 304 . a trustee may cut down timber on the trust property where 
OM0i«tioos it requires to be thinned or has arrived at maturity and would 
Of IfraBteei. degenerate if left standing, and the court, if appM to, would 
Catting authorise its being out down (h). 

(v.) Renewal of Leases. ■ 

Renewal of 305. Subject to any express prohibition or direction m the 
leMCB. instrument creating the trust, a trustee of leaseholds for lives or 
years which are* renewable from time to time either under a 
covenant or contract, or by custom or usual practice, may, if 
he thinks fit, and must, if thereto required by any person having 
•a beneficial interest, present or future or contingent, in the lease- 
holds, use his best endeavours to obtain from time to time a renewed 
lease thereof on the accustomed and reasonable terms. Where, 
however, by the terms of a settlement or will creating the trust 
the person in possession for his life or other limited interest is 
entitled to enjoy the leaseholds without any obligation to renew or 
to contribute to the expense of renewal, the above provision only 
applies subject to the consent in writing of that person being 
obtained to the renewal on the part of the trustee. For the purpose 
of obtaining a renewal a trustee may make or concur in making 
a surrender of the lease for the time being subsisting and do all 
other requisite acts {i\ If money is required to pay for the renewal, 
the trustee may pay it out of any money in his hands in trust for 
the persons beneficially interested in the leaseholds to be comprised 
in the renewed lease; and if he has not in his iiands sufficient 
money for the purpose, he may raise the required amount by mort- 
gage of the leaseholds to be comprised in the renewed lease or of 
any other hereditaments for the time being subject to the uses or 
trusts to which those leaseholds are subject (k), 

V, Beiidinq, [1897] 1 Ch. 876: Kingham v. Kinqham, [1897J 1 I. K. 
170; Bo i*rermn, DimmdY, bfewbtmi, [1898] 1 Ch. 28; Be Famham'e 
Settlement, Law Unwn and Grown Insurance Co. v. Hartopn, [1904] 2 
Ch. 661, 0. A. ; but se^ Be De Tabley (Lord), Leighton v. Leiqnton (1896), 
76 L. T. 328; and title Land Impkovkment, Vol. XVIII., p. 277. 
The cost of sanitary works executed under the Public Health (London) 
Act, 1891 (64 & 56 Viot. c. 76), is payable out of the corpus of the 
property (Be Lever, GordweU v. Lever, [1897] 1 Ch. 32). 

(h) Waldo V. Waldo (1835), 7 Sim. 261 ; Gent v. Earrieon (1869), John. 
617, por Wood, V.-C., at p. 627 ; B(‘e Be Trevor^Baiye' s SeiilemerU, BuU v. 
Trevor haitfe, [1912] 2 Ch. 339. 

(i\ .Trustee Act, 1803 (66 k 67 Viet. c. 63), s. 19 (1). , 

(k) End., B. 19 (2). Ko person advancing money upon a mortgage 
purporting to be made under the power conferred by ibid., s. 19. is bound 
to see that the money is wanted or that no more is raised than is wanted 
for the purpose (ibid., a. 19ft (l))* The enactment does not affect the 
lelativo uabuities of beneficiaries for life and in remainder as to the cost 
of the renewal : and the fines and expenses payable for it ought to be 
borne by the successive be>efiotaric8 in proportion to their relative enjoy- 
ment ot the estate as ascertained by an actual iol valuation (Be Baring, 
y Bariba, Il$b3l I Gk. 61). As to where renewal becomes 
/mto^blb, abb Voms V. £todibip,(iS60), 27 Beav. 625; Be Woodl's Estate 
(11^0), L. B, 16 £q. 672. renewable leaseholds, see, farther, titles 

LANDIijORD AND TRNANX, Vul* XVllI., pp. 461 et seq. : SETTLEMENtS, 
yol.2;^'.rPp. 699^btiS0g. ^ 
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(vi.) McHgagu, 

306. A trustee can only mortgage the trust property if and so lOVOnivM) 

far as be is authorised by the instrument of trust, or by statute, or WgWttOii 
by an order af the court ( 1 ). of ftmtoea 

Where a trustee is expressly authorised to make outlays out of powei^ 
the income or capital of the trust property in repair or improve- mongsge. 
ments, and has the legal estate in the property, he may mortgage 
the property in order to raise the necessary sum out of capital ()a). 

(vii.) Raising Moneg for Paymtnt of Chawgfs> 

307. Where a testator by will charges his real property or a Mortgage or 
specific portion thereof with payment of his debts or of a legacy or 

other specific sum of money, and devises the property charged there- jegacioa. 
with to a trustee for the whole of his estate or interest without making 
any express provision for the raising thereof out of the property, 
the trustee hivs power, notwithstanding any trusts actually declared 
by the testator, to raise the same by an absolute sale or mortgage of 
all or any part of tlie property, or partly by sale and partly by mort- 
gage (/i); H-Jid a purchaser or mortgagee is not bound to inquire 
whether the power of sale or mortgage is being duly exercised (o). 

(viii.) Hale. 

308. Where a trustee holds tlie trust property on trust for sale. Trust or 

or exercises a power of sale contained in the instrument creating power to Bell, 
the trust (p), he must endeavour to sell the property to the best 

(i) Stmighill V. Anftfey (1852), 1 De G, M. A G. 035, 645, C. A. ; see 
title Mortgage, VoL XXI., pp. 70, 102, 103, 270 ; and scepp. 147, 148, anU. 

(ml Re Jackeorit Jackson v. Talhot (1882), 21 Cli. J). 786 ; Re Bellinger ^ 

DnreU v. Bellinger, [1898] 2 Ch. 534. 

(n) Law of Property Amendment Act, 1859 (22 & 23 Viet. c. 35), b. 14. 

The power may be exercised by all persons in whom the devised property 
is for the time being ve^sted by survivorship, descent, or devise, or who may 
be appointed under any power, or by the High Conn to succeed to the 
trusteeship (ibid., s. 15). As to trusts arising under instruments since 
1881, see Conveyancing Act, 1911 (1 & 2 Geo. 6, c. 40), s. 8; as to the 
case whore the devise is not in such terms as that the testator's whole 
estate and interest in the property is vested in a trustee, see title 
Executors and Administrators, VoL XIV., p. 236. 

(o) Law of Property Amendment Act, 1859 (22 & 23 Viet. c. 35), s. 17. 

(p) A limitation of time within which the power is to be exercised is 
merely directory, and a subsequent exercise of it is not invalid {Buxton v. 

Buxton (1835), 1 My. & Cr. 80; Pearce v. Gardner (1852), 10 Hare, 287 ; 

Cuff V. HaW(1855), 1 Jur. (n. s.) 972; Edwards r. Edmunds 34 

L. T. 622, per Hall, V.-C., at p. 624), As to selling property which the 
trustee had no authority to purchase, see Re Patten and Bdmeuton Union 
(1883), 62 L. J. (CH.) 787 ; Power v. Banks, [1901] 2 Ch. 487. 496; Be 
Jenkins and RandaUiU. E.) dt Co*s Contract^ [1903] 2 Ch. 362; as to 
sellhic with concurrence of beneficiaries where there is no power of sale, 
see & Baker and Selmon's Contract, [1907 f I Cli- 238; as to when the 
power is at an end, see Trower v. Knightley (1821), Madd. & G. 134; 

Re Gordon and Adams' Contract, Re Pritchard's SetUed Estate, [1914] 1 
Ph# no, C. A.; titles Perpetuities, Vol XXII., p. 318; Powers, 

Vol XXIIL, p. 67. A trust for sale subsists, in TSspeot of protection to 
the purchaser, until the land is conveyed to or under the dir^^on of the 
ben^eiaries (Conveyancing Act, 1911 (1 & 2 Geo. 6, c. 37)*' s." 10 (3) J. 

As to when power is at an end, see Trower v. KnighMey, Htpra ; Bo 
Bodglae and PoweU's Contract, [190^ 2 Ch. 296; Re Gordon ana Adanur 
Contract, Re PrUchacd's SctOed Retate, supra; titles PEbpbtuitibb, 

Vol. XX IL, p. 318: Powers, Tot. ZXIIL, p. 67. As to the inabSity 




famn axd Tetotim. 


MO 

ttadti. 

vammiiad 

tautfitioiw 

•ffrnrtees. 


Statutory 
provisions as 
to sHles. 


advantage, and must not offer it for sale in a way calculated to 
depreciate its value or prejudice the sale (a). He ought to asoertain 
the estimated value of the property, and, unless be is bound to sell m 
all events, must not sell at an undervalue (b). If the trust or power 
is to arise on the death of a beneficiary for life, it cannot ^ exercised 
previously even with liis concurrence (c). It may subsist^ for the 
purposes of division, after all the beneficiaries have become entitled 
in possession (d). A trustee having a power or trust for sale canttot 
give to a lessee or other person an option of purchase for a definite 
sum at a future date, since, if the property increases in value in the 
meantime, the trust estate will lose the increment, while if it 
deteriorates the option will not be exercised (e). 

» By statute (/), if and so far as a contrary intention is not 
expressed in the instrument creating the trust or power, and subject 
to the provisions of that instrument, a trustee in whom a trust for 
sale or a power of sale is vested may sell or concur with any other 
person in selling all or any part of the property either subject to 
prior charges or not, and either together or in lots (p), and either by 


of tru»t«ps for sale to ptirehaae, see pp. 167 et seq., post ; aa to mortgages 
by way of trust for sale, seo title Mortoagk, Vol. XXL, pp. 72, 332. 

(a) Feohel v. FowUr (1795), 2 Anst. 549 ; Ord v. Noel (1820), 5 Madd. 
438, 440; Anon. (1821), Madd. & G. 10, 11 ; Bode v. OaJcee (1864), 4 
De G. J. & Sm. 505 612, 614, C, A. ; Donee v. OoldinqTiam (1873), 8 Ch. 
App. 902 ; Be Cooper md AUen*8 Contract for Sale to Harlech (1876), 4 
Cb. D. 802, per Jesssl, M.B., at pp. 815 et teq. ; Dunn v. Flood USS5), 
28 Cb. B. 686, C. A. ; Grove v. Search^ Oriffin v. Search (1906), 22 T. L. R. 
290. A trustee in executing a trust for sale is not bound by the wishes of a 
beneficiary (Selby v. Bowie (1863), 9 Jur. (n. s.) 432; throve v. Search, 
Griffin v. Search, supra), and may be held liable if, in deference to those 


wishes, he neglects to sell advant 


r to the trust estate (Taylor v. 

. j j.. -.11 1 r • j.. 


Tahrum ( 1 833), 6 Sim. 281 ). But where he is empowered to sell by private 
contract, he need not negotiate for a higher bid from persons offering to 
purchase before closing with one of them (Harper v. Hayes (1860), 2 De 
G. F. & J. 542, C. A.). See also title Powers, Vol. XXIII., pp. 72 
ft seq. ; and as to sales by auction, see title Auction and Auctioneebs, 
Voi. L, pp. 506 et se^ ; as to the purchaser's lien in certain ciroumstances, 
see title Ltxn, V ol. XI^., pp. 16 et sea. ; as to reooarse to the land registry, 
see Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 68 ; as to conveyances 
and covenants for title by trustees who sell, see title Sale op Land, 
Vol, XXV., p. 427. 

(h) CampMl V. Walker (1800), 5 Ves. 678, per Arden, M.R., at p. 680; 
Oliver v. Cowri (1820), 8 Price, 127, per Richards, C,B., at p. 166; Be 
Cooper and Atlen^e Contract for Sale to Harlech, supra, at p. 816; and see 
title Sale op Land, Vol. XXV., p. 321, note (i). 

(c) BlacJclow V. taws (1842), 2 Haro, 40 ; Johnstone v. Baber (1845), 
6 BelV. 233 ; W<mi w.St^ibross (1873), L. K. 8 Exch. 175 ; SmWt v. Great 
Noriikem Bail. Co. (1874), 23 W. R. 126 ; Oarlyon v. TruscoU (1876), L. R. 
20 Eq, 648 ; Be Bryant and Bamingham's Contract (1890), 44 Ch. 1). 218, 
C. A. ; Bs Head's Trusiees' and Macdonald's Contract (1890), 3$ W, R. 657, 
0. A. ; but so® Hills V. Dummt (1861), 30 Beav. 104 

(d) Peto^V. Jjewes md Grinstead Rail. Co. (1881), 18 Oh. D. 429, 
0. A., per Jessxl, M.R., ift p* 435 ; Be Sudeley (Lord) and Baines <9 


1 1 Ch, 3^4 ; Be Jn 

i V. tP 


Galioway v. Ho 
m Ch. 812: Be 


s,[1903]lCh, 129; andl. 
(orsnoiiU, Womerslcy v. Hors* 


0911 Qh. 631 ; HoMs Confirpd (1909). 53 Jo. 520. 

V. (1852|^% |>e G. & Sm. 768, per Paiucbe, Y.-C., at 

eanic steam Co. r. SsUherberry (1880), 16 Ch. D. 286, 

/) tn^ AotriSM (Si» & W r«*, 0 . ' 

,) Ia^«oaMo{«ukoIleaad><>]d,iiilottiD«tnoiaeof atnic(tor ad» 
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pab]^, auction (&) or private contract, sabject to any such eondit^na 
rocp^ting title or evidence of title ox other matter aa the ix^tee 
thinks aud may vary ^y oontraqt for sale, and buy in ll<ny 
auction, and rescind any contract for sale and resell, without ,Wug 
responsible for any consequential loss (i). 

Apart from statute, the ])ower of a trustee invested with a 
powe^ of sale to concur with another person in the sale of trust 
property jointly with adjacent or other property, or in the sale of a 
share or interest sabject to the trust jointly with the remaining 
shares or interest in tlie same property for one entire sum, deponds 
on whether the trust property or share or interest can be so sold 
ridvantageously.and whether a proper apportionment of the purchase- 
money is possible (k). The purchaser is entitled to be satisfied that 
the sale is not disadvantageous to the trust estate and that the 
purchase-money has been apportioned (1) ; and in a proper case the 
apportionment, in default of agreement, will be made by the 
court (w). 

309 . On a sale by a trustee a purchaser cannot object to the 
title on the ground that a condition subject to which the sale was 
made was unnecessarily depreciatory (a). A beneficiary cannot 
impeach the sale on that ground unless it also appears that the 
consideration for the sale was thereby rendered inadequate (b), nor 
can he do so after the execution of the conveyance, unless it further 
appears that the purchaser was acting in collusion with the trustee 
at the time when the contract for the sale was made (c). 

310 . A trustee may sell without excluding the application of the 
Vendor and Purchaser Act, 1874 (d), s, 2 (e) ; and may (/) adopt the 
provisions of the Conveyancing and Law of Property Act, 1881 (g), 

the conditions may properly provide for the granting of underleases of lots 
gold in the event of the whole not being disposed of {Re Jvdd md Poland 
and Skelchefe ConiraeU [1906] I Ch, 684, C. A., ovi^ri aling Re Walker and 
OakehoWe Cantraei, [1901] 2 Ch. 383). 

{h) As to sales by auction, we© title Auction and Ai?ction£ER8, VoL 1., 
pp. 506 et seq. 

{i) Trustee Act, 1893 (56 & 67 Viet. c. 63), 13. This {provision 

appHes only to a trust or power created by an instrument coming 
into operation after the 31st December, 1881 ^M.). 

(k) Clark v. Seymour (1834), 7 Sim. 67 ; Rede v. Oahee (1864), 4 DeG. 

J. Sc Sm. 505, C,' A. ; Cavendieh v. Cavendish (1876), 10 Ch. App. 319; 
Morris v. Debenham (1876), 2 (Jh. I). 540 ; Re Cooper and Conlraet 

for 8ede to Harlech (1876), 4 Ch. D. 802, per Jessel, M.K.. at pp. 814 et seq. ; 
ToUen V. Sheard (1877), 6 Ch. D. 19, C. A., per Baogallat, J. A., at p. 25* 

(l) Be Cooper and AUen's Contract for Sate to Harlech, supraf at P 2 >. 815 

ei eeq. But the terms of the trust may render it uniieoessary that the 
^portioned parts of the purchase-money should be paid eeparately {Me 
Parker and Beech's Contract (1887), 66 L. J, (OH.) 358, 0. A,, per Lindlkt, 
L J., at p. 359). 4 

(m) Clark V. Seymour, supra : Cavendish v. Cavendish^ supra, 

(a) Trustee Act, 1893 (56 Sc 57 Viet, e. 53), s. 14 (8). 

(5) /bid., 6. 14 (1). 

f49 JWa.* s. 14 (2)- .. 

(d) 37 4s 38 Viot. c. 78. vi f ^ 

Trustee Act, 1893(56 Sc 57 Viet. a. fii), s. 16. As to the IT^tidor and 
rarchaa^A^ 1874(37 Sc 38 Viet, c, V8), s. 2, see Mtle Sats w Lairh, 
Yd XXV,, pp. 337, 338, 343. 344, 422, 429, 434. . t 

(^ X:)€fuveyanm^ of Act, 1881 (44 Sc 48’yict, e. 41), 


m 
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311. The exercise by a trustee at the request of the tenant 
for life of a power of sale of settled land exercisable by him on 
that request will not be interfered with by a court of equity 
on the ground of an expected future increase in the value of the 
land (A). 

312. Where there is a trust for sale at the request of bene- 
ficiaries for life, and after their death at the discretion of the 
trustee, the trustee can sell after bhe death of the beneficiaries for 
life without the c'oncurrence of the persons beneficially entitled in 
remainder, notwithstanding that these persons are all of age and 
8ui juris and have now an absolute and immediate interest in the 
.property (i). 

* (ix.) Senrance of MineraU. 

313. Where a trustee or other person (/r) is for the time being 
authorised to disi^ose of land by way of sale, exchange, partition, or 
enfranchisement, the High Court may sanction his so disposing of 
the land with an exception or reservation of any minerals, or with or 
without rights and powers of or incidental to the working, getting, or 
carrying away of the minerals, or his so disposing of the minerals 
with or without such rights or powers, separately from the residue of 
the land. After having obtained such sanction, he may from time 
to time, without any further application to the court, so dispose of 
any such land or minerals, unless he is forbidden to do so by the 
instrument creating the trust or direction {If 

Sub-Sect. 6 .— against Jkneficiaries, 

314. Trustees may retain the capital or income of trust property 
as against a bonoficiary entitled thereto who owes money to them 
as such trustees (//<), and as against persons claiming through him (n). 


(A) Thomas v, Williams (1883), 24 Ch. I), 558. 

(i) He Tweedie and Miles (1884), 27 Cli. D. 315. 

(k) Soe note (/), infra. As to the power of a trustee to work mines, 
minerals, and quarries, see title Mines, Minerals, and Quarries, 
Vol. XX., p. 517. 

(/) Trustee Act, 1893 (66 & 67 Viet. c. 53), s. 44 ; Trustee Act, 1893, 
Amendment Act, 1894 (67 & 58 Viet. o. 10), s. 3 ; and see title Mines, 
Minerals, and Quarries, Vol. XX., p. 625. In spite of the {generality 
of the language, these enactments only apply to persons claiming to act 
under an instrument creating a trust or power, and are not applicable to 
an executor realising an estate for the benefit of creditors (Be Cavendish 
and Aniold^e Contract, [1912] W. N. 83). Nothing in the Trustee Act, 
1893 C66 & 57 Viet. c. 53), s. 44, derogates from any power which a trustee 
may have under the Settled Land Act, 1882 (45 & 46 Viet. c. 38), and the 
amending Acts, or otherwise (Trustee Act, 1893 (66 & 57 Viet. c. 63), 
8. 44 (3)). Palatine courts tind county courts have the same power of 
sanction as the High Court in cases within their jurisdiction (ibid., s. 46) ; 
see titles County Courts, Vol. VIII., pp. 443 et seq. ; Coubts, Vol. IX., 
pp. 120 csg. 

(m) Priddv V. Bose (1817), 3 Mer. 86 ; Smith v. Smith (1836), 1 Y. ^ C. 
(EX.) 338 ; Be Weston, Ikmee v. Tagart, [1900] 2 Ch. 164. Compare the 
an executor retaining a legacy to satisfy a debt due from 
the Imtee to the estate; see title Executors and Adwnistrators, 
Vol. XIV., p, 268. 

(fl) I?* parte Mitford (1784), 1 Bro. C. C. 398 ; Woedyatt v. QfeeUif 
(1836X 6 Sim. 180 ^ Burridge t. Bow (1842), 1 Y. & C. Ch. Cas. 183; 
Om V. Om (1879). 3 L. B. ir. 435, C. A. • Botka r. SalM(l819), U 
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315. A benefioiarj who is indebted to the trust estate (o), or 
has received from it more than his due share (p), or has rendered 
himself liable in respect of a breach of trust (q), can claim nothing 
from the trust estate until his liability to it is made good. 

The trustees cannot, however, so retain money which comes into 
their hands as such trustees incidentally, and not as part of the 
trust property (a). A trustee of two funds under independent 
trusts for the same beneficiary cannot retain out of one of them 
in order to satisfy a claim which he has againi^t the beneficiary 
in respect of the other fund (h). 


Sub-Sect. 6 . — Snrithurship and Devolution of Powers. 

316. In the case of trusts constituted, or created by instruments 
coming into operation before, the Ist January, 1882 , a bare power 
given to two or more trustees in whom no estate is vested cannot 
be exercised by the survivor or survivors unless an intention to that 
effect is shown by the instrument (jroating the trust (c). On the 
other hand, a power given to trustees in whom the estate is also 


Ch. D. 232, per Frt, J., at p. 234 ; Be ^Fesion, Dnvm v. Tagari, [1900] 2 
Uh. 164. 

(o) Pfiddij V. Rose (1817), 3 Mer. 86 ; Idmith v. Smith (1835), 1 Y. & 0. 
(EX.) 338; Woodyntl v, Gresley (1836), 8 Sim. 180; WiUos v. Qreenhill 

No. 1) (1800), 29 Beav. 376; Vauy)Uon v. Noble (1861), 30 Beav. 34. 38, 
39; Gorr v. Corr (1879), 3 L. R. Ir. 436, C. A. ; Be Ilarrald, Wilde v. 
Walford (1881), 63 L. J. (cH.) 605, C. A. ; Be Milnes, Milnes v. Sherwin 
(1885), 63 h. T. 634; Be Akerman, Akerman v. Akerman, [1891] 3 Ch. 
212; Be Taylor ^ Taylor v. IFode, [1894] 1 Oh. 671; Be Weston^ Daviei 
V. Tagart, supra; Re Wheeler, Uankinson v. llayter, [1904] 2 Ch. 66, 
per Warring ION, J., at p. 71 ; Be Rhodesia Goldfields, Ltd., Partridge v. 
Rhodesia Gold Fields, Ltd., [1910] 1 Ch. 239 ; fie Towndrow, Grattonv. 
Mdchen, [1911] 1 Ch. 662; and boo title Equity, VoJ. XIII., p. 163. The 
share of a beneficiary under a will is not liable to bf* retained to meet a 
debt which is payable at a future time {Re Birms, Leo v. Binns, [1896J 2 
Ch. 584, 588; Re Abrahams, Ahrahayns v. Abrahams, [1908| 2 Ch. 69), nor 
to meet a debt due from another testator’s estate of which he is executor 
Bruce, Lawford v. Bruce, [1908] 2 Ch. 682, C. X.), nOr to meet a debt 
owing to a firm in which the testator was a partner {Jackson v. Feats, 
[1912] 1 I. R. 267). 

(p) Downes v. BuUock (1858), 25 Bear. 54, 62, 

(fl) ParneU v. Hingston (1856), 3 *Sm. & U- 337 ; Irby v. Irby (No, 3) 
(1858), 25 Beav. 632 ; UalLett v. Hallelt (1879), 13 Ch. D. 232; Jacubs v. 
Bylance (1874), L. R. 17 Eq. 341 ; Be Brown, Dixon v. Brown (1886), 
32 Ch. D. 697 ; Doering v. Doering (1889), 42 Ch. U. 203; Be Eyton, 
BartleU v. Charles (1890), 45 Ch. D. 458. It makes no difference that his 
interest in the trust estate is derivative {Jacubs v. Bylance, suwa ; Doering 
V. Doering, supra), and the principle applies in the case of the assign of a 
benefioiary who is also a trustee and has qpmmittod a breach of trust 
(Mwnris v. JAvie ^842), 1 Y. & C. Ch. Cas. 380). But it does not apply 
where the breach of trust is committed in respect of another fund (Be 
Towndrow, Oration v. Machen, supra) ; and circamstanoes may exempt 
ineftmbranoers of the beneficiary’s share from the application of tne 
prinoiplo {Be Eyton, BartleU v. Charles, supra). 

(а) EcUlett v. HaUett, supra. 

(б) Price v. Loaden (1868), 21 Boav. 508; PaWret v. Owm (1883), 
32 Beav. 684. 

(o) Towneend v. Wilson (1818), 1 B. & Aid. 608 ; Lane v. Dehenhans 
(1853), 11 Hare, 188, t92 , see Be Bacon, Toovey v. Turner, 11907] I Ch, 
475, 478 ; and Utle Poww, Yob XXIII., p. 17. 
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d»dT. 2 . vested may be exercised by the survivor (d), unless a contrary 
PiMrers and intention is indicated by the creator of the trust (e). 

IMscretions In the case of trusts constituted or created by instruments coming 
of Trustees, into operation after the 81st December, 1881, any power or trust 
given to two or more trustees may be exercised or performed by the 
survivor or survivors unless a contrary intention is expressed in the 
instrument creating the trust (/). The contrary intention must be 
clearly expressed, and is not indicated by the fact that a wide 
personal discretitin is vested in the trustees (tjf). 

Devolution. 317 . Every new trustee appointed either under the statutory 
power (//) or by a court of competent jurisdiction has the same 
powers, authorities, and discretiojis as if he had originally been 
apfioinled trustee by the instrument, if any, creating the trust, 
unless a contrary intention is expressed in such instrument (i). 
New trustees appointed under a power in tJio trust instrument are 
often expressly invested with the powers of the original trustees. 
When this is not so, the principle applicable is that prinid faw 
powers given to trustees are incident to their office and pass to the 
holders of the office for the time being in tl\e absence of a contrary 
intention expressed in clear language (A:). Apart from statute, on 
the death of a sole or last surviving trustee the trusts and powers 
vested in him can only be executed by some person pointed out by 
the creator of the trust as a proper person for that purpose (1). 
In the case of trusts constituted or created by instruments coming 


(d) Jie Bacon, Toovey\. Turner, ICh. 475; see also ('o.Litf. 181b; 
Ovjilliams v. Bowel (1661), Hard. 204; Eyre v. Shaflshury (Countess) 
(1723), 2 P. Wms. 102, 121 ; Hudson v. Hudson (1735), Cas. temp. Talb. 127, 
129 ; A.‘G, V, Glegg ( 11 ^$), Amb. 584, 585 ; Flanders v. Clark (llil), 1 Ves. 
Sen. 9; Livesey v. Hording, Livesey v. Beckett (1830), Taml. 460; 
Worhurion v. Sandys (1845), 14 Sim. 622; Lane v. Dehenham (1853), 11 
Hare, 188; Be Cookes' Coutraci (1877), 4 Ch. D. 454. 

(fj) Be Bacon, Toovey v. Turner, supra; see also Co. Litt, 113 a, Hat* 
grave’s note (2), 181 b; Mansell (Lady) v. Mansell (Sir E, F.) (1757), 
Wilm. 36, 60 ; Lancashire v. Lancashire (1848), 2 Ph. 657, 664 ; and the 
cases cited iu note (g), infra. 

(f) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 22, replacing Conveyancing 
and Law of Property Act, 1881 (44 & 45 Viet. e. 41), s. 38. A power 
limited to named trustees or other the trustees of the trust instrument 
be treated as two distinct powi'T9(/\it€tdfnroHQh v. Attenborough (I H56), 
IK. & J, 296; Be De Sommery, Coelenbier v. De Sommery, [191 2J 2 Ch. 
622, per Paiucer J„ at p. 631). 

(rt Crawford v. Forshaw, [1891] 2 Ch. 261, 268, C. A. ; Be Smith, Easiick 
V. [19041 1 Ch. 139, 144 ; Be Bacon, Toovey v. Turner, supra, at 

p. 476 ; compare the earlier cases v. ( 1564), Moore (K. b.), 

61, 62 ; Doyley v. A,-0. (1735), 2 Eq. Tas. Abr. 194 ; Cole v. Wade (1807) 
16 Ves. 27^ 46 ; Foley v. Woniner (1820), 2 .Tac. & W. 245. 246. 

(h) See pp. 73 et seq., ante, 

(i) Trusty Act, 1893 (56 & 57 Viet. c. 53). ss. 10 (3), (6), 37. Similar pro- 
visions were contained iajttat, (1860) 23 & 24 Viet. c. 145, s. 27 (commonly 
Calh‘d Lord Oanworth'sACt), and thr Conveyancing and Law of PropirtV 
Act. 1881 (44 dc 46 Viet.. 0 . 41), BS. 31 (5), (7), 33; compare Trustee Act. 
1850 ( 13 & U Viet. c. 60), a. 33. 

' See Be Ea8tick t^.8miik, su^ra, per Farweix, J., at p. 144. 
(I) Aa, for instance, his n«)rs or his heirs and assigns (J^ Grundm and 
Chnfraet,. (1908] 1 ^Ch. 690, 695, 696); see Mortimer y, Ireland 
(1845)* Tl Jur, 721 ; Cooke y.Cme ford (1842), 13 Sim. 91, 96 ; Be Morion 
md (1880), 15 143^ C, A. ; Ee Cuminghim md 

[1891]2C?h. 567. 
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into operation before the let January, 1B82, the personal repre^ 
aentatxves of a sole or last surviving trustee who has died since that 
date ca^ until new trustees are appointed (m), execute trusts and 
powers in reference to trust estates of inheritance or limited to the 
lieir as special occupant when the heirs or heirs and assigns of the 
trustees are referred to in the trust instrument {n\ but not if there 
is no such reference (o), nor in the case of a legal interest in copy- 
holds (p). In the case of trusts constituted or created by instru- 
ments coming into operation after the Blst Deoember, 1881, tlio 
personal representatives of a sole or last surviving trustee can, until 
the appointment of new trustees, execute any trust or power which 
was capable of being exercised by such trustee, unless a contrary 
intention is expressed in the trust instrument {q\ or the trust^ 
relates to a legal estate in copyholds (r). 

8rii-SLCT. 7. — Lunacy of Trustee. 

318. Where a power is vested in a lunatic in the cluinicter of a 
trustee, or the coTisent of a lunatic to the exercise of a jxower is 
necessary in that character, the committee of his estate, in liis 
name and on his behalf, may, \indor an order of the judge in 
Lunacy, if such judge thinks it expedient, made on the application 
of any person iiuercbted, exercise the power or give the consent in 
such manner as the order directs («). 

(Suu-Sect. 8. — Hesti'v:ti<)ns on ICxerasc of Tourers. 

319. A trustee must not use the powers w'hich the possession of 
the legal estate in the trust property confers on him in law except 
in a proper way for the legitimate purposes of the trust (0, and if 
he is about to do so he may bo restrained by injunction (a). In 
exercising or refraining from the exercise of any p(nvor he must act 
Jionestly (/i), and must not benefit one cestviqiie trust at the expense 


(w) Ee Rouiledge^s Trusts, Eoulledge v, [lOOOj » Oh. 280. 

(n) Convoyancing and Law f>f Pro}>«^rty Act, 1881 (<t4 & 45 Viet. e. 41), 
8. 30; Ee Pixton avd Tong's Contract (1897J tV. X. 178; Ee Waidanis, 
Rivers V. traidmns, [1908] 1 Cli. 123; see Onhor^e to Eowlett {IBSO), 13 
Oh. D. 774, questioned in Ee Morion and JJatleU {]SH0), 15 Oh. D. 143, 
0. A. ; ^ Crwnden and Meux's Contract, [1909] 1 Ch. 690. 

(o) Ee Ingtcby a/nd Boak and Noncich Union Insurarm (Jo. (1883), 13 
L. R. Ir. 326 ; Re Grunden and Meux's CmUract, snpra. 

(V) Copyhold Act, 1894 (57 & 58 Viet. c. 46), s. 88. 

Iq) Conveyancing Act, 1911 (I & 2 Geo. 5, c. 37), h. S (1)--(3). Per- 
sonal representatives *’ in ibid., ,s. 8, means an execufor (original or by 
representation) or administrator ; but does not include an executor who 
has renounced or not proved (ibid., b. 8 (4) ). * 

(r) Ibid., 8. 8 (5). 

(«) Lunacy Act, 1890 (53 & 64 Viet. o. 5), b. 128; see title Lunatics 
AND Persons of Unsound Mind, Vol. XIlJ., pp. 456, 460. 

(t) Balls V. Strutt (1841), 1 Hare, 146jper Wigkam, V.-C., at p. 149* 

(a) Ee Chetisey Market, Ex piaie Waltkew (1819)^ 6 Price, 201, per 
RumABDS, C.B., at p. 279 ; Eecne v. Parkms (1820), 2 Jae. & W. 390 ; 
Awin* (1821), Madd. & G. 10; Ludlow CorporalUtn it, Greenhouse (1827), 
1 Bli. (N. s.) 17, H. L., per Lord Exdon, L.C., at p, 57 p MiUigan.y, Mitehell 
( 1833), 1 My. & K. 440 ; i.-G. v. Liverpool Carporedkm (1835), 1 My & Or. 
171,210; Balls V . Strutt, supra ; v. mocUen (1851), 4&e G. &;Bm. 

468, per Knight Bruce, v.-C., at p. 469 : Dance v. Qoldinghem (1873), 
8Ch. App. 902 ; and p. 206, post: 

<h) OoisMisti {Marqdii) v. Murray (1880), 16 Ch. D. 161, per Maliks, V-4J*, 
at p. 170| tempest v. CamoyS'(Loi^ (1882), 21 Ch. D. 571, C. A* : Bs 
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of another (c), except so far as the exercise of a discretion expressly 
permitted to him by the instrument creating the trust necessarily 
involves that result (r/). If the trustee has only a limited estate 
or interest in the trust property he cannot exercise ’the power in 
such a manner as to prejudice the rights of a legal remainderman (e). 

320. A trustee (iannot exercise a discretionary power in reference 
to a trust fund which has been paid into court (/). 

321. Where a “trust is being administered by the court (g), the 
trustee may, with the sanction of the court (//), exercise discretionary 
powers with respect to it(i); but he cannot act without such sanc- 
tion (/c), and the court will in a proper case control the exercise of 
hi» discretion (1). 

Sou-Sect. 9 . — Disclaimer of Pawera. 

322. A trustee or other person to whom a power is given, 
whether coupled with an interest or not, may, by deed, disclaim 
the power, and, after the disclaimer, is not capable of exercising or 
joining in the exercise of the power (m). After the disclaimer, the 
power may bo exercised by th(j other or others, if any, of the 
persons to whom the power is given, or the survivor or survivors 
of those others, unless the contrary is expressed in the instrument 
creating the power (a). This power of disclaimer does not, however, 
enable a trustee to got rid of part of the trusts imposed on him (o). 


Blnhe, Jones v. Blake {IHS5), 29 Oh. 1). 913, 0. A. ; Re Burrage, Bumingham 

V. Barrage (1890), 62 L. T. 752; Re Smith, Smith v. Thompson, [1895] 

W. N. 144 , coinparo Re Brans, Jones v. Evans, (1013] 1 Oh. 23, 33. 

(c) Wood V Patteson (1847), 10 Beav. 641, 543, 544. 

(d) Oosiahadie v. Costahadie (1847), 6 Hare, 410; Gisborne v. Gisborne 

(1877), 2 App, Cas. 300; Tabor v. Brooks (1878), 10 Oh. D. 273; Re 
fjofthouse, an Infant (1885), 29 Ch. D. 921, 0. A. ; Re Courtier, Coles v. 
Courtier, Courtier v. Coles (1886), 34 Ch. D. 136, A ; Re Bryant, Bryant 
V. [1894] 1 Ch. 324; Tramy. [1908] A. C. 342; see 

pp. 123, 136, ante. n 

(e) Jesse v, Lloyd (1883). 48 L. T. 656, 659. 

If) Re Nctilefoid's Trusts (1888), 69 L. T. 315; Re Murphy's Trusts, 
[1900] 1 1. R. 146 ; see pp. 175 el seq., post, 
ig) See pp. 179 ei seq., post. 

{h) Shewen v. Fande>r4or«^ (1830), 2 Rubs. & M. 75, perLHACU, M.R. ; 
aHirmed (1831), 1 Russ. & M. 347; Mikhelson v. Pipw (1836), 8 Sim. 
64; Minors v, Battison (1876), 1 App. Cas. 428, per Lord Chelmsfoed, 
at R* 438; Re Oadd, Eastuwad v. Clark (1883), 23 Ch. D. 134, C. A. ; 
OecUY. Langdon (1884), 28 Ch. D. 1, C. A. ; Re HaU, Uall v. Hall (1885), 
51 L. T. 901. 

(i) Jones v. Powell (1841). 4 Beav. 96; Oiehorne v. Gisborne, supra ; 
Warren v. Clancy, [1808] 1 1.^R. 127, C. A. 

{k) Walker Y. Smalwood (1768), Amb. 676. Therefore, on a purchase of 
land from trustees, search must be made for any lis pendens ; see title 
Sale op Land, Vol. XXV., pp- 350. 359. . 

(l) BetheU v. Abraham (1873), L. R. 17 Eq. 24: Walker v. Watker 
(1820), 6 Madd. 424 ; see also p, 180. post. 

(m) Conveyancing Aot, 1882 (45 & 46 Viet. o. 39), s, 6(1); see title 
Powf^as, Vol. XXlfl., p. 64, 

(n) Ibid., e. 6 (2). 

(o) Be Byte, Byre v. Xyr«(1883), 49 L. T. 269 ; Hp^l v. PaUinson (1886), 
56 L. J. (CH.) 831 ; Be Somes, Smith v. Somes, [1896] 1 Gh. 250, 255. Ab 
to the efleot oi disclaimer of office by a trusted see pp. 83 «t seg., ants. 
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SuB'Sect. \,-^EnmhurMnmt and Indemnity, 

• 

323. Where a trustee has properly (p) paid or incurred 6 xpen 9 e 8 Heimbtrnie- 
or liabilities in performing a trust, or in respect of the trust 
property, he is entitled to reimbursement or indemnity in iMjspect 
thereof out of the trust property {q\ or from a person sui juris who 
is beneficially entitled thereto (r). His right extends to calls on 
•shares which he has been obliged to pay («)*and to liabilities 
incurred by him in properly carrying on a trade or business under 
the provisions of the instrument creating the trust (t), and to 


(p) Leedham v. Chaimer (1858), 4 K. & J. 458 Ho is not allowed 
expense.^ which ho has incurred unnecessarily (Malcolm v. O'Oallayhnn 
(1836), 3 My. k Cr. 52, 62, C. A.) or improperly (Leedham v. Ckawner, supra ; 
Hosegood v. Pedkr (1896). 66 L. J. (q. b.) 18). 

(q) How V. Godfrey (1678), Cas. temp. Pinch, 361 ; Halsk v. Ilyham (1728), 

2 P, Wms. 463 ; Worrall v, Harford ( 1 802), 8 Vos. 4. per Lord liLDON, L.C., 
at p. 8 ; Be Ormshy, a Minor (1809), 1 Ball k B. 189, per Lord 
Manners, L.C., at p. 190 ; Dawson v. Clarke (181 1). 18 Ves. 247, per Lord 
Eldon, L.C., at p. 254 ; Brocksopp v. Barnes (1820), 6 Madd. 90 ; Moore 
V. Frowd (1837), 3 My. k Cr. 45 ; lie German Mining Co., Ex parte Chippen- 
dale (I86i), 4 Do G. M. & G. 1 9, C. A., per Turner. L. J., at p. 52 ; Morison 
V. Morison (1855), 7 Do G. M. & G. 214, C. A. ; Batten. Proffitt and Scott v. 
Dartmouth Harbour Commissioners (1800), 45 Ch. J). 612, per Kekewioii, J., 
at p. 621 : Budgett v. Budgett, 11895] 1 Ch. 202 : Trustee Act, 1893 
(56 k 67 Viet. o. 63), s. 24, A trustee is entitled as of right to full 
indemnity out of the trust property against all his costs, charges, and 
expenses properly incurred (Edgeumhe v. Carpenter (1839), 1 Beav. 171 ; 
Stott V . Jftlne (1884), 25 Ch. D. 710, C. A., per Lord Selborne, L.C., at 
p. 715 ; Be Beddoe, Downes v, Gottam, [1893] 1 Ch, 547, C. A., per Lind- 
LET, L.J., at p. 658 ; St. Thomas's Hospital (Oovemors) v. Bichardson, 
[1910] 1 K. B. 271, C. A., per Farwell, L.J., at p. 283), and they ore a 
first charge on both the corpus and the income of the propotijy (Stott y. 
Milne, supra, at p. 716; Be Exhall Coal Go., Ltd., Be Bleckley (1866), 
36 Beav. 449). A trustee may be allowed interest on sums advanced 
by him for the benefit of the trust (Finch v. Pcscott (J874), L. R. 17 
Eq. 664). , 

(r) Balsh V. Hyham, supra, at p. 455 ; Be German Mining Go., 
Ex parte Chippendale, supra, at pp. 64 et seq. ; dames v. May (1873)*, L. R. 
6 H. L. 328; Jervis y. Wolferstan (1874), L. R. 18 Eq. 18, per Jessel, 
M.R. at p. 24; Fraser v. Murdoch (1881), 6 App. Cas. 855, per Lord 
llLACKBUBN, at p. 872 ; Hobbs v, Wayet (1887), 36 Ch. D. 266 ; Hardoon 
Y . BeUUos, [1901] A. C. 118, P. C. ; see title Landlord and Tenant, 
Vol. XVIIL, p. 593. The right may subsist after the cestui qus trust has 
alienated bis beneficial interest (Matthews y. Buggles-BrUe, [1911] 1 
Ch. 194). 

(#) Be Universal Banking CorporaUon, Ex parie Challis (1868), 17 L. T, 
637 ; Be National Financial Co., Ex parte Oriental Conmereial Bank 
(1868), 3 Ch. App. 791 ; CasteUan v. aollon (1870), L. R. 10 Eq. 47; 
Hemming v. Maddich (1872), 7 Ch. App. 395; James v. supra: 
Jervis v. Wolferstan, supra ; Fraser Y . Murdoch, supra, per Lord 
Selborne, L.O., at p. 866 ; Hughes -Halleii v. Indian Marrmoth Gold 
Mhies Co. (1882), 22 Ch. D. 661, per Pry, J., at p. 664. 

(t) Ex parte Garland (1804), 10 Ves. 110 ; Be Johnson, Shearman y. 
Bobinson (1880), 15 Ch. D. 548 ; Strickland y. J^mens (188l)» 26 Ch. D. 
245, C. A., per Lord Selborne, L.O., at p. 248 ; He Evans, Evans v. Evam 
(1887), 34 Ch. D. 597, C. A. ; Be BhtndeU, BtundeU v. BlundeU (1800), 
44 Ch. D. 1, C. A. ; and see p. 158, poet. Creditors of the trade or business 
have a right to be put m the place of the trustee as against the trust estate 
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damages and costs recovered against him as legal owner of the 
trust estate, where the injury in respect of which they were recovered 
was not caused by his neglect or default As between the 
beneficiaries, a trustee’s costs and expenses are generally recoverable 
out of capital (a) ; and the trustee has a lien for them on toth^ the 
capital and the income of the trust property in priority to the claims 
of beneficiaries and persons claiming under them (b). If, however, 
he has committed a broach of trust, he cannot recover them until he 
has made good j;he breach (c). Similarly, where the trustee has 
either mixed his own money with the trust fund (d) or expended 
his own money together with trust money in the purchase or 
improvement of property (c), the beneficiaries have a first claim in 
‘ respect of the trust fund, and the trustee has only a subsequent 
claim in respect of his own money. 

324. A trustee is entitled to be reimbursed out of the trust estate 
the costa which he has incurred previously to his appointment in 
obtaining a statement of the trust property and ascertaining that 
he is being duly appointed (/) and the costs incidental to the 
appointment (g), and also the costa of former trustees paid by him 
to their personal representatives on obtaining a transfer of the trust 
property to himself {hy 

325. A trustee has a right to a lien on the trust property and to 
au indemnity thereout for money expended by him in its preserva- 
tion (i) ; and a person who at his request advances money for its 
preservation obtains a similar right by .subrogation(/.‘). 

(Be Johnson, Shearman V. Bobin non (18SO), 16 Cli. D. 64S: BeBvanSfEvana 
V. Emm (J887), 34 D. 597,001, 0. A.; Be Bhmdell, BlundeU v. 
Blundell (1890). 44 Ch. J). I, 11, 0. A,). 

(u) Bencit v Wyndlum (1862), 4 De G. & F. J. 269, i\ A. ; Be Baybould, 
Bayhould v. Turner, [19001 1 Ch. 199. The party injured has the same 
right os the trustee ugauist tiie trust estate (ibuL). 

(a) Fou^ys v. BUiqrave {1864), 4 De G. M. & G. 448, C. A. ; Carter v. 
Seabrighi (Wd), 26 lieav. 374 ; Be Wood'e Trusts (1870), L. K. 11 Eq. 156; 
Be Bullock's Settled Estates, Lofthouse v. Haggard (1904), 91 L, T 651 ; but 
sec Be Mason's Trusts^ Ex parte Sinithelt (1871), L. R. 12 Eq. 111. 

{b),Be Davis, Ex parte James (1832), I Deac. &. Ch. 272; Be German 
Mining Co,, Ex parte Chijrpendale (1864), 4 DeG. M.&G. 19, C. A. ; Be 
EjrhaU Coal Co., l/Ui., Be Jileckley (1866), 36 Beav. 449; Walters v. Wood- 
bridge (1878)> 7 Ch. D. 504, C. A. ; Be Knapman, Knapman v. Wreford 
(1881), 18 Ch. D. 300, C, A, ; Dodds v. Take (1884), 25 Ch. D. 617 ; StoU 
V. Milne (1884), 26 Ch, D. 710, C. A. ; Be Holden, Ex parte Official Beceiver 
(1887), 20 Q, B. D. 43 ; and see note (t). infra. 

(0) . Be KnoU, Bax v. Falmer (1887), 56 L. J. (cH.) 318. 

(a) Ltiptan v. White, WhUe v. Lupton (1809), 15 Ves. 432 ; PenneU v. 
DeffeU (1663), 4 De G. M. G. 372, C. A. ; Be HaUeU's Estate, Knatohhnll 
V. HalleU (1870), 13 Ch. D. 696, C, A. 

{o) Be Fumfrey, deowed^iWorcester City and County Banking Oo* v. 
Blieh (1882), 22 Ch. D, 256. 

if) Harroy v. Ofliw, [1887] W. N. 149. 

> {g) ibid. 

(h Ibid. ^ 

(1) Olaofc V. (1884)> I® Bear. 262, per Romolt, M.E., at 

to. »53, 276, 277 : Be v. Frmoh (1883), 23 Ch. D. 652, 660 ; 

]& If 39 Oh. D. 168; and see titles 
LXKKt V^l. XlX.i pp. 21 / MORTaAOE, Vol. XXI,, pp. 107 ei sea. 

(ki Ohtk V. Mwmdt at p. 277; Todd y. Moorhouse {Wih 

U iU Iq. 69 1 Be LeeUo^ JMiey. Wmik, 
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326. Where (a*Dst property includes both realty and petsoaidty« 
the trustee is entitled to a lien upon the realty in respect 6f SumM 

owing from the realty to the personalty (0- 

♦ ' ,1 

Sub-Seot* 2.— S6<-o/. 

327. A trustee is ordinaril}' entitled to set ofl an amount due to 
him from the trust estate against an amount due to it from him (m) ; 
and he can set off an amount due to the estate from a beneficiary 
against a sum payable out of the estate to such beneficiary (n). 
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328. Where a trustee sues a debtor to the trust estate, the As between 
debtor can set off against the truateo*s claim an amount due to him 
from the cestm qne trust (o) ; and a person who is sued for debt can^ truB^^ute. ** 
set off a sum due from the plaintiff to a trnstoe for him (p). 


Sub-Skot, 3. — Ciists qf Lf-gal Vroewlingi. 

329. A trustee is entitled to be paid out of the trust property Right to c(hhb 
his full costs of legal proceedings which he lias proi)erly instituted of legal pro- 
or defended on behalf of the trust (f?), except whore the proceedings 
result in the whole of the properly being held to belong to third 


{1) Wheeler v. Tootell (1903), 51 W. K. 693. 

(m) McEwdfi V. Orombie (1883), 25 Cli. D. 175 (where, on a sum being 
foiuid to be duo to two trustt*ett from tb<' trust estate and a sum being d<u) 
to the estate from one of them who was bankrupt, it was held that the 
portion, if any, of the sum due to the two trustees which, on inquiry, 
should be found to be due to the bankrupt trustee should be set off 
against tbe sum duo from liim). As to set-off between a loss and a gain 
by different breaches of trust, see pp. 188, 189, wst; as to the right oi 
executors and ad minis Ira tors to set-off, see titles Equity, Vol. aIH., 
i»p. 161 et seq.; KxECirrons and Administrators, Vol. XIV,, pp. $28 rf 
Heq . ; and as to set-off generally, see titles Bankruptcy and iNSOEVENtY, 
Vol. 11., pp. 211 ef seqi. ; EQUITY, Vol, XIII. . pp. 161 el aeq. : Skt-ofp 
AND Counterclaim, Vol. XXV., pp, 481 ei eeq., 492, 503. 

(n) Be Harrald, WiUk v. Wolford (1884), 53 L. J. {':u.) 605, C. A. ; see 
pp. 152, 153, anU. 

(o) Thornton v. Maynord (1875), L. R. lO C. P. 695, 698, 699; evf»ii if 
the amount due from the cestui que trust is in respect of unliquidated 
(iamagt s {Bankes v. Jarvis, [1903] 1 K. B. 649). But where IrufiUH’S of a 
settlement are ereditors of a testator under his covenant in the settlement, 
a legacy left by him to their cestui gue trust i^annot bo set off by way of 
satisfaction against their claim under the settlement {Smith ▼. 

(1861y, 3Giff. 263, 272, 273), 

ip) Cochrane v. Green (1860), 9 C. B. (n. s.) 448; but see Middleton, ji 
Pollock, Ex parte Muger (1875), L. R. 20 Eq. 29, per Jessbl, M.B.,' at 
pp. 35 et seq. Trustees of an estate in which they arc also beneficiaries 
cannot set off a debt due to the estate from a person who is insolvent 
against a debt due from them personal) v to tnisrees fop. that penon 
(Ibid.), 

(q) Feame v. Young (1804), 10 Vea. 184 j Jenour ^.Jenour {ISOS), 10 
Ves. 502; Dmkin v. Wmd (1837), 1 Jur. *35; York v. Brown (1844), 1 
t^oJl* 260; Stephens^. Newhorougk {Lord) (1848), 11 Beav, 403; Musheffy 
iXjord) T. Skeffington (1868), L. R. 3 H. L. 144; Omrtney v. Bmidey 
(1871), 6 I. R. Eq! 99 ; Re ChenneU, Jones v, ChenneU (1878), 8 ChrD. 402, 
0. A. ; Turnery, Hancock (1882), 20 Ch. D. 303, 0#-A- Re Loue^ Hill v. 
"Spurgeon (1885), 29 Ch. D. 348, C. A . ; Boston v, Doweferf 1892)4 R, 1 76, 
C. A., per Lindley, L.J., at p. 177 ; BvdgeU v.RigIpsff, [188^J<!!bv2()i2; 
Mmy T. Poumall, [1898] 1 Cb. 806; but s^ Bearn v. Weffjr ?(1844), 1 
Coll. ,323. He is not allowed costs which he MW inonmd in iimeasooaUy 
defending an action without having obtained tbe sanction ol lifaeemirt fRs 
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parties, as in the case where a voluntary setilemont is avoided by 
the settlor’s bankruptcy or on any other account, or where the 
instrument of trust is avoided by prior adverse interests, in which 
case his costs are in the discretion of the court (r). . 

330. A trustee, however, will not be allowed to charge against 
the trust property the costs of unnecessary proceedings (s), or of 
elaborate proceedings where he might have obtained his object by 
a simpler and less expensive procedure (t)- 

Beddoe, Downe$ v. Cottam, [1893] 1 Ch. 547, C. A.) ; but if there is a doubt 
whether the costs have been properly incurred, he is entitled to the benefit 
of it (Boston V. Landor (1892), 2 Et. 176, 177, C. A.) A trustee accepting 
the office from a defaulting trustee pending a suit for the latter’s removal 
has been deprived of his costs (Peaifield v. Benn (1853), 17 Beav. 622). 
A tiustoe’s right to costs is not aftt'cted by the absence of a co-trustee 
(morer v. Storer (1894), 71 L. T. 704). 

(>•) Mohunv. Muhun{\SlH)f 1 Swan. 201 ; Edenhorouffh v. Canterbury 
(Archbiehop) (1820), 2 Kuss, 93, per Lord Ku)ON, L.C., at p- 112; 
ToioaMnd V. (1841), 4 Beav. 68 ; Hearn v. Welle (1844), 1 Coll. 

323; EUey v. Lutyens (1850), 8 Hare, 159, 165; Heap v. Tonge (1861), 
9 Hare, 90, 106 ; Bveriity. Everitt (1870), L. 11. 10 Eq. 405; Maekay v. 
JDouglaa (1872), L. R. 14 Eq. 106. 123; Ee Buttenoorth, Ex parte Bussell 
(1882), 19 Ch. D. 688. C. A. ; Dutton v. Thompson (1883). 23 Ch. D. 278, 
C. A. ; James v. (Jouchman (1885), 29 CJi. I). 212 : Ee Holden^ Ex parte 
Oj}icialEecciv€r{iSSl),20Q, B. 1). 43 ; Ideal Bedding Go., Lid. v. Holland, 
[1907] 2 Ch. 167, 174 et seq. ; and see title Fraudulent and Voidablb 
Conveyances, Vol. XV., pp. 91, 106. As to the variation of settleimjnts 
where a marriage is annulled or dissolved, see title Husband and Wife, 
VoJ. XVI,, pp. 671 et seq. 

(«) Norns v. NoriiH (1786), 1 Cox, Eq. Cas. 183; Penfold v . Bouch 
(1844), 4 Hare, 271; Firmin v. Putham (1848), 2 De G, & Sm. 99; 
Cochroft V, Sutcliffe 2 ,Eur. (x. s.) 32.3; Horner v. Wheelwriokt 

(1856), 2 Jur. (N. 8.) 367 ; Smith v. Bolden (1863), 33 Beav. 262 ; Ee OuWs 
Trusts (1876), L. R, 20 Eq. 661 ; v. ll oo/cr (1876). 2 Ch. D. 586; 

Ee Chapman, Frennan v. Parker (1895), 72 L. T. 66. (\ A. Where a trustee 
unnecessarily brought an action to have his trust administered by the court, 
alleging difficulties of conHtructiou and administration which were held by 
the court not to exist, the suit was di>mi.“<sed with costs to be paid by 
the trustee personally (Ee Cabbum, Gage v. Eutland (1882), 46 L. T. 
848). Counsers opinion does not always and necessarily justify a 
trustee in bringing or 'defending an action (Devey v. Thornton (1861), 9 
Hare, 222, per Turner, V.-C., at p. 232 ; Stott v. Milne (1884), 25 Ch. D. 
710, C. A., per Lord Selborne, L.C., at p. 714; and see p. 121, ante). 
Where a trustee institutes or defends proceedings in order to have a point 
relating to his private interest decided at the expense of the trust estate, 
h^ will be ordered to pay the costs of them (Henley v. Phillips (1740), 
S Atk. 48; Irwin v. Eogers (1848), 12 I. Eq. R. 159). In proceeding 
in which trustees are merely neutral, they are liable, if they appear on 
an appeal by separate counsel, to be refused their costs (CarroU v. Graham, 
[1906] 1 Ch. 478, C. A, ; Ee Barry's Trusts, Barry v. Smart, [1906] 2 Ch. 368. 
C. A. ; but see OaiUrson v. C/or^ (1906), 95 L. T. 42, C. A.). A trustee 
ought, in a proper case, to jow with tlie eestui que trust in instituting pro- 
ceedings if requested to do so, instead of being made a defendant thereto 
{Eeatie v. Sparkes (1827), I Mol. 8). Trustees who appeared in proof- 
ings between beneficiarieQ. without having been served were not allowed 
their costs (Benn/tfi v. BiddUs (1846), 10 Jur. 634). 

(f) Thomas v. WaMcsr (1864), 18 Beav. 521 (where a suit was instituted 
for the appointment of a new trustee instead of recourse being had to the 
statutorv mode of prooedii|:p (see pp. 76 et seq., ante) ) ; WeUs v. MaU>on 
(1862), 31 Beav. 48 (whei|^ trustee instituted a suit instead of paying 
the trust fund into court (Ha pp. 176 el teq., post) ) ; Be Oabburn, Gage v. 
Buikrnd, supra. ^ < 



Part III — ^Administration of Tbdsts. 


1^1 


331. The cofits of legal prooeedingR occasioned by the mis- Sjbcit, 

conduct of a trustee are in the discretion of the court (a\ Bis3slt§t4 

TriiiiaeR 

332. Where»a cestui gue trust brings an action against the trustee 

for an account or for the administration of the trust estate, the tmtee. 
trustee bears his own costs if and so far as the proceedings have been Action for 
occasioned by his neglect or default (h), and may be ordered to pay account or 
the costa of the cestui que trust (c). On the other hand, the trustee is 
allowed his costa out of the trust estate, or the cestui que tmst's 
share of it, if his conduct has been honest and ^correct ((i), even 
though it may have been mistaken (<^) ; and the cestui que trust or 
his solicitor may be ordered to bear the ccjsts of tho proceedings 
I'crsonally, if they have been commenced wrongfully or too . 
}iastily(/). Wljere the action was necessary ind(^])endently of* a 
hieach of trust committed by the trustee, lie is liable to pay 
the special costs attributable to tho breach of trust, but may lie 
allowed his general costs of the action (q) after ho has made gc' al 
the loss occasioned by the br(‘acb (/;). 


{a) DnwHon v. Vu)rot (1791), 3 Bio. C. C. 236; Anlcers v. Sanilford 
(1840), 4 Jiir. 817 ; Fro/^lr v. IJamilton (1842), 6 Jur. 52/» ; Turqiiand v. 
Knight (1845), 14 643 ; Wilson v. Parlccr (1816), 10 Jur. 979 ; Byme 

V. Korcott (1851), 13 Bcav. 336, jper Lord Lanodauc, M.R., at p. 346; 
Marshall v. Sludden (1<S51). 4 lie G. &. Sm. 468 ; A.-G. v. Murdoch (1856), 

2 K. & J. 571 : Kendall r. Masters (1800), 21)cG». F. fieJ. 200 ; Grierson V. 
Astle (1860), 3 L. T. 288 ; Valaireiy. Varew (1863), 32 Hcav. 564 ; Tlemnf 
V. Macdonald (1866), 15 W, R. 165; Kaylor v. Sniilh (1867), 15 W. It. 
528 ; Birks v. MiekUthwait (1864), 34 L. J. (CH.) 364; Gough v. Ktty 
(1869), 20 L. T. 358 ; Griffin v. Brady (1860). 30 L. J. (on.) 136 ; Easton v. 
Landor (1892), 2 K. 176, C. A.; Be. llodgicinson, Ilodgkinson v. Ihdghinson, 
11895] 2 Ch. 190, C. A. ; Be Knox's TrUsts, [1895] 2 Oh. 483, C. A. ; and 
hoo notes (b), {(’) and (jy), infra, pp, J82, 193, 'post. Trast(3eR arc not 
leiicved from liability to pay the costs of an action wh^ li their miseoriduot 
has occasioned by a direction in the instrument of 1r« that if a bciio- 
fician^ institutes jirocecdings for tlie administration of tho tiiist cslale, 
the costs of all parties shall be paid out of liis share (Be WiUia.m.Sf 
Williams v. Williams, |1912] I Ch. 399). 

(6) Simpson v. Bathurst, Shepherd v. Bathurst (f809), 5 Ch. App. 193, 
per Lord Hatherley, L.C., at p. 202 ; Payne v, Evens (1874), L. U. 18 Eq. 
356 J Be Page, Jones v. Morgan, [1893] 1 Ch. 304; and see ]>. 193, post. 

(r) Xewton v. Askew (1848), 11 Beav. 145, 152; Svringelt v. JJashwood ^ 
(1860), 2 Giff. 521 ; Eglin v. Sanderson (1802), 3 Giff. 434 ; IliUiard Y. 
Eulford (1876), 4 Cb. iJ. 389, 394 ; Be flai/Pr, Be IJaytery, WeUs 

(1883), 32 W. U. 26; Be Burgh v. M^ClinUick (1883), 1 1 L. K. Ir. 220; 
Be Knox's Timsts, supra; Re Skinner, Gooper v. (S'Ataner, [1904] 1 Ch. 
289. 

(d) Otiley v. OiVry (1845), 8 Beav. 602; Thompson v. Clive (1848), 11 
Beav. 475 ; Be Andrews, Edwards v. Dewar (18h5), 34 W. H. 62. 

(c) Whitmarshv. Bober Ison (1842), 1 Y. ^ C. t'h. Cas. 715; Smith v. 
Crmer (1875), 24 W. R. 51. 

(/) Aylmer v. Winierboitom (1857), 4 Jur. (s. s.) 19 ; Fane v. Fans 
(1879), 13 Ch. D. 228; Be Andrews, Edwards v. Dewar, supra; Be 
Dartnall, Sawyer v. Goddard, [1896] 1 Ch. 474, C. A. 

(g) Pride v. Books (1840), 2 Beav. 430 ; Campbell v. Bainbridge (1868), 
L. B. 6 Eq. 269, 274 ; BeU v. Turner (1877), 47 L. J. (cir.) 76. As to 
apportioning the costs of a defaulting and insolvent trustee and a solvent 
timtee who appear together, see McEwan y^Cromhic (1883), 26 Ch. D, 

{h) Lewis v. Troslb •(1882), 21 Clh. I) " Basham, Eunna/y v, 

H.L»— XXVffl. 
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333. Where there i& more than one trustee, both or all ouglit to 
sue or defend jointly, and are only allowed one set of costs (t), 
except where a severance is necessary or proper owing to one of them 
being a beneficiary (/j), or being attacked hostilely (1), or for some 
other good reason (w). 

334. Where a trustee is allowed his costs, charges, and expenses, 
or is deprived of costs, or is ordered to pay costs, an appeal lies 
against the decision (/t). notwithstanding the general rule against 
appeals in respect of costs (o). 


f^uii-SEOT. 4. — Remuneration. 

335. Except under an express or implied direction in the instru- 
ment creating the trust (a) or an express order of court (fc), or by 
an express stipulation on the subject which he has made with the 
rrstui qiie trust before he accepted the trust (c), or where the trust 


Basham 23 Ch. T). 195 ; Be Knott, Bax v. Palmer (1887). 56 L. J. (CH.) 

318 . 

(t) Nicliohon V. F nllciner 1 Mol. 555; Tlolvomhc v. Jones (1831), 

1 L. J. (cu.) 46; Young v. Scott (1834). 1 Jo. Ex. Ir. 71; Gaunt v. 
Taylor (1840), 2 Bcav. .316; Allen v. Thorp (1843), 7 Beav. 72; Coohe 
V. Couriown {Lord) (1814), 6 1. Efj. K. 266, 270; Farr v. Skeriffe, Dykes 
V. Farr (1845), 4 Hare. 512, 528; Wiles v. Cooper (1846), 9 Beav. 294. 
298; Hughes y. Key {IS65), 20 Bony. 305; Hodson v. Cash (1855), 1 Jur, 
(N. 8.) 864: Course v. Humphrey (1859), 26 Boav. 402; Pnurc v. Hiue, 
(No. 2) (1859), 27 Beav. 345; A. O. v. Wynlle (1860), 28 Beav. 464; 
Gompekz v. Kensit (1872), L. R. 13 Eq. 369, 381 ; Ilosegood v. Pedler 
(1896), 66 L. J. (q. B.) 18 ; Be Isaac, Cronhach v. Isaac, [1897] 1 Ch. 251, 
255, 266, C. A. As to wliere one Irusfcee is solvent and the other is 
insolvent and in default, sec McEwan v. Crombie (1883), 25 Ch, D. 175. 

(L) Be lore. Hill v. Spurgeon (1885), 29 (^h. 1) 348, C. A. 

(/) Webb V. Webb (1847), 16 Sim. 55; Cum, mins v. Bromfield (1857), 3 
Jur. (n. a.) 657 ; Re Maddocl\ Hult v. Wright, [1899] 2 Ch. 588. In 
Riicb a case he may appe.ar by two counsel at the hearmg {Be Maddock, 
Butt V. Wright, siwra). 

(m) Kampf v (1837), Coop. Pr. Cas. 13; Aldridge v. Westbrook 

(1841), 4 Beav. 212 ; Dudgeon v. ( U)rmley {ISA'D, 2 Con. & Law 422 ; Woods 
V. IVoods (1846), 5 liars, 229; Be Isaac, Cronhach v. Isaac, supra, at p. 256. 

(«) Be Chennell, Jones v. Chcnnell (1878), 8 Ch. I). 492, C. A. ; Be 
KnighVs (Sarah) IPill (1884). 26 Ch. D. 82, C. A. ; Be Love, Hill v. Spurgeon 
(1885), 29 Ch. D. 348, C. A. ; Charles v. Jones (1886), 33 Ch. D. 80, C, A. ; 
Be Bcfldoe, Downes v. Cottam, [1893] 1 Ch. 547, C. A. 

(o) See title Puactice and PmMT,DuuE, Vol. .\XI1I., p. 180. 

(a) Ellison v. Airey (1748), 1 V«j8. Sen. Ill, 115; WM v. Shaftesbury 
(Earl), Shaftesbury (Earl) v. Anowsmith (1802), 7 Ves. 480; Willis v. 
Kibble (1839), 1 Beav. 559 : Be Sherwood (1840), 3 Beav, 338 ; Be Thorley 
(J.), Thorky V. Massam, Be Thorley (TP. R.), Thorley v. Massam, [1891] 

2 Ch. 613 C. A. ; Johson v. Palmer, [1893J I Oh. 71. C. A. As to the 
reinuneraiion of trustees for debenturo-holdors, see Re Piccadilly Hotel, 
LUi., Paul V. Piccadilly Holer, Ltd., [1911] 2 Ch. 534 ; Be Locke and Smith, 
Lid.. Wigan v. The Co., [1914] I Ch. 6S7. 

(h) Brocksopp v. Barnes (1820). 5 Madd. 90, per Leach, V.-C., at pp. 90, 
91; Marshall y. HoUoway (1820), 2 Swan. 432, 453, 454; Bainbrigge v, 
Bhir (1845), 8 Beav. 688, per Lord Langdale, M.R., at pp. 696, ‘697; 
Be Freeman* s SettUment Trusts (1887), 37 Ch. D. 148 ; Be Bi^elL BigneU 
V. Ch»man, [1892] 1 Ch. 59, C. A. 

(c) Ayliffe V. Murray (17^), 2 Atk. 58, per Lord Hardwicke, L.C., at 
pp. 69, 6(); Be Accles, Ltdk, Hodgson v. Accles, Ltd., [1902] W. N. 164. 
If a trustee before^ accepting the office openly tells the cestui que trust 
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property is in another country in which he is allowed remuneration 
by the local law (d), a trustee is not entitled to a salary (e), or 
compensation for personal trouble and loss of time (/). 

336. The (fisability to receive remuneration exists even where the 
trustee acts as a solicitor or in some other professional capacity (<;), 
or where he carries on or transacts a trade or business in connexion 
with and for the benefit of the trust (h); and it extends to the firm 
of the professional trustee and to his partners individually (i), 


that he will not act unless the cestui que truhl will him a remuiiera 
tion not contemplated by the terms ot the trust, and the cestui quc 
trust contracts that lie shall have it. the transaction may be upheld , 
{Ayliffev. Murray (1740), 2 Atk. r)8). But a bargain of this kind ougli^ to 
be discouiaged ; and the remuneration was disallowed where the trustee 
died before lie had completely perfovin<*d the trust (Qould v. Fleetwood 
(1732), 3 P Wms. 251. note (a)). A trustee who Inis accepted the oflice 
without any stipulation on the subject cannot afterwards refuse to con- 
tinue to act unless he is remunenifcuJ, even ihougli, by performing his 
duties, he has greatly benefited tiie irstui que frusi {Baiulniage v. Flair 
(184rd, 8 Be.av. r>88, 50(1 ; Barrcit v. Uartlnj (1866), h. \i. 2 Eq. 789, per 
Stuart, at p. 796). 

(d) Chambers v. Goldwin (1804), 9 Ve». 2;>l, 267 et svq., {) A. 

(e) Taylor v. Taylor (1843), 4 t)r. k War. J24 ; Re Bediuqfield^ Jiedmy- 
fieU V. iJ^Eye (1887), 57 L. T. 332. 

if) How V. Ood/rta/ (1678), Ots temp. Kinclu ,‘]6I : Uonithouv. IJocIcmore 
(1685), 1 Vern. 316 Robinson v. Pill ( J734), 3 P. Wms. 249 ; Re Ormshy. 
a Mirior (1809), I Ball iV, 15. 189, 190; Pivve v. Featlie (1863), 9 .lur, 
{S. S.) 1119; Barrett Harik}/, supra, at p. 796; Re Aeeles, Lid./Rodqson 
V. Aedes, LUif [1902J W. \. 161. The fact that the trustee has ben (di ted 
the trust property to the prejudice of Ids own affairs cannot be taken into 
(consideration (Robinson v. Pelt, supra). He cannot charge or take a com* 
mission or other remuneration (or performing any duty in connexion with 
tJie trust unless he is specially authorised to do so by the instrument 
creating the trust (Arnold v. darner (1847), 2 P!i. 231, C, A., per Lord 
(V)TTENHAM, L.C., at p. 235 ; Nicholson v. Tuthi (No. 2) (1857), 3 K. & ,f. 
159) ; as to a trustee wlio is an auctioiujcr, see MattniM^n v. Clarke (1854), 3 
Drew. 3; Douglas v. Archbutt (1858), 2 Do C. A J. 148, C. A.; and 
title Auction anu Auctioneers, VoI. 1., p. 516. .As to the right of u 
constructive trustee to remuneration in some c^sos, see p. 165, post 
A director of a company who holds his qualification shares as trustee for 
another company is not accountable to that ^company for his director's 
fees (Be Dover Coalfield Extension, Ltd., [1908] 1 Ch. 65, 0. A.). As to 
where a person who acted as sab'sinan for a firm at. a salary was appointed 
trustee of a share in the firm, see Rr Lewis v. Lewis (1910), 103 

L. T. 405. 

(g) A^eicv. t/rmes (1833), 1 Mac. &G. 668, note (d); Moores, Frowd(\H*il), 
3 My. & O. 45 ; Fraser v. Palmer (1841), 4 Y. & 0. (ex.) 515 ; Bainhrigge 
y.B)aif, supra ; Stanes v. Parker (1846), 9 Beav. 385, per Lord LA\ai)Ai.E, 

M. R,, at p. 389 ; Todd v. Wilson (1846), 9 Beav. 486; Gomley v. Wood 
(1846), 3 Jo. & Lat. 678; Re Wyche (1848), 11 Beav. 209; (Jradock v. 
Piper (1860), 1 Mac. & G. 664, C. A. ; JAm^ln v. Windsor (1851), 9 Hare, 
168; Broughton v. Broughton (1855), 6 De G. M. & G. 160, C. A. ; Re 
Barber, Burgess v. Vinicome (1888), 34 Ch. D. 77. 

(h) Burden v. Burden{\S\^), 1 Ves. k B. 170; Stocken v. Dawson (1843), 
6 Beav. 371 ; Barrcit v. Uariley, supra ; Re Norrinaton, Brindley v. 
Paiindge (1879), 13 Ch. D. 654, C. A., per Bacon, V.-C., at pp. 662, 
663. 

(t) Christophers v. While (1847), 10 Beav. 523 ; Broughton v. Broughtout 
eupra; Corsellis, Lawton v. Ehues (1887), 34 Ch, D. 676, C. A. But 
where the partner of ^ solicitor-trustee is appointed steward of a manor 
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unless the trustee arranges that the partner employed shall alone 
be entitled to the remuneration (k). The rule also extends to 
executors and to trustees of implied trusts (Z). It does not, how- 
ever, apply to the costs of a solicitor-trustee acting in legal proceed- 
ings for himself and his co-trustees jointly, or for himself and his 
cestui quc trust (m), or where he acts separately for a person to whom 
trust money is lent on mortgage (w), or as between him and a 
stranger who unsuccessfully brings an adverse action against the 
trust (o). 

337. The creator of a trust may, however, expressly declare that 
a Irustoe who is a solicitor (*r acta in some other professional 

^ character shall receive his usual professional remuneration for so 
acti,ng(a). Such a declaration in a will amounts to a legacy to the 
trustee ; it is, therefore, vc id if he is an atteating witness to the 
will (h), and docs not take effect if the testator’s estate is insolvent (c), 
though it operates notwith.^tanding the hequest of a legacy to the 
trustee conditionally upon his acc{])Ling the trust (d). The declara- 
tion <loes not autlioriso charges for services not strictly profes- 
sional (e) unless expressly so worded (/). 

338. The trust(3ea, unless specially aulhorisod to do so, cannot 
l)iiul the bciieficuirieH as to the amount of the remuneration to be 
paid to a solicitor-trustee, or to an indepondout solicitor (f/), and a 


forniijuj part of the trufit estate, the firm is not a(‘('oun1able to the trust 
esLaio for fees received by him for inanorial business and brought into the 
partiuirship accounts, since they were received by Jiim as steward and not 
as a solicitor {lie CornelUhy Lawton v. Jilwes (1SS7), 34 Ch. D. (575, C. A.). 

(A) Clack V. Carton (18()1), 7 dnr. (\. s.) 441. 

(/) Pollard V. Poyh, Kciirm v. Poylc (18(>0), 1 Juw. & Srn. 319; 
Cavmichicl v. ill son (183('), 4 Bli. (N. s.) 145, H. L. ; Macartney y. Dickey 
(1805), 16 1. Ch. \l. 400. 

im) Cradock v. Piper (1850), 1 Mae. & G. 604. (/. A, ; Lincoln v. Windsor 
(J85I), 0 Hare, 158 ; Be Barber, Burgess v. Vir.icorne (1886), 34 Ch. D. 77 ; 
Me CorselliK, l.au ton v. Elwes, su pra. But w heie. a trustee-solicitor employs 
another vsolieitor to act for Idm in proceeding's on behalf of the trust on 
agt'ucy terms, th(5 benefit of the contract accrues to the trust estate and 
not to liimseif (J?c Taylor (18.54), 18 Beav. 165). 

(;0 Whitney v. (1869), 4 Ch. App. 513. 

(o) Finoe v. Beattie (1803), 9 Jiir. (N. s.) 1119. 

{a) Chrislophers v. White ( 1847), 10 Beav. 5*23, per Lord Lakgdale, M.E., 
:it p. 524 ; Douglas v. Archlmti (1858), 2 De G. & J. 148, C. A. ; Be Fish, 
licnnett v. Bennett, [1893J 2 Ch. 413, C. A. ; Be Webb, Lambert v. Still, 
[1894] 1 Cli. 73, C. A. For various forms of a declaration for this purpose, 
see 47 Sol. Jo. 6, 25 ; Encyclopedia of Forms and Precedents, Vol. II.. 
p. 412 : Yol. XI1I„ p. 440 ; Vol. XV., p. 409. 

(6) Be PooUy (1888), 40 Ch. D. 1, C. A.; see title Wills, p. 566, 
note («), post, I 

(<) ReWhUe, Pennell 'v. FranUin, [1898] 1 Ch. 297. 

{d) Be Fish, Bennett v. Benmit, supra, 

(ci Harbin v. Darby (No. 1) (1850), 28 Beav. 325 ; Be Chappie, Newton 
V. Chapman (1884), 27 Cfi. P. 584 ; Be Chalinder and Henngton, [1907] 1 
Ch. 58. 

if) Be Ames, Ames v. Taylor (1883), 25 Ch. D. 72 ; Clarkson v, Robinson, 
[1900] 2 Ch. 722, 

(fl) B,e Fish, Bennett v. Bennett, supra ; Be WeUborne, [1901] 1 Ch. 312, 

Ct A 
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solicitor-irustee ought to inform the beneficiarieB of their right to 9. 

have his bill taxed (It), Bltfttaol 

fWMftOW. 

339. A constructive trustee may be entitled to an allowance 
or remuneralSon in respect of the time and trouble expended by 
him on property of which he is rightfully in possession, but of / 
which he is in equity a constructive trustee (i). 


Sub-Skci’. 5 . — Protection of the Court 

340. Where a trustee is in doubt as to his right course of rower to 
action, he is entitled to take the opinion of the court (A:); and, ^ppiytothe 
generally, a trustee is entitled to the reasonable protection and 
direction of a court of equity in the exercise of his trust (/). If,* 
however, he obstinately, capriciously, or unreasonably refuses to Vet 
without that protection, he will be ordered to pay the costs of the 
proceedings for obtaining it (m). The decision of a court of first 
instance completely protects and indemnifies him in respect of 
what he does in accordance with it (n). If he appeals from it to a 
higher tribunal, he does so at his own riRk((>) ; and, if hes fails, he 
will be ordered to pay the costs of the appeal ( ;>). 


(A) Ke Webb, Lambert v. Still, [1894] 1 Cli. 73, C. A. ; see Allen v. Jarvie 
(18G0), 4 Cli. App. 618: t.tlo SuLiciTORS, Vol. XXVL, p. 753. 

(i) Brown v. Litton (1711), 1 P. Wms. 140 ; Brtrwn v. De Tastei {\S2l)p 
Jao. 284 ; Wedderhurn v. Wedderbum (1856), 22 Beav. 84. 

{k) Talbot V. Radnor {Earl) (1834), 3 My. & K. 262, per Lbacu, M.U., 
at p. 253 ; Iredell v. Iredell (1854), 18 Beav. 202; King v. King (1857), 

I 1)0 G. & J. 663, C. A.; Bose v. Skarrod (1863), 11 W. li. 356; Re 
Radnor's (Earl) Will Trusts (1890), 46 Ch. D. 402, C. A., per Lord Esuer, 
M.R., at p. 423 ; R. S. C., Ord. 64 a ; Ord. 65, r. 3. A trustee invested 
witli an absolute discretion may obtain the direction of the court as to its 
exercise (Law Ouarantee Trust and Aemdent Society y. Munich Reinsurance 
Co., [1912] 1 Cli. 13H, jfer VVARiaNGTON, J,, at p. 16C> 

(l) Taylor v. Glanville (1818), 3 Madd. 176, per Leach, V.-C., at p. 178 ; 
Goodson V. PMisson (1827), 3 Russ. 683, perLovd GrrKOKU, M.K., at p. 589 ; 
Gardiner v. Downes (1856), 22 Beav. 395, per Romilly, M.R., at p. 397 ; 
King v. King (ISbl), 1 De G. & J. 663, (’. A. ; Mertin v. Blagrave (1858), 25 
Beav. 125, per Romilly, M.R., at pp. 137, 138; Cook v. Harvey, [1874] 
W. N. 69 ; and see p. lS’2,po8t. Where the matter is in doubt a trustee 
has a right to take proceedings to ascertain whctlMT any amount is due 
from or to liim to or from his cestui que trust (Singleton v. Selwyn (1863), 
9 L. T. 408, per Wood, V.-C., at p. 409. As to the right of a trustee to a 
release, see pp. 116, 117, ante. 

(m) Taylor v. GlanviUe, supra, at p. 178 ; Oood'ion V. EUisson, supra, 
at p. 589 ; Re Gabbum, Gage v. Rutland (1882), 46 L. T. 848. He cannot 
throw the expense of obtaining the protection upon the trust property 
where no responsibility on his part is involved, or where his motive is 
obviously vexatious (Carteis v. Candler (18J1), Madd. &G. 123). 

(a) Underwood v. Hatton (1842), 5 Beav- 36 ; Foster v. M*]Mahon (1847), 

II I. Eq. B. 287; Rowland v. Morgan (1848), 13 Jur. 23, per Lord 
COTTENHAM, L.C., at p. 26; Smith v! 5mt(A(1801), 1 Drew. & 8m. 384, 
per Kinderslet, V. C., at p. 387 ; Be Radnor's (Earl) Will Trusts, supra, 
at p. 423. 

(o) Rowland v. Morgan, swpra, at p. 26: Tucker r, Hertuman (1863), 
4De G. M.&G. 395, 404. C. A. 

(p) Be Butterworth, Ex parte Bussell (1882), 19 Ch. D- 58S| 0- A. ; Be 
Bennor^s {Earl) WiU Trusts, sv^ra, at p. 423. 
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Sect. 4. — Dealings with Beneficiaries and Their Interests. 
vSuii'SECT. to Trmtees. 

341 . Ab a trustee is not entitled to remuneration for his 
services (q), so a gift to him from a cestui que tmst is liable to be set 
aside (r), especially if it is made out of or with respect to the capital 
or income of the trust property (a). Such a gift may, however, 
stand if the trustee can prove that he has placed himself in exactly 
the same positiot^ ^ stranger would have been in, and that he 
has taken no advantage of his iniiuence or knowledge, or of his 
relation to the cestui que tmst, beyond what may be the natural and 
unavoidable consequence of kindness arising out of that relation, 
^iid that he has put the cesim que trust on his guard, and has 
broflght everytljing to the knowledge of the cestui que trust which 
he himself knew (/> 

Sub-Sect. 1!. — Itnr;jtuns with lienefkuiritis. 

342 . A bargain or arrangement between a trustee and a cestui 
que trust with reference to the trust property, by which the interest 
of the cestui que trust therein is in any way ])rejiulic0d, is liable to 
be set aside, unless it can be shown that the cestui que inist, in 
concurring in it, was fully uw'are of all the circumstances of the 
case, and had not been sul)jocted to any pressure or undue 
influence (a). 


(q) See pp. 162 cl seg., ante. 

(r) Uylion v. Hylton (17M), 2 Vos. Sou. 547 ; Billage v. Southce (1852) 
9 Hare, 534, per Tuiinkk, at p. 5-10. It is almost imposvsible that , 
whore the relation ot trustee and cestui que trust exists, a transaction pur- 
porting to be a bounty for the eieoution ol antecedent duty can > tiind, 
however moral and ci editable the action may be {Uakh v. Hatch (1804), 

9 Ve«. 292, per Lord Eldon, L.(\, at pp, 296, 297). A ecsiui que trust 
cannot give a benefit to a trustee [Vaughton v. .\ohle (1801), 30 Beav 34, 
per Romilly, M.R., at p, 39, and see title Fraudulent and Voidable 
Conveyanc es, Vol. AV., pp. 109, 110). A gift from a cestui que trust to a 
trustee, even whore the parties are in the relation oi wife and husband, can 
only be supported by very strong and clear evidence {Re Blake, Blake v. 
Power (1889), 37 W. R, 441, per Kay, J., at p. 442). 

(«) Barrett v. Hartley (1866), L. R. 2 Eq. 789 , see title Gifts, Vol. XV., 
p. 4(*5. 

(t) Hunter v. Atkins (1834), 3 My. & K. 113 t'. A., per Lord Brougham, 
L.O., at p. 135. No one standing in a fiduciary relation to a person 
c^n retain a gift made to him by that person if (he donor impeaches the 
gift within a reasonable time, unless the donee can prove that the donor 
had independent advice, or that the fiduciary relation had ceased for so 
long that the donor was under no control or influence whatever {PoweU v- 
PowfU, fl900J 1 Ch. 243. per Fakwkll, J., at p. 245). 

(«) Eylton V. Hylton, eupfV ; Aberdeen Rail. Co. v. Blakie Brothers 
(1854), 1 Macq. 461, H. L. ; mis v. Barker 7 Ch. App. 104 ; Costa 
Kiea Rail Co., Ltd. v. Forwood, [1901] 1 Ch. 746, C. A., per Vaughan 
Williams L. J., at pp. 760^ 761. The transaction, in order to be impeach- 
able, must be connected with the tiust {Knight v. Marjorihanks (1849), 
2 Mac. A (4. 10, f. A.), and the rule does not extend to dealings between 
a mortgagee and mortgagor [ihid.y A dealing of a trustee with a cestui 
que trust may be upheld if it is fair in all respects and no advantage has 
been taken of the cestui que trust, and it is clear that he knew his rights and 
that the facts were correctly repicsented to him {I/uther v. Rmneoni ( 1 860), 

10 1. Ch. R. 194, per Brady, L.C , at p. 2(H)). 
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Wherei however, the terms of the trust authorise the raising of 
money on the security of trust property, one of several trustees may 
lend money on a mortgage thereof by the trustees, and may exercise 
the powers of a mortgagee over it adversely to the trust (h), 

SliB-SEcrr. 3. — Purchase by Trusteen. 

343 . Except under an express authority contained in the 
instrument creating the trust or under an order of a court of com- 
petent jurisdiction (r), a person who is invested with a trust or power 
to sell property cannot purchase it from himself, since he cannot at 
the same time occupy the two positions of vendor and purchaser {d ) ; 
and one of several such persons cannot purchase it from the others (e). 
If such a person desires to purchase such pro^Hirty he must first bS 
discharged from his trusteeship (/); and even then, in order^hat 
the transaction may be unimpeachable, it must be clear that, in 
purchasing it, lie is not taking an advantage of knowledge wliich 
he has acquired in respect of it during his trusteeship (g). Nor can 
he sell tlu? jiroperty to iiirnself jointly with others, or to a trustee for 
himself (/<), or to another jierson with a view to its resale to 
himself (i), though if the sale is in all respects bond fide he may 
sell to the trustees of his marriago settlement (h) or to a joint stock 
company in which he is a shareholder (f). After selling it to an 


(6) A.’G. V. Hardy (1851), 1 Sim. (N. 8.) 3.38; Be Mmon'H Orphatuige 
and Lotulon and North Western Bail Vo., [1890] I Ch. 54, per Stikling, 
at p. 59; and p. 171, post. 

(c) Campbell v. Walker (1800), 6 Ves. 678, per Auden, M.R., at p. 68) ; 
Farmer v. Bean (1863), 32 Bcav, 327 ; Tennant v. Trenchard (1869), 4 Ch. 
App. 637, per Lord Hatherlet, L.C., at p. 647. 

(d) Whelpdale v. Cookson (1747), 1 Ves. Sen. 9 ; Mackretk v. Fox (1791), 

4 Bro. Pari. Cas. 258 ; Ex parte Lacey (1802), 6 Vcb. 625, per Lord Eldon, 

L.C., at p. 626 ; Ex parte James (1803), 8 Ves. 337 ; Randall v. Errington 
(1805), 10 Ves. 423 ; Bownes v. Qrazebrook (1817), .3 Mer. 200 ; Re Bloye's 
Trust (1849), 1 Mac. vSe G. 488, < A., per Lowl Jottenuam, L.C., at 

pp. 496 et sea. ; Knight v. Marjoribanks (1849), 2 Mac., & G. 10, 12. A, ; 
Lewis V. Hillman (1852), 3 H. L. I'as. 607 ; Benton v. Bonner (1856). 23 
Beav. 285, per Romillt, M.R., at p. 290; Fhwriyht v Lambert (1885), 52 
L. T. 646, per Field, J., at p. 652; Beningficld v. Baxter (1886), 12 App, 
Cas. 167, P. C. ; Silkstoneand Haiqh MoorVoalCo. v. Edey, 1 190tJj 1 Ch. 167. 

(e) Whirheoie v. Lawrence (1798), 3 Ves, 740 ; Ex parte Reynolds (1800), 

5 Vc9. 707 ; Morse v. Royal (1806), 12 Ves. 355, per Lord Euskine, L.C., 
at p. 372 ; Re Norringion, Brindley v. Partridge (1879), 13 Ch. D. 664, C. A. 

(f) Campbell v. Walker, supra, per Arden, M.R., at p. 681 ; Ex parte 
Lacey, supra, at pp. 626, 027 ; Ex parte James, supra, at p. 348 ; 
Bournes v. Qrazebrook, sujrra, per Lord Eldon, L V., at p. 208 ; Re 
Boles and British Land Co.'s Contract, [1902] 1 Ch. 244. If the trustee 
desires to purchase, and is v illing to give more for the property than anyone 
else, he should apply to a court oi equity, which would then take the 
conduct of sale, aive^tiug him of his character of trustee in respect of it, 
and authorising him to bid at it {Camj)beU v. Walker, swpra, at p. 681). 

(cf) Ex parte Lacey, supra, at pp. 626, 627. 

(a) Bownes v. Qrazebrook, supra ; Boheii-son v. Norrie (1858), 1 Giff. 421 ; 
Farrar v. Farrars, Lid. (1888), 40 Ch. B. 395, C. A., per Lindlet, L.J., ut 
p. 409. 

(i) Sanderson v. irai/wer, Campbell v. Walker Vfja. 601 , Cook 

V, CoUinqridge (1823), Jac. 607. 

{k) Hickley v. Hickley (1876), 2 Ch. D. 190. 

(I) Farrar v. Farrars, Ltd., supra. 
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independent person under the trust for sale, he cannot repui- 
chase it for himself, so long as the contract for sale to that person 
remains executory, and he has power either to enforce it or to 
rescind or alter it (m). A subsequent repurchase by the trustee after 
a hand fide sale to a third party and the lapse of a considerable 
period will not, however, be set aside on the ground that when 
he sold the property he hoped to repurchase it for himself at some 
future time(n). Moreover, subject to the same principles as 
regulate purchases, by other trustees from their cestui que trust (o\ 
he may purchase tho beneficial interest of a cestui que trust in 
property which he holds on trust for sale (p\ and may purchase tlie 
property itself where the cestui que trust has assumed the conduct 
erf the sale and arranges for the purchase ((/), or where the cestui 
que trust urges the purchase on the trustee (r) or agrees to it (s). 

344. The disability to purchase the trust property extends to 
the solicitor or agent of a trustee for sale employed by him in 
connexion witli the sale (0- 

345. A trustee for other purposes than for sale cannot pundiase 
the property, where the purchase would conflict with his duties 
respecting it or his position in regard to it (a). There is, liowever, 


(m) Parker v. McKenna (1874), 10 Ch. App. 96, per Mwixisif, li.J.. at 
p, 126 ; Williams v. Scott, [1000] A. 499, ?. C. ; Delves v. GVr?//, [1902] 
2 Ch. 606. Ho cannot, of course*, do so if there has been some previoua 
agreement or understanding between himself and the purchaser aa to the 
subsequent purchase (Parker v. McKenna, supra, at p. 126). 

(n) Baker v. Pack (1861), 9 W. R. 472, C. A. ; Re Postleihivaite, Postle 
thwaite v. Rickman (1888), 37 W. R. 200, C. A.; compitr.* Ifvnell v 
Littlejohn, [1904] I Ch. 689 (sale under the Settled Land Acts). 

(o) See pp. 169, 170, post. 

(p) Randall v. Errington (1805), 10 Ves. 423, per Grant, M R., at p. 427. 

(q) Coles V. Treoothick (1804). 9 Ves. 234. 

(r) Morse v. Royal (1800), 12 Ves. 355, 375. 

(s) Clarke v. Swaile (1762), 2 Eden, 134; Coles v. Treoothick, supra; 
Dover r. Buck (1865), 5 Giflf, 67. per Stuart, V.-C., at p. 63 : Re Douglas 
and PoweU*6 Contract, [1902] 2 Ch. 296, per Byrne, J., at p. 313. 

it) Twining v. Mortice (1788), 2 Bro. C. C. 326 ; York Buildings Co. v. 
Mackenzie (1795), 8 Bro. Pari. Cas. 42 ; Ex parte Bennett (1806), 10 Ves. 
881 ; Whiieomh v. Minchin (1820), 6 Madd. 91 ; Re Bloye's Trust (1849), 
1 Mac. & G. 488, per Lord Cottenuam, L.C., at pp. 494 et sea. ; Lewis 
V. UiUman (1862), 3 H. L. Cas. 607 ; Cookson v. Lee (1863), 23 L. J. (cn.) 
478, C. A. ; Spring v. Pride (1864), 4 De G. J. & Sm. 395, C. A. ; King y. 
Anderstm (1874), 8 L R. Eq. 625, C. A. : Martinson v. Clowes (1882), 21 
Lh. D. 857 ; I/uddy's Trustee v. Peard (1886), 33 Ch. D. 600 ; Parrar v. 
ParraTS, Ltd. (1888), 40 Ch. P. 395, C. A., per Likdlet, L.J., at p. 409. 
Where a sale by trustees for 8a]e to their solicitors is set aside, a mortgage 
of the property by the solicitors to persons w^ho have constructive notice 
of the oircamstances of the sale is also set aside (Cookson y. Xm, 
supra). 

m) Furkes v. WhUe ^1805), U Ves. 209, 232 et seq. ; see title Equity, 
VoL XIIL, pp, 156 et seq. In connexion with trust property trustees 
n^nst put tlieir own inter^ entirely out of the question ; and this is so 
(UMctiii in a transaiiltion in wl^ they are dealing with themselves that the 
oourt at once, and without decides that such a transaotion eanooi 

stand (CMt y; CoUiupridge flw3), Jao. 607, f>er Lord Exdok; L.G.; at 

621). The disability to purebise extends to a trusttse who has oomi^eted 
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no absolute rule against his purohasing the trust property from his 

cestui que trust {h\ and if he purchases the whole of it the relation IMttEKI 

between them is terminated (c). Such a transaction is always 

regarded b/ courts of equity with the utmost jealousy (d), and in 

order that it may stand, if it is impeached within a reasonable time • 7®^ , 

by the cestui qxie trust or a person claiming through him (c), the 

trustee must show (1) that there has been no fraud or concealment 


his active duties in respect of the property and has become a bare trustee 
(see p. 80, ante) in relation to it {Ex part-e Bennett (1806), 10 Ves. 381 ) ; but 
it does not extend to a trustee who nas had no active duties in connexion 
with the jiroperty, such as a trustee to preserve contingent romaindera 
{Vooley V. Quilkr (1868), 4 Drew. 184, per Kindeksley, V.*C., at p. 489), 
or a person who was named as a trustee but who disclaimed or never acted 
{Stmey V. Elph (1833), 1 My. & K. 195; Mackintosh v. Barber {IS22% 1 
Bing. 60; Clark v. Clark (1844), 9 App. Oas. 733, P. C.); see title 
Executors and Administrators, VoI. XIV".. p. 298. As to obtaining an 
order of court permitting a triisioe to purchase, see note (/), p. 167, ante, 

(b) Campbell v. Walker (1800), 5 Ves. 678, per Arden, M.R., at p. 681 ; 
Gibson v. Jeyes (1801), 6 Ves. 266, per Lord Eldon, L.C., at p. 271 ; 
Ex parte Lacey (1802), 6 Ves. 625, 626; Parkes v. White (1805), 11 
V< 8. 2011, per Lord Eldon, L.C., at p. 226 ; Morse v. Royal (1800), 12 Ves. 
366; Saymerson v. Walker, Campbell v. Walker (1807), 13 Ves. 601, per 
Lord Eldon, L.C. ; Knight y. Marjoribanks (1849), 2 Mac. & 0. 10, per 
Lord CoiTENiiAM, L.C., at p. 12 ; Denton v. Donner (1856), 23 Beav. 286, 
per Romillt, M.R.. at p. 290 ; Luff v. Lord (1864), 34 Beav. 220 ; Dover 
V. Back (1865), 11 ,lur. (N. s.) 680 ; Plowright v. Lambert (1886), 62 L. T, 
646, per Field, J., at p. 652 ; Thomson v. Eastwood (1877), 2 App. Cas. 
215, per Lord Caikns, L.C., at p. 236, 

(c) Gibson v. Jcyes, supra, at pp. 271, 277 ; Morse v. Royal, supra, 
per Lord Erskine, L.O., at p. 373. In purchases by a trustee from his 
ccstni que trust an act is done which, though open to inquiry, puts an end 
in form to the relation between them. If the purchase stands, he is no 
longer a trustee, since the cestui que trust has permitted him to become 
the' Oenciicial owner {Chalmer v. Bradley (1819), » Jao. & W. 61, per 
Plumer, ]\1;.R., at p. 68). 

{d) Morse v. Royal, supra, at p. 372 ; Watson v. Toom (1820), Madd. & G. 
153. 'I'lie mischiefs of a purcha.se by a trustee from his cestui que trust are 
great {Chalmer v. Bradley, supra, at p. 68). The same principle applies to 
coristnietivo truHtec*^ or trustees de son tort {Plowright v. Lambert, supra), 
and to solicitors and agents and other persons in a fiduciary position 
to the vendor {Gibson v. Jeyes, swpra; Holman v. Loynes (1864), 4 De 
0. M. & G. 270, 0. A. ; Spencer y. Topham (1866), 22 Beav. 573; 
Johnson v. Fesemeyer (1858), 3 De G. & J. 13; Tale v, WilUamson 
(1860), 2 Ch. App. 66 ; Cockbum v. Edwards (1881), 18 Ch. D, 449, 0. A., 
per Jessel, M.R., at p. 455 ; LuMtfs Trustee v. Peard (1886), 33 Ch. D. 
500; Barron v. Willis, [1900] 2 Ch. 121, C, A.), including counsel in 
relation to thfir clients {(>arler v. Palmer (1842), 8 Cl. & Fin. 667, 
H. L.) : but purchases by them will be upheld if the vendor is separately 
advised and fully cognisant of the circumstances {Edwards v. Meyriek 
(1842), 2 Hare, 60, 68 et seq. ; Holman v. ihynes, supra, at pp. 281 et seq. ; 
Barnard y. Hunter (1856), 6 W. R. 92). The principle does not apply to 
purchases by a mortgagee from a mortgagor {Knight v. MarjoHbcmks, 
suma), or by a partner from the representatives of a decease partner 
{Chambers v. Howell (1847), 11 Beav. 6; Knox v. Gye (1872), E- R. 6 
II. L. 666, per Lord Wesiblry, at p. 676). 

(e) Campbell v. Walker, mpra, at p. 880; BwnMi v. Effmgton (1806), 
10 Ves. 423, per Grant, M.R., at p. 427. Lapse of time does not begin 
to prejudice the oeekwi que trust on the ground of laehes or aoquieseeoee, 
until he has knowledge that the troatee has become the purehaser of the 
property (jRandotf v Erringtm, supra, at p. 427). 
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or advantage taken by him of infonnation acquired by him in 
the character of trustee (/); ( 2 ) that the cestui que trust had 
independent advice (^), and every kind of protection/h), and the 
fullest information with respect to the property (i); and ( 8 ) that 
the consideration was adequate (k). 

346. A purchase by a trustee is set aside against a subsequent 
purchaser from him with notice (Z). A purchase by a trustee is not 
set aside by a courjt of equity, however, if there has been delay or 
acquiescence on the part of the cestui que trust or subsequent 
dealings by liiin on the footing of its having taken place (m). 
Where it is set aside at the instance of the cestui que trusty the 
property will be ordered to be reconveyed to him in consideration 
of the payment by him of the price at which the trustee bought, 
W'itli interest thereon at 4 j)er cent. ; while, on the otlier hand, 
tlio trustee, or any purchaser from the trustee witli notice, accounts 
for the rejita and profits since the purchase by the trustee, but 
without interest thereon, or, if he has been in actual possession, 
is charged with an u( 5 Cupation rent («). The trustee will l>e 
entitled, in addition to his purchase -money, to an allowance with 
interest for improvements and repairs made by him which are 
substantial and lasting (o), or tend to enhance the price of the 
property on a resale (p); and, on the other hand, if ho has done 
anything to deteriorate its value, the amount of the deterioration 
will be deducted from what he receives ( 7 ). 

The cestui que trust may, in the alternative, require the property 
to be resold (r). In this case it is put up at a sum representing 


(/) JJougan v. Ma('fher«(yn, [1902] A. C. 197, 200, 201, 204 et seq. 

Ig) J/ujJ V. Lord (1804), 34 IJcav. 220, 228 ; riowrigkt v. Lambert (1885), 
52 L. 'r. 04G, 051, But indepondent legal advice is not absolutely essential 
{L caddy v. Pcndcrgast (1880), 55 L. T. 707, per Kekewich, J., at p. 768). 

{h) Ucnion v. IJonner (1850), 23 B<‘av. 285, 290; SmedUy v. Varley 
(1857), 23 Beav. 358, per Romilly, M.R., at p. 359. 

(t) Luff T, Lord (1804), 34 Bcav. 220, 228, 230; Williams v. Scott, 
[1900] A. 0. 499, P. i>C. ; iJougan v. Macpkersoiif supra, per Lord 
Halsbury, L.C., at p. 202. 

{k) KilHck V. iUxney (1702), 4 Bro. C. 0. 161 ; Morse v. Boyal (1806), 
12 Ves. 355, 373; huff v. Lord, supra, at pp. 231, 233; Plowright v. 
Lambert, supra ; Willums v. Scott, supra ; Ihugun v. Maepherson, supra, 
at p. 202. 

(/) Cookson V. Lee (1853), 23 L. J. (cii.) 473, C'. A. 

(m) BandaU v. Emington (1805), 10 \e8. 423, per Grant, M.R , at 
p. 427; Gregory y. Gregory (1815), Coop. 0. 201, 205, affirmed (1821), Jac. 
631, U A. ; Booerts V. Tunsiall (1846), 4 Hare, 257 ; Be Warssam, Eemery 
V. Worssam (1882), 61 L. J. (CH.) 669. 

(n) lark Buildings Co, v. Mackenzie (1796), 8 Bro. Pari. Cas. 42; 
MacaiUiey v. Blackwood (1795r;, Ridg. L. & S. 602 ; Ex parte James (1803), 
8 \es. 337, 361 ; Smedliy v. Varley (1857), 23 Beav. 358, per BoMlLLY, 
M.R., at p. 359 ; SilksUnhe and Haigh Moor Coal Co, v. Edey, [1900] 1 Ch. 
167. 

(o) lork Buildings Co, v. Mackencie, supra, at p. 71 ; Be DumbeU, Ex 
parte Hughes, Ex parte Lyon (1802), 6 Ves. 617 ; Ex parte Bennett (1805), 
iO Ve«. 381, 400 ; King v. Andmon (1874), 8 1. R. Kq. 626, 639, C. A. 

(p) Eic parte Bennett, sufHt^ at p. 400. 

Iq) Ihid,, at p. 401. 

(r) CampheU y. Walker (1800), 5 Ves. 678, 682 ; JAsier v. Lister (1802), 
6 Ves. 63L 
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the price at which the trustee purchased it («), together with the s»ot. 4. 
value of any repairs and impi ovements made by him (r), and if a DeeUogS 
higher sura i/j ottered it is sold for that figure ; but, if not, the trustee B«M* 
is held to his purchase (u), 

If, before the transaction is impeached, the trustee has resold the - 

property to a purchaser for valuable consideration without notice (u), * 

the Cfstni quc trust may require the trustee to account for the 
difference in the price, with interest at 4 per cent. {h\ or the 
difference between the sum paid by the trustee fdr the property and 
its real value (c). 

Sub-Skot. 4 . — Other Acquinitiom hij Trndees. 

347. A trustee cannot, as a general rule, alone or jointly ^itli Lea«c8and 
others, take a lease of the trust property from himself or from 
co-trustees (d), A trustee iiiay, however, take from his co-trustees 

a mortgage of the trust estate (c), and he may take from a 
beneliriary to whom he lends money a mortgage of the equitable 
share or interest of such heneticiary in tlie trust property (y). 

Sk(T. 5. Ijititidtion itiih Third Ihirtirs. 

348. A trustee can generally sue and be sued on hehnlf of or institution 
as lepresenting the property of which he is trustee tvithout joining 

any crstui qur trust, and is considered as representing all his cestuts injin. 
qup trust ig). In some cases, however, the cesinis que trust ought 


Lister V. Lister (1HU2), 0 V<‘S. 631. 

(i) lie Dumhcll, Ex parte Hughes, Ex parte, hjon (1802), 6 Ve«. 617, 626; 
Itohinson v. Ridley (1821), Madd. & Ct. 2. 

(a) Ex parte Reynolds (1800), 5 Ves. 707 : Ex parte Lacey (1802), 6 Ves. 
625 ; Idster v. Lister, supra, 

(а) See pp. 89, 9n, ante, 

(б) Hall V. Hallet 1 Cox, Eq. Cas. 134, I S; Machreth v. Fox 

(1791), 4 Bro. Pari. Cas. 268 ; Wkicheole v, Lawrente (1798), 3 Ves. 740; 
Ex parte Reynolds, supra ; Baker v. Carter (1836), 1 Y. & C. (J£X.) 250, 252. 

(e) Mack t elk v. Fox, supra ; IJardwicke [Lordly, Vernon (1799), 4 VcB. 
411 ; Baker v. Carter, supra, at p. 252. 

id ) Re Dumbell, Ex parie Hughes, Ex parte hyon, supra, per Lord Eldon, 
L.C., at p. 622. 

(«) See p. 167, ante. 

if) Phipps V. Lovegrove, Prosser v. Phipps (1873), h R. 16 Eq. 80, 
per James, L..T., at p. 88 ; yewman v. .\euman (1886). 28 On. 0. 
674. 

ig) R. S. C., Ord. 16, r. 8 ; White v. Morris (1852), 1 H. 1016 ; Robertson 
V. Wait (1853), 8 Exch. 299 ; Stace v. Cage (1878), 8 Cb. I). 451 ; Simpson 
V. Denny (1878), 10 Ch. 28 ; Lloyd's v. Harper (1890), 16 Oh. D. 290, 
31.5, 317, C. A. ; Jennings v. Jordan (18811, 6 App. Caa. 698 ; Re Brown's 
irm (1884), 27 Ch. D. 179 ; Mellory. DaiMree (1886). 33 Ch. D. 198, 205 ; 
Re Bowden, Andrew v. Cooper (1890), 45 Oh. 1). 444 ; Barker v. Furlong, 
[1891] 2 Oh. 172 ; Re Hodge's Settled Estates, [1895] W. N. 69 ; Merry v. 
Pownall, [1898] 1 Ch. 300, 310. The rule applies to partition actions 
iSimpson V. Denny, supra), and to trustei^a sued in proceedings to enforce 
a security by foreclosure or otherwise (R. S. C., Ord. 16, r. 8; Wilkins 
V. Rewes (1855), 3 \Y. R. 305; Re MitchelU WaveU v. MHchell (1892), 
65 L. T. 851 ; Re Booth and KetaeweM's Contract (1892), 67 L. T. 550); 
'*00 also titles ^foRTGAGE, Vol. XXL, pj». 268, 278, 280; Partition, 
Vol, XXL, p. 841. A covenant by a ptTsou “ os trustee does not render 
the trust estate liable ; it is a covenant by himself, and the addition of 
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to be separately made parties (h) ; and the court or a judge 
may at any stage of the proceedings order any of the eeatuis que 
trust to be made parties either in addition to or in lieu of the 
previously existing parties (t). 

349. Where a trustee brings an action to enforce his legal right 
as against a third party, a defence which is valid against him 
generally bars the equitable right of his ces/ui que trust (k). 

350. If one of 'several trustees refuses to join as plaintiff in a 
proper action or has a special interest which precludes him from 
doing so, he should be made a co-defendant (^). If no trustee is 
yilling to institute a proper action, the cestui que trust must 

the proviso but not so as to create any personal liability ” is repugnant 
iUid void {Watting v. Lewis, [lOllJ 1 Ch. 414, per \VAitiil\GTu\, J.. at 
p. 423 ; Sliep. Touch. 273 ; and see Furnirall v. (Joombes (1843), 6 Man. 
& G. 730; Farhall v. Farhall (1871), 7 Ch. App. 123; Be Tewlesbnry 
Gas Go., Tysoey. The Co., [1911] 2 Ch. 279. per Pauker, J.. at p. 286; 
but comp^c Williams v. Hathaway (1877), 6 Ch. I). 644; Gordon v. 
Campbell (1842), 1 Bell, Sc. App. 428; Muir v. City of Glnsgoiv Hank 
(1879), 4 App. Cas. 337; Be Bohinsoyt's Settlement, Gant v. Hobbs, 
(1912] 1 Ch. 717, C. A., per Bucklet, L.J., at p. 729). Proco^jn^ 
do not abalo on a change of inistecB, and a trustee may be maao 
a party in lieu of an absolute owner to whose int<Tosi lio has suc- 
ceeded (R. S. C., Ord. 17, rr. 1, 3). A person claiming adversely to 
a trust should not be made a party to a suit for its execution (A.-G. v. 
AvoHt otherwise Aheravon Corporation (1803), 3 De G. J. & Sm. 637. 
C. A.). As between the trustee and the third parties, the costs of 
litigation are not affected by the existence of the trust, but follow the 
ordiiiaiy rules {Brodie v. St. Paul (1791), 1 Ves. 326; Edward v. Harvey 
(1810), Coop. (i. 40). Tiustees suing on behalf of their que trust 

are not roquind to give security for costs, as nominal plaintiffs, in case 
of their poverty (Tl''hf7c v. Butt, [1909] 1 K. B. 60, C. A.). In certain 
cases cestuis que trust, though unnecessary, may not be improper parties 
V. PownnlZ,! 1898] 1 Ch. 306. per Kekewich, J., at p. 312). Where 
cestuis que trust ought not to have been parties to an action, their costs are 
not allowed {Be Cooper, Cooper v. Vesey (1882), 20 Ch. I). 611, C. A.). 
As to the duty of trustees in reference to instituting and defending actions 
and their power to compromise, see pp. 118, 140, ante ; as to interpleader 
by or against trustees, see title Interpleader, Vol. XVII,, pp. 687, 691, 
596, 606, 136. 614. 

{h) Be Smith, Ex parte London and North Western Bail. Co. and Midland 
Bail. Co. (1888), 40 Ch. D. 386, C. A.; Be Piggin, Ex parte Mansfidd Bail. 
Co., [1913] 2 Ch. 326. 

(f) R. S. C., Ord. 16, r. 8; Gas Light and Coke Co. v. Towse (1887), 
36 Ch. D. 619, 626. 

(lb) J^bson y. Winter (1833), 6 B. & Ad. 96 ; Evans v. Edmonds (1863), 
13 C. B. 777. As to the effect of pleading the Statutes of Limitation, 
see title Limitation of Actions, Vol. XIX., p. 138. Where a person by 
fraud obtains a deed whereby another covenants to pay him an annual 
sum of money in trust for a thVrd party, tlie fraud is a defence to an action 
on the covenant, altho^h the cestui que trust is not shown to have been 
privy to it (Evans y. Edmonds, supra). But a defence which would be 
good against an action by a cestui que trust is not necop^arily available 
against an action by his trustees {BriUen v. Perrotl (1834), 2 Cr. & M. 
697 ; May y. Taylor (1843)» 6 Man. & G. 261 : Be Hayward, Tweedie v. 

[1901] 1 Ch. 221),UfUe68 the cestui que trust is absolutely entitled 
to the whole of the trust pfifopearty {May v. Taylor, supra, at pp. 264, 
265). As to sol -off, sec p. 159, ante. 

(i) Adams v. Paynter (1844), 1 Crofl. 630, 584 ; Luke v. South Kensington 
Hotel Ca. (1879), 11 Ch. D. 121, C. A., per Jessel, M.R., at p. 126. 
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ordinarily take proceedings for the administration of the trust by 5. 

the court and obtain an order for liberty to use the trustee's uamOi Litigation 
or for a receiver who will use tho trustee's name, in the institution with Third 
of a proper action (m). In special cireumstances, however, a vc^ivi 
f/ae trust may himself institute the action (a), adding as defendants 
every trustee (o) and every other crstui qiie trust {p)y unlesB the 
trustees will allow their names to bo used as plaintiffs on rec^eiving 
a proper indemnity (q). 

351 . Ccstuls que trust nuiy, in sonic cases, thoniselves take ProoectHnfis 
independent proceedings against a person in respect of a contract i>y jw# 
entered into by that jierson with a trusioe for LUein(r). Tluy may ^^***^’ 
even sue a company which, by its constitution, is not to be allecioc? 
by notice of a trust («). * 


Sect. 6. — lieccircrs. 

352. A receiver oi liaist properly is appointed (l) in tho case When 
of the trustees refusing to act if all tho acting trustees and cestuis 


(m) Doe d. Prosser v. King (1834), 2 580; DaeiPH v. Davies 

f 18.37), 2 Keen, 534 ; FLeJrhcr v. FUlclier (1844), 4 Hare, 07, per Wio.uam, 
V.-C., at p. 78 ; Travis v. Milne, Milne v. Milao (1851), 9 Ilarc, 141, per 
Turner, V.-C., at pp. 149, 150; Slainlon v. (.■(uron (Jo. (1854). 18 
Bcav. 140; Jerdein v. Dright (ISOl), 2 John. & U. 325, 332: Touche v. 
Meiropolilnn Pail way Warehousing (Jo. (1871), (1 Hh. Ap]). 071, per Lord 
IIatherley, L.O., at p. 077 ; Sharpe v. San Paulo Rail. (Jo, (1873), 8 
Ch. App. 697, per James, L.J., at pp. 609, 010; Yeaiman v. Yeatman 
(1877), 7 Ch. D. 210; Meldmni v. Scorer (1887), 66 L. T. 471, per 
Kat, J., at p. 473. 

(n) Davies v. Davies, suprti; Lancaskr v. Kvors {1841), 4 Beav. 158 
(refusal by trustee lo suv*) ; DonseUx. Bell (1842), J Y. As C. ('h. Cas. 569; 
Travis y. Milne, Milne v. Milne, supra; SUjinton v. (Jarron Co., supra, 
at p. 157; nUliard x. Eiffe mii), L. H. 7 IL 39, 4.3, note (2); 
Gandy x. Gandy (1885), 30 C'h. 1>. 57, 73 el scq., t . A. ; Bcningjield v. 
Baxter (1886), 12 App. Cas. 167, 178, 179, F. C. ; Meldrum v. Scorer, 
supra. 

(o) Harrison v. Pnfse (1740), Barn, (cii.) 324»; Howden x. YorlcKhirc 
Mvners' Associalion, [1903J 1 K, B. 308, 341, 345, C. A. 

(p) Meldrum v. Scorer, supia, at p. 474. 

Iq) Annesley x. Simeon (1819), 4 Matid. 390 ; lieade x. Sparkes (1827), 
1 Mjl. 8; Gandy v. Gandy, supra, at pp. 60, 72; Re Genese, Ex parte 
Eearsley (1886), 17 Q. B. 1>. 1. 

(r) Pollard x. Downes (1682), 2 (.'as. in Cb. 121 : Tomlinson v. Oili 

(1756), Amb. 330; Gregory x. Williams (1817), 3 .Mer. 682, 689, 590; 
Wilson X. Moore (1833), 1 My. & K. 126, 3.37, C. A. ; Fletcher x. Fletcher, 
supra; Touche x. Metropolitan Railway Warehousing Co., supra, at p. 677, 
and 800 notes (n)— (p), supra. As to wjJ»j j'uuig undcT a contract 
for separation, see iiib’ Lubbaxi) anp Y ^ ]>. 451, In 

some cases the right of tho cestui que trust lo take pro(;“ediTig« may 
subsist notwithstanding that the right of tho trustee is barred hy Japso of 
time {Williams x. Papwortk, [1930J A. C. 503, B. C.); see liile LiAirrATiON 
OF Actions, VoJ. XIX.. pp. 138, 139. 

(s) Binney x. Ince Hall ijoal and Canncl Co. (1866), 35 L. ,T. (ch.) 303, 
368. 

{<) See title Equity, VoL XTIL, pp. 54 d ; and to tho procedure 
for the appointment, see title Receivers, Vol. XXJV., pp. 34.3 et seq. 
The appointment is, where the circumstances ro require, accompanied by 
an injunction restraining the trustee from intormoddiing with the trust 
property {Bvereit v. Prythergeh (1841), 12 Sim. 863, 367t 368). 
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S»OT. 6. consent to the appointment (a), bnt not otherwise (6). 

BaoeiveHk He is also appointed on the application of any cestui que tntst {c), 
if the appointment is required for the safety of the trust property 
or the due administration of the trust (d), but not otherwise (<?). 
The safety of the trust property and the due administration 
of the trust are deemed to be ini perilled where the trustee has been 
guilty of wasting or n(‘glecting the trust property (/) or of improperly 
disposing of it (//), or of some other breach of trust (h\ or becomes a 
bankrupt (i) or insolvent (/c), or is out of the jurisdiction (/), or has 
been guilty of gross misconduct (w); or where he show’s undue 


(«) Beaumont v. Beaumont (und;tt*‘d), cited in Jhodie v. Barry (1811), 

Mor. (i05, 690 ; Brodie v. Barry, suyrn. A receiver appointed by consent 
must enter into the iiHual recognisances ( Manners v. Furze (1847), 1 1 Beav. 
ao ; Tyleev. T/y/cc ( 1863), 17 Bcav. 683 : see title Rec'KIVERS, Vol. XXIV., 
pp. 37 J elseq.). 

(6) Browell v. Reed (1842), 1 Hare, 434, 

(c) Middleton v. Dodswell (1806), 13 Ves. 266: lUchiwda v. Perkins 
(1838), 3 Y. & 0. (EX.) 299 ; Smith v. Smith (1853), 10 Hare, Appendix, 
p. Ixxi. ; Swale v. Swale (1856), 22 Bear, 584. As (o his appoiru meiit at 
the inKtunce of one of tlie trustees, see Re Fowler, Fowler v. O fell (1881), 
16 Ch. I). 723. 

(d) fJarrrsv. Havers (1740), Barn. (CH.) 22,24; Middleton v. /Ws?ref/. 
supra; IVtlson v. \Vilso7i (1838), 2 Keen. 249; Tail v. xfeukins (1842), 
I Y. & ('. f'h, ('as. 492 ; Cole v. M7iddU‘ (1852), 10 Haro, 186, per Tuhxek, 

at p. 190. 

(e) Dyot V. Morgan (1806), cited iu Middleton v. Dodswell, supra, at 
p. 268; Barkley v. Rcay (Lord) (1843), 2 Hare, 306, 308; compare Re 
Wells, Molony v. Brooke. { 1890), 45 rb. I). .">6t», 575 (executor). It is not a 
sufficient ground for appointing a receiver that an insolvent debtor has 
been deliberately named as a trustee by the creator of the trust (Stainion 
V. Carron Go. (1854), 18 Bcav. 146, per Romilly, M.R., at p. 161); or 
that the trustees are in poor circumstances {Hathomthwaite v. Russel 
(1741), 2 Atk. 126; Aiion. (1806), 12 Ves. 4; Howard v. Papera (1815), 

1 Madd. 142) ; or that one of several co- trustees has disclaimed the trust 
(Browell v. Reed, supra), or has gone abroad or otherwise takes no part in 
administering the trust (tbid , per Wigram, V.-C., at p. 435). The fact 
of trustees for sale letting a purchaser into possession before receiving 
his purchase -money is not sufficient ground for appointing a receiver 
(ibid.). 

(f) Anon., supra, per Grant, M.R., at p. 5 ; Middleton v. Dodswell, 
supra, per Lord Erskine, L.C., at p. 269 ; Richards v. Perkins (1838), 3 
Y. & C. (EX.) 299; Evans v. Coventry (1S54), 5 De G. M. & G. 911, 
r. A. 

(</) .4?jon., supra, per Grant. M R., at p. 5. 

(h) Evans v. Coventry, supra, per Knight Bruce, L.J., at p. 918. 

(i) CUiddmi v. Stoneman (1808), cited in Howard v. Papera, supra, 
at p. 143. note (a) ; Langley v. Hawk (1820), 5 Madd. 46 ; Shore v. Shore 
<1859), 4 Drew. 501, 602 ; Hopkins, Dowd v. Hawiin (1881), 19 
< h. D. 61, C. A. ; and see p. 207, post. 

(k) Havers v. Havers, supra; Scott v. Becher (1817), 4 Price, 346; 
Mansjlcld v. (S/taw (1818), 3 Madd. 100; Middleton v. Dodswell, supra ; 
Siainton v. Catron Vo., supra, at p. 161. 

(l) Taylor V. Allen (1741). 2 Atk. 213; Noad v. Backhouse (1843). 

2 Y. & C. Ch. Cas. 529 ; Smi^ v. Smith, supra. A receiver was appointed 
where one of four trustees witf dead, anotnor was abroad, the third had 
not actively interfered in the trust, and the fourth consented to the 
appointment (Tidd v. Lister (1820), 5 Madd. 429; see Browell v. Reed. 
«uprn, at p. 435). * 

(») iium., supra, por Grant, M. B.. at p. 6 ; Middleton v. DodsiceU, supra ; 
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partiality towards any one of several cesHin que trust who have con- 6. 

flicting interests (n), or undertakes an obligation inconsistent with Booelvers. 
his duty as trustee (o) ; or where co-trustees disagree among them- 
selves (p) or act separately (q), 

353 . Where there is a co-trustee able and willing to act alone, an injunction In 
injunction restraining the defaulting or unlit trustee from inter- 
meddling in the trust may be sufficient without the appointment of 

a receiver (r). 

354 . One of the trustees may be appointed a receiver («) ; but a Capacity of 
solicitor-trustee cannot properly act as solicitor to the receiver {t). 

355 . The commission of the receiver and other expenses of th(^ E4|M*n»«i of 
receivership (u) are payable out of the income of the timst receivership, 
property (h), 

356 . The receiver is appointed for the benefit of all parties Discharge of 
interested, and will not be discliarged mortdj on tlm application of rt'Ceiver. 
the parly at wJiosc instance ho was appointed (c). He will be 
discharged when the circumstances which led to his appointment 

no longer exist ((/). 

Sect. 7. — Lodijment of Trn»t Fund in Court 

357 . Trustees having in their hands or under their control I’ayment into 
moneys or securities (c) belfinging to a trust (/) may, in a proper 


Eaercii \ . Pn/thr.rqvh (1841), 10 Sim. ‘503,307, 308; liainbriqgi'. v. Blair 
(1841). 3 BeaV. 421. 

(w) Tulhot [Eufl) V. /yo/)r Ncoff {Nt>. 2) (18r>H), 4 K. iV J. 131). 

(o) Ibid. 

(p) Swale V. SwaU (1800). 22 Beav. 584 ; Hart v. lh ,iham, [1871] W. N. 
2. Where truslccw have to carry on a bn.sinoKs whit '• t hey are not them- 
selves qualified to m.'iriage, they uattalJy agree in ai>}M)iating a inimager ; 
and, if they fail to do so, the appointment by the court of a ree,eiv»*r and 
manager of the business is a matter of eounsc {Uort v, Denham, sujtra). 

(q) Swale v. Swale, Hupra, • 

(r) Bowen v. VhillipH, []8y7] 1 <Jh, 174. 

(») Taitv. Jerikirtff (1842), 1 Y. & C. Ijb. Cas. 402 ; ^'iefadson v. Tntin 
(1857). 3 Jur. (n. s.) 235; Talbot {Earl) r. Hope Scoii (No. 2), HUpra, at 
p. 141 ; Be BifjneU, Biqnrll v. ('hapmait. [1802] I Cli. 50. C. A. ; and aeo 
(ille Kkceiveus. Vo], N"XJV.,p. 30, ‘5. 

(t) Be CoraelUe, Lawlon v. Elwes (1887), 34 Ch. I). 075, C. A. 

(a) See title Keceiveiis, Vol, XXIV., pp. 403 D >^eq. 

(b) Shore v. Shore (1859), 4 Drew. 501, 510; Bafle.n v. Wedqwaod Coal 
and Iron Co. (1884), 28 Oh. D. 317 ; Bamsay v, SiinpHOUf [1899] 1 J. R. 
69. 

(c) Bainbrigge v. Blair, per Lord Vangd.vee, M.ll., at p. 423. 

(d) Ibid. 

ie) “Securities” include any annuities, f^xebequer bonds, Kxchequer 
bills, and other parliamentary aecurities of the tJoverumciit of the Dnlted 
Kingdom, and any security of any foreign State, any part of the British 
dominionfl out of the United Kingdom or any body corporate or company, 
(»r standing in books kept by any body corporate, company, oi person in the 
United Kingdom, and all stock, funds, and effects (Court of Chancery 
(Funds) Act, 1872 (35 & 36 Viet o. 44), s. 3 ; Trustee Act, 1893 (56 & 67 
Viet c. 63), 8. 60). 

(/) The trustees for the time being can make the lodgment (Be Barry 
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SWT. 7. 
Lodgment 
of Trust 
Ihind in 
Court. 


Payment into 
court, when 
juBtiftablf. 


case, pay the same into the High Court, or, in cases within their 
respective jurisdictions, into a palatine court or county court (^), 
and the receipt or certificate of the proper officer (h) is a sufficient 
discharge to trustees for the money or securities so paid into 
court (i). AVhere moneys or securities are vested in trustees, and 
the majority are desirous of paying the same into court, but the 
concurrence of the other trustees or trustee cannot be obtained, the 
court may order the payment into court to be made by the majority 
without that concurrence; and where any such moneys or securities 
are deposited will] a banker, broker, or other depositary, the court 
may ordcar payment or delivery of the moneys or securities to the 
majority of the trustees for the purpose of payment into court ; and 
» every traj)sfer, payment and delivery made in pursuance of any 
sufth order is valid and takes effect as if it had been made on the 
authority or In’ tlie act of all the persons entitled to the moneys 
and securities so transferred, paid or delivoi ed( /). 

358. A trustee is justified in lodging a trust fund in court where 
lie has a bond fide doubt as to the persons entitled to it {k), or 


(1848), fi Hurt;, 306). Trustees of a charitable fund cun lodge it in 
court without the consent of the (Jharity CommissiomTS {Re Poplar and 
Blackball Free School (1878), 8 (-h. 1>. 543). The proccihiro can be 
resorted to by life assurance companies (Life Assurance Oompanie.s 
(Payment into (’oiirt) Act, 1890 (59 ii 60 Viet. e. 8) ; see title Insukancj*:, 
Vol. XVIL, pp. 565, 566), but cannot be resorted to by ]>uroIuis(Ts 
from trustees {Uv BucUrtfs 7Vf/.^ni853), 17 Jle i.v. 110), or bankers (Ji’c 
Thakeham Scquedralion Moneys (IHll), L. K. 12 Eq. 494: Ee Sutton's 
Tnisis (1879), 12 Ch. D, 175; see p. 59, ante), oi other persons or bodies 
holding money otherwise than as triisl(‘c8 {Matihew v. Noiihem Assurance 
Oo. (1878), 9 t3i. I). 80; He Sutton's Trusts, supra). .\s to the p-oeediire. 
see pp. 177, 178. post. 

{(j) 'rnistee Act, 1803 (56 57 Yict. e. 53), ss. 42, 46: see County 

('ouils Act, 1888 (51 & 52 Viet. c. 43), ss. 67, 7(h 71 ; and tilles County 
(V)LIUIS, Vol vm., pp. 092, 693 : Vol. IX., pp. 122, 123, 125, 126. 

W here a fund which has been lodged in the Lancaster Palatine Court is 
claimed hy a person i;tiKiding out of the jurisdiction of that court wlio 
desires his claim to be decided by the High Court, he must apply to the 
Palatine t'ourt for a transfer of the furid to the High Court {Re IJeywood 
(1887), 68 L. T. 292, 0. A.). 

(/i) See Supreme Court Funds Rules, 1905, rr. 29, 30, 37, 38 ; County 
Court Rules, 1903, Ord. 37, r. 1 ; Ord. 38, rr. 15, 16. 

(i) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 42 (re])hieir’g the Trustee 
Relief Acts, stat. (1847) 10 iV ll Viet. o. 90. and stat. (1849) 12 & 13 
Viet. c. 74). The trustee ought to lodge in court the fund itself and 
not rflierely a dividend thei'eon {Re Glend nving, [1807] W". N. 191). The 
trustee is entitled to deduct and retain the costs and expenses of the 
lodgment of tho fund before lodging it in court, and any question as 
to tho propriety of his doin^so must be challenged by a 'separate pro- 
ceeding {Re Parkers Will (1888), 39 Ch. I). 303, C. A.); or l.e can obtain 
payment of these costs and expenses out of the fund in court {Beaty 
V. Ctfrsoa (1868), L. R. ? Eq. 194 ; Re Whitton's Trusts (1869), L. R. 8 
Eq. 362), 

(j) Trustee Act, 1893 (66 & 67 Viet, c, 63), s. 42. 

(i) Be Lane^s Trust (1864), 3 W. R. 134 ; Be Headington'e Trust (1857)» 
6 \V. R. 7 ; Re WnqhVs Tm^ (1867), 3 K. & J. 419: Be WyUy's Trusts 
(1860), 28 Beav. 458 ; Be Brocklesby (1861), 29 Beav. 652 ; Re Metcalfe's 
Trusts (1864), 2 Do G. J. k Sm. 122, C. A. ; Hockey v. TTcetem, [1898; I 
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where, owing to the cestiiis que Irutt not being tni jurU, or for 
an; other reason, he cannot otherwise get an effectual discharge 
for it (0. 

359. If a trustee lodges in court a trust fund where the persons 
entitled to it can be clearly ascertained, he may be refused his costs 
in connexion therewith and may be ordered to pay the costs of pro- 
ceedings for obtaining payment of the fund out of court (m). When 
a difficulty can be conveniently dealt with by an application to the 
court on summons, that course should be taken (n). 

360. If the fund to be lodged in court is, or represents, a legacy Pmreiiure 
or residue of a deceased person’s estate to which an infant or perso^ 
beyond the seas is absolutely entitled and on which the trustee has “ 
paid the legacy duty or on which no duty is chargeable, the trustee 

may make the lodgment, without an affidavit, on production of the 


tiodgment 
Troat 
Fond in 
Court. 

Costs where 

payment 

unjustifiable. 


Ch. 350, C. A. Payment into court is justified whore a beneficiary has 
incumbered his interest in the trust property and there is a question as to 
the amount due to the incumbrancer [Uockey v. Western^ mpru). The 
fact of the person entitled being a married woman does not of itself 
justify payment of the fund into court {Re Warhig (1852), 16 Jur. OjS ; 
Re Roberis'fi Trusts (1869), 38 L. J. (cu.) 708 ; but see Re Swan (1864). 2 
Hem. & M. 34). Where there was a doubt whether money held in tiust 
for a married woman had been agreed to be settled, the trustee was held 
to be justified in paying it into court instead of paying it to h(‘r and her 
husband (Re Bendyshe (1857), 3 Jur. (n. s.) 72" ). 

(/) Re Cawthome (1848), 12 Heav. 56; Rc Upf all's Trust 1851), 3 
Mac. & G. 281 ; Re Biddulph's Trusts^ Re Boole's Trusts (1852), 5 De U. 
A: Sm. 469 ; Re Irby (1853), 17 Bcav. 334 ; Re Jones (1857). 3 Drew. 67» ; 
Re Coulson'e Trust (ISbl)t 4 Jur. (N, s.) 6 ; Re Beauclerk (1862), 11 W. K. 
203; Re Richards (1869), L. R. 8 Eq. 119; Re Parker's Will (1888), 
39 til. D. 303, C. A.; Re Snlaman, ])e PassY* Sunnrnthalf [19U7J 2 (Jh. 
46. 51. 

(m) Re Fagg's Trust (1850), 19 L, J. (cu.) 175 ; 7iV f ane's Trust, supra ; 

Re lieming's Trust (1856), 3 K. & J. 40; Re Woodharn's Will (1857), 
I De G. &> J. 333, C. A. ; Re Bendyshe, supra, per Kindkkhujy, at 
p. 728; Re Knight's Trusts (1850), 27 Hcav. 45; Re Foligno's Mortgage 
/ 1863), 32 Bcav. 131 ; Re Leake's Trusts 32llcav. 135 ; Re Pearson's 

Trusts (1869), 17 VV. K. 365; Re Wise's Trusts (1869), 3 1. K. Eq. 599; 
Re Cull's Trusts (1876), L. 11. 20 Eq. 661, 564. As to the costs of lodging 
the fund in court, see note (7),p. 176, avie. 1'he mere threat of an action 
or aii unfounded claim made on a trust fund does not joslify its being paid 
into court {Re Waring, supra; Re Maclean's Trusts (1874), L. R. 19 Eq. 
274, ner Jessel, M.R., at p. 282), A trustee cannot pay money into court 
merely to get rid of the liability of a trust which he has undertaken to 
perform (Be Knight's Trusts, supra, per Romilly, M.R., at p. 49 ; Es 
Elliot's Trusts (1873), L. R. 16 Eq. 194), or because he cannot get a 
release from trustees who are entitled to receive it from him (Re Cater's 
Trusts (No. 2) (1858), 25 Beav. 366), or afrelensn from the pei^sous bene- 
ficially interested when there are executors who have a legal right to 
receive the money (Be Hoskin's Trusts (1877), 5 Ch. D. 229), or because, 
being an executor, be cannot get a release and indemnity, but only a 
receipt (Re Roberts's Trusts. supra; Ee Fortune's Trusts^ Ex pwde Brennan 
(1870). 4 I. R. Eq. 361). 

(n) R. S. C., Ord. 55, r. 3 ; Be Giles (1886;. 66 L. J (rrr./ 996; and see 
Ee Birkett (1878), 9 Ch. D. 576 ; and pp. 105, ante, 182, posc; but see Re 
Parker's Will (1888), 39 Ch.D. 303, C. A., per Cotton, L.J., at p. 305). 
The institution of interpleader proceedings ifl another alternative : see 
title 1 nt£Kplsat)£R, Yol. XVll., p, 584. 
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Inland Bevenue certificate respecting the legacy or residue (o). In 
all other cases the trustee must make and file an affidavit sUting 
briefly (1) the trust and the instrument creating it; (2) to the 
best of his belief, the names and addresses of the persons interested 
in the fund (3) ; his submission to answer inquiries respecting 
its application; and (4) his address for service of any proceeding 
in relation thereto ; and he must also give notice of the lodgment 
to the persons named in his affidavit as interested therein (p). 

361 . Payment out of court is obtained on petition or summons 
by a person who proves his title to the fund (q). The petition or 
summons is served on such per8J)ns as the court or judge directs (r), 
•Including in most cases the trustee who lodged the fund in court, 
and* whose duty it is to appear and protect the fund («). The 
trustee is not, liowever, served where the lodgment is made without 
an aflidavit(0, and lie need not be served wliere in his aSidavit he 
ha.s stated that a named person, then an infant, was absolutely 
entitled to the fund («), or whore the portion of the fund sought 
to be paid out has been carried to the separate account of a named 
person (a). Where a fund has been lodged in court to the credit of 
infants as the next of kin of a person then supposed to have died 


{<)) R. S. 0., Ord. 54 b, r. 4(1); Supreme ("oiirt Funds RuIch, 1905, 
r. 41 (a), 

(p) R. S. C., Ord. 64 b, r, 4 (1), (2) ; Supreme Court Funds Rules, 1905, 
r. 41 (b) ; County Court Rules, 1903. Ord. 38, rr. 9 — 22. 

{(j) R. S. C,. Ord. 54 b, rr. 4 (2) (h). 4a ; County Court Rules, 1903, 
Ord. 38, rr. 23 et seq. A person not named in the trustee’s affidavit may 
ap])ly {Re JytirWe Trmls (1877). 7 Ch. I). 647 ; Pellinq v. Goddard (1878), 
9 ( ’ll. 1), 185). A person entitled to a definite share in the fund may apply, 
indopendently of the other beneficiaries, for payment out of that share 
(/iV liefford's ]ViU (1853), 21 L, T. (0. s.) 164; JhuHe's Trust (1854), 
18 ./ur. 33 ; WMirorih v. Winkworth (1863), 32 Beav. 233 ; Ee Tracey's 
Trnds (1872), 6 I. R. Eq. 271). As t(» rec ilyinii a miKUke in the instrii- 
mefjt of trust, see title Mistakk, Vol. p. 28. An applicant may 

be allowed his costs, although his claim fails {Ee Bindi's Legacy under 
iTi// (1856), 2 1^. & .1. 369 ; compare Ex parte Stevens (1848), 2 Ph. 
772, per Lord Cottknham, at p. 774). The fund will be distributed 
on the application of the trustee {Ee Cooner's Legoey Trusts, Ex parte Sparks 
( 1853), 4 Do 0. M. & G. 757, A. : Ee Trower's Trust (1859), 1 L. T, 54 ; Ee 
Fartirigton's Trust (1861), 3 Giff, 378) ; but he is not generally the proper 
person to apply, and he runs the risk of not being allowed his full costs 
of doing so {Be Cazneau's Legacy under Housmnn's Will (1856). 2 K. & ,]. 
249 ; Ee Hutchinson's Trusts (ISOO), 1 Drew. &; Sm. 27 ; Ee Poplar and 
Blacku'all Free School (1878), 8 v"h, D. 543). As to the costs of the 
trustdb on applications by beneficiaries for payment out of court, see Ee 
Suttm (1882), 21 ("h. I>. 855 ; Ee Vardan's TrusU (1884), 33 W. R. 297. 

(r) R. S. C., Ord. 54b, r. 4(2)(c). As lo proceedings in a county court. 

• County Court Rules, lOO^i Ord. 38. r. 24 Where a person appeared 
and unreasonably opposed the application for payment out, he was ordered 
to pay the costs of the proceedings (Ee ArmsUm's Trusts (1864), 4 
Do G. J & Sm. 464. C. A.). 

(^) Be Vawthoms (1848), 12 Beav. 66 ; Lowe v. Moore (1906), 22 T. L. R. 
640. As to proceedings in a county coui t, see County Court Rules. 1903, 
Ord. 38, r. 28. 

(t) Annual Practice, 1914, p. 952; note on R. S. C., Ord. 64b, 
r. 4 (2) (o). 

(«) Re Benuvkrkdl^iVi), 11 W. R. 2U3. 

Yotifin in T jjnniiA\ fi W R lOft 0. A. 
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intestate, but afterwards discovered to have left a will, the fund 
can be ordered to be paid out to the executor on his petition (b). 

362. An arder may made for payment of the income of the 
fund to a person entitled thereto, while the fund itself is retained 
in court (c). 

363. Payment into court by a trustee does not discharge him 
from his office (d), or relieve him from liability to account for trust 
money misapplied or not applied by him (c), or fcom liability to bo 
sued in respect of any other breach of trust (/). Ho thereby 
expresses that he desires to be discharged within the meaning of a 
power authorising the ajipointmont of a new trusbie in that event 
and he is no longer able to exercise any powers or discretions 
vionsly vested in him over or in reference to the trust property («)• 

Sect. 8. — Adminutrafum hy the Court. 

364. A court of equity (/) interferes in the nuinagenient and 
administration of a trust (,/) where there is no trustee to carry it on (/r), 

{h) Be Ilood'^s Trunin, IISOO] 1 Cli. 270. 

(ti) Uc Leahr/s TrunU (1803), 32 Boav. 135; He Oordon^H Tmstn (1868), 
L. R. 0 f:q. 335 ; lie Whitl^n'n Trustn (1800). h K. 8 Eq. 352 ; Re Smith's 
Trusts (1870), L. R. 9 Kq. 374 ; Re Muntons Trusts (1870)f 30 L. J. (oil.) 
764 ; Re Evans* Trusts (1872), 7 €h. App. 000 ; Re RattrlTs TyusiH (1872), 
21 W. R. 138. Where (ho person entitled to the fund was deaf, dumb and 
blind, the fund was retained in court, and the income was ordered to bo 
paid for the person’s benefit {Re BlrUhhlTs TmsU, Re Boole's Trusts 
(1852), 5 De G, A:Sm. 460). 

{d) Thompson v. Tomkins (1802), 2 Drew. & Sm. 8, 21, 22 ; Barker v. 

(1865), 2 Drew, & Sm. 340, per Kindersley, V.-C., at p. 342. Notice 
of any dealing with an intcrc.st in the fund in court should be given to him 
as trustee of the tund {Thompson, v, Tomkins, supra), 

(e) Goode v. West (1851), 9 Hare, 378 ; Beaty v, Gurnon (1868), L. R. 7 Err. 
194. 

if) Re Waring (1852), 16 Jur. 652; Thorp v. Thotp (1855), 1 K. & J. 
438 ; A.-G. V. Alford (1855), 4 De G. M. & G. 843, A. But ho is 
ivheved as against elaimauls on the fund [Be Jvphson (1859), 1 L. T. 5). 

{g) Re Bailey's Trust (1854), 3 W. R. 31 ; Ue. Williams' SeUlemcnt 
(1858), 4 K. & J. 87. 

{h) Re Coe's Trust (1858), 4 K. & J. 199; Re Tegg's Trusts (186ffi, 15 
W. R. 52; Re Mulqueen's Trusts, Ex parte. Mulqiif.ni {[H^\), 7 L. R. Ir. 
127; Re Ashbumham's Trust (1885), 54 L. T. 84; Re Rdlh fold's Trusts 
( 1888), 59 L. T. 315 ; Re Pophr and Blackwall Free School (1878), 8 Ch. D. 
543 ; but see Be LancUm's Trusts (1871), 40 L. ,J. (di.) 370. Where, 
under the terms of the (rust, trustees had a diserr linu as to the mode of 
applying the capital and iucome of the trust fund tor the benefit of the 
festui qne trust, it wa« held that payment of the fund into court put on 
^ nd to their discretion but that the court could dr ul with the fund in the 
''ay that it considered best in his interest; ^don his application the fund 
)'as ordered to be paid out to the trustees of a jn’ujier settlement executed 
hy him (Re Murphy's Trusts, [1900] 1 1. R. 145). 

(i) By the Judicature Act, 1873( 36 & 37 Viet. c. 66), 8. 31, causes and 
uiatters for the execution of trusts, charitable or private, are assigned to 
*he Chancery Division of the High Court. As to the iuI^l^dictiou of the 
‘'ounty courts, palatine courts, and Mayor’s Court of London, see titlcis 
<^'OOKTT COUKTS, Vol. VIII., pp. 443 «i »eg. ; CloVKIB, Vol, IX., pp. 12 
at »eg. ; M*TOR’^< Court, Londo.n, Vol. XX., p. 286. 

(j) As to the effeet of administration by the court on the powers of a 
tnistee, see p. 156, amte, 

(/:) See p. 67, anU, 
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or where the trustee wrongfully declines to act (/), or is acting 
improperly (in), or where difficulties have arisen which cannot be 
removed without its assistance (n), or where the decision of the court 
on a doubtful question connected with the trust or on the proper 
administration thereof is sought by the trustee (o) or by the cestui 
qiie tnfHt(p). The court does not, however, interfere, ( 1 ) to enforce 
the exercise of a ])()wer by the trustee where he has been given 
an absolute discrel.ion respecting it and lie is not exercising that 
discretion wrongly or unreasonably ( 7 ), or ( 2 ) to control his action 
or discretion in any other way, unless he acts improperly (r), or 
(3) where the proceedings for obtaining administration by the 
ncoiirt are vexatioiisly or unnecessarily instituted (s). 

S65. In administering a trust th(‘ court has no power to alter its 
terms and substitute other provisions merely because it would be 
beneficial to the trust estate ami the beneficiaries interested in it(^). 
Ill some cases the court authorises dealings with tho trust property 

(l) Temqmt v. C<moyB {Lord) (1882), 21 Ch. D. 571, C. A., per Buett, 
at p. 679, and per Cotton, L.J.. at p. 680. 'Hie court will coni])el 

a truRicfi to exorcise in one way or anotlicr a discretion committed to him, 
where he declines to do so {MiUinijton {Viscount) v. ^lulgrave {Earl) 
(1818), 3 Madd. 491 ; Mortimer v. (1851), 14 15eav. 610 ; Luther v. 
IHnneoni (I860), 10 1. Ch. K. 194). 

(m) Tempest v. Camay s {Lord), supra; Be Badnor's (Earl) Will Trusts 

(1890), 45 (di. D. 402, A., per Chitty, J.. at p. 405. As to an injunction 

against a tru.stoe exercising nis powers improperly, see p. ante, 

in) Be be QuelkvUle, be Quetieville v. be (^uetkville (1903), 19 T. L. R, 
383, 0. A 

( 0 ) Talbot V. Badnof {Earl) (1834), 3 My. & K. 252; Barker v. PeiU 
(1865), 2 Drew. & Sm. 340; Hurst v. Hurst (1874), 9 Ch. App. 762 ; 

K. S. Ord, 65, rr. 3 ei seq. ; and see p. 105, ante, p. 182, post. 

(p) Smallwond v. Butler (1851), 9 Hare, 24; R. S. C., Ord. 55, rr. 3 
et seq. ; and see p. 182, post . and title KxEruTORS and Admin isi kaiors, 
Vol. XIV., ]p, 3;i3c/ scij. 

iq) Gisborhcr.Gishornc (ISl^), 2 Ajip. ('as. 300 ; Tabor y. Brooks (ISIS), 
10 Ch. I). 273; Camden {Marquis) y. Murray (1880), 16 Ch. D. 101; 
Tempest v. Camay s {Lord), supra; Be Bryant, Bryant v. Hickley, [1894] 
1 Ch. 324. Giving ‘’a ircc discretion" to a trustee means, “Do as you 
like” {Be Bonington, Brindkq v. Padndge (1879), 13 Ch. 1). 654, 667, 
C. A.), 

(r) Brophy v. Bellamy (1873), 8 Ch. App. 798 ; Beihell v. Abraham 
(1873), L. R. 17 Eq. 24 ; Gisborne v. Gisborne, supra ; Be Blake, Jones 
y. Blake (1885), 29 Ch. D. 913, C. A. ; Re Bryant, Bryant v. Eickley, supra ; 
Train v. Clapperton, [1908] A, C. 342; Be Knotlgs' Trusis, Saunders v. 
Eashiu, 1 1912] 2 Ch. 357, C. A. 

{s)^e Cabbum, Gage v. Builand (1882), 46 L. T. 848. If a trustee 
institutes proceedings for administration when he might have paid the 
fund into court or adopted some other loss costly procedure, he may be 
do}#rived of or ordered to paj^ tlie extra costs occasioned by the course 
which he has taken (Ifflfo v. Malbon (1862), 31 Beav. 48). 

(0 Johnstone v. Baber (1846), 8 Beav. 233; Land v. Land (1874), 43 

L. J. (ch.) 311 ; Fitzpatikk v. irnmif/ (1882), 11 L. R. It. 35, C. A. ; 
jfiffl Crawshay, Dennis v. Ciweshty (1888), 60 L. T. 367 ; Be be Teissier's 
Settkd Estates, Be be Teissier" s Trusts, be Teissier y. be Teissier, [1893] 
1 Ch. 153; Be Montagu, Derhishire y. Montagu, [1897] 2 Ch. 8, C. A. ; 
Be Morrison, Morrison v. Monison, [1901] 1 Ch. 701, 704; Be Willis, 
WiUis V. WilJU, [1902] 1 Ch. 15, C. A ; Be Legh's Settled Estate, [1,902] 2 
Ch. 274, 280 ; Re ToOemaoke, [1903] 1 Ch. 966, C. A. ; Be Haeeldines 
Tmte, [1908] 1 CH. 34, C. A., per Parweix, L.J., at pp. 40, 41 ; but sec 
Be Bouuittdd, Homehold v. Homehold (1884). 27 Ch. D. 553 
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which are not authorised by the terms of the trust, where they are 
imperatively required for the preservation or salvage of the trust 
property (a) or are warranted by their having secured that object (b ) ; 
or where they are merely a slight extension of tlm terms and will 
permanently beiU'fit the property (c) : or where they are needed to 
meet an unexpected emergency (rf) or the special and unforeseen 
exigencies of a cestui qiic tJ'ust (r). 

366. Where it is necessary or expedient for ttie preservation of 
the trust estate or the due performance of the trust, the court orders 
the trust fund to be paid into court (/). 


(a) Frith v. Cameron (1871), L. R. 12 Eq. 109 ; Re Jaekmn, Jackson v. 
Talbot (1882), 21 Ch. 1). 78G ; Ferguson v. Ferguson (J886), 17 L. R. Ir. 
.■>52, 570, C. A. ; Conway v. Fenton (1888), 40 Oh. I). 512 ; Re Montagu, 
Deibiehire v. Montagu, [1897] 1 Ch. 0tS5, per Kekewicij, ,1., at pp. ^91 
et seq. ; Re Leqh's Estate, fl902) 2 rii. 274, per Krkewich, J., 

at p. 280 ; Seili v. [1904] 1 1. R. 513. Where the terms of the trust 
disposition require tlio ooiiaent of a beneficiary to an act which is required 
lor the salety or benefit of tlie trust properly, the court may direct it in 
he performed without that consent {Lechmere v. Carlisle {Earl) (1733), 3 
P. Wms. 211, per Jekyix, M.K., at p. 220 ; Costello v. (VKorke (1809), 3 
I. R. Eq. 172, 181). 

{b) In proper cases the court orders costs incurred in proceedings for 
the preservation of tlie trust properly to bo charged ou or paid out of the 
capital of the projmrty (AV Rleers' (Lord) Estate (1874), 16 (Jh. D. 688, 
Dole (2) ; Re De La WarTs (Earl) Estates (1881), IGCli. i). 687 ; Re Ormrod^s 
^^eitled Estate, [1892] 2 Ch. 318, 325, 326 ; Hamilton v. Tighe, [1898] 1 1. R. 
123). 

(c) De laSallev. (1870), L. R. 11 Kq. 8 ; Re Leigh* i Estate {IHIl), 

6 Ch. App. 887, 892, C. A. ; Drake v. Trefusis (1875), 10 Ch, App. 364 ; 
Re Uotchkys, Freke v. Calmady (1886), 32 Ch. D. 408, C. A. Money 
diiected by the terms of a trust, or even by Act of Parliament, to be laid 
out in the purchase of land may be authorised by the court to be expended 
on the erection of new buildings on the trust estate, i nt not on the repair 
or improvement of existing buildings {Drake v. Trefusix, supra, per James, 
L.J., at pp. 366, 367). In a proper case the court authorises trustees to 
expend money out of an unincumbered portion of trust property on the 
repair of a portion of the property which is in Mortgage {Re tioichhys^ 
Freke v. Calmady, supra, per Cotton, L.J., at.p. 417, per Lindley, L.J., 
at p. 420). 

id) Clough V. Bond (1838), 3 My. & (>. 490, 497 ; Harrison v, Randall 
1852), 9 Hare, 397, 407 ; Be Eew, Re Leavers, Re Morley, [1901] 2 Ch. 
534, 644, 645, C. A.; Re Tollemache, [1903] I Ch. 955, C. A. 

(<?) Where a jierson absolutely entitled to a trust fund was of unsound 
nniid and in an asylum abroad, the court ordered the fund to be brought 
into court and rhe income to be paid to one of the trustees who undertook 
to apply it for the person’s maintenance and benefit (Be Carr's Trusts, 
Carr v. Carr, [1904] I Ch. 792, C. A.). 

(/) Freeman v. Fairlie ( 1817), 3 Mer. 29 ; ’^fkitmarsh v. Robertson (1840), 
4 lieav. 26 , Bartlett v. Bartlett (1845), 4 Hare, 631 ; Ross v. Ross (1849), 
12 Beav. 89 ; Wilton v. Hill (1852), 2 De G. M. & G. 807, C. A. ; Marryat 
V. Marryat (1854), 23 L. J. (cn.) 876 ; Hamond v. Walker (1857), 3 Jur. 
(N. 8.) 686; Whatvwre v. Turquand (1860), 1 John, dc H. 296; Talbot y 
M arshfield (1864), 2 Drew.&Sm. 285; Symonds v . J enkins (1876), 34 D.T. 
277; Porrettv. White (1885), 31 Oh, D.6i,C. A. (hvittmBeWrtgki,Kirker. 
yorth, [1895] 2 Ch. 747) ; Re Carr's Trusts, Carr v. Carr, mpra ; and see title 
J?,xi6COTORS AND Administratoes. VoL XIV., pp. 339, 340 ; and p. 207, posd, 
A trust fund lent under a pow«n: in the instrument Of trust was orders to 
be paid into court on the . epresentation of the trustee that it was in danger 
(Pttj/ne V, CoUier (1790), 1 Ves. 170) ; and see Foster v. Hewitt (1837), 1 Jur. 
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367. The interveotion of the court is obtained by an action (g) 
or, in suitable cases, by an originating summons (h). Any trustee 
or cestui que trunt has a right to seek or require the intervention of 
the court (i) ; but he may be refused his costs, or may be condemned 
to pay the costs of the proceedings, if he does so vexationsly or 
ne^Iessly, or if he vexatiously or needlessly renders their insti- 
tution necessary {h). The creator of the trust may, by appropriate 

839. The existence of a dificrctionary power in the trustee is not a bar to 
an order for the j)ayment of the trust fund into court, but the circum- 
stance that each a power is on the point of being exercised may cause the 
court to ndrain from directing such payment (Talbot v. MarshMd (1864), 
,.2 Drew. & Sra. 285). Payment inlo conn will not be ordered where the 
fun/l will b(‘ sufhcienlly protected by a distringaH (Hofis v. Fosn (1840), 12 
Keav. 89). 

ig) Borthwick v. Banuford (1884), 28 Ch. 1). 79. In proceeding-^ against 
trustees for wilful default accounts will be directed against them on that 
footing on jiroofof a single jiistance of wilful default and at aiiystaire of 
the procef dings (Shepherd v. Towgood (1823), Turn. & R. 379 : Garrett v. 
/<foble (1834), 0 Sim. 604 ; Booth v. Purser (1838), 1 1. Eq. R. 33 ,* Green v. 
Badley (1844), 7 Beav. 274; Coopev. Carter, Coopev. Townsend (1852), 2 
De G. M. & G. 292, C. A. ; Blaleley v. Blakeley (1855), 1 Jur. (n. s.) 368 . 
Re Slrahan, Ex parte Geaves (1856), 8 JDeG. M. & G. 291, 0. A. ; Sleight v. 
Lawson (1857), 3 K, & J. 292 ; Venion v. Wright (1858), 7 H. L. Cas. 35 ; 
Lambert v. Lambert (1860), 10 1. Ch. R. 500 ; Massey v. Massey (1862), 2 
John. & H. 728 ; (Joppard v. Allen (1864), 2 De G. J. Ar Sm. 173, (j. A. ; 
Cary v. Knowles (1868), 19 L. T. 482 ; Williams v. Higgins (1868), 16 W. R. 
390 ; Nash v. Howell (1869), 21 L. T. 743 ; Job v. Joo( 1877). 6 Ch. D. 562, 
where no wilful default was proved ; Re Sifmons, I/uke v. Toiikiu (1882), 
21 Ch, D. 757 ; Smith v. Armitage (1883), 24 Ch. 1). 727 ; Re Brier, Brier 
V. Evison (1884), 26 Ch. D. 238, (\ A. ; Re Anstiee, Anstice v. Hibhell (l%^5), 
54 L J (Oil.) 1104; Re Barclay, Barclay v. Andrew, [1899] 1 Ch. 674). But 
this rule does not apply to cases of active breach of trust, in which relief 
is only given in respect of those spee.ific breaches of trust which are 
alleged and proved (Re Wri^htson, Wrighison v, Cooke, [1908] 1 Ch. 789). 
Accounts on the footing of wilful default cannot be obtained on an originat- 
ing summons (Re Hengler, Frowde v. IJcagler, [1893] W. N. 37; Dowse 
V. Gorton, [ISltlJ A C. 190. 202; Re NewlarnL Bush v. Summers, [1904] 
VV''. N. 181). See also title Executors and Administrators, Vol. XIV., 
pp. 338, 339 ; and as to taking executorship and trusteeship accounts 
separately, see Armitage v. Elworthy (1879), 13 Ch. D. 91, C. A. 

(h) R. S. C., Ord. 55, r. 3; Ee Carlyon, Carhjon v. Carlyon (1886), 66 
li. J. (CH.) 219, per North, J,, at p. 220; Re Davies (William), Davies 
V. Davies (1888), 38 Ch. D. 210, per North, J., at p. 212; Re Boyle, 
RoyJe V. Hayes (1889), 43 Ch. D. 18, C. A., per Fry, L.J., at p. 22. As 
to proof by a cestm que trust or a co-trustee in the bankruptcy of a 
defaulting trustee, see title Bankruptcy and Insolvency, Vol. II., 
pp. 210, 281, note (g) ). 

(i) Taylor v. Gktnville (1818), 3 Madd. 176; Vurteis v. Candler (1821). 
Madd. & G. 123 ; Anjier v. Stannard (1834), 3 My. & K. 566 Merlin v. 
lUograve (1858), 25 Beav. 125; Barker v. Peile (1865), 2 Drew. & Sni. 
340; Cook V. Hartley, [1S74JW, N. 69; Allen v. Sorris, [1884] W. N. 
118 ; R. S. C., Ord. 65, r. 3. A cestui que trust under n voluntary trust 
has the same right to institute proceedings as if it had been created for 
valuable consideration (J?« Flarell, Murray v. Flavell (1883), 25 Ch. D, 89, 
C. A., per Cotton, L.J., at p. 102). A beneficiary interested in remainder 
in part of a trust fund may institute proceedings for administering the 
trust and require the fund to be brought into court (Baiiktt v. Bartlett 
(1845), 4 Hare, 631 ; Governesses' Benevolent Institution v. Rusbridger 
(1864), 18 Beav. 467). A person claiming adveisely to a trust cannot be 
made a party to a suit for its execut.on (A.-G. v. Aron, otherwise Aberaton 
Coworahan (1863). 3 De G. J. & Sm. 637, C. A.). 

(i) Kniqhi v. Martin (1829), I Russ. & M. 70 ; Avgier v. Stannard, 
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language, restrain him from doing so, on pain of forfeiting his 
interest in the trust property (1). 

368 . Where in an action the court is satisfied that diligent search 
has been made for any person who, in the character of a trustee, is 
made a defendant in order to serve him with a process of the. court 
and that he cannot be found, the court may hear and determine the 
action and give judgment therein against him in his character of a 
trustee as if he had l>een duly served, or liad entered an appearance 
in the action, and had also appeared by his counsel and solicitor at 
the hearing, but without prejudice to any interest he may have in 
the matters in question in the action in any other character (m), 

369 . Wljere a beneficiary institutes proceedings against a sur- 
viving trustee for a general account and administration of the trust, 
the representative of a deceased trustee is not generally a necessary 
party [n). Wher<j all the trustees are dead, an action for breacfi 
of trust and the recovery of trust property cannot be brought 
against the representativeB of one who was not the last surviving 
trustee, unless the trust estate is represented by adding aa co-dofen- 
Janta either the rc})resentative8 of tho last surviving trustee, or new 
trustees after they have been duly appointed (o). 

370 . A trustee who has no beneficial interest and an interested 
beneficiary ought not, as a general rule, to be represented at the 
hearing of the case by tlie same counsel (p). Where one of several 
trustees is also a beneficiary, he ought to appear separately from the 
other trustees (q). 

371 . Absent parties are bound by the proceedings where they 


(1834), 3 My.& K. 506, 672 ; Cnmjihdl v. Home (1841 I Y. & 0. Ch. Cas. 
004, 670 ; Adams v. Adams, (18021 1 Cb. 369, C. A. As to apportioning 
llie costs of atlministration proceedings between two eKtates.seo 
Wheeler Foster, [1880] W. N. 132. As to the costs ol trustees in con- 
nexion with the j)ayrncnt out of court of funds paid in under an adminis- 
tration action, see Lowe v. Moore, flOOOJ W. N. 142. As to the costs of 
ijdministralion proceedings generally, see Day v. Croft (1854), 19 Beav. 
518; Ke Mills' Estate, Ex parte Vomminsioners of Wvils and PubUo 
BaiUiings (1886), 34 Cb. D. 24, C. A., per Cotton, L.J., at p. 33; title 
Executous AM) Administratoks, Yol. XIV., pp. .347 el sea. 

(l) Adams v. Adams, supra; Be Allan, Havelock v. Havehek- Allan 
(1896), 12 T. L. R. 299; but see Powell v. Morgan (J688), 2 Vern. 90; 
Rhodes v. Muswell Hill Land Co. (1861), 29 Beav. 56o ; Be Williams, 
Williams V. Williams, [1912] 1 Ch. 399. 

(m) Trustee Act, 1893 (56 & 57 Viet. c. 63), s. 43. Palatine courts and 
county courts have the same power in cases wdtbin their jurisdiction 
{ibid., 8. 46); see titles CouNTT Courts, Tol. Vlll., pp. 443 et seq. ; 
Courts, Vol. IX.. pp. 120 ei seq. 

in) London Gas Light Co. v. Spotiiswoode (1851), 14 Beav. 264 ; Moore v. 
Morris (1871), L. K. 13 Eq. 139 ; Be Harrison, Smith v. Allen, [1891] 2 Ch. 
349. He can liowover, be added as a defendant if there is good reason 
for that being done {A.-G. v. liewbury Corporation (1888), Coop. Pr. Can. 
72. 77. 78 ; Coppard v. Allen (1864), 2 Be G. J. & Sm. 173, C. A, ; B# 
Harrison, Smith v. AUen, supra, per Chittt, J., at pp, 352 et teq.), 

(o) Re Jordan, Hayward v. Hamilton, [1904] 1 Ch. 200. 
ip) Be Burton, Danhy v. Burtan, [1901] W. N. 202. 

\q) Be Richards, Uglow v. Richards (1901), 60 W. B. 90, 91. 
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are directed to be served with notice of the judgment or order, 
or an order is made appointing a party to the proceedings to 
represent them(r).' 


Part IV.— Breaches of Trust. 

*Skct. 1,— Liability of Tvaatccs, 

Suii-S£fjT. 1 . — lireufh of Trust hy Art or O'uiimon. 

372 . Any act by a trustee in reference to the trust property in 
cofttravention of the duties iniposoJ on him by the trust (.s*), or in 
excess of those duties (0, and any neglect or omission on his part 
to fulfil those duties (a), and the concurrence or acquiescence by 
one of several trustees in a similar act, neglect, or omission on the 
part of a co-trustee consiiiutes a breach of trust (c); and if 


(r) Mayv. Newton (1887), 34 Ch. 1). 347; see title JunGMKNTS and 
Orders, Vol. XVllL, pp. 208, 209. 

(a) Pye v. Gorges (1710), Preo. Ch. 308; Mansell v. Mansell (1732), 
2 P. Wms. 678 ; Chnritahle Corporation v. Sutton (1742), 9 xM(»d. Rep. 349 ; 
Clough V. Pond (1838), 3 My. k Cr. 490, per Lord ('ottenham, L.C., 
at p. 496 ; Harrison v. Rhndall (1852), 9 flare, 397, per 'ruRNER, V.-C., at. 
p. 407 ; Eeid v. Thompson (1851), 2 1. Cli. 11. 26 ; Dance v. Goldingham 
(1873), 8 Ch. App. 902, per James, L.J., at pp. 909, 910. 

(() Adair v. Shaw (1803), 1 Sch. iSi Lef. 243, per Lord Redesdale, L.C., 
at p. 274 ; Collier v. M^Iiean (1865). 34 Bcav. 426. 

(a) Charitable Corporation v. Sutton, supra ; Montford {Lord) v. Cadogan 
{Lord) (1810), 17 Yes. 485; Moyle v. Moyle (1831), 2 Russ, k M. 710, 
per Lord BROrciiiAM, L.(\, at p. 715; Taylor v. Tabrum (1833), 0 Sim. 
281 ; (Jhugh y. Bond, supra, at p. 496 ; Fenwick v. GreenwelL (i847). 10 
Bcav. 412; Dix v, liurjord (1854), 19 Beav. 409. 413; Stone v. Stone 
(1869), 5 Ch. App. 74; Jefferys v, Marshall (1870), 19 W. R. 94; Re 
Brogden, Billing v. Brogde.n (1888), 38 Ch. I). 546, C. A., per Cotton, L.J., 
at pp. 507, 568. A trustee who at the request of ono beneficiary neglects 
to sell the trust property when it can bo sold advantageously, and after- 
wards sells it at a reuucea price, is liable to makegood the loss to the tru.sl 
estate {Taylor y. Tabnm. supra.; Fry v. Fry (1859), 27 B^av. 144; 
compare Ke Evans , Jones v. Evans, [IfiiSJ 1 Ch. 23. 35). 

{h) Chambers v. J/iacAin (1802). 7 Ves. 186 ; Brice v. Stokes (1806), 11 
Ves. 319; Munch v. Cockerell (1839), 5 My. k Cr. 178; Brumridge v. 
Brumridge (1858), 27 Beav. 5; Gainsborough {Karl) y. Waiconibe Terra 
Cotta Clay Co., Ltd,, Dunning v, Gainsborough {Earl) (1885), 54 L. J. (cu.) 
991, 996 ; Re Bennison, Cutler v. Boyd (18S9), 60 L. T. 859. 

(c) Adair v. Shaw, supra, at p. 272. It is a breach of trust, notwith- 
standing that the trust was voluntarily created by the tnustee himself 
without any valuable consideration {Drosier v. Brereion (1851), 15 Beav. 
221, 226, 226), and notwithslmdiug that the trustee derives no personal 
advantiig© from it (Adair v. Slmw. supra, at p. 272 ; Montford {Lord) v. 
Caditgan {Lard), supra, at p* 489), The fact of the trustee being remunerated 
for bis services does not generally mcre;iije his liability {Jobson v. Palmer, 
[1893] 1 Ch. 71, per Rouer, J., at p. 76), bi.t may in some circumstances 
do 80 (A utionoi Trustees Co, of Au^troiam v. General Finance Co. of 
Australasia, [1906] A. C. 3*73, 381, P. C.). As to breaches of trust in 
case of public and charitable tmsts, see title Charities, Vol. IV., pp. 271, 
272. 276, 277, 330 ; as to breaohes of official trust under the Official Secrets 
Act, 19U (1 &; 2 Geo. 6, 8. 28), Bee titles Comstitutiokal Law, Vol. VII., 
p, 32 ; CwMiNAT Law akd I^ocbdire, Vol. IX. pp. ISO, 481. 
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such breach of trust entails a loss on the trust estate, the trusts;, 
and, after his decease or bankruptcj, the trustee's estate, are> as 
a general rule, liable (d). A trustee may, however, be relieved from 
such liability^ by the provisions of the instrument creating the 
trust (e) or by statute (/), or by the fact tbit the breach of trust 
has been occasioned by necessity or some other adequate cause (<;), 
or has been authorised or condoned by the cestui (pie trust injured 
thereby (/<), or has been due to an innocent mistake (i). A more 
error of judgment does not in itself constitute a lyreachof trust (fc); 
and a trustee is presumed to have dealt honestly and properly 
with the trust estate until the contrary is shown (J). 

373. Liability for a broach of trust oxtonds to a tenant for life in 
respect of matters as to wliich ho is by the Kottled Land 4ct, 
1 882 (m), placed in the position of a trustee («), and to a construc- 
tive trustee and trustee de son tort(o\ and to a trustee who retires 

(d) Scurftdd v. llowcn (1700), 3 I5ro. 0. C. 90; Keanmn v. FiteSimon 

(1793), ii Kidg. Pari. Ken. 1 ; Adair v. Shaw (JS03), 1 Sch. & Lf'f. 243, 
272: v. Ik Benuden, Kaimn v. /).* ikmalvn (1826), 1 Hush. 301 ; 

KnaichbuU v. Fcainfiead (1837), 3 My. & Or. 122; Jevkitis y. liohrrtson 
(1853), 1 Eq. Kcp. 123; Lander v. Weston (1855), 3 Drew. 389, He 
Frniikh'n Fraullun v. Vntnl-li/n (1913). 30 3'. 1;. K. 187. <\ A. 

(e) Ilirls V. Betty (1821), Madd, tk 0. 90; WilUns v. Jlomj (1861), 10 
\V. U '17, 0. A. ; Pns^ V. Dmdiis (1880), 43 L. T. 605. But tlio indoimiity 
clause usually iuscilcd in s<*ttl(‘riU'U(« and wills docs not ]^rot<5ct a trustee 
agaiiibi a breach ol mist conuintted by bimaelf (Muckhw v. Fuller (1821), 
Jac. 198 ; Fenwick v. Greenwell (1817), 10 Heav, 412 ; Drosierv, Brereion 
(ISoI), 15 W av. 22 i ; Dix v. Burford (1851), 19 Bouv. 409 ; Brumridge v. 
Brurnridge (Is57). 27 Bo.iv. 5; Rekden v. Wesl^ (1801), 29 Beav. 213). 

(/) Sec pp. 141, 142, ante, pp. 195 el seq., 200 el seq., poet. 

{q) Sk‘ p. 120, ante. 

(a) See pp. 198 el seg,, post. 

(i) Cwohshanlcs v. Turner (1724), 7 Bro. Pari. Cas. 205 ; Re Biddulph, 
Ex pmte y orris (1869), 4 Ch. App. 280, per GiFFAEin L.J., at p. 287. A 
mistake is not innocent where it could have been a\» 'ded by proper care 
or diligence, even when made under legal advice {Sattonal Trustees Vo. of 
Australasia v. General Finance (Jo. of Austialasia, f 1905] A. C. 373, P. (!.) ; 
and a trustee may be liable for a breach of trust though not aware that he 
has committed it {Walker y. Symonds (1818), 3 Swjui. I, pet Lord Eldon, 
L.C., at p. 09). 

(fc) Wilkinson v. Stafford (1789), 1 Ves, 32, per Lord Tnuiaow, L.C., at 
p. 41 ; Oarretl v. Noble (1834), 6 Sim. 504 ; Buxton v. Buxton (1836), 1 My. 
& Or, 80; Selby v, Borne (1863), 9 Jar. (N. B.) 426, C. A., per Tubnbil 
L.J., at p. 426; StoU v. Milne (1884), 26 Ch. D. 710, 0. A., per Lord 
Selborne, L.O., at pp. 713, 714; Be Hurst, Addison v. 7opp (1892), 67 
li. T. 96, C. A., per Lindlet, L.J., at p. 100 ; Be Beddoe, Dewnes v. 
Cottam, [1893] 1 Ch. 547, C. A., per Bowen, L.J., at p. 562 ; E$ Ohapnwm, 
Cocks V. Cha^cm, [1896] 2 Ch. 763, C. A., per Lofeb, L.J., at p. 778 ; Be 
Kensit, [1908] W. N. 235. 

(l) Taylor v. MilUngion (1858), 4 Jur. (¥. B.) 204, per Wood, V.-C.; 
at p, 206. 

(m) 45 6c 46 Tict, o. 38 ; see ibid,, a. 53 ; title SetxLBHBNTB, Vol XXT., 
pp. 635, 636. 

(n) Re WxUon'i {Eivrl) SMed Rsdaies, [1907] 1 Cb. 60, per WabRiNU. 
ton, J., at pp. 65, 56. 

(o) Raekham v. SiddaU (1850), 1 Mae. 6c G. 607, iter Lcnrd COTTSir- 
Ham, L.C., at p. 621 ; Pearce v. Pearce (1866), 22 Beav. 248 ; Lee v. Sankey 
(1873), L. R. 15 Eq. 204, per Bacon, V.-C,, at p. 211 ; WasseU v. Leggatt, 
[1890] 1 Ch. 5.54 ; and px». 187, 188, post. Aa to coiistruetive trueteoa 
and tinetees de son Uni, sco pp. 8, 47 ei seq., 58 el seq., 87 st seq., ante. 
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Sbot. 1. 
LUbiUty c 
TniBteeB, 

Married 

woman. 


Bare trustee. 


Nature of 
liability. 


with a view to or with knowledge of an intended breach o! 
f trust (;?). 

374. The respective liabilities of husband and wife for a breach of 
trust committed by the wife depend on the general law as to 
wrongs committed by a married woman (q). Where a husband is 
liable tor his wife’s breaches of trust, the liability extends to the 
case of a negative breach of trust by negligence as well as to a 
breach of trust by active misconduct (r). 

375. Where a ‘bare legal estate in property is vested in a person 
in trust for an equital)lo trustee who is interested in it upon trust for 
beneficiaries, if the bare trustee so deals with the legal estate as to 

t sanction an act done by the equitable trustee to the prejudice of 
th» beneficiaries, he thereby becomes a party to the breach of trust 
and is answerable accordingly (s). Where the equitable trust is for 
the purpose of sale, the bare trustee is, in the interests of the 
beneficiaries, bound to convoy it to the e(iuitable trustee to enable him 
to execute his trust. If, however, in parting with it ho goes beyond 
the mere purpose of conveying it to the equitable trustee and so 
deals with it as to facilitate a breach of trust by the equitable 
trustee, he is deemed a party to the breach of trust and is responsible 
for it(t). 


Sub-Sect. ^.—Natun of Liability. 

(i.) Civil Liability. 

376. A breach ol trust in itself is merely a violation of an 
equitable obligation ; the remedy for it, therefore, lies in equity only 
and must be sought in a court of equitable jurisdiction (a). A 
breach of trust is, in equity, regarded as giving rise to a simple 
contract debt ^6), unless the trustee has covenanted under his 

(p) See p. 113, avie. 

(q) Palmer v. Wakefield (1840), 3 Beav. 227, 233 ; Smith v. Smith (1856), 
21 Beav. 386; Waififord v. Beyl (1875), L. K. 20 Eq. 321 ; Be Smithes 
EetaU, Clifford v. Washington (1876), 48 L. J. (CH.) 205; Be Turnbull, 
Turnbull v. Nicholas, [1900] 1 CL. 180; see title Husband and Wipe, 
Vol. XVI., pp. 369, 39), 408 et seq., 439, 453 ct seq.. 457. 

(f) Bahin v. Hughes (1886), 31 till. D. 390, C. A. 

(«) Afi^erv, Stannard (1834), 3 My. & K. 566, per Leach, M.R., at p.67I ; 
Bee Margetti v. Perh (1864), 34 L. J. (cH.) i09. 

{t) Angier v. Stannard, supra, at p. 671. 

(а) Co. Litt. 272 b ; Sturt v. MeMish (1743), 2 Atk. 610, per Lord Hard- 
WICJHB, L.C,, at p. 612 ; AUen v. Imlett and NirholU (1817), Holt (N. P.), 
641 ; Be Lake, Ex parte Dyer, [1901] 1 K. B. 710, C. A., per Rigbt, L.J., at 
p. 716. In ])rocecdingB for breach of trust the actual broachefl must be 
specified and full particulars thereof must be set out in the pleadings: 
see title Pleadings, Vol. XXIL, p. 458, note (/ ). As to the liability of 
trustees of charities, see also title Charities, Vol. IV., pp. 276 et seq. 

(б) Cox V. Bateman (1716), 2 Ves. Sen. 19; Vernon v. Vawdry (n^l)» 
S Atk. 119; Keaman v/FiU Simon (1793), 3 Ridg. Pari. Rep. 1; Adey 
V. Arnold (1852), 2 De G. M. & G. 432. C. A. ; UrereUm v, auichinson 
(1864), 3 I. Ch, R. 361, per Bradt, L.C., at pp. 307, 368; BrittUbanh 
V. Goodwtn (1868), L. B. o ]|q. 545, per Giffard, V.-C., at pp. 551 et 
Strictly speaking, the relaHon of debtor and creditor does not subsist 
between a trustee and 1^ cestui que trust {Be GoUsmid, Ex parte Taylor 
(1886). 18 QfB. D.*295, C. A., per Lindlet, L.J., at p. 301 ; Be Lake, Ex 
parte Dyer, supra, per Rigbt, L. J., at p. 716, questioning the dictum of 
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6eal(<;) that he will perform the trust, in which case his breach of 
trust, being also a breach of covenant, gives rise to a specialty debt (d). 
Such a covenant may be created by an instrument under his seal (r) 
containing ai\ express agreement that he will perform the trust (/), 
or a declaration to that effect (</), or may be raised by necessary 
implication from such an instrument (/t). The mere fact of his 
accepting the trust by a deed under his seal does not, however, 
constitute a covenant by him to carry the trust into effect (i). 

377. Where a trustee who is also a beneficiary commits a 
breach of trust, his beneficial interest in the trust property is 
liable to make good the loss occasioned thereby (/c). 

378. Where several trustees are implicated in a breach of trust 
there is no primary liability for it between them, but they aroall 
jointly and severally liable to a person who is entitled to sue in 
respect of it(/). Where a breach of trust has lieen committed for 

Lord Halsburt, L C. in Sharp v. Jac^Aon, [1890] A. 0. 419, at p. 426). nor 
holwecMi a triiRt (‘0 and a co-triis<cc {lie (hhismid, Et parte Tayltrr (I8H6), 
18 Q. B. D. 295, aoi, A ). But an action for money had and received 
lies against a inisiee on an admission that a balance belonging to the 
beneficiary is in his hands {Jioner v. Holland (1825), 3 Ad. & El. 99; 
Guvmins v. Cummin/^ (1845), 3 Jo, & Lat. 64 : Sinclair y. Wiltton n865), 
20 Bcav. 324; lie Wilkinson, Ex parte Stubbins (1881), 17 Ch. D, 68, 
r. A.; He Qoldsmid, Ex parte Taylor, mpra) ; sec title tract, 
Vol. VII. pp, 474. 475, 490. 

(0) Richardson v. Jenkins (1863), 1 Drew. 477, per KinuerslisIY, V.-C., 
at p. 481. 

(d) Primrose v Bromley (1739), 1 Atk. 89 ; Montford {Lord) v. Gadogan 
(Lord) (1816), 19 Ves. 635, per Lord Eldon, L.C., at p. 038 ; Jameson v 
Farrcr (1841), 3 1. Eq, R. 346 ; Wood v. 11 ardisiy {ISiQ), 2 Coll 542 ; Adey 
y. Arnold (1852), 2 Do G. M. & (L 432; Richardson v. Jenkins, supra; 
Xfwpori y. Bryan (\S5Q), 6 Ch. R. 1 19. As to the covenant for title 
implied by staiute in a conveyance by a person who ronveys as trustee, 
see title Real PKOPi:rnT and Chattels Real, Vol. / ?C1V., p, 301. 

(s) Richardson y. Jenkins, supra, at p. 481. 

If) The deed must contain words to raise a covenant on which an action 
would lie at law {Adey v. Arnold, supra ; Itichardaon v. Jenkins, supra ; 
Holland v. Holland (1869), 4 Ch. App, 449, per Gik'ard, L.J., at j). 459). 

{g) The words “ It is hereby declared ” contained in a deed executed by 
the trustee raise a covenant as effectually as words of agreement {liichara- 
son y. Jenkins, supra, at pp. 482, 483 ; Alexander y. Foster (1856), 5 W. R. 
33). 

(h) Turner v. Wardle, Barker v. Wardle (1834), 7 Sim. 80; see title 
Deeds and Other Instruments, Vol X., pp. 477 et seq. A covenant 
is not implied unnecessarily {Bartlett y. Hodgson (1785), 1 Term Rep. 
t2 ; Adey v. Arnold, supra, per Lord St. Leonards, L.C., at p. 437). 

(1) Wynch v. Grant (1854), 2 Drew. 312; Isaacson y. Harwood, Brook 
V, Harwood (1868), 3 Ch. App. 226. As to the effect of bankruptcy 
\tu the liability of a trustee who has committed a broach of trust, see title 
Bankruptcy and Insolvency, Vol II., pp. 143, 168, 169, 175, 176, 210, 
232, 260, 270, 281. 

{k) Fox y. Buckley (1876), 3 Ch. D. 508, C. A., per Little, V.-C., at 
p. 509, note (1) ; Re Brown, Dixon y. Brown (1886), 32 Ch. D. 697 ; Re 
Rhodesia Goldfields, Ltd., Partridge v. Rhodesia Goldfields, Lid., [1910] 1 
<'ii. 239; Re Towndrow, Gratton v. Machen, [1^11] 1 Ch. 662; and see 
Dp. 204. 205, post. 

(1) Vandebende v. Levingston (1674), 3 Swan. 626; Chariiahle Oorpora- 
tion y, Sutton (1742), 9 Mod. Rep. 349; Tfi ison v. Moore (1834), 1 My. 

K. 126, 142, 143, 337 ; A. O. v. Wilson (1840), Cr. & Ph. 1 ; Lyse v. 
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Trusts and Trustees. 


Sect. l. which constructive trustees or trustees de son tort (?/i) as well as the 
Liability of duly appointed trustees are liable, the joint and several liability 
Trastees. extends to the whole number (n), A suit to obtain relief or redress 
in respect of a breach of trust can therefore be instituted against 
some only of the persons who are liable for it(o) and without 
making all who are liable for it parties to the suit (p). 


Solicitor- 379- A solicitor who as a trustee commits a fraudulent breach 
trustee, Qf jg be struck off the rolls on the application of a 

cestui que trust (7}. 

No uet-off in 380. Where a trustee is liable in respect of distinct breaclies of 
trust^^*^*^ trust, one of which has resulted in a loss and the other in a gain, 

’ he is not entitled to set off the gain against the loss, but is liable 

^for^the whole loss occasioned by the one breach, w'hile the estate 
is entitled to the whole gain realised by the other (r). 


Kingdon (1844), 1 Coll. 184, per Knight Bruce, at p. 188 ; Fletcher 
V. Green {\SQ4), 33 Boav. 43<) ; A,-G. v. Da 'gars (1864), 33 Beav. 
621; Be Biddulph, Ex parte Norris (1869), 4 Ch. App. 280; Imperial 
Mercantile Credit Associaiion {lAgitidators) v. Coleman (1873), L. K. 6 
H. L. 189, 203 ; Be Faure Electric Aecwnudalor Co. (1888), 40 Cb. D. 
141, 168. After accepting a payment from one truBteo by way of 
compromise in discharge of bis liability for a breach of trust a cestui que 
trust was bold entitled to prove in the bankruptcy of another trustee for the 
full amount due to the trust estale without giving credit for the compromise 
{Edwards v. Uood-Barrs, [1905] 1 Ch. 20). As to the liability of co- 
partners for a breach of trust committed by ou(‘ of them, sec note (n), 
injra; title Pautneksiiip, Vol. XXII., pp. 31, 34. 35. 

(to) See pp. 8, 47 H scq., 58 et seq.. 87 ct seg , ante. 

(n) Cowper v. Sloneham (1893), 68 L. T. 18. Where the solieitors of the 
trustees have as constructive trustees been juirtios to a breach of trust 
committed by the trustees, the solicitors may be joined as defendants in 
an action against the trustees in respect of the breach, and are. jointly 
and severally liable for it with the trustees {ibid.). A whole firm of 
solicitors may be hold liable for the concurrence of one of their number 
in a breach of trust (lUyth v. Fladgate, Morgan v. Blyth, Smith v. Bbjth, 
[1891] I Ch. 337; but see Prdmer i S. 51 Sol. Jo. 653); see lith* 

Solicitors. Vol. XXVJ.,p. 760, As to the distribution of liability amongst 
the persons responsible, see pp. 203 el seq., post. As to the liability of 
trustees of charities for breaches of trust, see Be Chertsey Market, Ex parte 
WaUhew (1819), 6 Price, 261; and title Charities, Vol. IV., pp. 271, 272. 

( 0 ) Wilson V. 3foore (1834), 1 Mv. & K. 126. 337 ; London Qas-Light Co. 
V. SpoUiswoode (1851), 14 Beav. 264. A trustee who is jointly liable for a 
breach of trust may take proceedings auainst his co trustee who has 
derived the benefit from the breach to make good to the trust estate the loss 
occasioned thereby {Beattie v. Johnstone (1848), 8 Hare, 169 ; Baynard v. 
Woolley, Wearing v. Baynai'd (1855), 20 Beav. 583; Elwes v. Barnard 
(1865)> 11 Jut. (n. S.) 1035; but see Chancellor v. Morecraft (1848), J1 
Beav. 262). As to pxoooedings to enforce the liability of a trustee, sec 
alsopp. 180 ei seq., ante. Such proceedings are not dismissed on the ground 
of defect of form {Burrowes v. Gore (1858), 6 H. L. Ca^s, 907). 

(p) Walker v. Symonde (lkl8), 3 Swan. 1, 75; Perry v. Knott (1842), 
6 Beav. 293 ; Kellaway V. Johnson (1842), 6 Beav. 319 ; A.-G. v. Daugars, 
supra, at p. 624 ; Price v* Price (1880), 42 L. T. 626. \VTiere two classes 
of trustees axe each liable for a breach of trust the cestui que trust may 
proceed against one class without making the other class parties (M*Gaehen 
V. Dew y. M*Ga^en (1851), 15 Beav. 84). 

(g) Be Chandler (1866), 2^ Beav. 263 ; see title Solicitors, Vo). XXVI., 

pp. 848et«09. 

(r) Adye v. FeuiUeteau (1783), 3 Swan. 84, n. ; BoUnson y. Bdbinson 
(1848), Beav. 371| per Lord Lamgdale, M.R., at p. 375 (but aee S. C., 
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(ii.) Criminal Liability. 

381. A trustee of any property, who with intent to defraud 
converts or appropriates or disposes of or destroys any part of it, 
is guilty of a misdemeanour and punishable with penal servitude 
or imprisonment (s). No prosecution for the offence may bo 
commenced without the sanction of the Attorney-GoneraUf); and 
no person who has taken civil proceedings against the triistoe may 
prosecute him without the sanction of the court or judge before 
whom such proceedings were taken or are )»endin^ (a ) ; nor may the 
trustee be prosecuted after having compulsorily disclosed the offence 
on oath in legal proceiidinga bond fide instituted by a party aggrieved 
or on an examination in bankruptcy (ft). The criminal liability of 
the trustee, and any proceedings, conviction, or judgment in respocti 
of it, do not affect the right of any party aggrievt^d to his reirft^Jy 
at law or in equity nor in any way prejudice an agreement entered 
into or security given by the trustee with a view to the restoration 
or i-opaymont of tin* trust property (c). 

(iii.) Atiarhment. 

382. A trustee who is ordered by the High (lourt to pay a sum 
of money in his ix)Bsessiou or under his control, and who makes 
default in doing so, is liable to attachment and imprisonment (d). 

Sub-Sect. a. — ICxient of LinbUUy. 

(i.) Jicsturation oj Trust Property. 

383. The extent of the liability incurred by a trustee who is 
responsible for a breach of trust is measured by the extent of the 
loss or depreciation which his act or omiHsion has caused to the 
trust estate; and he is liable to restore to the estate the property 
which it has thereby lost or its value, and to make good any 
depreciation and damage which the estate has tljjreby suffered («). 


varied on appeal (1851), I I)e G. M. & G. 247, C. A.) ; Wiles v. Qreeham 
(18^)4), 2 Drew- 258. If a trustee loses part of the trust estate, ho must 
aiiRW'er for it, whatever may be the improvement pf the other part (ll f/w 
V UreHham. fivpm, per KiNOEnsLEV, V.-C., at p. 27 1 ; lie Bnrker^ Pavenehaw 
V. Barker (1898), 77 L. T. 712). Hut aa to where a gain ac/crues in the 
same transaction, see Fletcher v. Green (1864), 33 Heav. 426; und p. 159, 
ante. p. 190. post 

(«) Larceny Act, 1861 (24 & 25 Viet. o. 96), 8. 80. As to the definition 
of “trustee” and “property,” see ibid., 8. 1 ; K. v. Davies, [1913] 1 
K. B. 573, 0. C. A.; title Okiminal Law and Pkoceduee, Vol. IX., 
pp. 666, 657. 

(f) Larceny Act, 1861 (24 6^; 25 Viet. c. 96), s. 80. When the office of 
Attorney-General is vacant the sanction of the Solicitor-General is sub- 
stituted (ibid.). 

(a) Ibid., B. 80 ; Wadham v. Bigg (1860), 1 Drew. & Sm. 216. 

(b) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 86. 

(o) Ibid., s. 86. 

(d) See Evans v. Bear (1874), 10 Ch. App. 76; title Contempt of 
Court, Attachment, and Committal, VoI, VII., pp. 299 ei eeg. 

(e) routine v. Combe (1798), 4 Ves. 101 ; Caffreyyr. Darby (1801), 6 Ves 
488 ; Cluimbers v. Minchin (1802), 7 Ves. 186; French v. Mobeon (1803^ 
9 Vea. 103 ; Bennett v. Colley (1833), 2 My. & K. 226, C. A. ; Brown v. 
Saneome (1825), M'Cle. & Yo. 427 ; FyUr v. Fyler (1841), 3 Beav. 650 ; 
Morris y. Livie (1842), 1 Y. & C. Ch. Cas. 380; Ohallm v. Shifpim 
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sicT. i. 384. Where a fcruBtee improperly sells out stock and invests in 
Liability of land, he must replace the stock, and if the land realises more than 
Tn^ees. is required for doing so the excess belongs to the trust estate (/). 
improfKjr ^ trustee, however, is never charged with imaginary xalues(( 5 f), and 
iirveitrnent. where there is no loss there is no liability (/i)* therefore, he 
improperly invests trust money on an insufficient security which is 
realised at a loss and the proceeds are invested in stock, which is 
subsequently sold at a profit, he is entitled to the benefit of the 
profit towards discharge of his liability (?). 

Where a trustt^i is directed to invest trust money in a particular 
stock or security and neglects to do so, he may at the option of the 
cefttui quo trust be charged either with the principal sum which he 
^has retained uninvested and interest thereon (A:), or with the amount 
of the stock or security which could have been purchased when he 
ought to have made the investment, and the dividends which would 
have accrued thereon (/). This option does not exist whore the 

(1846), 4 Hare, 665; Eobinson v, Bohinson (1851), 1 De G. M. & G* 
247, i*. A., per Lord Cranwoutu, L..1., at p. 255: Oibhins v. Taylor 
(1856), 22 Beav. 344; Craven v. Vraddockf [1868J W. N. 229; Be Bid 
dulphf Ex parte Norris (1869), 4 Cli. App. 280; Cann v. (Jann (1884), 
61 L. T. 770 ; Be Deane, Btidger v. heave (1889), 42 Oh. D. 9, C. A. : lie 
Newen, Smiles v. (Jarnithers (1912), 133 L. T. Jo. 589. The liability 
ia not limited to what tho trustee who is chari^ed has actually received, 
iind still less to any benefit which he may have ]>crsonally deiivcd from the 
breach {Adair v. Shaw (1803), 1 Sch. Sc Lcf. 243, per Lord Rkdf.sdalk, 
li.C., at p, 272). Where a tru.stee mixes trust moneys with his own he is 
charged with the whole amount except what he can prove to be his own 
{I/apion V. White, White v. Xjupion (1808), 16 Ves. 432 ; Cook v. Addison 
(1869), L. R. 7 Eq. 466, per Stuart, V.-C., at p. 470 ; Be Oatway, Berislet 
V. Oatway, [1903 1 2 Oh. 366; and see pp. 208, 209. post). Whore a trustee 
incautiously inv''.sts trust money on a security authorised by the terms of 
the trust but of inauirioient value, ho is liable for tho deficiency on a 
realisation of the security {Re Sahnon, Priest v. Upplehy (1889), 42 Ch. D. 
361, t’. A.). Tho court does not assent to any compromise which does 
not replace the whole of the trust money, where the trustee is able to 
pay it (Re Dewar, Dewar v. Brooke (1885), 64 L. J. (cii.) 830, per Kat, J., 
at p. 833). 

( f) Fowlet {Earl) v. tUerberl (1791), 1 Ves. 297 ; Pocock v, Beddington 
(1801), 6 Vos. 794. 

ig) Palmer v. Jones (1683), 1 Vern. 144, per Naarir, Lord Keeper. 

(h) Be Deane, Bridger v. Deane, supra, per Lord Esher, M.K., at p. 19. 
The fact that a higher interest than would have been produced by autho- 
rised investments has been paid to a beneficiary for life from an unautho- 
rised investment of trust money does not render the trustee liable to recoup 
tho diilorence to the capital of the trust estate where he restores the 
principal sum in full {Stroud v. Owycr (1860), 28 Beav. 130 ; Be Appleby, 
Walker v. Lever, Walker v. Nishet, [1903J 1 Ch. 665, C. A. ; made v. 
Chaine, [1908] 1 Ch. 622, C. A. ; Be Hoyles, Bow v. Jagg (No. 2), [1912] 1 
Ch. 67). 

{») Fletcher v. Green (1864), 33 Beav. 426; flee WineheUea {Earl)v. 
NorcUffe (1687), 1 Vem. 434, Where a trust estate, consisting in part of 
new shares in a company liable to calls and allotted in respect of original 
shares forming part of the estate, was lost through default of the trustee, 
he was held liable to make good the value of the estate less the amount of 
the calls on the new shares which had in fact been paid by him {Brigge v. 
Maeeey (1882), 51 L. J. (ca.) 447, C. A.). 

(k) Bee pp. 191, 192, post; and compare p. 188, ante. 

(l) ByrenaU v. Bradford (1821), Madd. & G. 13 ; Bobimeon v. Bobineon 
(1861), 1 De G. M. G. 247, C. A., per Lord Cranworth, L.J., at pp. 266 , 
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trustee has an alternative power to invest in real security, since if 
he had done so the capital of the trust fund would remain at the 
original figure (m). 

385. Where a loss is sustained through a breach of trust on 
the part of a trustee in neglecting to realise a security, he is 
charged with the full amount of the loss unless he can show that 
this amount would not have been produced if he had realised i,he 
security when he ought to have done so (n), 

(ii.) Payment of Intard. 

386. A trustee, besides being required to account for principal 
trust money, is also charged with interest on it in the following 
cases, namely : — (1) where he (iaii bo proved to have received in to jest ; 
(2) where the presumption of his having received interest is so 
strong that he is estopped from alleging the contrary; (8) whore 
the court is entitled to decide that he ought to have received interest ; 
and (41 wl)ere in broach of his duty lie (i.) retains trust money in 
liis own hands uninvested (o), or (ii.)miM's it with his own money 
or property (p), or (iii.) employs it in trade or speculation (q),or 
(iw'l applies it in an unautlioriaed manner (r), or (v.) pays it to 
the wrong person («), or (vi.) fails to produce or account for ii 
when lawfully demanded by the (ratvi que^trufit or ordered by the 
court (/). 

387. A trustee is not generally charged with interest on the 
income which accrues while the trust property is improperly dealt 
with (a). 

200, 261. Af to where the trustee lends or uses the uninvested money in 
trade, see pp. 102, 100, post 

(m) Marsh v. Hunter {iH22), Madd. & 0. 295 ; Shejyherdy. Mouh (1845), 

4 Hare, 500; Rees v. Williams (1847), 1 De G. & ^ m. 314 ; Robinson v. 
Robinson (1851), 1 De G. M. & G. 247, 257, C. A Where a person is 
bound to do one of two thinejs and does neither, the measure of damage is 
in general the loss arising from his liaving failed to do that which is less 
and not that which is more beneficial (kobimon v. Robinson^ supru^ at 
pp. 257, 258). • 

(ti) Gainsborough {Earl) v. Waicombe Terra Cotta Olay Co., Ltd., Dunning 
V. Gainsborough (Earl) (1885), 54 L. J. (cn.) 991. 

(o) Franklin v. Frith (11^2), 3 Bro. C. C. 433 ; Ashbumhnm v. Thompson 
(1807), 13 Ves, 402 ; Dawson v. Massey (1809), 1 Ball & B. 2l9, 250, 231 ; 
Tebbs V. Carpenter (1816), 1 Madd, 290; MousUy v. Carr (1841), 4 Beav. 
49 ; Robinson v. Robinson, supra, at pp. 255, 256 : Rr Hulkes, Powell v. 
Hulkes (1886), 33 Ch. D. 552, 558. The trustee Wiw not ordered to pay 
interest where the d(jlay in payment of the trust fund was necessitated, by 
questions having arisen as to the respective rights to it (Wynmv. Tempest, 
[1897] W. N. 43 (14) ), or where the loss occasioned by the conduct of the 
trustee was small {Bone v. Cooke (1824), 1.3 Price, 332). 

(n) Melland v. Gray (1845), 2 Coll 295, m ; Williams v, Fowell (1852), 
15 Beav. 461 ; Cook v. Addison (1869), L. R. 7 Bq. 466. 

(q) See pp. 102, 193, post. 

(r) Hutchins v. Hutchins (1851), 15 Jur, 869 ; Re Fame Electric Accumu- 
later Co. (1888), 40 Ch. D. 141. 158 ; WasscU v. Leggait, [1896] 1 Ch. 654. 

(«) Re Hulkes, Fowell v. Hulkes, supra. 

(f) Bammes v. Rickman (1792), 2 Ves. 36; Fearse v. Green (1819), 1 
•lac. & W. 135, 140, 141 ; Dobson v. FaUinson (1857), 6 W. E. 771 ; Wroe 
V. Seed (1863), 4 Giff. 425 ; Fries v. Price (1880), 42 L. T. 626. 

(a) MacartTMiy T. Blackwood (1796), Eidg. L. & S. 602; Ee Maghera- 
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Liability of 
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388 . Where a trustee simplj retains uninvested trust money 
which he ought to have invested, or there are no other special 
circumstances in tho case, he is charged with simple interest at the 
rate of 4 per cent. (/>). He is charged at the rate of* 5 per cent., 
if he lias removed the amount from a proper investment in which 
it was producing 5 per cent, (c) or otherwise commits a direct 
broach of trust (tf); and compound interest is charged where by 
reason of a trust for accumulation or otherwise it was his duty to 
have invested the trust fund at compound interest (e\ or where he 
employs it in trade or speculation for his own benefit (/), or is 
otherwise guilty of a gross breach of trust (tjf). 

(iii.) Aciounting for FrofiU. 

389 . Whore a trustee makes a profit by an improper employ- 
ment of trust money or property he is liable to make good to the 
t/'ust estate the amount of that profit in addition to tho money or 
property imj^roperly employed (A); and where he makes a profit 


inorne'a (Lord) Estate, Hogg v. Hogg, [1901] W. N. 152. liut wlioie the 
lT(‘acli of trust only takes place with ri'feronco to the income ho may bo 
charged witli interest in r|6pect of it (MeUand v. Gray (184.5), 2 Coll. 295). 

(/O llnll V. Ilallel (17841. 1 Cox, Kq. Cas. 134, 138 ; Ue Uilliard (1790), 

1 Vos. 89; Itocke v. Hart (1805), 11 Vva. 58; Tehba v. Carpenter (1816), 

I Miwld. 290 ; Hooker w Plaits (1837), 1 .lur. 473 ; Momley v. Carr (1841), 

4 Beav. 49 ; Jones v. Foxall (IH.‘>2), 15 Beav. 388, per Kovillt, M.R., at 
p. 392; Hawkins V, Gardiner (IHH), 2 k if . 441; AAI, w Alford (IStio), 

•i De (L M. & G. 813, C. A. ; Pemuj v. Avison (18.36), 3 Jur. (N. s.) 62 ; 
Vleieler v. Green (1801), 33 Beav. 420 ; Imperial Mercantile Credit A SBOcia^ 
Hon (hiqaklafou) T. Coleman (1873), L. It. 0 H. L. 189, per Lord Cairns, 
L.(\, at pp. 209, 210. In some cases tho rate charged has been only 3 per 
coni (Gilroy v. Stephens (1882), 61 L. J. (cii.) 834 ; Ue Barclay, Barclay 
Y. Andrew, [1899] 1 Cli. 674). 

(c) Mosley v. Ward (1805), 11 Ves. 581; Jones v. Foxall, supra, at 
p. 392 

(d) Hall V, Hallet, supra ; Treres v. Townsend (1784), 1 Bro. C. C. 384 
Forhes v. Ross (1788), 2 Bro. C. 0. 430 ; Ue Hilliard, supra ; Raphael v 
Boehm (1805), 11 Ves. '92; S. C. (1807), 13 Ves. 407, 590; Grackelt v 
Bethme (1820), 1 Jac. & W. 586 ; Brown v. Sansome (1825), M’Cle. & Yo. 
427 ; Bnalish v. Wdlats (1831), 1 L. J. (CH.) 84 ; Court v. Bobarts (1839), 
f) Cl. & Fin. 65, H. L. ; HuiMns v, Hufehins (1851), 15 Jur. 869 ; Jones v. 
Foxall, supra, at p. 392 ; Dobson y, Paitinson (1867), 5 W. R. 771 ; Tyrrell 
V. Bank of London (1862). 10 H. L. Cas. 26; Burdick v. Garrick (1870), 5 • 
Ch. App. 233 ; Price v. Price (1880), 42 L. T. 626; Be Jones, Jones v. 

(1883). 49 L. T. 91. 

(e) Raphad v. Boehm, supra; Knott v. CoUee (1852), 16 Beav. 77; 
Feltham v. Turner (1870). 23 L. T. 345; Be EJmmeVs Estate, Emmet v. 
Emmet (1881), 17 Ch. D. 142; Be Barclay, Barclay v. Andrew, supra. 

\j) Burdick v. Garrick, suvif., per Lord Hathreley, L.C., at pp, 241, 
242; and aoe note (<), p. 193,poaf; title Monet and Money-Lending, 
Vol. XXL, p. 43. 

(g) Stackpoole v. StackpooU (1816), 4 Dow, 209, H. L. ; Heighington v. 
Grant (1840), 6 My. & Cr. 258 ; Wroe v. Seed (m3), 4 Giff. 425, 430. 

(h) Be Kempson, Ex parts Shakeshafl (1791), 2 Bro. C. C. 197, 198; 
Brown v. De Tastei (1821), Jao. 284 ; Wedderhum v. Wedderbum (1838), 

4 My. Cr. 41, 54 ; Lord t; Wightwick (1853), 23 L. J. (ch.) 235, 238. 

C. A. ; Sugden v. Crossland (1S56), 3 Sm. & G. 192, per Stuaet, V.-C., at 
p. 194 ; Bowes v. Torronio (CUff) (1858), 11 Moo. P. C. C. 463, 517, 518 ; 
rTtHtamt v. Stevens (1866), L, E, 1 P, C. 362 ; Fleeming v. Bowden 
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by improperly employing trusfc money in trade or speculation he 
is liable at the option of the cestui qiie trust to account to the trust 
estate either for the profit actually made or for compound interest 
at 6 per cent, (i) on the amount of the trust money improperly 
employed (k), 

(iv.) Coita of Lfgal Proceedings. 

390. The ordinary right of a trustee to his costs of legal pro- 
ceedings in relation to the trust to which he is 4 )arty (1) does not 
extend to proceedings instituted to remedy, or otherwise rendered 
necessary by, a breach of his duty as trustee (?/?). Ho may be 
ordered to pay the costs of such proceedings where he commits 
a direct breach of trust (rOi or wliere he refuses or neglects to^do 
his duty as trustee (o). In some cases, however, the court considers 


(1808), L. R. 1 Sc. & Div. 372 ; Vyse v. Foster (1874), L. U. 7 11. L. 
318, per Lord (Uirns, L.(^., at pp. 333, 334. 

(i) Interest is computed at 5 per cent., with yearly rests, wliero trust 
property is employed in trade (Piety v. Stare (1799), 4 V(‘S. 620 ; lleaiheole 
V. Uulme (1819), 1 Jac. & VV. 122; Ihmcn v. Sansome (1825), M*<‘Ie. Ac 
Yo. 427 ; Jojies v. Foxall (1852), 15 Ileav. 388; iVan?/ v. Avison (1856), 
3 Jur. (N. 8.) 62, per VVoon, V.-C., at p. 63 ; Ec Davis, Davis v. Davis, 
[1902] 2 Ch. 314); but see ^1.-6^. v. Solly (1829), 2 JSim. .518, where yearly 
rests were not diree.led. 

(k) Anon. (1755), 2 Vos. Sen. 629 ; Poeoek v. Ecddinqton (1801), 6 Ves. 
794, 800 ; Hate v. Scales (1806), 12 Ves. 402 ; Ileatheote v. Uulme, supra ; 
Docker v. Somes (1834), 2 My. & K. 655; Uohinson v. Robinson (\^5\), 
1 Do (w. M. & G. 247, 256, 257, C. A. ; Jones v. Foxall, suj>ra ; Ee 
Davis, Davis v. Davis, supra, ^'lio cestui que trust eaniiot claim both 
interest and j)rofit8, nor interest for one j)art of the time during which the 
trust money has been improperly emidoyed and profits in respect of the 
other part (Poeoek v. Eeddingion, supra, per Auok'^, M.K., at p. 800; 
IJeallieoie v. Uulme, supra, at p. 132), It is quoHte'uablo whether the 
rule as to election applies to the ease of an act-ual I ‘un by a trustee to 
himself and others in breach of trust (Vyse v. Foster (1872), 8 CJi. App. 
309, per James and Mei.usu, li.JJ., at p. 334). 

(l) Bennett \. AUlcins (1835), 1 Y.&! V. (BX.) 247 ; Baker v. Carter (IHDr)), 
I Y. & 0. (ex.) 250; King v. King (1857), 1 De (i. & ,1. 603, 0. A. ; Re 
Silver Valley Mines (1882), 21 (Jli. D. 381. C.,A., per Jkh 8EL, M.R., at 
p. 386 ; and see pp. 157 et seq., ante. 

(m) Parrot v. Trehy (1706), Free. Ch. 254 ; Brown v. Uow (1741), Barn, 
(im.) 354 ; Moore v. Prance (1851), 9 Hare, 299 ; Gresham v. Price (1865), 
35 Beav. 47 ; Re IjOVC, Hill v. Spurgeon (1885), 29 Cli. D. 348, C. A., per 
t'oTTON, L.J., at p. 350, and see pp. 16(J, 161, ante. 

(n) A.-G. V. Uobert (1676), Cas. temp. Finch, 259 ; Uaherdashers Co. v. 
J.-G. (1703), 2 Bro. Pari. Cas. 370; Seers v. Hind (1791), 1 Vcb. 294; 
Powlet (Earl) v. Herbert (1791), 1 Ves. 297 ; Whistler v. Newman (1798), 4 
Ves. 129 ; Piety v. Stace, supra, at p. 622; Caffrey v. Darby (1801), 6 Ves. 
LS8; Crackelt v. Bethune (1820), 1 Jac. Ac VV. 586; Adams v. Clifton 
(1826), 1 Russ. 297 ; Baker v. Carter, mprafper Lord Lyndhurst, C.B., 

p. 254; Byrne y. NoreoU (1851), 13 Beav. 336; Eglin v. Samdenon 
(1862), 3 Giff. 434 ; Cook v. Addison (1869), L. K. 7 Eq. 466; Hemh v. 
''card (1875), 33 L. T. 659 ; Re Roddy ffe, Pearce v. Radclyffe, De Foe v. 
Haddyffe (1881), 60 L. J. (cii.) 317 ; Plowright v. Lambert (1885), 62 L. T. 
^46, 665; Re Jones, Chrisimas v. Jones, [1897] 2 Ch. 190, per Kekb- 
^ICH, J., at p. 197; but see pp. 194, 195, post. A tra«^ is not 
protected in such circumstances hy an express direction in the instrument 
«f trust that he shall he allowed his costs (Hide v. Haywood (1741), 2 Atk. 
128). 

(o) Hertford Corporation v. Hertford Poor (1713), 2 Bro. Pari. Cas. 377 ; 

H.L.-^XXVra. 11 
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SiOT. 1. it flufBcient merely to deprive him of his own costs of the proceed* 
tiftbillty of ings (p\ and may decline to charge him with the costs of the other 
TniBteeB. parties, even where it orders him to pay interest in addition to 
refunding the principal lost by the breach of trust (r). 

KxocmItc or 391. Where a trustee incurs or by his conduct occasions exces- 
un^fflary unnocessar}^ costs in respect of the trust estate, he is 

’ deprived of his costs («), and may be held personally liable to 
pay the costs the proceedings so far as they are excessive or 
unnecessary (t). 

Relief in A trust(M) may, however, be relieved from payment of costs, and 

ceruin cases, j^fty even be allowed his own costs where his mistake was merely 
tephnical or slight or there are other extenuating circumstances (a), 

East V. Eyal (1725), 2 P. Wms. 284 ; Caffrey v. Darby (1801), 6 Ves. 488. 
497 ; Taylor v. Glanville (1818), 3 Madd. 178, per Lkaoh, at p. 178 ; 
Watts V. Turner (1830), 1 Russ. &[. M. 834 ; A.-G. v. East Ket ford (U)rporation 
(1833), 2 My. & K. 35 ; WilUs v. Hiscox (1839), 4 My. & ‘Cr. 197 ; Kirby 
V. Mash (1838), 3 Y. & C. (kx.) 295 ; Wilson v. Wilson (1838), 2 Koon, 
249; Anon. (1842), 4 I. Eq. R. 700: England v. Downs (1842), 6 Boav. 
209, 279 ; Man v. Kieketls (1844), 7 Bcav. 03 ; Boulton v. Beard (1853), 3 
De a. M. & 0. 008, (J. A. ; A.-G. v. l^lurdoch (1850), 2 K. & .). 571 ; Smiih 
V. Bolden (1803), 33 Beav. 202; Goldsmid v. Ilenihcote (1804), 10 L. T. 
811 ; 'Talbot v. Marshfield (1808), 3 Oh. App. 022 ; Southwell v. Martin 
(1809), 21 L. T. 135 ; llevgh v. Seard (1875), 33 L. T. 059: Be Hayterjie 
Walleltf Ifaytery, Wells (1883), 32 W. R. 2C; ('oppinger y. Sheldeton 
15L. R. Ir. 461; Be Skinner. Cooper x. Skinner, tl<H)4] 1 Oh. 289; Be 
Ruddock, Newberry v. Mansfield (1910), 102 L. T. 89, C. A. 

ip) Ball V. Montgomery (1793), 2 Vcs. 191, 199; (C Callaghan v. Cooper 
(1799), 5 Vos. 117, 128 ; 'Knight v. Martin (1829), 1 U\m, & M. 70 ; Devey 
V. Thornton (1851), 9 If arc, 222, 232 ; TJeugh v. Seard, supra ; Gurney v. 
Gurney (1883), 48 L. T. 529. Tho rcpresoiitativo of a dccoa-scd tniateo 
who has endangered tho trust estate is not entitled to bo i)ai(l out of the 
trust estate his eosts of an aetion to remedy tho brea<'h of trust {Gurney v. 
Gurney, supra), hut only out. of tho estate of the deceased (Ilaldenby v. 
Spofforth (1840), 9 Beav. 195); but see Melling v. Mulling (1857), 0 W. R. 
121, whore the costs of the heir of a defaulting trustee incurred in an 
nnsuec'essful attempt to protect the trust property were allowed. 

{q) See pp. 191, 19C, ante. 

(r) Ashhumham v. Thompson (1807), 13 Vos. 402, per Grant, M.R., at 
p, 404; 'Tebhs v. Carpenter (1816), 1 Madd. 290, per Plumer, V.-C., at 
p. 308 ; Mousley v. Carr (1841), 4 Beav. 49, 53 ; Knott v. Cotke (1852), 16 
Beav. 77. A trustee may even be allowed his costs in such oases {Sammes 
V. Rickman (1792), 2 Ves. 36 ; Fitsgerald v. O'Flaherty (1828), 1 Mol. 347 ; 
Woodhead v. Marriott (1837), Coop. Pr. Cas. 02 ; Fozier v, Andrews (lo45), 
2 Jo. & Lat. 199 ; Chugg v, Chugg, f 1874] W. N. 185). 

(«) Re Knight's {Sarah) Will (1884), 26 Cli. l>. 82, C. A.; and Bee Re 
Scowby, Scowbif v. Scowby, [1897] I t'h. 741, C. A. 

(f) Campheli v. CampbeU (1837), 2 My. & Or. 25; Wilson v. Wilson 
supra; Burrows v. Qreenwgpd (1840), 4 Y. & C. (ex.) 261, 255 ; Price v. 
hoaden (1866), 21 Beav, 608 ; Eddowes v. Eddowes (1862), 30 Beav. 603; 
and see pp. 160, 182, anU. 

(a) Parroi v. Trehy (1706), Free. Ch. 264 ; Sammes v. Rickman, supra : 
Taylor V. Ifibrum (1833), 6 Sim. 281; Bennett v. AUkins (1836), 1 
y. & C. (EX.; 247 ; Baker v. Carter (1835), 1 Y. & C. (ex.) 250 (but see 
Plmrigkt V, Lambert (1886), 62 L. T. 646, 665) ; A,-G. v. Cains CoUege 
{1837). 2 Keen, 160 ; PoeAs v. Pass (1839), 1 Beav. 600 ; BaU^j v. GoM 
(1840), 4 Y. & G. (BX.) 221 ; Harper v, Munday, Horroeks v. Mwiday 
(1860), 2 Jut. (n. j8.) 1197 ; Mym v. NeshiU, [1879] W. N. 100; Re Evans, 
Welch V. Channell (1884), 26 (;h. D. 68, 66, C. A. Where a trustee denied 
that he was indebted to the trust estate and on taking the accounts a 
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or where the breach of trust has caused no loss to the trust Sior. i. 


estate or the loss has been made good before judgment in the LSiMitf of 
proceedings (h ) . tMiteot* 


392. The costs of an innocent oo-trusteo made a co-defondant OostB of 
in the proceedings may be ordered to be paid by the trustee who Innoo^ 
actually committ^ the breach of trust (c). oo-tnuto 


398. Where the proceedings are instituted or are carried on partly Prooeedinga 
in reference to the breach of trust and partly for the general benefit 
of the trust estate, a defaulting trustee, so far as they are uncon- 
nected with the breach of trust, is not ordered to pay the costs oftmt. 
of them ((f), and may, if the court thinks fit, be allowed his own ( 
costs in respect of them(c). • 


Sect. 2. — TAmitations on LuihiUty of Trustees, 

Sun ’S ect. \.~ Exemptions from Jjiahility, 

394. By statute (/) a trustee, without prejudice to the provisions statutory 
of the instrument, if any, creating the trust (y), is chargeable only exception§, 
for money and securities actually received l)y him, notwithstanding 
his signing any recei])t for the sake of conformity, and is answerable 
and accountalde only for his own acts, receipts, neglects, and 
defaults, and not for those of any other trustee, nor for any banker, 


Brnall sum was found to bo still owing to it from him, ho was not on that 
account deprived of his costs {Turner v. Uancoclc 20 Ch. D. 303, 

A.). 

(h) Fiisgmild v. Tringle (1825), 2 Mol. 534 ; Boyds v. Boxids (1851), 14 
l?cav. 64 ; Fitzgerald v. Fitzgerald {\S5Q)f 6 I. Oh, It. 145 ; Ihrics v. Miclde- 
(hwait (1864), 33 Bcav. 409 ; Peneock v. Colling (1885). 54 L. J. (cH.) 743, 
A., per Cotton, L.J., at p. 746. 

(c) Lockhart v. Beilly. Beilly v. Lockhart (1856), 2.. L. J. (cif.) 607 ; 
Hoynton v. Kiehardson (1862), 31 Bcav. 340; Price v. Price (1880), 42 
L. T. 620 ; Be Linsley, Calilcy v. West, [1904] 2 Ch. 785. 

{d) Newton v. Bcnnct (1784), 1 Bro. (!. (\ 359 ; Ilewett v, Foster (1844), 
7 Boav. 348 ; Talbot v. Marshfield (1868), 3 Ch. %pp. 622; Easton v. 
Aandor (1892), 2 R. 176, C. A.; but see \Vest6ver v. Chapman (1844), I 
Coll, 177, 183; Payne v. Parker (1869), 17 W. R. 640; and seo p. 161, 
ante. 

(c) Sanderson v. Walker, Campbell v. Walker (1807), 13 Vos. 601, 604 ; 
Tehhs V. Carpenter (1816), 1 Madd. 290, 309 ; Fitzgerald v. Pringle, supra; 
Pride v. Foots (1839), 2 Beav. 430 ; Eeiqhington v. Grant 1 ph. 600 ; 

Knott V. Gottee (1852), 16 Beav. 77 ; Bittson v. Stordy (1855), I Jur. (n. s.) 
*71 ; Bale v. Hooper (1855), 5 De G. M. & G. 338, 345, C. A. ; Springett v. 
Pashwood (1860), 2 Gill. 621; Boynton v. Bichard son, supra; Bell v. 
Turner (1877), 47 L. J. (CH.) 76. Costs occa.sioncd by unfounded charges 
fraud or wilful default made against trusties, or even the whole costs 
“f the suit in which they are made, fall upon the parties making such 
eharges, and not upon the trustees* even though they have not acted 
Htrictly in accordance with their trust (Passingham v. Sherhom (1846), 9 
Bcav. 424 ; BarUett v, TTood (1861), 30 1. J. (cii.) 6U ; Massexj v. Massey 
(1867), 17 L. T. 233). 

(/) Trustee Act, 1893 (56 & 67 Viet, c. 63). 

(g) The instrument may expressly exempt a trustee from a liability 
to which he would otherwise have been subject {Wilkins v. Hogg (1861), 
16 W, R. 47, C, A. ; Pass v. Dmdas (1880), 43 L, T. 665); see p. 186, 
ante, 
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Sect. 2. broker, or other pereon with whom any trust moneys or Becuritiet 
Limitations are deposited, or for the insuiScieucy or deficiency of any securities 
on Liability or for any other loss (h\ unless it happens through his wilfu 
of TroBtees. default (i). 

Exemption 395. By statute 0) trustee acting or paying money in gooc 
Tnd” ^ under a power of attorney is not liable for any such act oi 

otAUmej! payment by reason of the fact that at the time of the act oi 
payment the person who gave the power of attorney was deac 
or had done some act to avoid the power, if the fact was not knowr 
to the trustee at the time of the act or payment (k). 

Breach , 396. Where a trustee comtnita what is in itself a breach of trus 

ilroor*ancc of ignorance of a fact which he could not with due diligenc( 

facta. ascertained, he may be relieved from liability for th( 

breach (1). 

Relief for 397. By statute (?«)» where it appears to a court of equity that t 

honest and 
reasonable ^ 

condvot« (k) q’ruflt ('0 Act, 1893 (66 & 57 Viet. c. 53), s. 24, substantially ro 

enacting the Law of Property Ainondment Act, 1859 (22 & 23 Viet, c 
36), 8. 31. The principle of affording proper protection to trustees wai 
recognised before the earlier of these enactments (Felloivs v. Mitchell am 
Omen (1705), 1 P. Wins. 81; J^rimroHe v. Bromleif (1739), 1 Atk. 89 
Leigh v. Barry (1747), 3 Atk. 583, per Lord Haudwu kk, L.(^, at p. 684 
WesUey v. Clarke (1769), 1 Eden, S57 ; Dawson v. Vlarhe{\S\ 1), 18 Ves. 247 
per Lord 1 '^luon, L.C., at p. 254), and has since been carried out in accord 
ance with their provisions (Padilon v. Richardson (1855), 7 De G. M. & G 
663, C. A. ; Re Fryer, Martindale v. Ficquot (1857), 3 K. & J. 317 ; Ri 
Brier, Brier v. EvUon (1884), 2G ("h. D. 238, A.; Johson v. Palmer 

[1893J 1 Ch. 71 ; Shepherd v. Harris, [1905] 2 Ch. 310; and see pp. 14: 
et scq., 101, ante). The estate of a trustee,' who has loft the trust fund? 
in a proper si, ate of investment at his death, is not liable for a breach o! 
trust comniitied after his death (Re Polk, Re Drake, Chamberlain v. Draki 
(1892), 41 \V. U. 28). 

(i) Trustee Act, 1893 (5C tk 57 Viet. c. 63), s. 24, A trustee may tJirougl 
bis wilful default bo liable for the acts of his co4rustee (Boardman v 
Mosman (1779), 1 Pro. 0. 0, 08; Muckloiv v. Fuller (1821), Jac. 198 
U anbury v. K irkland ^(lS2d), 3 Sun, 265; 3Iarriott v. Kinnersley (1830)1 
Taml. 470; Curtis v. Mason (1843), 12 L. J (cn.) 442; Wiglesworth v. 
Wiglesworth (1852), 10 Beav. 209; Dix v. Burford (1854), 19 Beav. 409; 
Truteh v. Lamprell (1855), 20 Beav. 116; Egbert v. Butter (1856), 21 
Beav 600; Brumridge v. Bmmridge (1858), 27 Beav. 5; Mendes v. 
Cuedalla (1861), 2 John. & H. 259 ; llah v. Adams (1873), 21 W. R. 400; 
Wynne v. Tempest (1897), 13 T. L. 11. 300 ; and see pp. 121 et sea., ante) : 
or for the acts of an agent j,Re Litchfield (Earl) and Williams (1737), 1 
Atk 87 ; Abercrombie v. Ooidon (1831), 1 L. J. (cH.) 33 ; Bostock v. Flomr 
(1865), L. R. 1 Kq 26; and see pp. 121, 122, 143, 144, ante), or for the 
insumeieuoy or deficiency of securities (Knox v. Mnekinnon (1888), 13 
App. Cas, 753 ; Rao v. Meek (1889), 14 App. Cas. 558 ; and see pp. 133 
cf seq., 190, 191, ante), * 

(i) Trustee Act, 1893 (66 & 67 Viet. c. 53). 

(fc) Ibid., s. 23. Tlie ^protection given to the trustee by this provision 
does not affect the right of any person entitled to money paid by him 
against the person to whom the payment is made; and the person so 
entitled has the same remedy against the person to whom the payment ia 
mim as, but for the enactment, he would have had against the trustee 

f J Ex parte Nanis (1869). 4 Ch. App. 280, per Giffasp.L.J., 

a« p, £o7* 

(») Judicial Tnisteea Act, 1896 {S9 & 60 Viet. o. 36). 
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trustee (n) is or may be (o) personally liable for a breach of trust (p), 

but has acted honestly {q) and reasonably (r) and ought fairly to be UmitationB 

excused for the breach («), or for having omitted to obtain the 

directions of the court in the matter in which he committed the 

breach (0» the court may relieve him either wholly or partly from 

such personal liability (it). To have acted reasonably a trustee 

must at least have acted as an ordinary man of business would 

act in his own affairs (a ), but the fact that he has so acted may 

(n) Includinii; judicial trustees (Judicial Trustees Act, 1896 (59 k 60 

Vice. 0 . 35), s. 3), as to whom see pp. 209 et neq., post. The Act does 
not extend to charities, whether subject to or exempted from the purview 
of the Charitable Trmsts Act, 1853 (16 & 17 Viet. c. 137), and the ameudiiig 
Acts (Judicial Trustees Act, 1896 (59 60 Viet. c. 36), s. 6 (2) ). 

(o) As in cases of doubtful construction {Ke Grindey, Clms v. Orindey, 

[1898] 2 Ch. 593, C. A.). The court need not decide whether or not the 
liability in fact exjsts (fie Mackay, Gricssemann v. Carr, [1911] 1 Ch. 300, 
per Parker, J., at p. 306). 

(p) fie Kay, Mosley v. Kay, [1897] 2 Ch. 518 {demsiavit by executor) ; 

Re Stuart, Smith v. Stuart, [1897] 2 Ch. 583, 590 (improper investmeiil ) : 

Re Be Clifford's (Lord) Estate, Be Clifford (Lord) v. Quitter, Be Clifford 
(Lord) V, Lansdoivne. (Marquis), [1900] 2 (Ti. 707, 716 (action for C(viniiion 
account). 

(q) Re Stuart, Smith v. Stuart, supra. One of several trustees acts 
honestly notwithstanding that he may have failed to prevent liis co4rust(^o 
from acting dishonestly (lie Smith, hands v. Andrews, (1893] 2 Ch. 1, 18, 

C. A.), unless such failure is duo to careless reliaiiee, without inquiry, on 
tlie statonients and conduct of the co-trustee (Re Tardier, Barker v. Jvimey, 

[1897] 1 Ch. 530; Re Second East Bulwich 745t/t Starr-Bowkeit Building 
Society (1899), 68 L. J, (cii.) 106). 

(r) As to what is reasonable conduct, see, generally, Wynne v. Tempest 
(1897), 13 T. L. K. 360 ; Re Grindey, Clews v. Orindiry, supra, per Cmv£Y, 

L.J., at p. 601 ; Perrins v. Bellamy, [1899] 1 (Ti. 797, C. A. ; lie Mackay, 

Griessemann v. Carr, supra; lie Allsop, Whittaker v. Bamford, [1014] 

1 Ch. 1, C. A.; Re Brookes, Brookes v. Taylor. [1014] 1 (’h. 558. The 
burden of proving honesty and rcjisonablencss lies ».i)on the trustee (Re 
Stuart, Smith v. Stuurt, supra, at p. 590). 

(a) National Trustees Co. of Australasia v. General Finance Vo. of Austral' 
asia, [1905] A. C. 373, 380, 381, P. C. (whore it was said that it was not 
sufficient merely to show honesty and reason abhuiess, and that the position 
of a company performing the duties of a irusUic fwr reward w^as different 
from that of an ordinary trustee), lilach case depends on its own circum- 
stances (Re Turner, Barker v. Ivimey, supra, per Byrne, J., at p. 642 ; 

Re Kay, Mosley v. Kay, supra, per Romf.r, J., at p. 524). A trustee is not 
necessarily excused by the broach having occun’od ihrmigh the fraud of 
bis solicitor (Bavis v. Uulchings, [1907] 1 Ch. 356; b\itsee He Smith, Smith 
V. Thompson, Smith v. Smith (1902), 71 L. J. (cn.) 411). 

(<) Re Kay, Mosley v. Kay, supra; Re 0rind4iy, Clews v. Grindey, 
supra ; Perrins v. Bellamy, supra. 

(u) Judicial Trustees Act, 1896 (59 & 60 Viet. c. 35), s. 3 ; Re Roberts, 

Knight v. Roberts (1897), 76 L. T. 479, C. A. (debt not Tec^>vered by 
executor) ; Singlehurst v. TapscoU Sieamshiv Co., Ltd., [1899] W. N. 133, 

C. A. ; Williams (Evans) v. Byron (1901), 18 T. L. U. 172 (funds paid to 
Solicitor for investment) ; Re Boughtan, Hawley v. Blake, [1904] 1 Ch. 622, 

626 (compromise of claim of co-cxecutor) ; Re Allsop, Whittaker v. Barnford, 
supra (income paid under advice of solicitor to a person not enticed). 

The Aot does not authorise the court to relievo a trustee in advance from 
liability for a contemplated breach of trust (Rt ToUemaohe, [1903] 1 Ch. 

457, 956, C, A., per Kekewich, J., at pp. 465, 466). Where directors 
are being proceeded against for breach of trust, the court has similar 
powers (Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 279) ; see 
title Companies, Vol. V., pp. 232, 483. 

(w) Re Turner, Barker v. Ivimey, supra, at p. 642 ; Re Stuart, Smith 
V* Stuart, supra, at p. 590; Be IHve, Dive v. Roebuck, [1909] 1 Ch. 
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not be sufficient to constitute reasonable conduet(ir)L In th8 
of an investment on mortgage the requirements of the Trustee 
Act, 1898 (y), constitute a standard of reasonable co];jduct, thou^ 
non-compliance with them is not necessarily unreasonable (a). 

398. By statute (&), where a trustee improperly advances trust 
money on a mortgage security which would at the time of the 
investment be a proper investment in all respects for a smaller 
sum than is actually advanced thereon (r), the security is deemed 
an authorised inVostment for the smaller sum, and the trustee 
is only liable to make good the sum advanced in excess thereof 
with interest (r/). 

Sub-Sect. 2, — (hncurrence or Acquiescence of Beneficiaries. 

399. Beneficiaries who actively concur or passively acquiesce in 
a breach of trust can obtain no relief against the trustee in respect 
of it(/?), if at the time of their concurrence or acquiescence they 


328, 343, 344 ; Shaw v. Calee, [1909] 1 Ch. 389, 405 ; lie Mackay, Onesse^ 
mann v. Varr, [1911] 1 Ch. 300, 306. 

(x) Ite Barker, Ravemhaxo v. Barker (1898), 77 L. T. 712; boo 2)e 
Clifforcre (Lord) Estate, IJe Clifford (Lord) v. Quilter, l)e Clifford (Lord) 
V. Lansdowne (Marquis), [1900] 2 Cli. 707, 716 (money paid to Bolicitor 
for duty), 

(y) 66 ^ 57 Viet. c. 63, 8. 8 ; sec p. 134, ante. 

(a) Re Stuart, Smith v. Stuart, [1897] 2 (1i. 683, 591, 692 ; Waite v, 
Parkinson (1901), 86 L. T. 4.56; see Chapman v. Broxene, [1902] 1 Cb. 
785.0. A.; Re JJive, Dive v. Roebuck, [1909] 1 Ch. 328; Shaw v. Cates, 
supra; Palmer v. Emeimn, [1911] I Ch. 758. 

(h) Triifltee Act, 1893 (56 & 57 Viet. c. 53), b. 9, re-enacting the Trustee 
Act, 1888 (61 & 52 Viet. c. 69), 8. 6. 

(c) Re Walker, Walker v. Walker (1890), 69 L. J. (CH.) 386. The trustee 
must establish the propriety of the investment iridcpendontly of its value 
(ibid., per Kkkewich, ,1., at p. 391). 

(d) Trustee Aet, 1893 (56 &l ,57 Viet. c. 63), b. 9 ; Re Somerset, Somerset v. 
Poulett (Earl), [1894] 1 (’h. 231, 0. A., per Kkkewich, J., at pp. 253, 254 ; 
Shaw V. Cates, supra, at pp. 395, 408. 

(e) Brice v. Stokes (1805), 11 Vos. 319, 325, 326; Walker v. Symonds 
(1818), 3 .Swan. 1, 64 Byrchall v. Bradford (1821), Madd. & G. 13 ; Raii 
v. Punter (1832), 5 Sira. 555 ; Clifton v. Coc.kburn (1834), 3 My. & K. 76 ; 
Broadhurst v. Balguy (1841), 1 Y. & C. Ch. Cas. 16; lAncoln v. Wright 
(1841), 4 Beav. 427, per Lord Lancdale, M.R., at p. 432; Stretton v. 
Ashmall (1854), 3 Drew. 9; Brewer v. Swirlcs (1864), 2 Sm. & G. 219; 
Farrar v. Bnrraclough (1854), 2 Sm. & G. 231 ; Re Biddxdph, Ex parte 
Bamcwall, De Front's (Couxdese) Executors' Case (1855), 6 De G. M. & G. 
801, 812, C. A, ; Hope v. Liddell (No. 1), Liddell v. Norton (1865), 21 Beav. 
188, 210; Re M*Kennii8 Estate, Ex parte Busteed (1861), 5 L. T. 241, 
C. A. ; Butler v. Carter (1868), L. K. 6 Eq. 276, 281 ; Sleeman v. Wilson 
(1871), L. B. 13 Eq. 36; and see pp. 202. 203, 205, 206, and title 
Equity, Vol. Xlll., pp. 166 e< sea. A beneficiary who consents to a breach 
of trust cannot claim against the trustee in respect of it under caver of 
the non-coDOurronce of other beneficiaries (Fletcher V. CoUU, [1905] 2 Ch. 
24, C. A., per Romer, L.J., at pp. 32 el seq,). Assent to a breach of trust 
may bo given by a beneficiary entitled in reversion (Life Associaiian of 
Sc^nd V. Siddal, Cooper v. Greene (1861), 3 De G. P. & J. 68^ per 
TmtNER, L. J., at p. 73), but a person who subsequently becomes a bene- 
ficiary is not bound by hia previous acquiescence in it (Be Clarke, Ex parte 
Smith ( 1841), 2 Mont. D. & f)e G. 113). The concurrence of the l^nefidaTy 
in the breach ^eed not bo expressed in writing (Madeod v. Annesl^ 

1 1863), 16 Beav. 600, 607 ; Fletcher v, C(Mie, [1905J 2 Ch. 24, 33, C. A.), 
lut the principle that the ceeM gue truel cannot complain of a breach of 
trust to which he was a party does ndt preclnde a corporation from caking 
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were of full age(/) and under no incapacity (^), and were not Sww. 2. 
acting under undue influence (h\ and were fully informed of the Llmitatfama 
circumstanceg(i). The fact that the beneficiaries obtain no personal onLlabllltr 
benefit from 4he breach of trust is immaterial (fc). A person 
claiming under a beneficiary stands in the same position as tba 
beneficiary himself (i). 

Sub-Sbct. ^.'^Condonation of Breach. 

400. A trustee is relieved from liability in respect of a broach Riieot of 
of trust if he is released or indemnified therefrom by all the condonation. 


relief against a fraudulent and illegal use of the powers of tUe corporation 
by certain of its members to deprive it of property to whicih it was by , 
law entitled {A.-G. v. Wilson (1840), Cr. & rh. I, per Lord Cottenh^m, 
L.C., at p. 23). 

if) Adye v. FeuiUeteau (1783), 3 Swan. 84, n., per Lord Lddgtiborouoh, 

L. (;., at pp. 87, n., 88, n. ; WiUcineon v. Parry (1828), 4 Russ. 272, 276 ; 
March v. Russell (1837), 3 My. & O, 31, 42; see title Infants and 
(Children, Vol. XVII., p. 02. The protection of the court, to infants is 
continued after they have attained full age until they have acquired all the 
information which they might have had if they had been all along in adult 
years ( Walker v. Symonds (1818), 3 Swan. 1, per Lord Kldon, L.(1, at p. 69), 

(g) Crosby v. Church (1841), 3 Beav. 485. 489 ; Mara v. Manning (1845). 

2 Jo. Si, Lat. 311, 318 ; Cresswell v. Dewell (1863). 4 Giff. 460. 465 ; ‘ Fletcher 
v. Green ( 1864), 33 Beav. 426, 429 ; Fletcher v. Collis. [1905] 2 Ch. 24. C. A,, 
per Vaughan Williams, L.J., at pp. 31. 32 ; and see p. 200, post. A 
married woman beneficially entitled for her separate use may lose the right 
to relief in respect of a breach of trust by acquiescence (r/onc« v, Higgins 
(1866), L. K. 2 Rq. 538), but where she is restrained from anticipation she 
cannot consent to a breach of trust which will deprive her of futuri 
income {Dickson v. Hook (1866), 14 W. R. 552). As to the case where a 
married woman is guilty of actual fraud, see Derhishire v. Home (1853), 

3 De G. M. & G. 80, 0. A . ; Davies v. Hodgson (1858), 25 Beav. 177, pet 
Romilly, M.R., at p. 187. 

{h) Lloyd V. Attwood, Ailwood v, Lloyd (1859), 3 De G. & J. 614, C. A., 
vet Turner, L.J., at p. 649. As to undue influetp'e, see, generally, titles 
Equity, Vol. XIll., pp. 17 et seq. ; FuAUDULENi and Voidable Con- 
veyances, Vol. XV., pp. 107 et seq. 

(i) Ryder v. Bickerton (1743), 3 Swan. 80, n., 83, n. ; Walker v. Symonds, 
mpra, at pp. 69, 73 ; Adams v. Clifton (1826), 1 Russ. 297 ; March V. 
Russellf sintrat at pp. 42, 43 ; Munch v. CookereU (1^40). 5 My. & Cr. 178 ; 
Fyler v. Fyler (1841), 3 Beav, 550, per Lord^LANGDALE, M.K., at p, 560 ; 
Burrows v. WMt (1865), 5 De G. M. & G. 233, 251,252; Thompson 
Finds (1856), 8 De G. M. & G. 560, 566, C. A. ; Bullock v. Downes (1860), 

9 h. L. Cas. 1, 19 ; Rehden v. Wesley 11801), 29 Beav. 213, per RoMliXY, 

M. R.,atp. 215; Copev. Clark {U10\ 18 W. R. 279; Westmoreland y. Bollamd 
(1870). 23 L. T. 797, per Stuart, V.-C,, at p. 799 ; Dixon v. Dixon (1878), 

9 Ch. D. 687 ; Re JaeksoUt Wilson v. Donald (1881), 44 L. T. 467 ; Crichton 
V. Crichton, [1896] 1 Ch. 870, C. A., per Lindley, L. J., at p. 876. In the 
case of a man of full age there may be a primd facie presumption that he is 
acting with a full knowledge of all the circumstances [Sawyer v. Sasjoyer 
(1886), 28 Ch. D, 695, C. A., per Fry, L.J.» at p. 604). A person who 
activdv concurs in the division of a trust fund in ignorance tnat he has 
himself an interest in it and that the ’division is a breach of trust cannot 
afterwards make the trustee liable for the amount of his interest in it 
{Evans v. Berwon { 1887), 37 Ch. D. 329, C. A., per COTTON, L. J., at p. 344 ; 
compare Be Home, Wilson v. Cox Sinclair, [1905] I Ch. 70). 

(k) ChilUngworih v. Chambers, [1896] 1 Ch. 685, C. A., per Lindley, 
b. J., at p. 700 ; Fletcher v. CoUie, eupra, per Roher, L. J.> at pp. 32 
et seg. 

(l) Williams v. Lomas (1862), 16 Beav. 1; Brewer y. SwirUs (1854), 

2 Sm. & G. 219 ; Fletcher v. ColUs eupra^ 
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Trusts and Trustees. 

beneficiaries or other persons entitled to enforce the liability (m), 
provided that they are of full age(n) and under no incapacity (o), 
and are not acting under undue influence (p), and have full informa- 
tion as to all material circumstances connected with the breach of 
trust (q). Where all do not join in the release, those who join are 
precluded from enforcing the liability (r). A release of one of 
several trustees may operate to release the others also («). 

401. The relief of a trustee from liability by the conduct of 
the beneficiary is governed by the same principles as relief by 
actual release (/). A beneficiary who, knowing of a breach of trust, 
obtains from the trustee part only of the trust property to which 
he is entitled, does not thereby, in the absence of evident intention, 
lo^e his right to a further claim against the trustee in respect of 
the rest of th(3 property (a). 

kScu-SErr. 4 . — Lapse of Time and Laches. 

402. I3y statute (/>), in any proceeding against a trustee (r), or 


(m) SiaMouse v. Barnston (1805), 10 Vcs. 453, per Grant, M.R., at 
p. 4(16; Williams v. Lomas (1852), 16 Beav. 1; Farrant v. Blanch ford 
(1863), 1 Do G. J. & Sm. 107, 119, 120; Aveline v. Melhuish (1864), 
2 Do G, J. & 8ni. 288, C, A. ; Evans v. Benyon (1887), 37 Ob. 1). 329, 
G. A., per ('OTTON, L.J., at p. 342; and seo pp. 120, 185, ante; titles 
Gontuact, Vol. VII., pp. 454 ei seq. ; Kquitt, Vol. Xlll., pp. 164 et seq. 
A boiiciiciury cannot proceed against a trustee for a breach of trust after 
accepting a benefit on tbo express condition that be shall refrain from 
doing BO '{Egg v. Devey (1847), 10 Bear. 444). 

(n) Overton v. Banister (1844), 3 Hare, 503, 506 ; see title Infants and 
C iiii.DHKN, Vol. XVII., pp. 49, 61. A release executed by a person 
immediately after attaining Iweniy-ono is viewed with suspicion (TTode v. 
Cox (1835), 4 L. J. (cii.) 105; Barker v. Bloxam (1855), 20 Boav. 295); 
c(»rnpare title Fkaudolknt and Voidable (-onvetances. Vol. XV., p. 107. 

(o) 'riio power of a married woman to eondono a breach of trust depends 
on her power to dispose of the j)roperty in respect of which it was committed 
{Smithwick v. Smithwiok (1861), 12 I. Gli. K. 181, 202; Ruiherfoord v. 
Maziere (1862), 13 I, Ch. R. 204, per Brady, L.C., at p. 209; CressweU 
V. l)e well {ISO’S), 4 GilT. 46U); see title IIvsband and Wife, Vol. XVI., 
pp. 376 et seq, 

(p) Bowks V. StewAri (1803), 1 Sch. & Lef. 209, 226, 227 ; Lloyd v. 
AUwood, Attxvood v. Lloyd (1859), 3 Do G. & J. 614, 649, C. A. ; Farrant 
V, Blanchford, supra, per Lord Westburt, L.C., at pp. 119, 120; Beads 
V. Beade (1881), 9 L. K. Ir. 409, C. A. ; see note (A), p. 199, ante, 

{q) WcUker v. Symonds (1818), 3 Swan. 1 ; Bore v. Becker (1842), 12 
Sim. 465; Stanes v. Barker (1846), 9 Beav. 385 ; Asplandy, Watte (1855), 
20 Boav. 474; Lloyd v. AUwood, Atiwood v. Lloyd, supra; Farraid v. 
Blanchford, supra ; Thomson v. Eastwood (1877), 2 App. Gas. 215, 233, 234 ; 
Beade v, Beade, eupra; Be GarneU, Oandy v. Macaulay (1884), 32 W, R. 
474. 

(r) Aylwin v. Bray (1822), cited in Small v. AUwood (1828), 2 Y. & J. 
512, 618, n. ; Morky v. Havnke iLord) (undated), cited in Small v. AUwood, 
at p. 620; Bather v. Kearsky (1844), 7 Beav. 645. Unless they 
only joined on the understanding that all should join ; see title Deeds 
AND Otiier Instruments, Vol. X., pp. 400, 401. 

(#) Blackwood v. Borrowee (1843), 4 Dr. & War. 441. 

{1) Trench v. Hobson (1803), 9 Ves. 103. 

(a) Be Gross, Harston v, TsiMSon (1882), 20 Ch. D. 109, 122, C. A 

(5) Trustee Act, 1888 (61 & 62 Viet. o. 59), s. 8 (1). No beneficiary as 
against whom there would be a good defence by virtue of thU provision 

(c) For note (c) see p. 201, post. 
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gmy person claiming through him, all rights and privileges cOn- s^c**?* 

forred by any Statute of Limitations are enjoyed in the like manner Idmitattotu 

and to the like extent as if he had not l)een a trustee or person o® IdabUitp 

claiming through a trustee {d\ except where the claim (1) is Truitees. 

founded upon fraud or fraudulent breach of trust to which the 

trustee was party or privy (e), or (2) is to recover trust property or 

the proceeds of trust property still retained by the trustee (/), or 

previously received by him and converted to his own use (//). If 

the proceeding is instituted to recover money or other property, and 

is one to which no existing Statute of Limitations applies, the 

trustee, except in the cases above mentioned, is entitled to the benefit 

of, and may plead, lapse of time in the like manner and to the like 

extent as if the claim had been against him in an action of debt for 

money had and received {h). Under any Statute of Limitations time 

runs against a married woman entitled in possession for her separate 

use, whether with or without a restraint on anticipation, hut does 

not begin to run against a beneficiary unless and until his interest 

is an interest in possession (i). 

derives any greater or olhor benefit from a judgment or order obtained 
in a proceeding by another beneficiary than ho could havt^ obtained if ho 
liad himself brought such proceeding and this provision had been pleaded 
(Trustee Act, 1888 (51 & 52 Viet. c. 50), s. 8 (2) ). This jiroviflion does not 
dex>rive an executor or administrator of any right or defence to which ho is 
entitled under any existing Statute of Limitations {ibid., s. 8(3) ). Where 
land or rent is vested in a trustee on an express trust, the right of the 
cestui que trust or any iierson claiming through liirri to bring an action 
against the trustee or any person claiming through him to recover such land 
or rent is deemed to have first accrued within the meaning of the Heal 
Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), at and not before the 
time at which such land or rent is conveyed to a purchaser for valuable con- 
sideration, and is then deemed to have accrued only as against suijh person 
and any person claiming through him {ibid.f s. 25) ; see also title 
Limitation of Actions, Vol. X1‘X., pp. 68, 60, 139 < seq., 161 ct seq. 

(c) Including an executor or administrator and a ti astoe whose estate 
arises by construction or implication of law as well as an express trustee, 
iiut not the Official Trustee of Charitable Funds (Trustee Act, 1888 
(51 &, 62 Viet. c. 59), s. 1). It is, however, doubtful whether an executor 
merely os such comes within the enactment [Lacons v. \V(mnoU, [1907] 2 
K. B. 350, C. A., per Lord Alvkumtone, C.J., at p. 362). Directors of a 
company committing a breach of trust can claim the benefit of the 
imactmeut {Re Lands Allotment Co., [18J)41 1 Ch. 616, 0. A. ; Whilwam 
V. Watkin (1898), 78 L, T. 188 ; Be A'ational Bank of Wales, Ltd., [1899] 

2 Ch. 629, 663, C. A.). The enactment does not extend to iirotect a 
trustee in bankruptcy or other ofiicor of the court [Re Cornish, Ex parte 
Board of Trade, [1890] 1 Q. B. 99, 104, C. A.). 

(d) See title Limitation of Actions, Vol. XIX., pp. 139 ei seq,, 161 
ft seq, 

(«) Be Lands Allotment Co., supra, at p. 644 ; IT/*i/ujam v. Watkin, 

«upra, at p. 190. 

{/) Be Cornish, Ex parte Board of Trade, supra, at p. 104 ; Be Tufnell, 

Byng v. Tufnell {IQ02), 18 T. L. R. 705 ; Be Timmis. Nixon v. Smith, [1902] 

1 Ch. 176; M*ArdLe v. Oaughrnn, [1903] 1 1. R. 106, 114. 

ig) Mara v. Browne, [1896] 2 Ch. 69, 96. 

{h) Trustee Act, 1888 (61 & 52 Viet. c. 69), s 8 (1); Ra Bowden, Andrew 
Cooper (1890), 46 Ch, D. 444; Be Blow, St. Bartholomew's Hospital 
{Cof)emor8) v. Camhden, [1914] 1 Ch. 233, C. A.; see title Limitation of 
Actions, Vol. XIX., p. 162. 

(i) Trustee Act, 1888 (61 Ac 62 Viot. c. 69), B. 8 (1); Spickernell v. 

Gotham (1854), Kay, 669, 677 ; Mara v. Browne, supra, at p. 96 ; Be Dixon, 
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dependently 
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Impounding 
of iaterest. 


403. In oases to 'which the special statutory protection does not 
extend, a claim by a cestui que Imst against his trustee for property 
held on an express trust, or in respect of a breach of an express 
trust, is not barred by any Statute of Limitation^ (i), except in 
the case of money charged on land (k). On the other hand, in the 
case of a constructive trust, proceedings to enforce liability for a 
breach of trust may 1)0 barred by mere lapse of time ( 1 ). 

Proceedings against a trustee for breach of trust may, however, 
be barred, even hi the case of an express trust, by the laches of the 
beneficiary, whore such laches amounts to acquiescence or has 
caused the trustee to alter his position to liis detriment (?«). 

^ Sub-Sect. 6 . — Indemnity from Beneficiaries, 

404. By statute (w), where a trustee (o) commits a breach of 
trust (p) at the instigation or request (5) or with the consent in 


Beynes v. Dixon, [1900] 2 Ch. 661, C. A. ; Be Allsop, Whittalcer v. Bamford, 
[1914] 1 Ch. 1, C. A. Where proceedings are instituted against a trustee 
by a beneficiary fur life and remaindermen, the statute may bar the oloiin 
of the beneficiary for life though not that of the remaindermen {Be Somerset, 
Somerset v. Vouleii {Earl), [1894] 1 Oh. 231, C. A.). 

(;) Judicature Act, 1873 (36 & 37 Viet. c. 66), bs. 26 (2), 91 ; Orrett v. 
Career, Corset v. Orrett (1866), 21 Boav, 62, 66 ; and see Bcid-N ewfoundland 
Co. V. Anglo-American Telegranh Co., Ltd., [1912] A. 0. 665, P. C. ; 
title Limitation of Actions, VoL XIX., pp. 83, 85, 86, 103, 126, 126, 
139 et seq., 161 et seq., 170. 

{h) See title Limitation of Actions, Vol. XIX., pp. 83, 141, 164. 

(1) Be Manchester Oas Ad, Exparle Basell (1839), 3 Y. & C. (ex.) 617, 622 ; 
Soar V. Ashwell, [1893] 2 Q. B. 390, 393, 396, 0. A. ; Be Oallard, Ex parte 
Gallard, [1897] 2 Q. B. 8, 14 ; Schulze v. Tod, [1013] A. 0. 213; Henry v. 
lfamwowd,fl913]2R.B. 616; see title Limitation op Actions, Vol. XfX., 
pp. 142, 164. 

(w) Baker v: Bead (1864), 3 W. R. 118, €. A. ; Bright v. Legerton (No. 1) 
(1860), 29 Boav, 60; Boche/oucauld v. Boastead, [1897] 1 Ch. 196, C. A. ; 
Be Bix, Bix v. /«a; (1912), 66 Sol. Jo. 673; see title Equity, Vol. XIII., 
pp. 168 et seg. In the absence of proof of knowledge of the facts, laches 
cannot be attributed ,to a beneficiary entitled in reversion because he does 
not take proceedings before his interest vests in poBsession {Taylor v. Cart- 
wright (1872), L. R. 14 Eq. 167. per WiCKENS, V.-C., at p. 176). 

(n) Trustee Act, 1893 {50 A; 67 Viet. c. 63), ss. 46, 46, re-enacting the 
Trustee Act, 1888 (51 A 62 Viet. c. 69), s, 6. These enactments have sanc- 
tioned and extended tlm jiu-isdiction in such cases which had been previously 
exercised by courts of equity {Trafford v. Boehm (1747), 3 Atk. 440, per 
Lord IIaedwicke, L.O., at p. 444 ; Baby v. Bidehalgh (1866), 7 De G. M. 
A G. 104, C. A.; Sawyer v. Sawyer (1885), 28 Ch. D. 695, C. A., per 
Chitty, J., at p. 698), but have not curtailed the previously existing 
rights and reinodies of trustees, or altered the law or the principles on 
which it is to be administered, except by giving greater power to the 
coturt (Rs Somerset, Somerset v. Poulett {Earl), supra, per Davet, L.J., 
at Pi 275; Bolton v. Curre, [1895] 1 Ch. 644, per Romeb, J,, at 
p. 649 ; Ehtcher v. Cdlis, [1906] 2 Ch. 24, C. A., per Romeb, L. J., at 
pp. 34, 35). 

(c) Including a constructive or implied trustee and a personal representa- 
tive of a deceased person (Trustee Act, 1893 (66 A 67 Viet. c. 63), s. 60 ; 
Mara v, Browne, [1895] 2, Cb* 69, 94). 

(p) Be Somereet, Some^eet v. Foxdett {Earl), swpra ; Mara v. Bfuccns, 
eapra, at p. 93. 

[q) The instigation or request need not be in writing {Qriffith ▼. Hughes, 
[1892] 8 CL 105 ; Mara v. Brame, supra, at p. 92), 



Part IV.— Breaches of Trust. 


805 


writing of a beneficiary (r), the High Court and, in oases withio 

their respective jurisdictions, a palatine court or county court (s) Lfanitatioiia 

may, if it thinks fit(0, impound all or any part ol the interest of 

the beneficiary in the trust estate (a) by way of indemnity to the 

trustee, or a person claiming through him(?)), and may do so 

notwithstanding that the beneficiary is a married woman entitled 

for her separate use and restrained from anticipation (f). 

SUB-Ssar. ^.-^Contribution or hidemnibf from Co-truatees. 

405 . Where several trustees are jointly and severally liable for OontribnUoti 
a breach of trust (d\ a trustee who pays more than his quota of 
the loss is generally entitled to contribution in respect of their 
quota of it from his co-truatees or their representatives (^0 ; and he^ 

(r) The beneficiary must know what he is instigating or reqiu^sting or 
consenting to {Re Somerset, Somerset v. Poulett (Earl), (1894] 1 Cb. 231, 

270, 274. C. A.). 

(8) Truettw Act, 1893 (56 & 57 Viet. c. 53), sh. 45, 46. 

(0 Ricketts v. Ricketts (1891), 64 L. T. 203, 265; Griffith v. Hughes, 

[1892] 3 Ob. 105, 107 ; Re Somerset, Somerset v, Pouleit {l^Jarl), supra, at 
p. 274 ; Rollon v. Curre, [1895] 1 (Jh. 544. 

(a) Booth V. Booth (1838), 1 Beav. 125; hincoln v. WriolU (1841), 

4 Boav. 427, 432 ; Bentley v. Robinson (1859), 9 I. ('h, K. 479. 'Ine interest 
must be in the actual trust est ate of which the trustoo Booking to impound 
it is trustee (Ricketts v. Ricketts, stipra). The rule a})plie8 wJhto tho bene- 
ficiary is one of the trustees {Chiltingwoiih v. Chambers, [1896J 1 Oh. 685, 

0. A.), Tho beneficiary’s interest may be impouncleii as against a person to 
whom it has been assigned subsequently to the breach of trust (Bolton v. 

Curre, mpra, at pp. 548, 549), and as against tho beneficiary's trustee in 
bankruptcy (Fletcher v. Collis, [1905] 2 Ch. 24, 89, 0. A.). 

(5) Monk V, Z>nice(1834), 4 L. 3. (ex. E<i.) 61 ; Ohillingworthv. Chambers, 
supra. A trustee does not waive his equity to the indemnity by docliiiiuc 
to take a mortgage of tho beneficiary’s interest as security for tho breach 
of trust at tho time of its commission (Bolton v. Curre, supra, at pp, 549, 560). 

(c) Ricketts y. Ricketts, supra ; Griffith v. Hughes, supra ; Mara v. 

Browne, [1895] 2 Ch. 69,93, 94; Re liolURe Rollaso^. RoU y.HoU, [1897] 

2 Ch. 525 ; Molyneux v. Fletcher, [1898J 1 Q. B. 648, 6.»0. The court exer- 
cises its discretion as to removing a restraint on anticipation in order 
that the interest of a married woman may be impounded (Bolton v. Curre, 
supra), and is slow to do so when the trustee oifght to have protected 
her against herself when requested by her to yommit the breech of trust 
(ibid., at p. 661). For the previous law as to impounding the interests of 
married women, see Davies v. Hodgson (1868), 26 Beav. 177 ; Clive v, 

Carew (1859), 1 John. & H, 199; Butler v. Cumpston (1868), L. B, 7 Eq. 

16 ; Sawyer v. Sawyer (1885), 28 Ch. D. 695, C. A. 

(d) V. Daugars (lS6i), 33 Beav. 621, per RoMU.Ly, M.R., at p. 624 ; 
and see pp, 187, 188, ante. 

(«) Lingard v, Bromley (1812), 1 Ves. & B. 114 ; Jesse v, Bennett (1866), 

6 Do G. M. & G. 609; Birks v. Mickleihwait (1804). 33 Beav. 409, 411 
(hut see Mickleihwait v. Winstanlej/(lS6i),5 New Kep. 204, C. A.); Prime 

nine (No. 2) (1859), 27 Beav. 345; Fletcher v. Green (1864), 33 Beav. 

426, 430 ; A,-G. v. Daugars, supra, at p. 624 ; RamskiU v, Edwards (1886), 

31 Ch. D. 100; Bcmn v. Camphausen (1888), 58 L. T. 861; Re Eyton, 

BarOett v Charles (1890), 46 Ch. D. 458 ; ChiUingworth v. Ohimhers, 
supra; Robinson v, Harkin, [1896] 2 Ch. 416; Moxhim v. Grant, {1900] I 
Q. B, 88, 92, C. A. ; Jackson v, Dickinson, [1903] 1 Ch, 947 ; OotUngs v. 

Wade, [1903] 1 1. R. 89. The right constitutes a specialty debt from tho 
co-trostees liable to contribute (Mercantile Law Amendment Act, 1866 
(19 & 20 Viet. 0 . 97). B. 6, altering the previous law as laid down In Priest' 
man V. TindaU (1857), 24 BeaV. ^4; lockhart v, Reilly (1867), I Do 
0. & J. 464, 477). 
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Trusts and Trustees. 


SioT. 2. has the same rights against them as the beneficiary had to whom 
Limitations be has made good the loss (/). 

on Liability Where one of the trustees is also a beneficiary, he must bear the 
Tmfltees, jQgg and indemnify his co-trustees to the full extent of his share 
Trnstee-bene- in the trust estate, and can only claim contribution from them in 
ficiary. respect of the amount, if any, by which the loss exceeds the value 
of his share (g). 

Trustee Where one of the trustees obtains a personal benefit from a 

deriving breach of trust in which the others took no active part, he must 
benefit* bear the loss to fclie extent of the benefit which he has obtained, 
and must indemnify his co-trustees to that extent (//). 

No contribu- » 406. In special circumstances (i) one of several trustees who has 

tion in certain hedn alone actively concerned in committing a breach of trust may 
be deprived of the right to contribution from his co-trustees, and 
inay be ordered to pay the wliole amount of the loss and indemnify 
them in respect of it, and of all costs in relation thereto (/i), and, 
wliere no actual loss has been sustained by the trust estate, to 
indemnify them against the costs of proceedings occasioned by the 
broach of trust (/). Independently of any action by the bene- 
ficiaries, one of several trustees who commits a breach of trust 
may he required Ijy the others to make it good (m). 

Sect, 3 . — Liahility of Other Persons, 

Scb-Sect. 1 . — Jn (feneral 

When 407. A beneficiary or agent or other person renders Inmself 

liability liable for the consequent loss to the trust estate where he knowingly 
becomes an active party to a fraudulent or improper disposition of 
the trust pn)p(:rty in breach of the trust affecting it (w), or knowingly 

(/) Birks V. Micklethwaii (1864), 33 Beav. 409, 411, 412. 

(g) ('hitlingworih v. Chambers, [1896] 1 Ch. 685, A., per IjINDLEY, L.J., 

at p. 698. 

(A) Warwick v, Bichardson (1842), 10 M, & W. 284 ; Oray v. Addison 
(1856), 2 Jut. (n. s.) 662; lUiaer v. Butler (1877), 7 Cli. D. 116, 121, 
C. A, ; Bahin v. Hughes (1886), 31 Ch. D. 390, C. A., per Cotton, L.J., at 
pp. 395, 396; Wijnne v. Tempest, [1897] 1 Ch. 110. But the right of 
a co-trusico in such a case as this is not a right to indemnity entitling 
him to servo a third party notice under R. i?*'. C., Ord. 16, r. 48 ( Wynne v. 
Tempest, supra). As to third party notices, see title Pkaotice and Pro- 
cedure, Vol. XXIII., pp. 162 ei seq. 

(i) Bahin v. Hughes, supra, at pp. 395, 396. The case may arise where 
the d|^aulting trustee is solicitor to the trust estate and is entrusted with the 
management of it [Lockhart v. Beilly, BeiUy v. Lockhart (1856), 25 L. J. 
(CH.) 697 ; Lockhart v. Beilly (1857), 1 De G. & J. 464; Be Partington, 
Partington v. Allen (1887), 57 L. T. 654) ; but a solicitor-trustee will not, 
merely because ho is a solicitor, be made to indemnify a co-trustee in 
icspeet of a breach of trust in which the co-trustee actually participated 
( Head V. GmtU, [1898] 2 Ch. 260). 

[k] Price V. Price (1880), 42 L. T. 626, 627 ; Be Turner, Barker v. Ivimey, 
[1897] 1 Ch. 636, 644; The MiUwaU, [1905] P. 166, C. A., ;>cr Cozens- 
Uardy, L.J., at p. 176 ; and see pp. 193, 195, ante. 

(f) Be LineUy, CMey v. West, [1904] 2 Ch. 785. 

(m) Powlet [Earl) v. Herbert (1791), 1 Vcs. 297 ; Franco v. Franco (1796), 
8 Ves. 75 ; Baynard x. WooUey, Wearing x. Baynard (1865), 20 Beav, 683. 

(n) M*Leod v. Drummond (1810), 17 Vee. 162, per Lord Eldon, L.C., 
at p. 154 ; FyJer v. Fyler (1841), 3 Bear. 560 ; PanneU v. Hurley (1845), 
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receives trust property and deals with it in a manner inconsistent 
with the trust (o), or where in acting for the trustee he commits a 
wrong for which he is liable to the trustee (p). On the other hand, 
he is not liable for a breach of trust when he has no notice of the 
trust (a) or of the intended trust (?>), or when he merely acts as agent 
for a trustee (c). 

Sub-Sect. 2.--LiaWity of Iknefidarm, 

408. Where one of several beneficiaries procures trust money to Procurini 
be improperly laid out or to be paid away under a fraudulent 
appointment by him, or otherwise himself commits a broach of the 
terms of the trust, and part of the trust estate is consequently lost, 
the other beneficiaries are (‘iititled as against him to have their.* 
shares made good out of his share of what is ultimately 
recovered (<i), or out of any benefit which he has himself derived 
from the breach of trust {e). A beneficiary w'bo induces a trustee 
to commit a breacli of trust is primarily liable fiir it, and will bo 


SBOt. 3 

AiRMUty 

oirottker 

Penom 


2 Coll. 241 ; Bodonham v. lloshjns (1852), 2 Do (r. M. & 0. 1)03, C. A. ; 
Bridgvian v. Gill (1857), 24 Boav. 302; liolfe v. (ItfAjory (1864), 4 
De G. J. & Srn. 576 ; Gray v. Johnston (1868), D. R. 3 JI. L. 1, per Lord 
Cairns, L.C., at p. 11 ; (dark v. IJoskins (1868), 37 L. .1. (cn.) 561, C. A. 
Ilis liability does not depend (»n liis knowing the actual tcrnirt of the 
trust {Fo'jcton v. Manchester and Liverpool District Banking (Jo, (1881), 44 
L. T. 406 ; Blyth v. Fladgatc, Morgan v. Blyih, i:Jmith v. Blythf 1 

Cb. 337). ‘ 

(o) M*Leod V. Drummond (1810), 17 Vee. 152, 154; Keane v. Robarts 

(1819), 4 Madd. 332, per Leacji, V.-C., at pp. 357, 358 ; Wilson v. Moore 
(1833). IMy.&K. 126; v. A7<»p/i«n«(l861), 3Gil!. 226, 236; Dettmwr 

V. Metropolitan and Provincial Bank (1863), 1 Horn. & M. 641 ; Hardy v. 
Oaky (1864), 33 Bcav. 365 ; Gray v. Johnston, supra, at p. 11 ; Burdick v, 
Garrick (1870), 5 Ch. App. 233 ; Pearson v. ISeott (1878), 9 Oh. D. 198 ; Re 
Bell, Lake v. Bell (1886), 34 Ch. D. 462 ; Staniar v. Evans, Evans v. Staniar 
(1886), 34 Ch. I). 470, 476 et seq. ; Magnus v. Queendnnd National Bank 
(1888), 37 Ch. D. 466, (1 A. ; LyeU v. Kennedy, Kenne>*y v. Lyell (1889), 14 
App. Cas. 437 ; ('oleman v, Bucks and Oxon Union Bauk, [1897] 2 (Jh. 243. 

(p) Sadler v. Lee (1843), 6 Beav. 324. 

(a) Williams v. Williams ( 1881), 17 Ch. I). 437 ; Union Bank of Australia 
V, Murray-AynsUy, [1898] A. C. 693, P. C. 

(5) Shields v. Bank of Ireland, [1901] 1 I. K.,222. 

{e) M*Leod v. Drummond, supra, at p. 154 ; Keane v. Roharis, supra ; 
Myler v. Fitzpatrick (1822), Maod. & G. 360, per Leacit, ; Robertson 
V. Armstrong (1860), 28 Beav. 123 ; Morgan v. Stephens, supra, at p. 236 ; 
Gray v. Johnston, supra ; Roe v. Meek (1889), 14 App. Cas. 558 ; Brinsden 
V. Williams, [1894] 3 Ch. 185 ; Coleman v. Bucks and Oxon Union Bank, 
supra; Stokes v. France, [1898] 1 Ch. 212, 224; Bath v. Standard La/nd 
Co., Ltd., [1911] 1 Ch. 618, C. A., per Fletcher Moulton, L.J., at 
pp. 633 ei seq. A solicitor does not become liable as a constructive trustee 
by having been paid an undue amount for costs out of the trust estate 
{Maw V. Pearson (1860), 28 Beav. 196 ; Re. Spencer, Spencer v. Far£ (1881), 
51 L, J. (ch.) 271, C. A.). As to bankers and soJicitors generally, see 
titles Bankers and Banking, Vol. I., pp. 583 ei seq., 605 et seq., 621 ; 
Solicitors, Vol. XXVI., p. 760. 

(d) PhlUipson V. Gaily, Qalip v.PhiUipson (1850), 2 H. &Tw. 469, C. A. 
A.8 to where the beneficiary is also trustee, bco pp. 187, 204, anfs. The 
other beneficiaries have no claim on the beneficiary's share in a fund held 
under another trust (Edgar v. Plomley, [1900] A. C. 431, P. C.). 

(e) Greenwood v. Waheford (1839), 1 Beav. 676; Williams v. AUen 
(Xo. 2) (1863), 32 Beav. 660; Re Deane, Bridget v. Deatie (1889), 42 
Ch. D. 9. 
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Refusal of 

specific 

performance. 

Injunction. 


ordered to recoup to the trustee the amount which the trustee has 
been required to make good to the trust estate (/). 

409. Where a beneficiary receives from the trustee more than he 
is entitled to, whether in respect of capital or income,' he is liable to 
refund to the trust estate the excess which ought not to have been 
paid to him (y). The court in administering the estate will cause 
the amount wrongly paid to him in respect of one interest to be 
deducted from any other shares in the estate to which he is 
entitled (h), 

SuB-SiiCT. 3 . — Liahilily of Agents and Third Parties. 

410. Where an agent or a third party by his conduct or the 
.circumstances of the case has become a constructive or implied 
trustee or a trustee de son tort (i), he incurs for a breach of trust 
a liability similar to that of an express trustee (k). 

Sect. 4. — Other Remedies, 

Sub-Sect. 1. — Prevention. 

411. The court never lends its assistance to the commission of 
a broach of trust (Z), and, therefore, does not decree specific perform- 
ance of a contract which involves a breach of trust (m), 

412. Where the court is satisfied that trustees are contemplating 
a breach of trust, it restrains the commission thereof by inj unction (n). 


if) Tra/Zordv. (1747), 3 Atk. 440,444; Keays v. Lane (1869), 3 

L R. En. 1 ; and see pp. 202, 203, ante, 

{g) Brookshank v. Smith (1836), 2 Y. & C. (ex.) 68 ; Fuller v, Knight 
(1843), 6 Beav, 206, 210; M*Oachen v. Dew, Dew v. M*Gachen (1861), 15 
Beav. 84, 90; Barnard v. Woolley, Wearing v. Baynard (1865), 20 Beav. 
683 ; Be Smithes mtaie, Clifford v. Washington (1879), 48 L. J. (cn.) 205 ; 
Be Brown, Diron v. Brown (1886), 32 Ch. B. 597 ; Be Bobinson, McLaren 
V, Public Trustee, [1911] 1 Ch. 602, per Warrington, J., at p. 513 ; and 
tm pp. 202. 203, ante. But the executors of a deceased trustee who was 
also a beneficiary were held not entitled to recover from the other bene- 
ficiaries amounts which the deceased trustee had overpaid to them in 
( 3 xce 88 of their shares (Be Home, Wilson v. Cox Sinclair, [1906] 1 Ch. 76). 

(h) Dihhs V. Ooren (1849), 11 Beav. 483 ; Be Bobinson, McLaren v. 
Public Trustee, supra. It makes no difference that the other shares have 
been assigned for valuable consideration {Dibbs v. Gorm, supra ; Be 
Brown, J^on v. Brown, supra). 

(i) See pp. 87 et seq., ante. 

{k) PoUard v. Downes (1682), 2 Cas. in Ch. 121 ; Myler v. Fit^ai/rick 

S , Madd. & G. 360 ; Montgomery v. Johnson (1848), 11 L Eq. R. 476 ; 

am V. Sidddl (1848), 16 Sim. 297 ; Life Association of Scotland v. 
Siddal, Cooper v. Greene (1861), 3 Do G. F. & J. 68, C. A, ; Hennessey v. 
Bray (1863), 33 Beav. 96; Cowper v. Stoneham (1893), 68 L. T. 18; 
see pp. 186 ei seq., ante, 

[1) Wood v. Bichardson (1840), 4 Beav. 174, per Lord Lanodalb, M.R., 
at pp. I76(, 177 ; Maw v. Topham (ISbi), 19 Beav. fi76, per Romillt, M.B., 
atp. 678; BobertsY. Death (1881), 8 Q. B. D. 319, C. A.; Bowman v. 
HiU, [1907] 1 I. R. 461, C. A. 

(m) Ord V. Hoel (1820), 6 Madd. 438 ; Thompson v. Blackstone (184.3). 
6 Beav. 470; Maw v. Typham, supra, at p. 678; see title SPECirir 
Perfokmancb, Vol. XXYUUi p. 39. 

(n) Bipkins v. Newtofi (1831). 9 L. J. (o. s,) (CH.) 227 ; BaUs v. Strutt 
(IMl), 1 Bare, 146 ; Snare v. Baker, Beasley v. Snare 13 Jur. 203 ; 

Dance X. GoUintgham (1873), 8 Ch. App. 902 ; but see Lambert v. Lambert 
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41S. Where trust property is in jeopardy by reason of the con- saoT*4. 

duct of the trustee or his sudden death or incapacity or bankruptcy* Qttm 

a receiver may be appointed (o), and an injunction granted to restrain 
the trustee from further acting in the trusts (p), or a writ Of seouting 
possession or delivery or assistance may be obtained (g), or the trust 
property may be ordered to be brought into court (r). property. 


414. Where a solicitor is a trustee or in a fiduciary position, the Summajrr 
court exercises its summary jurisdiction to prevent or remedy a jurisdiotW 
breach of trust by him («). . orerwUcitor. 


Sub-Sect. 2 . — Following Trust Property* 

415. Trust money or property which has been wrongfully Following and 
alienated or converted in breach of trust, or the money or property* recovering 
into which it has been converted, can, so long and so fa# as 
traceable (<), be followed and recovered (t/-), unless such money or * 


(1843), 6 1. Eq. R. 339; Parker y* Dmn Fiver Navigation Oo, (1847), 1 
De G. & Sm. 192; soo also title Injdkction, Vol. XVII., pp. 263, 254, 
265, 266, 268, 269 ; aa to restraining breaches of trust by oori)oration8, 
see ibid., pp. 225, 22G. 

(o) Oladdon v. Sioneman (1808), cited in Howard v. Pitjtera (1816), 1 
Madd. 142, 143, note (a) ; Brodie v. Barry (1811), 3 Mer. 696 ; Malcolm V, 
Montgomery (1824), 2 Mol. 600; Wilson v. Wilson (1838), 2 Keen, 249; 
Noad V. Backhouse (1843), 2 Y. & C. Ch. Cas. 629 ; Cole v. Muddle (1862), 
10 Hare, 186, per Turner, V.-C., at p, 190; Eoam<s v. Coventry (1864), 

5 De G. M. & G. 911, C. A, ; and see Oeorge v. Evans (1840), 4 Y. &C. (EX.) 
211 ; pp. 173 etseq., ante; and title Receivers, Vol. XXIV., p. 362. As 
to constructive trusts, see Cassidy v. Hopkins (1847), 10 I. Eq. R. 208. 

(p) Gladdon v. Stoneman, supra ; Bowen v. Phillips, [18971 1 Ch. 174. 
Iq) R. S. C., Ord. 47, Ord. 48 ; Wyman v. Knight (1888), 39 Ch. D. 165; 

Be Taglor, Taylor v. Eawson, [1913] W. K. 212; see title Execution, 
Vol X*IV„ pp. 74 et seq. 

(r) Wyatt v. Sharratt (1840), 3 Beav. 498; Cole v. Muddle, supra; 
Wiglesworth v. WigleswoHh (1862), 16 Beav. 269; Be Clerihew's Estate, 
Clerihew v. Clerihew, Re Howard {a Solicitor) (1871), '4 L, T. 860 ; Staniar 
V, Evans, Evans v. Staniar (1886), 34 Ch. D, 470; Be Carroll, Brice v, 
Carroll, [1902] 2 Ch. 175; and see p. 181, ante. 

(«) Be Carroll, Brice v. Carroll, supra ; Be a Solicitor, Ex parte Hales, 
[1907] 2 K. B. 639, per Darling, J., at p. 646 ; ace tithis Contempt op 
<’;OUET, Attachment, and Committal, Vol. Vll., pp. 299 et seq. ; 
Solicitors, Vol. XXVI., pp. 828 et seq. 

(t) Be Mawson, Ex parte Uardcasile (1881), 44 L. T. 623 ; Be UaUett 

6 Cv., Ex parte Plane, [1894] 2 Q. B. 237, C. A. 

(w) Whitecomh v. Jacob (1710), 1 Salk. 160; Mansell v. Mamsell (17^2), 
2 P. Wms. 678; Taylor v. Plumer (1815), 3 M. & S. 662 ; Bobertson v. 
Morrice (1846), 9 Jur. 122; Parmell v. Hurley (1846), 2 ("oil 241 ; Mwray 
V. Pinkeit (1846), 12 Cl k Fin. 764, H. L. ; Pennell v. Heffell (1863), 4 
De G. M. & G. 372, C. A. ; Ernest v. Croysdtll (1860), 2 De G. E\ & J, 
176, C. A. ; Fnth v. CarUand (1866), 2 Hero. & M. 417, 420 et seq. ; 
Boursot V. Savage (1866), L. R. 2 £q. 134 ; Be West of England and South 
Wales District Bank, Ex parte Dale S Co. (1879), U Ch. D. 772, jjerFuY, J., 
at p. 778 ; ^ Ansbw, Ex parte Barber (1880), 28 W, R. 622 ; Carson v. 
*^loa/ne (1884), 13 L. R. Ir. 139 ; Oibert v, Qonard (1884), 64 L. J. (OH.) 439; 
Be Murray, Dickson v. Murray {l^S7), 67 L. T. 223 ; Patten v. Bond (1889), 
60 L. T. 583 : Crichton v. Crichton, [1896] 2 Ch, 863, 868 ; Be Oatway, 
Hertslet v. Oatway, [1903] 2 Ch. 366; PuOany. Koe, [1913] 1 Ch. 9; si^e 
title Equity, Vol XIIL, pp. 169 et seq. Trust money can be followed into 
land {Lane v. Dighton (1762), Amb. 409; Lenchx.LenchilHOB), lOVes. 611, 
per Grant, M.R., at p. 617). The principle applies wherever a fiduciary 
relationship, between parties subsists {Ex parte Dumas (1754), 2 Ves. Sen. 
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sioT. 4. property has come into the hands of a purchaser for valuable con- 
Other sideration without notice of the trust, who has acquired a right to it 
Remedies, paramount to that of the persons claiming under the trust by reason 
of his having the legal estate therein or the best right to call for 
it (a), or unless the property has passed as money or as a negotiable 
instrument without notice of the trust [b). Where trust money is 
wrongfully laid out in the purchase of real or personal property, the 
cestui que trust can elect either to take the purchased property or 
to have a charge upon it for the amount of the trust money (c). 

Trustee 416. Wh(ire a trustee mixes trust money with his own money, 

whether at his account at a bank or elsewhere, the cestui que trust 
htaownT^ has a claim to have it restored out of the mixed fund in priority 
*to Ji^ny right of the trustee to the fund(/Z), and can claim the whole 
fund, if the amount wliich is trust money cannot be ascertained (e). 


682 ; liucJceruhje v. Olasse (1841), (>r. & Ph. 126 ; Fnth v. Cartland (1865), 

2 Ilein. & M. 417 ; Hooper v. Conifers (1866), L. 11. 2 I'hj. 549 ; lie Strachan, 
Ex parte Cooke (1876), 4 ('li. I). 123, C. A. ; Isew Zealand and Amtralian 
Land Co. v. Watson (1881), 7 Q. B. D. 374, 0. A., per Maggallat, L.J., at 
pp. 383, 384; Harris v. Truman (1882), 9 Q. B. 1). 264, C. A.; (y\)mitS des 
Aseureurs Mariiimes v. Standard Bank of South Africa (1883), Cab. Ac Kl. 
87 ; Marte7i v. liocke, Eylon & Co. (1885), 53 L. 3'. 946, per Noktit, J., at 
p. 948 ; Hancock v. Smith (1889), 41 (3i. 1). 456, C, A.). The money or 
property may bo followed by a trustee who has been concerned iu the 
breach of trust {Broohsbank v. Smith (1836), 2 Y. A: C. (KX.) 58 ; Brice v. 
Blalcemore (1843), 0 Beav, 607 ; Carson v. Sloanc (1884), 13 L. B, Ir. 139). 
As to property which has become eubject to a covenant to seitJe atter- 
acquired property of a nuuTied woman, see Bnllan v. Koe, [19131 1 Ch. 
9. As to sett ing; aside a conveyance to a imrclniser made in breach of 
trust, see also tillo (/IIAuities, Vol. IV., pp. 200, 201 ; as to following trust 
pro])erty where a trtistce in default has become bankruitt, see title Bank- 
itiJinx Y AND 1 nj>glvex<;y, Vol. 11., p. 169. 

(«) A.-rZ. V. Cower (1736), 2 Eq, t;a8. Abr. 685 ; Carter v. i'arler (1857), 

3 K. iV .T. 617 ; Thorndike v. Hunt, Browne v. ( J 8.59), 3 Do (1. & J. 

663, C. A. ; Case v. James (1861), 3 I)c G. E. A; .1. 256, 266, i\ A. ; Dodds v. 
Hills [ 1865), 2 IJem. Ac M. 424 ; Cave v. Cave ( 1880), 15 Ch. D. 039 ; Taylor 
V. JHak clock (1886), 32 Ch. D. 560, C. A. ; Kdijar v. JHomley, [1900] A. C. 
431, P.(^ ; and see pp. 89, 90, ante ; title (hfAKiTiES, Vol. iV,,p. 201. 

{b) Ex parte Dumas (h764), 2 Ves. Sen. 682, per Lord Hakdwjckk, L.C., 
at pp. 685, 686; Dawson v. Prince (1857), 2 De G. & J. 41, C. A. ; Union 
Bank of Australia v, Murray- Aynsley, [1898] A. C. 693, P. C. 

(c) Alurray v. Pinkdt (1846), 12 (*!. & Fin 764, IT.L. ; Mant v. Leith 
(1852), 15 Boav. 624: Harford v. Lloyd (1855), 20 Beav. 310; Patten v. 
Edmonton Union (1883), 52 L. J, (rii.) 787. 

(d) Lupton V. White, lITri/e v. Lupion (1808), 15 Ves. 432; Frith v. 
Cartland (1865), 2 Hem. A M. 417, 421 ; Birt v. Burt (1877), 11 Ch. D. 773, 
note f6), C. A.; Ke UalletVs Fdate, Knatchbull v. Hollett (1879), 13 Ch. D. 
696, C. A., dissenting on tliis point from Pennell v. Deffell (1853), 4 
De G. M. & (h 372, C. A., and Brown v. Adams (1869), 4 Ch. App. 764; 
BcOaiway, UcrtsletY. Oatway, [1903] 2 Ch. 356. The rule laid down in 
Devapm' y. Noble, Clayton's Case (1816), 1 Mer. 529, 672, 608 (see titles 
Bankers and Banking, Vol. I., p. 686; Contract, Vol. VII., p. 450), 
does not apply as between a trustee and his cestui que trust {Be Hollett'^' 
Estate, KnatchiiuU v. lialUtt, supra : see The Admiralty v. Mills (1903), 
Tmei, 29th October), but applies as between two or more cesiuis que trust 
{B$ HiiUeWs Estate, Knatchbull v. Uallett, supra; Hancock v. Smith 

41 Ch. D. 456, C. A. ; Be SUmniny, Wood v. Stenning, [1895] 2 Ch, 433). 

(c) Lupton V. White, White v. Lupton, supra, at pp. 439 et seq. ; Cook v. 
Addisan (1869), L. R. 7 Eq. 466, per Stuart, V.-C., at p. 470; and see 
note (c), p* 169, ante. 



Part IV.— Breaches of Trust. 


209 


If property is purchased partly with trust money and partly with skct. 4. 
the money of the trustee, or of a person who is cognisant of the Other 
trust, the cestui qae trust has a first charge upon it for the amount Remedies, 
of the trust money (/). 

417. Where trust money is paid into a trust account at a bank, Trust money 
it remains subject to the trust (g). 

account. 


Part V.— Judicial Trustees. 

Sect. 1.— Appointment and Discontinuance, , 

418. Under the Judicial Trustees Act, 189()(/i)» Apnoiuinwjnt. 

jurisdiction in the matter (i) may in its discretion, on an application 
by or on behalf of a creator or intending creator of a trust (/r), or a 
trustee (/) or beneficiary (?a), appoint a person (n) as judicial trustee 


(/) Lupion V. mUtCf WJiite v. Lupton (1808), 15 Vos. 4!12 ; Price v. 
Blakcmore (1843), 0 Bcav. 507 ; Robertson v. Moirice (1845), 0 Jiir. 122 ; 
Lambe v. Orion (1803), 1 1 W. II. 1043, per KlNDERSUcy, V.*C., at 
p. 1044 ; Hopper v. (Jonyers (1866), L. K. 2 hq. 640. 

{g) Bridgman v. Gill (1857), 24 Beav. 302 ; Re (/mss, JRx parte Kingston 
(1871), 6 Cli. App. 632; Foxton v. Manchester and Liverpool District 
Banking Co. (1881), 44 L. T. 406. As to drawings on a trust account, see 
title Bankers and Banking, Vol. I,, p. 005. 

(A) 69 & 60 Viet. c. 35. 

(i) The jurisdiction is exercisable by the Chancery Division of the High 
Court, either in London or in a district registry, and, as respects trusts 
within its jurisdiction, by a palatine court (see title Courts, Vol. IX., 
pp. 120 et seq.) ; and as respects trusts in which the trust property does 
not exceed in value £500, by the metropolitan county courts mentioned in 
the Bankruptcy Act, 1883 ^6 & 47 Viet. c. 62), Schod. 111., or a county 
court having at the time bankruj)tcy jurisdiction (J idicial Trustees Act, 
1896 (59 Ac 60 Viet. c. 35), s. 2 ; Judicial Trustee Rules (Stat. R. Ac 0. Rev., 
Vol. XII., Supremo Court, England, p. 911), 1897, rr. 2. 29, 30, 31). As to 
the jurisdiction of county courts, sec title County Courts, Vol. VIII., 
pp. 660, 661. $ 

{k) The Act does not extend to a charity (Judicial Trustees Act, 1896 
(59 60 Viet. c. 35), s. 6 (2) ) ; but the administration of the property of a 

deceased testator or intestate is a trust within the Act {ibid., s. 1 (2) ; 
Judhial Trustee Rules, 1897, r. 25). 

(l) Including an executor or administrator (Judicial Trustoos Act, 1896 
(59 & 60 Viet. c. 35), s. 1 (2) ; Re Ratcliff, [1898] 2 Ch. 362, per Keke- 
wiCH, J., at pp. 355, 356 (where it was said that the Act authorised the 
removal of an executor) ). 

(m) The application may be made in a pending cause or matter or by 
originating summons (Judicial Trustee Rules, 1897, rr. 2 — 4). 

(n) Any fit person nominated in the application may do appointed, 
including a beneficiary or relative, or solicitor, or a rnairied woman, or an 
existing trustee (Judicial Trustees Act, 1896 (59 & 60 Viet. c. 36), s. 1 (3) ; 
Judici^ Trustee Rules, 1897, r. 5). If no one is nominated or the court is 
not satisfied as to the fitness of the person nominated, the court may 
appoint any fit person otherwise suggested {Douglas v. Bolam, [1900] 2 
Ch. 749, C. A.), or the official solicitor of the court ; and, where the proceed- 
ings are taken in a district registry, or a palatine court, or a county court, 
some other official of the court may be appointed (Judicial Trostees Act, 
1896 (59 & 60 Viet. c. 35), ss. 1 (3), 5 ; Judicial Trustee Rules, 1897, rr. 7, 
29 (3), 30 (2), 31 (3) ). Where an official of the court is appointed judicial 
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Sect. 1. 

Appoint- 
ment and 
Discon- 
tinuance. 

Discharge. 


SuBpenBion or 
removal. 


Ce'iBer of 

judicial 

trustee. 


Security. 


to be a trustee of the trust either jointly Tvith any other person or 
as sole trustee, and, for sufficient cause, in place of all or any existing 
trustees (o). On his appointment the trust property is to be vested 
in him either solely or jointly with other trusteea as the case 
requires (p). 

419. Where a judicial trustee desires to be discharged, he must 
give notice to the court, and state what arrangement it is proposed to 
make with regard to the appointment of a successor ; and an official 
of the court will bo appointed in his place if no other fit person is 
available for the office (q). 

420. A judicial trustee may be suspended or removed on the 
«,y)p]ication of a person interested in the trust, or, if the court thinks 
lit, Without any application (r). 

421. The court may, on the application of any of the persons 
interested in the trust, and must, if they all so desire, order that 
there shall cease to be a judicial trustee of the trust, whether the 
person who is judicial trustee continues as a trustee of the trust or 
not («), 

Sect. 2. — Security, 

422. A judicial trustee, if not an official of the court, must, before 
his appointment can take effect, give security for the due application 
of the trust property by recognisance, bond, or otherwise as the 


trustee, funds can be held by him under his official title (Judicial Trustee 
Additional Rule, 1899 (St at. R. & 0. Rev., Vol. XII., Supreme Court, 
England, p. 922) ) ; and all remuneration, allowances and payments for 
his servicos as such are paid and applied and the trust property is 
dealt with as the Treasury direct (Judicial Trustee Rules, 1897, r. 18; 
Judicial Trustee Rule, April, 1900 (Stat. R. & 0. Rev., Vol. XII., 
Supreme Court, England, p. 923) ). Where an official of the court who is 
judicial trustee of a trust dies or ceases to hold office, his successor, in the 
absence of direction to the contrary, becomes judicial trustee, and the 
trust property becomes vested in him (Judicial Trustee Rules, 1897, 
r. 7 (4) ). An official of the court is not to bo appointed judicial trustee 
for members or debenture-holders of, or persons being in any other rela- 
tion to, a company, whether incorporated or unincorporated, or a club, 
and if the trust involves oarrying on a trade or business, that oircum- 
Btance is to be taken into account in reference to whether or under what 
special conditions he should be appointed {ibid,, r. 26). As to appointing 
the Public lYustee a judicial trustee, see p. 21.3, post. 

(o) Judicial Trustees Act, 1896 (69 & 60 Viet. c. 36), ss. 1. 4. The 
appointment is in the discretion of the court, and will not be made where 
there ''is good reason to the contrary {Ke Chisholm, Legal Reversionary 
Society V. KnigU (1808), 43 Sol. Jo. 43; Re Ratclijf, [1898] 2 Ch. 352 
(where the application was refused and an ordinary trustee was appointed) ; 
Re Martin, 11900] W. N. 129 (where Kekewich, J., considered the union 
of a judioiaf trustee and a private or gratuitous trustee undesirable and 
appointed an ordinary trustee) ). 

(p) Judicial Trustee Rules, 1897, r. 6. 

(q) Ibid,, r, 23. The retiring judicial trustee has no statutory power of 
appointing his successor {Be Johnston, Mills v, Johnston (1911), 105 L. T. 
701, per Neville, J,, at p. 702), 

(r) Judicial Trustee Riuesr 1897, rr. 20, 21. 

(») Ibid,, r. 24. A summons ^ould be taken out asking for an order 
that there shall epase to be a judicial trustee {Re Johnston, MiUs v« 
JohnsUm, supra, at p. 702). 
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court directs, and with such sureties as the court approves, unless 
the court dispenses with security (t). The court may at any time 
require the amount or nature of the security to be varied, or security 
to be given where previously dispensed with (a). 

Sect. 8. — Administration and Accounts of the Trust 

423. Except where the court considers it unnecessary, a judicial 

trustee must, as soon as practicable after his appointment, furnish 
the court with a complete statement of the trust property containing 
an approximate estimate of the income and capital value of each 
item, and must from time to time give to the court all information 
necessary for keeping the statement correct (h). ^ , ♦ 

424. Where there is a judicial trustee, a separate account of the 
trust must be kept in the names of the trustees at a bank approved 
by the court, and the judicial trustee must fortlmith pay to tliat 
account all trust money coming to his hands ; and all the trust 
documents of title must be deposited with that bank, or in such 
other custody as the court dir(3ct8, in the names of the trustees 
and the judicial trustee must deposit a list of such documents with 
the court (c). 

426. Fees are prescribed to cover the expenses of the administra- 
tion of the Act, and, when paid by a judicial trustee, may be 
deducted out of the income of the trust property, unless the court 
otherwise directs (d), 

426. A judicial trustee may at any time request the court to give 
him directions as to the trust or its administration, and the court 
may at any time give him such directions without any request on 
his part(«). 

427. The court may at any time order sn inquiry into the 

administration of a trust by a judicial trustee, or into any dealing or 
transaction of a judicial trustee (/). • 


(0 Judicial Trustee Rules, 1897, r. 9. Where an administrator who has 
given an administration bond is appointed a judicial trustee, he need not 
give security as such unless so directed by the court {ibid., r. 26 (2) ). The 
amount is ordinarily six-fifths of the estimated income of the trxist pro- 
perty (ibid,, r. 9 (4) ). A premium payable by a judicial trustee to a 
guarantee company on account of his security luuy be directed by the 
court to be paid out of the trust property {ibid., r. 9 (9 )). 

(a) Ibid., r. 9 (6). 

{b) Ibid,, T. 8, 

(c) Ibid,, rr, 10, 11. Where an official of the court is judicial trustee, 
the court may direct that, instead of such separate account, all receipts 
may be dealt with and all payments made and accounts thereof kept, in 
such manner as the Treasury directs {ibid., r. 10 (8) ). 

(d) Judicial Trustees Act, 1896 (59 & 60 Viet. c. 36), s. 4 (3) ; Judicial 
Trustee Rples, 1897, r. 32, Sched. 

(e) Judicial Trustees Act, 1896 (59 & 60 Viet. c. 35), s. I (4); Judicial 
Trustee Rules, 1897, rr. 12, 13. 

if) Judicial Trustees Act, 1896 (59 & 60 Viet. c. 35), s. 1 (6) ; Judicial 
Trustee Rules, 1897, r. 22. 
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Sect. 3. 428. Where there is a judicial trustee the accounts of the trust 

Admlnis- are audited once a year(/ 7 ) and, together with a note of any 
tration and corrections made upon the audit, are filed as the court directs (h), 
Accoonts of Unless the court otherwise directs, the judicial trustee ‘is allowed on 
the Tru st, audit deductions on account of his remuneration and allowances 
Audit of and fees paid by him, but not on account of the expenses of 

accountg. professional assistance or his own work or personal outlay, miless 
authorised by the court or justified by the strict necessity of 
the case(i). 

Sect. 4. — liemmerat'um. 

Amount of 429. A judicial trustee may receive out of the trust property 
remuneration. Buch remuneration as is in each case fixed by the court, which, 
mil(?SH the court for special reasons otherwise orders, covers all his 
* work and personal outlay (/r). The court may, if it thinks fit, 

make to him out of the trust property special allowances of a limited 
amount for the statement of the trust property prepared by him on 
his appointment, and for realising and investing or reinvesting 
trust property, and for extraordinary trouble caused by special 
circumstances (/). 

Forfeituroof Where a judicial trustee fails to comply with the Act or the 
remuneration, rules or with any direction of the court or of an officer of the 
court tlierounder, or otherwise misconducts himsodf in relation to 
the trust, the court may, after he has had the opportunity of being 
hoard, order that the whole or any part of his remuneration be 
forfeited (m). 


Part VI.— The Public Trustee. 

Bkot. 1. — Appointment, Statm, and Officers, 

Appointmnnt 430. The Public Trustee is an officer who is appointed by the 
andoffleerg. Uord (JhancoIIor under the Public Trustee Act, 1906(70. He 

{<j) Judicial Trustees Act, 1896 (59 & 60 Viet. c. 35), b. 1 (6). The court 
fixes the date to which the accounts are to be made up in each year, and the 
time after that date within which the accounts arc to bo delivered 
to it for audit (Judicial Trustee Rules, 1897, r. 14(1)). The accounts 
are ordinarily audited by the olltcer of the court ; but if they are likely 
to involve questions of dUliculty, they may be referred to a professional 
accountant for report at such remuneration as the court fixes {ibid., 
r. 14 (21). 

{h)*lhid., r. 15 (1). The judicial trustee is to send a copy or summary 
of the accounts to such beneficiaries or other persons as the court thinks 
proper ; and the court may allow the filed accounts to be inspected on 
reasonable notice by persons connected with the trust {ibid., r. 15 (2), (3) ). 

(i) Ibid., r. 16. 

(fc) Judicial Trustees Act, 1896 (69 A 60 Viet. c. 35), ss. 1 (6), 4 (3) ; 
Judicial Trustee Rules, 1897, r. 17. 

(l) Judicial Trustee Rules, 1897, r. 17 (3) — (5). 

(m) Ibid., r. 19. 

(ft) 6 Edw. 7, c. 65. The objects of the Act are carried into effect by 
rules made by the Lord Cl^aiic^oT with the concurrence of the Treasure' 
(Public Trustee Act, 1906 (6 £dw. 7, c. 55), s. 14). Legal proceeding under 
the Act are taken ip the High Court ; hot in cases withm the jurisdictioD 
of a palatine court, that court has concurrent powers (t5td., ss. 10, 12, 13 (7) ). 
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holds ofiBce during pleasure, receiving such salary or fees (o) and Sbot. i. 
being appointed on such terms as the Treasury determ ines ( p). The Appoint- 
Lord Chancellor appoints such officers of the Public Trustee as, went, 
subject to tlfe sanction of the Treasury, he considers necessary for 
the purposes of the Act, and they hold office upon such terms and Omwrs. 
are remunerated at such rates and in such manner as the Treasury 
sanctions (q), A person appointed Public Trustee or an officer of 
the Public Trustee may, and, if the 'J'reasury so requires, must, bo 
a person already in the public service (r). The Central Office of 
the Public Trustee is in London («). 

431. The Public Trustee is a corporation sole with i)erpotual Smpcof 

succession and a common seal, and can sue and l )0 sued by that 
name (t), and can hold land (t/). ^ ^ 

The Public Trustee may be appointed to be a judicial trustee (//■), or 
to be administrator of the property of a convict under the Foi feituro 
Act, 1870 (fir). He cannot, however, accej)t a trust exclusively for 
religious or charitable purposes (//); ora trust wliich involves the 
management or carrying on of a business, except to the extent to 
which ho is authorised to do so by rules made under the Act(c); 
or a trust under a deed of arrangement for the benefit of creditors ; 
or the administration of an estate known or believed by him to be 
insolvent (d). 

Sect. 2 , — Ordinanj TrvHti'rship. 

432. The Public Trustee may be appointed, (3ithor originally or .ctingaa 
as a new or additional trustee, to be trustee of a will or sottlemenl 

or other instrument creating a trust, or to perform a trust or duty ^ 

belonging to a class which he is authorised by rules made under 
the Act to accept, in like manner in all respects as if be were a 
private trustee, except that ho may be appointed solo trustee, 

(o) So© p. 219, post. 

ip) Public TruHtoe Act, 1906 (0 Edw. 7, c. 65), 1 (1), 8 (1). 

(<jf) Ibid., 8. 8 (2) ; 8oe not© (#), infra. 

(r) Public Trustee Act, 1906 (6 Kuw. 7, c. 56), s. 8 (3). Tho Troasury 
may direct any person so appointed to give fl^H-iirity for porforrnir»g liia 
duties and accounting for money received by him (Public Trustee Rulon, 

1912 (Stat. R. & 0., 1912, Trustee, p. 1232). V 5). 

[ ft ) Public Trustee Act, 1906 (6 Edw. 7, c. 55), s. 8 (4) ; Public Trustee 
Rules, 1912, r. 3. Tho Lord C3irarico'ior may, by notice in tho London 
Gazette, from time to time proscribo tho ostablishineut of branch oflicos 
and notify the appointment at such offices of officers of tho Public Trustee 
(see the text, supra) by the name of deputy public trustees, who have the 
powers and perform the duties assigned to them under the rules (Public 
Trustee Rules, 1912, rr. 3(2), 4). As from the Isl April, 1914, a branch 
office has been established at Manchester. 

(0 Public Trustee Act, 1900 (6 Edw. 7, c. 55) s. I (2). An instrument 
sealed by him is not liable to a higher stamp duty, owing to his using a seal, 
than if he were an individual [ibid.). 

[u) Be Leslie's Hassop Estates, [1911] 1 Ch. 611- 

(uj) Seepp. 209, 210, ante, 

(а) 33 & 34 Viet. c. 23; see title Criminal Law and Procedure, 

VoL IX., p. 429, 

(б) See Be Cherry's Trusts, Bobinson v. Wesleyan Methodist Chapel 
Purposes ( Trustees for), [ 1 9 1 4] 1 Ch . 83 . 

(e) A limited power of accepting such a trust is oonferred by the Public 
Trustee Rules. 1912, r. 7. 

id) Public Trustee Act, 1906 (6 Edw. 7, c. 65), 8. 2 (1). (4), (6), 
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Sect. 2. 
Ordinary 
Trustee- 
ship. 


Retirement of 
co-tru8tcc. 


Power to 
become Icgnl 
personal 
representa- 
tive. 


notwithstanding that two or more trustees were originally 
appointed («), and notwithstanding that the instrument creating 
the trust directs that the number of trustees shall not be less 
than three (y). He may also be appointed under the«Settled Land 
Act, 1882 (g\ to be sole trustee of a settlement (/i). 

433. Where the Public Trustee has been appointed a trustee, a 
co-trustee may retire from the trust under the Trustee Act, 1893 (t), 
s. 11, without the consents thereby required, and notwithstanding 
that there are not -more than two trustees (/r). 

434. The court having jurisdiction in the matter may grant to 
the Public Trustee by that name, and the Public Trustee may accept 
•Iw that naiiio, probates of wills and letters of administration (1). 
Wifii the sanction of the court an executor who has obtained pro- 
bate or an administrator who has obtained letters of administration 


(«) Public Trustee Act, 1006 (6 Edw. 7, c. 55), es. 2, 5 (1); Re 
Kensitt [1908] W. N. 235; Be Johnston, Mills v. Johnston (1911), 105 
L. T. 70i ; Be, Firth, Firth v. Loveridge, [1912] I Ch. 806. Subject to the 
Act and the rules he may accept aa ordinary trustee any trust created 
by a trust instrument or arising upon an intestacy, except the trusts of aa 
instrument made solely by way of security for money (Public Trustee 
Rules, 1912, rr. 6—8). Where the will, settlement, or other instru- 
ment creating the trust or duty contains a direction to the contrary, 
he cannot bo appointed unless the court having jurisdiction in the matter 
(8oouoto(»), p. 212, ante) so orders (Public Trustee Aci, 1906 (6 Edw. 7, 
c, 65), B. 6 (3) ). He may decline a trust absolutely or accept oil con- 
ditions, but not on the ground only of small value {ibid., s. 2 (3) ). In the 
case of his appointment by a testator his subsequent consent, and in every 
other case his previous consent, to act is requisite (Public Tnistee Rules, 
1912, rr. 8--10; Be Shaw, Public Trustee v. I/iftle, [1914] W. N. 141, C. A.). 
Notice of his proposed appointment as a new or additional trustee must, 
so far as practicable, be given to the benctieiaries under the trust, or to 
their guardians where they are infants (Public Trustee Act, 1906 (6 Edw. 7, 
c. 66), 8. 5 (4) ; Public Trustee Rules, 1912, rr. 40 (2), (3), 41) ; and the 
court may, upon application by any of them, within twenty-one days after 
receipt of the notice, prohibit the appointment if the interests of all the 
bon efloiaries appear so to require (Public Trustee Act, 1906 (6 Edw. 7, 
0. 55), B. 6 (4) ; Re Ilopt> Johnstone's Settlement Trusts (1909), 25 T. L. R. 
369; Be Claremont (1910), 25fh February (iinreported) ; Be Firth, Firth v. 
Loveridge, supra). 

if) lie Leslie's Hassop Estates, [1911] 1 Ch. 611. 

{a) 45 & 46 Viet. o. 38. 

(A) Re Leslie's Hassop Estates, supra. As to payments to him of damages 
recovered by or on behalf of a person of unsound mind, see title Lunatics 
AND Pkusons of Unsound Mind, Vol. XIX., p. 466. When the interests 
of tlie Public Trustee os trustee of one estate conflict with his interests 
as trustee of another, ho has no greater power than a private trustee to 
make a bargain with himself, and lie should apply to the court to obtain 
its sanction to any proposed compromise [Be New Haw Estate Trusts 
(1912), 107 L. T. 101). 

(t) 66 & 57 Viot. 0 . 63 ; see pp. 112, 113, ante. 

(fc) Public Trustee Act,. 1906 (6 Edw. 7, c. 66), 8. 5 (2). 

(1) Ibid., 8. 6 (1) ; Public Trustee Rules, 1912, r. 6, The Public Tnistee 
is considered as in law entitled equally with any other pfjrson or class of 
persons to obtain the grant of letters of administration ; but the consent 
or citation of the Public Trustee is not required for the grant of the 
letters to any other person ; and as between the Public Trustee and 
the widower, widow, or next of kin of the deceased, they are to be pre- 
ferred to him, iml^s good cause is shown to the oontrary (Public Trustee 
Act 1906 fC Edw. 7, c. 66). s. 6 fXV ). 
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may, notwithstanding that he has acted in the administration of 
the deceased's estate, but only after such notice to the person 
beneficially interested as the court directs, transfer the estate to 
the Public Trustee for administration either solely or jointly with 
any continuing executor or administrators (m). 

Sect. 8. — Custodian Trusteeship. 

436 . Where the Public Trustee is appointed custodian trustee of 
a trust (n), the trust property is to be transferred to him as if he 
were sole trustee (o) ; but the management of the trust property and 
the exercise of all powers and discretions under the trust remain 
vested in the other trustees as managing trustees (jj). As betwee^i 
himself and the other trustees, he has the custody of all the trust 
securities and documents of title, but they have free access thereto 
and are entitled to take copies and extracts (q). t 

In determining the number of trustees for the pur}X)S 08 of the 
Trustee Act, 1893 (r), the custodian trustee is not reckoned as a 
trustee (/*). 

The power of appointing new trustees, when exercisable by the 
trustees, is exercisable by the managing trustees alone; but the 
custodian trustee has the same power as any other trustee of 
applying to the court for the appointment of a new trustee (t). 

(m) Public Trustee Act, 1906 (0 Edw. 7, c. 65), s. 6 (2). Subject to tlie 
pro\isioii8 of the Act, the order of the court sanction irig the transfer 
confers on the PublicTrustee all the powers of the trausCerriug executor or 
administrator ; and the transferring executor or administrator is iioi 
liable in respect of any act or default in referenwj to the estate subsequent 
to the date of the order, other than an act or default of himself or of some 
person for whose conduct he is in law responsible (Public Trustee Act, 
1900 (6 Edw. 7 c. 65), s. 0 (2)). 

(n) As to his appointment in that capacity, see p. 80, ante. 

io) Public Trustee Act, 1906 (6 Edw. 7, c. 661 , s. 4 (2) (a). Vesting 
ordere for the purpose may, w^hcro necessary, bo n ado under the Trustee 
Act, 1893 (66 & 67 Viet. c. 53) ; see pn. 103 et ecq,, utAe. AJI sums payable 
to or out of the incoiiic or capital of the trust property are payable to or by 
the custodian trustee ; but he may allow the incqme arising from the trust 
property to be paid to the other trustees, or to such persou or the banking 
account of such person, as they direct; and in that case lie is exonerated 
from 8(‘,eing to its application or being answerable for its loss or 
misapplication (Public Trustee Act, 1000 (0 Edw. 7, c. 55), s. 4 (2) (e) ), 

ip) Ibid..B. 4 (2) (b). The custodian trustee is to concur in and perform 
all acts necessary to enable the managing trustees to cxoicise theii’ powers 
of management or any other power or discretion vestiid m them (including 
power io pay money or secuniios into court), unless the matter is a breimh 
of trust or involves personal liability on him in respect of calls or ollierwise. 
Where he does not so concur, ho is not liable for any act or default on the 
part of any of the managing trustees {ibid., s. 4 (2) (cl) ), If he acts in good 
faith, he is not liable for accepting as correct, and acting upon the faith 
of, a written statement by the managing trustee as to a birth, death, 
marriage, or other matter of pedigree or rdationship, or of fact, upon which 
the title to any of the trust property depends, or for acting upon legal 
advice obtained by the managing trustees independently of him (iUd., 

«. 4 (2) (h) ). 

(q) Ibid., B. 4 (2) (c). Other custodian trustees have the same powers 

4(3)). 

(r) 56 & 57 Viot. o. 53. 

(«> Public Trustee Act, 1906 (6 Edw. 7, c. 55)» 6. 4 (2) (g), 

(i) Ibid., •. 4 (2) (f). 
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436. On the application of either the custodian trustee or any 
managing trustee or beneficiary, and on proof that the termination 
of the custodian trusteeship is generally desired by the beneficiaries 
or is on other grounds expedient, the court may make an order for the 
purpose, and make such vesting orders and give such directions as 
appear necessary or expedient (a). 

Sect. 4. — Administration of Small Estates. 

437. Where an fip])lication to the Public Trustee to administer 
an estate (/>) is made by a person who in the opinion of the Public 
Trustee would be entitled to apply to the court for an order for its 
fVjlministration by the court, and the Public Trustee is satisfied that 
th'e gross capital value thereof is less than £1,000 (^r), and that the 
persons beneficially entitled thereto are persons of small means, 
he must administer the estate unless he sees good reason to the 
contrary (d). 

438. On the Public Trustee undertaking, by a declaration under 
his hand and seal, to administer an estate the trust property 
other than stock and the right to transfer or call for the 
transfer of stock forming part of the estate vest in him in like 
manner as if vesting orders for the purpose had been made by 
the High Court under the Trustee Act, 1893 ((*) ; and that Act 
applies accordingly (/). As from such vesting, any trustee 
entitled under the trust to administer the estate is discharged from 
all liability attaching to the administration, except in respect of 
past acts {g). 

439. The Public Trustee can, without judicial proceedings, take 
the opinion of the High Court upon any question arising in the 
course of an administration (/i). 

(a) IMiblic Trustrc Act, 1906 (6 Edw. 7, c. 55), p. 4 (2) (1)7" 

(i>) That is to Bay, the estate of a dccofised person [Be Devereux, Toovey v. 
"Public TrusteCj [1911] 2 Cb. 645, per Eve, J., at p. 548). 

(o) That is to say, at the time when the application is made, although 
the original value was greater {ibid,), 

{d) Public Trustee Act, 1906 (6 Edw. 7, c. 65), s. 3(1); Public Trustee 
Pules, 1912, rr. 12—16. For the purposes of the administration he 
has (subject to the rules) all the administrative powers and authorities 
exercisable by a master of the Supreme Court acting in the administration 
of an e.state (Public Trustee Act, 1906 (6 Edw. 7, c. 65), e. 3 (3) ; Public 
Trustee llules, 1912, r. 14), A refusal by the Public Trustee to administer 
the estate duos not prevent him from exercising with respect to the estate 
any other powers exercisable by him under the Act or the rules which he 
may bo duly appointed to exercise (Public Trustee Rules, 1912, r. 13 (3)). 
(c) 56 & 67 Vict. c. 63 ; see pp, 103 et seq.y ante. 

(/) Public Trustee Act, 1906 (6 Edw. 7, c. 66), a. 3 (2). The Public 
Trustee cannot himself transfer stock without the leave of the court (iWd.). 
Copyhold land forming part of the estate does not vest in him, but he has 
in respect of it the like powers, and the Trustee Act, 1893 (66 & 67 Vict. 
c. 53), s. 34 (2). applies in like manner, as if he had been appointed by the 
court under ibid., s. 33, to convey the land (Public Trustee Act, 1906 
(0 Edw. 7, 0 . 55), B. 3 (2) ). Deposits in the Post Office Savings Bank 
standing in the names of deceased depositors whose estates are being 
administered by the Public Trustee are transferred into his name (Post 
Office Savings Bank iPubUo Trustee) Act, 1908 (8 Edw. 7, o. 62), s, 1 (1) ). 
(a) Public Trustee Act, 1906 (6 Edw, 7. c. 66), s. 3 (2). 
ii) Ibid., 8. 3 (4) ; Public Trustee Rules, 1912, r. 16. 
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440. Where proceedings have been instituted in any court for 8*01. i, 
the administration of an estate, and by reason of its small value the Adxninis- 
court considers that it can be more economically administered by the tration of 
Public Trustee, or that for any other reason it should be administered 

by him, the court may order that it be administered by him, in like 
manner, subject to any special directions by the court, as if he had Ortier for 
undertaken it upon an application to him for the purpose (i). t^nby^' 

n . T . 

DECT, D,— Investigation oj J rust Accounts. Tnwtee. 

441. A trustee or beneficiary of a trust may apply to the Public Application 
Trustee for an investigation and audit of the condition and accounts 

of the trust (k). Notice is given, where the applicant is a beneficiary, of uccounta. 
to every trustee, and whore the applicant is a irusteo, to each 
co-trustee and to the person entitled to the income of the trust 
property; and the applicant and the trustees may within three months 
after receipt of the notice agree on a solicitor or public accountant 
to act as auditor in the investigation and audit. If they fail to 
agree, the Public Trustee or some person aj)pointed by him is to act 
as auditor (/). 

442. An auditor may bo removed by an ord(jr of the court ; and Removal of 
if an auditor is removed, or resigns, or dies, or becomes bankrupt or »ni! 
incapable of acting before the investigation and audit is completed, a of 

now auditor may bo appointed in his place in like manner as the auditor, 
original auditor (m). 

443. On the completion of the investigation and audit, th< >port«nd 

auditor forwards to the applicant and to every trusteo a coj)y of the of 

accounts, together with a report thereon and a certificate signed by 

him to the effect that the accounts exhibit a true view of the trust, 
and that he has seen and verified the trust securities, or, if such is 
the case, that the accounts are deficient in iln? respects specified in 
the certificate (»). 

444. The amount of the auditor’s rormi Deration and other Ezpenietof 
expenses of the investigation and audit is fixed by agreement »udit, 
between the trustees, the person entitled to ftie income of the trust 
property, and the auditor, or, in default of agreement, by the Public 
Trustee, who, in fixing it, has regard to the estimated value of the 

(♦) Public Trustee Act, 1906 (6 Edw. 7, c. 55), s. 3 (5). 

(k) Ibid., B. 13. 

(l) Ibid. ; Public Trustee Rules, 1912, rr. 31—37. The inveatigation and 
audit take place unless the High Court, or, in cases within its jurisdiction, 
a county court, otherwise orders (Public Trustee Act, 1906 (6 Edw. 7, 
c. 56), 88. 13 (1), (7), 15; and see title County Courts, Vol. VIII., 
pp. 679, 680). A trustee or beneficiary cannot bo appointed auditor 
(Public Trustee Act, 1906 (6 Edw. 7, c. 55), r. 13 (1) ). The auditor has 
full powers of inspecting documents and requiring information (t6id., 

8. 13 (2), (6), (7) ; Re WUUame {James), deceased (1910), 26 T. L. R. 604). 

(to) Public Trustee Act, 1906 (6 Edw. 7, c. 55), s. 13 (4). 

(n) Ibid., s. 13 (2). A beneficiary is entitled to inspect and take copies 
of the accounts, report and certificate, and, at his own expense, to be 
furnished with copies thereof or extracts therefrom (ibid., 8. 13 (3) ). 

Wilfully making a statement false in any material particular in any state- 
ment of accounts, report or certificate, is punishable by fine or imprisonment 
or both (ibid., s. 13 (8) ). 
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trust property, the time occupied or likely to be occupied by the 
investigation and audit, and other circumstances. Unless he 
otherwise directs, the amount is borne by the estate ; but he may 
order it to be borne by the applicant or by the trustees personally, 
or partly by them and partly by the applicant {o\ 

Sect. 6. — Conduct oj Business, 

445. A register is kept at the Central Office in London of a trust 
in which the Public Trustee is acting as trustee or custodian 
trustee, and of all estates in course of administration by him, whether 
from the Central Office br from any branch office (p). Separate 
accounts of capital and income are kept for every trust or estate (g), 
"hffid^the capital and income is dealt with, and the accounts are 
audited, in the manner prescribed by rules made under the Act (r). 

446. A company cannot object to enter the Public Trustee on 
its books on account only of his being a corporation, and the entry 
does not constitute notice of a trust («). In dealings with property 
the fact that the person or one of the persons dealt with is the 
Public Trustee does not of itself constitute notice of a trust (0- 

447. Tho Public Trustee is oinpowerod to employ solicitors, 
bankers, accountants, brokers and other persons, liaving regard in 
each case to the interests of the trust, and, where practicable, to 
the express or implied wishes of the creator of the trust and the 
other trustees, if any, and the beneficiaries (a). 

448. Persons aggrieved by any act or omission or decision of 
the Public Trustee may appeal to a judge of the (ffiancery Division 
of the High Court in chambers or, in cases within its jurisdiction, 
to a county court (h). 

Sect. 7. — DUchirgc of Liabilities, 

449. Tho Public Trustee upon the grant to him of administration, 
or upon his appointment to act in any capacity, is not required to 
give any bond or security which would be required from a private 
person, but is subject to the same liabilities and duties as if he had 
given tho bond or security (e). 

(0) Public Trustee Act, lOOU (6 Edw. 7, o. 55), s. 13 (6) ; Public Trustee 
Rules, 1012, IT. 36 — 37. 'I’lie costs of wholly unnecessary applications 
may bo directed to be paid by the applicant (Re Utley, Russell v. Cubiit, 
[191 2 j W. N. 147). A person ordered to pay the costs can appeal from the 
ordef (JCe Oddy, [1911] 1 Ph. 532). 

(jp) Public Trustee Rules, 1912, r. 16. Regulations are made for the 
inspection and taking of copies of entries in the register (ibid,, r. 29). 

(5) Ibid., r. 19. The Public Trustee can, in respect of separate trusts, 
keep separate accounts in tho Post Office Savings Bank (Post Office 
Savings Bank (Public Trustee) Act, 1908 (8 Edw. 7, c. 62), s. 1 (1) ). 

(r) Public Trustee Actv 1906 (6 Edw. 7, c. 66), s, 14 ; Public Trustee 
Rules, 1912, IT. 17. 18, 20—29, 31—37. 

(a) Public Trustee Act, 1906 (6 Edw. 7, c. 66), s. 11 (6). 

(1) Ibid., 8. 11 (6). 

(a) Ibid., 8 . 11 (2), (3)i- Public Trustee Rules, 1912, it. 26, 42, 43. 

(6) Public Trustee Act, 1906 (6 Edw. 7, c. 65), s. 10 ; Re Oddy, supra ; 
and see title Couk.tt Courts, VoL VIII., pp. 679, 680. 

(c) Public Trustee Act, 1907 {6 Edw. 7, c. 66), s. U (4). 
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460. Where a liability is incurred which the Public Trustee, if 
he were a private trustee, would be personally liable to discharge, 
the Consolidated Fund is liable to make good all sums required 
to discharge it; if, however, the loss is one to which neither the 
Public Trustee nor any of his officers has in any way contributed, 
and which neither he nor they could by the exercise of reasonable 
diligence have averted, neither the Public Trustee nor the Con- 
solidated Fund is subject to any liability in respect of it (d). 

Sect. 8. — liemnneration. 

451. The Public Trustee receives such salary or fees as the 
Treasury determines (#?) ; and such fees are chargeable to the public* 
in respect of his duties as the Treasury fixes with tlie sanctioA of 
the Lord Chancellor (/). He retains and pays out of any trust 
property the fees chargeable in respect thereof, and any expenses 
which might have been retained or j^aid out of the ])r()perty, if he 
had been a private trustee {g). No other rowai-d may ))e taken by 
him or any of his otficers for discliarging the duties of the office (k). 


(d) Public Trustee Act, 1906 (6 Kdw, 7, c. 5r)), s. 7. 

(e) Ibid., 8. 8 (1). 

If) Ibid., 8. 9 (1). The foes arc arranged from time to time bo as to 
produce annually siiiricient to (lisebargo the Halaries and incidental expenses 
under the Act, including a sum to insure the Consolidated Fund against 
loss {ibid., 8. 9 (4) ), and are applied in aid of niouoys provided by 
Parliament for expenses under the Act, and so far as not so applied are 
paid into the Exchequer (ibid., b, 9 (3)). The scale of tees is fixed by the 
Public Trustee (Fees) Order, 1912 (Slat. K. & 0., 1912, Trustee, pp. 1241 
ei seq . ). Where the trust proj)erty consief-s wholly or in pail of reversionary 
interests or property not readily realisable, the Public Trustee may charge 
an additional fee {ibid., r. 6) ; and where the circumstances of a trust or 
estate appear to him to render, or to be likely fo render, his duties in 
relation thereto exceptionally onerous, ho may, wiCi the approval of the 
Treasury, charge a special additional fee, and ma^ make its payment, or 
the agreement to pay it, a condition his accepting tJio trust or adminis- 
tering the estate {ibid., r. 6) ; and where his duties with regard to a trust 
or estate appear to be, or to be likely to be, /jxceptioiiajjy simple, or 
otherwise of an exceptional character, he may, with the approval of the 
Treasury, remit a part not exceeding onc-hal^ of any fee payable in respect 
thereof {ibid., r. 7). 

{]) Public Trustee Act, 1906 (6 Edw. 7, c. 55), s. 9 (2). The incidence of 
the fees and expenses os between capital and income is determined by the 
Public Tnisfice (ibid., s. 9 (6) ). lie may in certain cases conimute 
fees, and may, with the approval of the Treasury, agree to any nmde of 
payment of fees which seems to him just and reasonable (Public Trustee 
(Fees) Order, 1912, rr. 9—11). 

(h) Public Trustee Act, 1906 (6 Edw. 7, c. 65), b. 11 (1). 
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TUBERCULOSIS. 

Sec Food and Druos ; Public Health and Local Administration. 
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TUG AND TOW. 

Admiralty; Shipping and Navigation*; 


TUNNELS. 

See HiGHWAYfl, Streeta, and Bridges; Railways and Canals; 
Sewers and Drains; Water Supply. 


TURBARY. 

See Commons and Rights of Common; Easements and Puofits 

A PnENDRE. 


TURK’S AND CAICOS ISLANDS. 

See Dependencies and Colonies. 


TURNPIKES. 

See Highways, Sjreets, and ]>kidges. 


UBERRIMA FIDES. 

See Agency; Contract; Equity ; Family Arrangements; 
Guarantee; Insuiunce; Paktnersuip; Solicitors; 
Trusts and Trustees. 


UGANDA. 


Su Dependencies and Colonies. 
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ULTRA VIRES. 

See Companies; Oohpomtions, 


UMPIRE. 

See Aiibitration ; Building Contracts, Engineers, and 
Arcuitects; Railways and Canals. 


UNCONSCIONABLE BARGAINS. 

See EguiTY; Fraudulent and Voidadle Conveyances Monet 
AND Money-Lending, 


UNDERLEASE. 

See Landlord and Trnani, 


UNDER-SHERIFF. 

See Sheriffs and Bailiffs. 


UNDERTAKERS. 

See Burial and Cremation ; Compulsory Purchabb of Land and 
Compensation ; Electric Lighting and Power ; Gas ; Rail- 
ways AND Canals; Telegraphs and Telephones; Water 
Supply. 
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UNDERWOOD. 

See Agricultubh ; Commons and Rights of v^ommon ; uand- 
LORD AND Tenant; Rates and Rating; Settlements. 


UNDERWRITERS. 

See Insurance. 


UNDEVELOPED LAND DUTY. 

Sec Revenue. 


UNDUE INFLUENCE. 

See Contract; Equity; Fraudulent and Voidarle Conveyances; 
Gira; Infants and Children; Lunatics and Rerhons of 
Unsound Mind ; MisuEriiESKNTATioN and Fraud ; Wills. 


UNDUE PREFERENCE. 

See Rankrurtcy and Insolvency ; Carriers ; Railways and 
' Canals. 


UNEMPLOYMENT INSURANCE. 

See Work and Larouu. 


UNINCORPORATED ASSOCIATIONS. 

See Building Societies; Clubs; Friendly Societies; Industrial, 
Provident, and Similar Societies; Loan SociBUBa* 
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UNION OF BENEFICES. 

See Ecolehiastioal Law. 


UNION OF PARISHES. 

See Ecclesiastical Law ; Local Government ; Poor Law. 


UNION OF SOUTH AFRICA. 

See Dependencies and Colonies. 


UNIONS. 

See Pooi; Law. 


UNITARIANS. 

See Ecclesiastical Law. 


UNIVERSITIES. 

See Courts; Education; Elections; Parlument. 


UNLAWFUL ASSEMBLY. 

See Criminal Law and Procedurb, 


UNSOUND FOOD. 

See Food and Drugs. 
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URBAN DISTRICT COUNCIL 

jSVe LoCAIi CrOVBRNMENT. 


URBAN SANITARY DISTRICT. 

Sec Local Government; Purlic Health and Local 
Administration. 


URINALS. 

Src PtjRLic JIealth and Local Administration. 


USAGE. 

See Custom and TIsaoks; SiiirriNO and Navigation: Theatres 
AND Other Places of Entertainment; Trade and Trade 
Unions. 


USE AND. OCCUPATION. 

Sec Landlord and Tenant. 


USES. 

See Ebal Pbopebti and Chatthls Real; Tbusts and Trustees. 
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USURY. 

See Money and Money-Lendino. 


VACANT POSSESSION. 

See Landlord and Tenant; Praoticb and Procedure. 


VACATION. 

See Judgments and Orders; Timb, 


VACCINATION. 

See Medicine and Pharmacy ; Public^ Health and 
Local Administration. 


VAGRANCY. 

See Poor Law. 


K.L.— xxvm. 
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VALUABLE CONSIDERATION. 

See Contract; Fraudulent and Voidable Convetances; 
Settlements. 


VALUATION LIST. 

See Bates and Batinq. 


VALUATIONS. 

See Estate and Other Death Duties; Revenue; 
Valuers and Appraisers. 


VALUED POLICY. 


See Insurancbo 


( ^ ) 


VALUERS AND APPRAISERS. 


PJLOB 

Sect. 1. Lioenoes to Act - « 227 

Sect. 2. Duties and Liabilities 228 

Sect. 3. Valuation to Fix Purchase Price - - . - 229 

Sect. 4. Stamps - - 230 


For Arhitratora - - - See title 

Auctioneers - - - „ 

Averaf/e Adjusters - - „ 

Building Valuers - - „ 

Excise Licences - - - „ 

Valuaivm Ojficers - - ,, 

Valuers for Estate Duty 
Furposes - - - 


Arbitration. 

Auction and Auctionkers. 
Insurance. 

JiuiLDiNO Contracts, Knujnebks, 
AND Architects. 

Revenue. 

Revenue. 

Estate and Other Death Duties. 


Sect. 1.— Licences to AcL 

452 . Every person who viilues or appraises any estate or 
property, real or personal, or any interest in possession or 
reversion, remainder, or contingency in any estate or property, real 
or personal, or any goods, merchandise, or effects of whatsoever 
kind or descriptiion for or in expectation of hire, gain, fee, or reward, 
to be therefor paid to him, is deemed and taken to be an appraiser 
to all intents and purposes (a), and must take out an annual 
licence (i). Any person who acts as an appraiser or vainer for or 
in expectation of reward without taking out th requisite licence 
is liable for each offence to forfeit the sum of A*50(c); and without 
such licence he cannot recover at law remuneration for work done 
as an appraiser (d). < 

(а) Appraisers Licences Act, 1806 (46 Geo. S, c. 43), s. 4; compare title 
Building Contracts, Engineers, and Architects, Vol. 111., p. 102. 
As t( the effect of making a single valuation, see p. 228, post; ae to the 
appointment of a valuer under the Inclosuro Acts, 1846 --1899, eee title 
<’ommon8 and Rights of Common, Vol. IV., pp. 648 ei aeq ., and as to his 
lK»wers and duties, see ibid., pp. 550 et aeq . ; as to the appointment of a 
valuer for the puriioses of a partition by order of the Board of Agriculture 
and Fisheries, see title Partition, Vol. XXL, p. 829; m to the appoint- 
nieut and duties of a valuer for the purposes of enfranchisement under the 
t’opyhold Act, 1894 (57 & 58 Viet. c. 46), see title Copyholds. Vol. VIII., 
pp. 123, 124: as to the appointment of valuers under the Finance Act. 
1894 (57 4c 58 Viet. c. 30), s. 10 (6), see title Estate and Other Death 
Duties, Vol. Xlll., pp. 227, 228, and of valuation officers for the purposes 
of duties on land values, see title Revenue, Vol. XXIV., p. 655. 

(б) Appraisers Licences Act, 1806 (46 Geo. 3, c. 43), s. 5. 

(c) iMd., 8. 6. As to the method of enforcing such iorleiture, see Bevenue 
(No. 2) Act, 1864 (27 & 28 Viet. o. 56), s. 6. 

id) Folk V. Force (1848), 12 Q. B. 666. He may, however, it seems, 
recover moneys expended by him in connexion with such valuation on 
behalf of his employer {Smith v. Lindo (1858), 4 G. B. (N. 8.) 895). 

I 2 
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463 . The licence is granted by such officer or officers of excise, 
and is in such form as the Commissioners of Inland Bevenue 
direct (e). It must state the true name and place of abode of the 
person who takes it out (/). 

484 . The following persons may act as appraisers without taking 
out licences so to act, namely, a duly licensed auctioneer (^), a 
county court bailiff authorised in writing by the county court judge 
to act as appraiser for valuing goods, chattels, or effects taken in 
execution (^), and a duly licensed house agent (i). 

465 . A person who has not the known character of an appraiser 
does not become such merely by making a valuation in a single 
Inataiice (/c). 


Sect. 2. — Duties and Liabilities. 

456 . Any person who purports to act as a valuer and appraiser 
holds hirnsolf out as competent to act as such (/). He is not bound 
to know the intricacies of the law, but he is bound to know its 
general principles (m). It is his duty, notwithstanding what may 
apparently be incomplete instructions, to determine what are the 
facts and circumstances connected with the property which it is 
necessary for him to take into account in arriving at his 
valuation («). In advising trustees as to projKu-fcy on which it is 
proposed to invest trust funds, a valuer should advise as to the 
amount which it is safe to advance on that particular property, in 
addition to advising as to its actual value (o). A valuer should not 
be an interested party in the subject-matter of the valuation (/;), 
and ho should act independently of the owner of the property to 
bo valued ((f). 


(f) Revenue (No. 2) Act, 1864 (27 & 28 Viet. o. 60), s. 6. As to officers 
of excise in general, see title Keveni’e, Vol. XXIV., pp. 645, 646. 

(f) Appraisers JAcenees Act, 1806 (46 Geo. 3, c. 43), s. 6. As (o the duty 
on the licence and tJie period of its currency, sec title Revenue, Vul. XXIV 
p. 648. 

(y) Appraisers Licences Act, 1806 (46 Geo. 3, c. 43), s. 7 ; see also title 
Auction and Auctioneers, Vol. I., p. 601. 

(h) County Courts Act, 1888 (.61 & 52 Viet. c. 43), s. 159 ; sec also titles 
CouNTy Courts, Vol. VIIL, p, 565; Revenue, Vol. XXiV., p. 648. 
note (h). 

(t) Revenue (No. 1) Act, 1861 (24 Sc 25 Viet. c. 21), s. 11. A duly 
licensed appraiser may also act as a house agent without further licence 
(ibid., 8. 13). 

(k) Atkimon v. Fell (1816). 5 M. & S. 240. 

(i) Hamm v. CarMlius (1858) 5 C. B, (n. s.) 236; see title Aoenct, 
Vol. I., pp. 185 et seq. 

(m) Jenkins v. lietham (1854), 15 C. B. 168 ; Turner v. Goulden (1873), 
L. R. 9 C. P. 67. 

(«) V. OaieSf [1909] 1 Ch. 389, 398 ; He Solomon, A^ore v, Meyer, 
[1912J 1 Ch. 261. 274. 

(0) V. Oates, su^, at p. 398; Be Solomon, Aore v. Meyer, su/pta. 
Am to the duties of valuers in relation to the valuation of property fur 
mort^^ as a trust investlB^^L see titles Mortgage, Vol. XaI., pp. 108, 
109 ; Trusts and Tbustrer, p. 134. ante, 

(p) £s Dive, Dive v. Roebim, [1909] 1 Ch. 328, 343. 

(g) Show V. Cats#, euprOt at pp. 396, 403, 404. 



Valukbs and Affraisnks. 


328 


457. A valuer and appraiser has a dnty^ to his employer to use ^ 
in carrying out his work that skill which his undertaking the work Suttei sad 
warrants (r), and to do the work with reasonable care and diligence. MeMtttsi. 
If he has not such skilly or fails to exercise such reasonable care and Liabuitj (or 
diligence, he is liable to his employer for the damages naturally caroiMtor 
resulting from his lack of skill, care, or diligence («), and cannot, 

at all events where the valuation is so inaccurate as to be useless, 
recover any remuneration for the work which he has done(t). 

He is not liable, however, to persons other than his employer for 
such lack of skill, care, or diligence (a). 

458. A valuer and apprniser who makes a valuation which is Framlulent 
fraudulent, namely, one whicli is either false to his knowledge, or »»iuHUon. 
one as to the truth of which he knows or cares nothing, with 

intention that such valuation shall lie acted upon, is liable to an 
action of deceit by any person who was intended to act upon such 
valuation, and who ads upon it to his detriment {w), 

Sb:cT. 8 . — Valuation to Fix Purchane Price. 

459. In iriakiiig valuations U) tix the j»urdiaae price, the duty Duty of 
of the valuer is to have a reasonable degree of skill and to act witii vaiuar. 
reasonable care and diligence. He is not in the position of an 
arbitrator (x), and is liable to an action for negligence (y) ; but 

the valuation, when made, however faulty it may be, is binding 
upon the valuer’s employer in the absence of fraud, mistake, or 
collusion, provided that it is clear that the employer agreed to bti 
bound thereby (a). 


(r) See p. 228, ante. 

(«) Jenkins v. Betham (1854), 15 0. B. 108; Turner v. Ooulden (1873), 
L. K. 9 C. P 57 ; Scholes v. Brook (1891), 64 L. T. 074, C. A. ; compare 
I*riUy V. Child (1902), 71 L. J. (k. b.) 512. \s to the mcaflure of 
^lamages geiuTiilly, see title Damaok.^, Vol. X., pi 331 et eeq, 

(() Whitiy V. IhlUm {Lord) (1800), 2 F, & F. 07 ; compare Moneyvenny 
V. IlartUind {mO), 2 C. & P. 378. 

(a) Scholcs V. Brookf supra ; Love v. Maok (1905), 93 L. T. 362, C. A. ; 
eomparc Le Licvre v. Gould, [J893J 1 Q. 15. 49 0. A., overruling Cann 
V. Wilson (1888), 39 Ch. 1). 39. 

(w) See Derry v. Peek (1889), 14 App, Cas. 337 ; and compare Le Lievre v, 
Gould, supra. As to repriHieiitations made withuut a belief in their truth, 
eompaie title MisuErKESiCNTATiON ani> Fkauu, Vol. XX., pp. 688 ei seq.; 
as to fraud gcnerully, see ihid., pp. 759 et sey. 

{z) A valuer dilTers from an arbitrator lu that ho does not hoar the 
parties and deteruiino judicially between them, but decides solely by using 
Ilia eyes, his knowledge, and his skill (Re Dawdy (1885), 15 Q. B. 1). 426, 
C. A., following Collins v. Collins (1858), 26 Beav. 306, and Bos v. Helsham 
(1866), L. K. 2 Kxch. 72, and distinguishing Re Hopper (1867), L. K. 
2 Q. B. 367) ; see, further, title Arbitratioh, Vol. T., pp. 440, 441 . Hence, 
a valuation in order to prevent a difference between the parties arising 
does not preclude either party from afterwards raiHiog A difference {Suther- 
land V. Sun Fire Office (1852), 14 Dunl. (Ct, of Sess.Ji 775) ; and an agree, 
ment for a valuation may be combined with an agreement for arbitration 
if the valuation is unsatisfactory (Johnson v. Hopper (1858), 4 Jur. (K. s.) 
882). 

(V) Tamer v. Goulden, supra; compare title Arbitratiok, Vol. 1., 
p. 450. 

(a) Collier v. Mason (1858), 25 Beav. 200; Weekes v. GaUard (1869), 
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460. Where an agreement has been made for the sale or 
purchase of property to be fixed by valuation, and the valuation is 
not or cannot be made in the mode agreed upon, specific per- 
formance of the agreement is not granted, as the court does not 
make a contract for the parties, and the price is an essential part of 
the contract (h). Where, however, a valuer has been properly 
appointed, and a party refuses to permit him to value, the court 
orders that such party shall allow the valuation to proceed (c). 
Where there is a clear and completed contract, and the term as to 
valuation is subsidiary only, specific performance is granted {d). 

Sect. 4. — Stam2)s. 

* * 4lSl. Every appraiser by whom an appraisement or valuation 
chargeable with stamp duty is made must, within fourteen days of 
its being made, write it out, in words and figures showing its full 
amount, on duly stamped material. If ho negh‘cts or omits to do 
so, or in any otlier manner discloses the amount of the appraise- 
ment or valuation, ho is liable to a fine of i'50(«), and any jierson 
who receives from any appraiser or pays for the making of any such 
appraisement or valuation is liable, unless the same is duly ^M•itten 
out and stamped, to a fine of 1‘20 (/) . These provisions as to stamping 
apply to the appraisement or valuation of any property, or of any 


21 L. T. 655; but see Parlcen v. Whithy (18211), Turn. & K. 366; and 
not© (a ), p. 229, ante. As to tlie effect of fraud generally, see title M iskefke- 
HENTATION AND Eraud, Vol. pj). 653 fd sei{. ; and of inisluke, title 
Mistake, Vol. XXL, pp. 1 et mp 

(6) Milnea v. Qery (1807), 14 Ve.s. 400 (valuation to be by umpire if two 
valuers disagree ; valuers disagree but fail to agree ou umpire) ; Blundell v. 
70Y/d(t/f;A (1810), 17 Ves. 232, 241 (price to be fixed before certain date; 
before that date one of the parties to the agreement dies) ; IPilAs v. DavU 
(1817), 3 Mer. 507 (agreonient to sell at price fixed by arbitrators ; defendant 
refuses to sign arbitration bond); Morgan v. Milman (1853), 3 l)e (L 
M. &L G. 24 (agreement for sale of land at price to bo fixed by a jury or by 
arbitration at A.’s option ; A. dies without exercising option) ; ViekerB 
V. Viekers (1867), L. It. 4 Eq. 529 (agreement to sell business at valuation ; 
dofeudaiit after appoinling valuer will not let him proceed) ; Darhey v. 
Whittaker (1857), 4 Drew. 134 (agreement for sale of leasehold premises 
and goodwill, together with trade fixtures, at the valuation of two named 
persons or their umpire ; no price so fixed) ; see titles Sale of Goods, 
Vol. XXV., p. 148 ; SvECiFic Performance, Vol. XXVII., p. 26 ; com- 
pare title Contract, Vol. VII. , ]». 433, note (te). 

(c) Mor»e v. MettBi (1821), Madd. & G. 26 ; Smith v. Peters (1875), L, R. 
20 Eq. 511. 

(d) ^ Oourlay v. Somerset (jDmAc) (1815), 19 Ves. 429, 431 (contract for lease, 
certain terms to be settled by person agreed on by parties ; no such person 
agreed on) ; Jackson v. Jackson (1853), 1 Sm. & G. 184 (agreement to buy 
lands and promises for named sum and plant and machinery at valuation ; 
valuation not made ; specific performance granted) ; Richardson v. Smith 
(1870), 6 Ch. App. 649, n. 650, n. (agreement for purchase of land and 
premises at named sum, and furniture at price to be fixed by valuers 
mutually anoed ; no valuers appointed ; specific perfonnance granted as 
to land ana premises) ; see title Specific Performance, Vol. XXVII., 
pp. 25, 26. 

(e) SUmp Act, 1891 (64^ & 55 Viot. o. 39), s. 24(1). As to stamp 
duties generally, and the recovery of penalties in connexion therewith, 
see title Revenue, Vol. XXIV., pp. 700 et seq,, 703 et seg, 

(/) Stamp Act, 1891 (64 & 55 Vict. o. 39), s. 24 (2). 
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interest therein, or of the annual value thereof, or of any dilapida- 
tions, or of any repairs wanted, or of the materials and labour 
used or to be used in any building, or of any artificer's work 
whatsoever (jf). 

462. The following appraisements are exempted (h) 

(1) Appraisements or valuations made for and for the informa- 
tion of one party only, and not being in any manner obligatory 
as between parties either by agreement or operation of law ; 

(2) Appraisements or valuations made in pursuance of the order 
of any Court of Admiralty or of any Court of Appeal from a 
judgment of any Court of Admiralty (i) ; 

(8) Appraisements or valuations of property of a deceased person* 
made for the information of an executor or other person requir^fl fb 
deliver in England or Ireland an allidavit, or to record in any 
commissary court in Scotland an inventory of the estate of such 
deceased person {k) ; 

(4) Appraisements or valuations of any property made for the 
purpose of ascertaining the legacy or succession or account duty 
payable in respect thereof (/). 

463. A stamp (m) is also necessary (n) on valuations furnished 
to the Board of Agriculture and Fisheries (o) for the purpose of 
exchanges (p), partitions (^j), and divisions of intermixed lands (r), 


{g) Stamp Act, 1891 (54 & 55 Viet. c. 39), Sched. I., title ''Appraise- 
inent,” which liios the duty, where the amount of the apprawement or 
valuation does not exceed £5, at 3d. ; exceeds £5 and does not exceed £10, 
6d. ; exceeds £10 and does not exceed £20, Is. ; exceeds £20 and does not 
exceed £30, U. 6d. ; excxjeds £30 and does not exceed £40, 2s. ; exceeds 
£40 and docs not exceed £50, 2«. 6d. ; ext'oeds £50 and docs not exceed 
£100, 5«. ; exceeds £100 and does not exceed £200, 10«. ; exc^eeds £200 
and does not exceed £500, IGs. ; exceeds £500. £1. 

(h) Ibid. 

(i) See titles Admiralty, Vol. I., pp. 89, 90; 8»iippino and Naviga- 
tion, Vol. XXVI., p. 687. 

[k) See titles Estatk and Other Death Iiutie.'^, Vol. XIII., pp. 209, 
210, 215; Executors and Admini.strators, Vel. XJV., pp. 160, 167. 
As to inventory duty in Scotland, see titlo^ Estate and Other Death 
Duties, Vol. XIII., p. 305, note (p), 

{1) See title Estate and Other Death Duties, Vol. XIII., pp. 209, 
2K, 215, 255, 296. 

(m) The amount of the stamp is the same as on an appraisement (In- 
elosure, etc. Expenses Act, 1868 (31 & 32 Viet. c. 89), s. 2); see note {g), 
supra. 

(n) Inclosure, etc. Expenses Act, 1868 (31 & 32 Viet. o. 89), s. 2. For 
form of notice of application by valuer for recovery of redemption money 
of rento^rge, see Encyclopaidia of Forms and l^recedents, Vol. XIV., 
p. 383. 

(o) The powers and duties of the Land Commissioners relating to tithe 
commutation, copyholds and the inclosure, exchange, and improvement 
of land were, in 1889, transferred to the Board of Agriculture, now the 
Board of Agriculture and Fisheries; see tiile Agriculture, Vol, I., 
p. 297. 

ip) See titles Commons and Rights op Common, Vol. IV., p, 680; 
Real pRorERii and Chattels Real, Vol. XXIV., p. 296. 

(9) See title Partition, Vol. XXL, p. 830 ; and see, generally, ibid., 
pp. 824 €t 9eq. 

(f) See title Boundaries, Fences, and Party Walls, Vol. III., p. 113. 
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SioT. 4. under the Tithe Commutation Acts («), Inclosure Acts (t), and Lands 
SUmps. Improvement Acts (a); valuations attached to the reports of any 
university or college surveyor made for the purposes of transactions 
to which the consent of the Board (/>) is requir^ under the 
Universities and College Estates Acts (c) also require a stamp (d). 


(tf) See, generally, title Ecclesiastical Law, VoI. XI., pp. 742 et 

(t) As to the Inelof^iire Acts generally, see title Commons and Rights 
OF Common, Vol. IV., pp. 535 et seq. ; as to the partition and 
CTohange of allotmentB, see ibid., p. 580. The provision requiring a 
valuation under flic i lopyhold Acts (now repealed) to be stamped (Inclosure, 
etc. Exrwnaes Act, 1868 (31 & 32 Viet. c. 89), preamble, s. 2) is virtually 
repoalou by the Copyhold Act, 1894 (57 & 58 Viet. c. 46), s. 58 (1) ; see title 
’ Copyholds, Vol. VI 11., p. 124. 

(a) As to the ]jand Improvement Acts generally, sec title Land Improve- 
ment, Vol. XVI 1 1., pp. 275 et seq. 

(ft) The powers and duties of the Land Commissioners, formerly the 
f/Opyhold Commissioners, under the Universities and College Estates 
Acte, 1 858-“! 880, were transferred to the Board of Agriculture, now the 
Board of Agriculture and Fisheries, by the Board of Agriculture Act, 1889 
(52 & 63 Viot. c. 30), s. 2, Sehed. I., Part II. ; see title Agriculture, 
Vol. L, pp. 297. 298. 

(c) IJiiiversities and College Estates Act. 1858 (21 &i 22 Viet. c. 44); 

Universities and Ollege Estates Act Extension, 1860 (23&24 Viet. c. 59) ; 
Universities and College Estates Amendment Act, 1880 (43 & 44 Viet, 
c. 46) ; Universities and College Estates Act, 1898 (61 62 Viet. c. 65). 

The Board of Agriculture and fisheries (sec note(o), p. 231, ante) may, if 
it thinks fit, require a valuation to be made by a selected or approved 
surveyor as a condition precedent to approving proposals for any sale, 
enfranchisement, exchange, purchase, or moxigage under these provisions 
(Universities and College Estates Aet, 1858 (ill A 22 Viet. c. 44), s. 2). As 
to the provisions of the Univeiv.ilies and (‘ollege Estates Acte generally, 
see titles (hiAurriKS, Vol. IV , pp. 217, 218, 228, 236, 241 ; Copyholds, 
Vol, VIII., pp, 114, 131, 132; Ec<XKsrASTlc.AL L.\w, Vol. XL, p. 578; 
Education, Vol. XII., pp. 9.3, 98 ; Landlord and Tenant, Vol. XVIII., 
p 366; Mines, Minerals, and Quarries, Vol. XX., p. 534; Real 
I’ROPERTY AND CHATTELS ReAL, Vol. XXIV., p. 265. notC (m). 

(d) Inclosure etc. Expenses Aet, 1868 (31 32 Viet. c. 80), s. 2. 
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For Ac^iiiitioii o f Land - 

Baths and Washhouses 

Cmpanies - - ^ 

Brains and Sewers - 
Easements- 
Fire ErtMian - 


See title Compulsory Purchase of Land and 
Compensation. 

. , Public Health and Local Adminis- 

tration. 

,, Companies. 

Sewers and Drains. 

Easements and Profits A Prendre* 
Metropolis ; Public Health and 
Local Administration. 
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For Highways - - - - 

Income Tax ... 
Local Authoritiee 
Negligence ■ 4 - 

Nuisances - - - - 

PdUutum of Water - 

Public Health - - - 

Hating of Walerworhs 
Scavenging and Cleansing - 

Ships {Supply of Water to) 
Streets . - - - 

Summary Jurisdiction 
Taxation of Water Under- 
takings - . - - 

Water Lights - . - 


See title Hiohwats, Streets, and Bbiooes. 
„ Ikcoice Tax. 

„ Local Government; MetropJLis. 

M Neolioenoe. 

„ Nuisance. 

Waters and Watercourses. 

„ Public Health and Local Adminis- 

tration. 

„ Kates and Eating. 

, , Public Health and Local Adminis- 

tration. 

,, Shipping and Navigation. 

„ Highways, Streets, and Bridges. 
Magistrates. 

Income Tax. 

, , Easements and Profits A Prendre ; 

Waters and Watercourses. 


Part I.— Powers and Duties as to Water 
Supply under the General Law. 

Sect. 1. — Introductory. 

464. The owner of land has, as incidental to such ownership, 
the right to collect, store, use and supply to others, the water that 
is percolating therein (a). As regards water flowing in defined 
channels, either through or on the boundaries of his land, his 
rights incidental to ownership are limited by corresponding rights 
of other riparian owners. They include the righf; to use and consume 
the water for domestic purposes and for his cattle, \ nd, further, to use 
a reasonable amount for the irrigation of, or mr manufacturing 
purposes on, his land, provided that he returns the water so used 
substantially undiminished in volume and unaltered in character ( h ) ; 
but he may not use such water for the purjjosos of supplying persons 
outside his land (c). He may, however, acquire by purchase or 
otherwise the rights of other owners, and so become entitled to 
divert the whole or part of the water in a stream for the purpose 
of a general water supply (d). 


Sect. 1. 

Intro- 

inotory. 


(a) Ohasemore v. Eiohards (1859), 7 H. L. Cas. 349 ; English v. Mslro^ 
volitan Water Board, [1907] 1 K. B. 588 ; and see titles Easements and 
riioFiTS 1 Prendre, Vol. XL, p. 310; Waters and Watercourses, 
p. 358, post, 

(b) McOartnoy v. Londonderry and Lough Swilly Bailway, [1904] A. C. 
101, per Lord Macnaoutbn, at pp. 306, 307 ; see titles Easements and 
Profits A Prendre, Vol. XL, pp. 311 et seq ; Mines, Minerals, and 
Quarries, Vol. "XX., pp. 688 et seq. ; Waters and Watsrooubses, 
pp. 424 et sag., jMf. 

( 0 ) Swindon Waterworks Co, V. WiUs and Berks Oanal Navigation Oo. 
(1876), L. E. 7 H. L. 697 ; Oieeti v, Daviee, [1874] W. N. 175 (where a 
local authority was riparian owner). 

(d) As to purchase of water rights, see p. 255, post Where water rights 
are purchas^ or granted by deed, tl|e nature of such rights are to he 
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Sbot. 1. 465. In many places water for general consumption is supplied 

Intro- by individuals and companies without any special statutory powers, 
dnctory. and their rights and liabilities are governed by the general law (e). 
Supply for Under public general statutes local authorities have important 

general duties imposed upon them in regard to water supply, and have 

consumption. powers of supplying water (/) ; parish councils also have 

certain restricted powers (( 7 ), while limited owners are empowered 
for the purpose of supplying water (h) to charge their lands. In a 
large number of cases, however, the water su})ply of a district is 
carried on by companies under powers contained in local Acts or 
Provisional 6 rd 6 *.rs, or by local authorities whose general powers 
^ have been supplemented by sucli Acts or Orders (i). 

^466. Landownors having limited interests in their land may 
construct waterworks of a permanent character for the supply of 
water, either to persons re.siding on their land or engaged in labour 
thereon, or for th (3 more convenient and profitabhi use.r of their 
land, or for the supply of water to any local authority, water 
company, manufacturer or other person, or for any one or more 
of such purposes, and, subject to certain conditions, to charge their 
estates with the expenses thereof (/i:). Such landowners may not, 
however, injuriously affect any water rights of otlier persons 
without their consent (/), but in connexion with the worl;s may 
by agreement purchase any water right or easement wliich might 
otlierwise interfere W'ith or ])revent the construction of the works 
or with the supply of water (w). 

Sect. 2. — Ditties of Local Authorities. 

Stb-Sect. 1. — b) iknerat. 

Provision of 407. AVhere complaint is made to the Local Government I^ioard 
water supply, made default in providing its district 


Powers of 

limited 

owners. 


deteriiiiiied by the couRtruction of such deed, independently of aiiyriglits 
the parties would hav«, had as riparian owners or otherwise {WJiiiehead v, 
Prtrl*<r(1868), 2 H. & N. 870). 

(e) As to the liability of such persons in respect of breaking up the streets 
to lay pipes, see title Gas. Vol. XSf,. p. 307, and ilie cases there cited. 

(/) See the test, injra, pp. 254 et seq,^ 'post. By “local authority’* is 
meant a local authority as defined in the Public Healtli Act, 1875 (38 A; 39 
Viot. c. 55), as amended ; see title Public Health and Local Admixirtra 
TION, Vol. XXL, p. 372. The term includes the councils of county 
boroughs, of boroughs, and of urban and rural districts. 

( 0 ) See p. 200, post. 

(h) See the text, infra. 

(t) See p. 268, post 

(h) Idnuted Owners Reservoirs and Water Supply Further Facilities 
Act, 1877 (40 & 41 Viot. c. 31). As to the power of a landowner to 
contribute towards the expenses of a district council in supplying his land 
with wafer, see title Land Improvement, Vol. XVIII., p*p. 281, 282: 
see also p. 262, post; as to the powers of limited owners to execute* 
permanent improvements generally, see titles Land Improvement, 
vol. XyiTL, pp. 283, 284i Settlements, Vol. XXV., pp. 644, 645. 

(() Limited Owners Reservoirs and "Water Supply Further Facilities 
Aet, 1877 (40 & 41 Viet. 0 . 31), s. 9, 

(m) Ibid., 8 . 5 . 
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with a supply of water, in cases where danger arises to the health *• 

of the inhabitants from the insufficiency or unwholesomeiiess of Duties of 
the existing supply of water, and a proper supply can be got at a 
reasonable coital), the Board, if satisfied after due inquiry that Autnonties. 
the authority has been guilty of the alleged default, must make an 
order limiting a time for the performance by the authority of 
its duty in the matter of such complaint (o). If such duty is not 
performed by the time so limited, the order may be enforced by 
writ of mandamus, or the Local Government Board may appoint 
some person to perform such duty, and may from time to time 
change any person so appointed (p). A like complaint may be 
made by a parish council to the county council in respect of the 
water supply of the parish, and the county council, if satisfied aftoB» 
due inquiry that the district council has so failed, may resolwe 
that the duties and powers of the district council in respect of such 
water supply be transferred to the county council (g). 

468. In certain conditions it is tho duty of a local authority, Notice 
whether urban or rural, to give notice in writing to tho owner of requiring 
any house (r) within its district requiring him, within a time ^ 

therein specified, to obtain a proper water supply for such house, 
and to do all such works as may be necessary for that purpose (s). 


(n) Persons making the complaint are required by the Local Government 
Board to furnish evidence that a proper and sufficient supxdy can be 
obtained and at a reasonable cost. An objection to a notice requiring an 
owner to supply his house with water may amount to such a complaint ; 
see p. 252, post. 

( 0 ) Public Health Act, 1876 (38 & 39 Viet. c. 66), 8. 299 ; see title 
Public IIealiii and Local Administration^ Vol. XXIIL, pp. 377 
et scq. The courts cannot entertain any complaint under this provision 
(Pasmore v. Oswaldtwistle Urhm Council, [1898] j . C. 387) ; see title 
Sewers AND Drains, Vol. XXV., pp. 732, 736. For Jormof order limiting 
time for performance by a rural district council of the duty to provide 
a water supply, see Encvclopaedia of Forms and Precedents, Vol. XV., 
p. 183. " » 

(p) The order of the Local Government Board may confer upon the 
person appointed to perform the duty of the defaulting authority tho 
power of levying rates (Public Health Act, 1 876(38 & 39 Viet. c. 65), 8. 800) ; 
see title Public Health and Local Administration, Vol. XXllL, 
p. 378, note {h). 

iq) Local Government Act, 1894 (66 & 57 Viet. c. 73), 8. 16 (1); see 
title Local Government, Vol. XIX., p. 376. The county council may, 
instead of so resolving, make a like order to that mentioned in the Public 
Health Act, 1876 (38 & 39 Viet, c 56), s, 299 (see note (p). supra), 
and may appoint a person to perform the duty, and thereupon the Public 
Health Act, 1876 (38 & 39 Viet. o. 66), ss. 299—302, apply, with the 
substitution of the county coundJ for the Local Government Board 
(Local Government Act, 1894 (66 & 67 Viet. c. 73), 8. 16 (2) ); see title 
Local Government, Vol. XIX., p. 376. For form of resolution, see 
Kncyclopscdia of Forms and Precedents, Vol. XV., p. 181 ; for form of 
complaint by parish council, see ibid., p. 182. 

(r) For definition of "owner,** see title Public Health and Local 
Administration, Vol. XXIIl., p. 427, note (o). For form of notice, see 
Encyclopsedia of Forms and Precedents, Vol. XV., p. 166. 

is) Public Health Act, 1876 (38 &, 89 Viet. o. 66), s. 62, For form of 
such report, see Encyclopedia of Forms and Precedents, Vol. XV., p. 166. 
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SlOT. 2, 

DutieB of 
Local 

Aatborities. 


Non-com- 
pliance with 
notice. 


The conditions are that it must appear to the authority on the 
report of its surveyor that the house is without a proper supply 
of water, and that such a supj)ly of water can be furnished to the 
house at a cost for such supply (f) not exceeding eitfher the water 
rate authorised by any local Act in force within the district, or 
where there is no such Act in force, at a cost not exceeding 
2d, a week, or at such other cost as the Local Grovernment Board 
may on the application determine in all the circumstances of 
the case to be reasonable 00 . On such an application the Board 
may by order fix a general scale of charges for ^the whole or any 
part of the district of the local authority. The cost of the supply 
of water to any hou.se within the area specified in the order is 
deemed to be determined to be reasonable if it does not exceed 
the cost authorised by such general scale of charges (x). If the 
notice is unreasonable, as by reason of the expense of bringing the 
water being excessive, an appeal against the order of the local 
authority lies to the Local Government Board (a). 

469. If such notice to the owner is not complied with within 
the time specified in the notice, the local authority may, if it thinks 
fit, do such work and obtain such supply, and for that purpose 
may enter into any contract with any water company supplying 
water within the district (/;). Water rates may be made and levied 
on the premises by the authority or company which furnishes the 
supply, and may be recovered as if the owner or occupier of the 
premises had demanded a supply of water and was willing to pay 
water rates for the same (c) ; and such rates may be recovered whether 
the connexion between the mains and the house has been made or 
not (d). Any expenses incurred by the local authority in doing any 
such works may be recovered summarily (e), or may, by order 


Ab to (he nature of expenses under this provision, see title Local Govern- 
ment, Vol. XIX., pp. 281, 282, .136, 337. 

(0 The coat referred to evidently relates only to the supply, and is 
distinct from the expense of laying mains and making connexions in order 
to enable the house toihave a supply ; see, for example, Southend Water- 
works Oo. V, Howard (1884), 13 Q. B.D.215i and compare Public Health 
(Water) Act, 1878 (41 & 42 Viet. o. 25), s. 8. which provision seems to be 
applicable primarily to cases where the mains are within a reasonmblo 
distance of the house {West Lancashire Rural Council v. Ogilvy, [1899] 1 
Q. B. 377, per CilANNELL, J., at p. 381). 
iu) Puhiio Health Act, 1875 (38 & 30 Viet, c 55). g. 62. 

(x) Public Health (Water) Act, 1878 (41 & 42 Viet. c. 25). s. 8. 

(a) West Lanoaskire Rural Council v. Ogilvy, supra, per Lawrancb and 
CHiKNELL, JJ., at pp. 380, 381. where it was held that the limitations of 
the amount mentioned in the Public Health (Water) Act, 1878 (41 & 42 
Viet, 0 . 25), B. 3, do not apply to the Public Health Act, 1875 (38 & 39 
Viet. c. 55), s. 62, 

(fc) Public Health Act, J875 (38 & 39 Viet. c. 65), a. 62. 

(e) Ibid, As to the light of an owner to demand a water supply, see 
p. 260, post. 

(d) Southend Walertoorki Oo* v. Howard, supra* The authority is not 
bound to make the connexion as a condition precedent to the oompany 
recovering the rate {ibid., per Stephen, J., at p. 218). 

(s) As to such recovery, gee Pablic Health Act, 1875 (38 & 39 Viot. e. 56), 
B. 251 : title Pubuc Health and Local Adkxnistration, Vol. XXIIL, 
pp. 367. 368; as to summaiT procedure ffenerally. flee title Magistrates. 
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of the local authority, be declared to be pruTite improvement 
expenses (/). 

470. Local authorities may also require common lodging-houses 
to be supplied with water, if it can be obtained at a reasonable 
rate (g), 

471. City, borough, and urban district councils may bo 
empowered (/t) to make bye-laws with respect to keeping water- 
closets supplied with sufficient water for flushing, and it will bo the 
duty of such councils to enforce them. 

City, borough, and urban district councils must(i) cause fire- 
plugs and all necessary works, machinery, and assistance for 
securing an efficient supply of water in case of tire to be provided 
and maintained, and for this purpose they may enter into iftif 
agreement with any water company or person (/c). 

Sub-Sect. 2. — Special Duties oj Rural District Cimncils. 

472. Subject to certain provisions hereinafter mentioned, it 
is tlie duty (/) of every rural district council, in addition to the 


Vol. XIX., pp. 589 ft fteq. No preliminary roeolution by the authority us 
to the iieoesaitv of such works need apparently be proved; compare 
CahalUro v. hexcis (1874), 38 J. P. 614. 

(/) Public Health Act, 1875 (38 & 39 Viet. o. 55). s. 62. As to such 
expenses, sec ibid,, s. 213 ; titles Local Government, Vol ,XIX., 
p. 336; Public Health and Local Administration, Vol. XXIII 
pp. 381, 382, 384. 

(q) Common Lodging Houses Act, 1853 (16 & 17 Viot. c. 41); see 
also Public Health Acts Amendment Act. 1907 (7 Kdw. 7, c. 53), 
8. 74; title Public Health and Local Administration, Vol. XXIIL, 
pp. 511, 512. 

(A) City, borough and urban oounoDs obtain this power by adopting 
the Public Health Acts Amendment Act, 1890 ,53 & 54 Vict. o. 59), 
Part III., which, by ibid., s 23, amends and extcjids tlio Public Health 
Act, 1875 (38 & 39 Viot. c. 55), s. 157. and gives this power; see title 
Public Health and Local Administuatton, Voi. XX 1 11., pp. 416 et seq. 
Rural district councils may adopt the necessary part of the Public 
Health Acts Amendment Act, 1890 (53 & .54 Vict^o. 59), s. 23 ; see ibid,, 
83 . 3, 23 (3), 50; title Public Health and Local Administration, 
Vol. XXIIL, p. 363. 

[i) Public Health Act, 1875 (38 39 Vict. o. 55), s. 66; see Utlo 

Public Health and Local Administration, Vol. XXIIL, pp. 648, 
549. An almost identical provision is to be found in tli(» Towns Improve- 
ment Clauses Act, 1847 (10 A: 11 Vict. o. 34), s. 124, but only applies 
when incorporated in a local Act. 

(A;) Statutory undertakers must fix and maintain such pings, if requested 
by the councir(8ee pp. 304, 305, post) ; but they frequently fix such plugs 
without request. In the absence of such request or agreement, the pro- 
vision above cited does not make the urban diatriot council liable to pay for 
the maintenance [Qrand Junction Waterworks Co, v. Brentford Zoeal Board, 
[1894] 2 Q. B. 735, C. A.). The provision, however, imposes a statutory 
obligation on the council, which can be enforced by indictment or by 
information by the Attorney-General {ibid,,.psT Lindlet, L.J., at p. 738). 
As to fixing marks to indicate position of fire-plugs, and, generally, as 
to fire apmiances, see title Public Health and Local Administba- 
TioH, Yol. ^lir., pp. 648, 649. Rural districts probably have power to 
insert plugs or hyd&uts in their mains under the general powers given 
by the Puolio Health Act, 1875 (38 3s 39 Viot. c. 55), s. 51 ; see p. 254, post. 

(1) Public Health (Water) Act, 1878 (41 & 42 Viot. c. 25). s, 3. 
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SlCT. 2. 

Duties of 
Local 

Authorities. 


Procedure. 


general duties above mentioned (a), to see that every occupied 
dwelling-house within its district -has within a reasonable dis- 
tance an available supply of wholesome water sufficient for the 
consumption and use for domestic purposes of the ifcmates of the 
house (h). 

473. The provisions applicable to the enforcing of this duty 
are the following : Where it appears to a rural district council, 
on the report of its inspector of nuisances or medical officer of 
health (c), that any occupied dwelling-liouse within its district 
has not such a supply of water within a reasonable distance (d), and 
the council is of opinion that such supply can be obtained at a 
reasonable cost not exceeding a capital sum of £8 13 a‘. 4d., or at 
’sfTbh other cost, not (exceeding £18 (c), as the Local Government 
Board on the application of the local authority determines 
in all the circumstances of tho case to be reasonable (/), and 
that the expense of providing the supply ought to be paid by the 
owner or defrayed as private improvement expenses, certain pro- 
ceedings may be taken to effect this purpose (//). 


(a) Public Health (Water) Act, 1878 (41 & 42 Viet. c. 25), 83. 3 (proviso), 

13. This Act is construed as one with the Public Health Act, 1876 
(38& 39 Viet. c. 66) (Public Health (W^ator) Act, 1878 (41 & 42 Viet. c. 25), 
fl. 1). Us provisions do not repeal tho Public Uealth Act, 1875 (38 iS: 
39 Viet. c. 65), 8. 62, under which a rural authority may act {Colne Valley 
Water Co, v. Trehame (1884), 48 J. P. 279). If there jiro mains in the 
neighbourhood wdthin a reasonable distance of the house, the procedure 
shoifld apparently be under the Public Jicallh Act, 1875 (38 k, 39 Viet. 
0 . 65), s. ^2 {West Laneashire Rural Council 1 Q. B. 377). 

(b) Public Health (Water) Act, 1878 (41 & 42 Viet. c. 25), s. 3. An 
urban authority may bo invested with all or any of the powers and duties 
under this Act, and such investment may bo made either uncomiitionaliy 
or subject to any conditions to bo specified by the Local Government 
Board as to the time, portion of the district, or manner during, at, or in 
which the powers and duties are to be exercised {ibid., s. 11). For form 
of report by an inspector of nuisances and medical oflicer of health of a 
rural di.strict council that an occupied house witliin the district is without 
a sufficient wafer supply, see Encyclopaedia of Forms and Precedents, 
Vol. XV., p. 167. 

(o) As to these officials, see title Local Government, Vol. XIX., 
pp. 273, 276 et seq., 332, 333. 

(d) The Local Government Board has not fixed any distance as 
reasonable. The local authority in determining what is a reasonable 
distance must have regard to tho labour involved in carrying the water 
by hand, and tho possibility of impure w^ater being more easily obtained ; 
see Lundey, Public Health Acts. 8th ed., p. 702. 

(e) The words of the Public Health (Water) Act, 1878 (41 & 42 Viet. c. 
25). s. 3. are a capital sum the interest on which at the rate of five per 
centum per annum would amount to twopence per week, or at such other 
cost not exceeding a capital sum the interest on which at the rate of five 
per centum per annum would amount to threepence per week.” 

(/) The Local Government Board has stated that the specified limit of 
eost must be taken as referring to each individual house, and that when 
the cost of providing any house considered individually would exceed the 
limit, the council cannot require a supply to be obtained under the 
statutory provision, even if It anpears that the cost of supply for two or 
more houses would, if distributed over these bouses, be within the specified 
limit ,* see Lumley. Public Health Acts, 8th ed., p. 702. 

(y) Public HeJlh (Water) Act. 1878 (41 & 42 Viet. c. 26), s. 3; 
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474. These proceedings are as follows The council may serve 
on the owner of the house a notice (h) requiring him within a time Dutlesef 
specified in the notice, and not exceeding six months from the date 
of the service thereof, to provide such supply, and to do all such “thwttes. 
works as may be necessary for that purpose. If the notice is not Service cf 
complied with at the expiration of the time specified, the authority uotioea 
may serve a second notice on the owner informing him that if the 
requirements of the first notice are not complied with within one 
month from the date of the service of the second notice, the 
authority will itself provide such supply, and that the expense 
of providing the supply will in that case be payable by the owner 
or as a private improvement expense (i). The council, on cause 
being shown to its satisfaction why the requirements of such • 
notice served by them should not bo complied with, may withdriRv 
the notice or modify the requirements thereof {k). Tlio owner has a 
riglit to object to these requirements on certain specified grounds (/) 
by a ijjemorial stating his objections and addressed to the authority 
within twenty-one days after service on him of tlie second notice. 

In that case the council cannot proceed with the execution of tlie 
works winch it might otherwise execute until it has hoc.n authorised 
to execute the same, in certain cases by a court of Hiiiinuary jiiris- 
dictiou, and iu others by the Local Government Loardf/a). 

If at the ex|)iration of one month from the date of tlio service Effect of non- 
of the second notice its requirements are not complied with, compliance, 
the council may, subject to the provisions as to its withdraw- 
ing or modifying the requirements or to the owner objecting, 
itself provide the supply, and for that purpose may enter 
upon the premises and execute all sucli works as appear to 
it necessary for obtaining a supply of water for the house (n). 

Any expenses incurred by the council in providing Hucli supply and Ueooveryof 
doing such works may, when the supply has been provided, bo expensefl. 
recovered before a court of summary jurisdicl on from the owner 


(/t) Forma for these notices are contained in the rublic Iloallh (Water) 
Act, 1878 (41 & 42 Viet. c. 25). Schedule; these ^orms or forniH to the 
like en'oet, varied as circumstances may require, may be used and are 
deemed sutficient for all purposes (ihtd., Bk 12); see Encyclopaedia of 
Forms and Precedents. Vol. XV., pp. 168, 169. 

(i' Public Health (Water) Act, 1878 (41 & 42 Viet. e. 25), 8. 3. As to 
private improvement expenses, see titltji^ Local Uoveknment, Vol, XJX,, 
pp. 336.337 ; Public Health and Local Admin istication, Vol. XXIII., 
pp. 381, 382. 

{k) Public Health (Water) Act, 1878 (41 & 42 Viet. c. 25), a. 3. For 
form of notice withdrawing or modifying previous notice, see Encyolo- 
pJEdia of Forms and Precedents, Vol. XV., p. 170. 

(/) As to the grounds of objection, see p. 252, pout. 

(m) Public Health (Water) Act, 1878 (41 & 42 Viet. o. 26), 8 . 4 . For 
form of such memorial, see Encyclopsedia of Forma and Precedents, 
Vol. XV., p. 172. 

(n) Public Health (Water) Act, 1878 (41 & 42 Viot. c. 25), a. 3 (3). 
For the purposes of such entry the Public Health Act, 1876 (38 & 39 Viot. 
c. 65), 83 . 102, 103 (see title Nuisance, Vol. XXL, p. 572), apply, until the 
works are completed, in the same manner as if an order of a court of 
Bummary jurisdiction had been made for the abatement of a nuisance on 
the premises, and tfiat order had not been complied with (Public Health 
(Water) Act, 1878 (41 & 42 Viot. c 26), a. 3 (3)f. 
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of the house, or may, at the option of the eounoil, be declared private 
improvement expenses (a). 

Where the owners of two or more houses have failed to compljr with 
the requirements of the notices served on them, and the council has 
power as aforesaid to execute the works for each house, the council 
may, if it appears to it desirable, and no greater expense would be 
occasioned thereby, execute the works for the joint supply of water to 
those houses and apportion the expenses as it deems just (b). Notice 
of such apportionment must be given forthwith to each of such 
owners. If any owner objects to the apportionment as unjust, he 
may, within twenty-one days of service on him of notice thereof, 
apply to a justice, who may summon the council and the other 
owners to show cause before a court of summary jurisdiction why 
'the apportionment should not be varied, and the court may either 
dismiss the application or make such order varying the apportion- 
ment as it thinks reasonable (c). 

475. The grounds upon which an owner may object to the 
requirements of a notice as to providing a water supply to his 
house are : (1) that the supply is not required ; (2) that the time 
limited by the notice for providing the supply is insufficient; 
(3) that it is impracticable to provide the supply at a reasonable 
cost; (4) that the authority ought itself to provide a supply of 
water for the district or contributory place in which the house is 
situated, or to render the existing supply of water wholesome ; or 
(6) that the whole or part of the expense of providing the supply, 
or of rendering the existing supply wholesome, ought to be charged 
on the district or contributory place (rf). 

If the objections stated in the memorial do not include either 
the fourth or fifth of the above-mentioned grounds, the council 
may apply to a court of summary jurisdiction for an order 
authorising it to proceed with the works. The court must there- 
upon summon the owner, and, if satisfied on hearing the case 
that the objections are not well founded, must make an order 
authorising the council to proceed with the works in the event of 
their not being exectited by the owner within a time limited by the 
order (c). 

(a) Public Health (Water) Act, 1878 (41 & 42 Viet. o. 26), s. 3 (4). 

(b) Ibid., s. 3 (6). Por form of resolution of a rural district council 
apportioning expenses, see Enoyolopsedia of Forms and Precedents, 
Vol XV., p. 174. 

{€) Public Health (Water) Act, 1878 (41 & 42 Viet. o. 26), s. 6. An 
appeal lies from such an order to the next court of quarter sessions 
(Public Health Act, 1875 (38 &; 39 Viet. c. 56), s. 269); see titles Magis- 
TKATBS, Vol.XIX,. p. 642 ; Public Health and Local Administration, 
Vol. XXIIl., p. 369. For Iona of notice of apportionment, see Enoyolo- 
pcedia of Forms and Pieoedents, Vol. XV., p. 176. 

(tl) Public Health (Water) Act, 1878 (4 1 & 42 Viot. o. 25), s. 4. As to con- 
tributory places, see title li>CAL Government, Vol. XIX., pp, 335. 336 ; 
see also title Public Health and Local Administration, Vol. XXIII., 
p. 381, note(^. 

(«) Public He^th (Water) Aot, 1878 (41 6s 42 Viot. c. 25), 8. 4. An 
appw to quarter sessions ^ from the order of the court (Public Health 
Act, 1875 (38 & 39 Viot. c. 65)^8. 269); see title Public Health and 
Local Administration, Vd. XXIIL, p. 369. 
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If the objections are or include either or both of the fourth or 
fifth grounds, the council must forward a copy of the memorial to 
the Local Government Board, which may either cancel the require- 
ment or cohfirm the same by an order, with or without 
modifications (/). 

476 . It is also the duty of every rural district council from time 
to time to take such steps as may be necessary to ascertain the 
condition of the water supply within its district. The council 
may pay all reasonable costs and expenses incurred by it in 
so doing. The council, or any of its officers or any person 
authorised for that purpose by the council, having reasonable 
ground for believing that any occupied dwelling-house within the^ 
district is without a proper supply of wholesome water sufficiewt 
for the consumption and domestic use of the inmates of such 
house, must be admitted into the premisos for which such supply 
is required, or from which the water supply may be derived, for the 
purpose of ascertaining whether or not sucJi house has such a 
supply within a reasonable distance (g). 

477 . A rural district council has also a duty in respect of the 
water supply to dwelling-houses in its district erected after 
the 4th July, 1878 (/i), or which after that date are pulled down 
to or below the ground floor and rebuilt. The owner of such 
a house may not occupy it or permit it to be occupied, unless 
and until he has obtained from the council a certificate that 
there is provided, within a reasonable distance of the house, such 
an available supply of wholesome water as appears to such 
authority, on the report of its inspector of nuisances or of its 
medical officer of health, to be sufficient for the consumption and 
use for domestic purposes of the inmates of the house (i). If the 


if) Public Health (Water) Act, 1878 (41 & 42 Vi.jt. c. 26), 8. 4. Tf the 
Board confirms the requiremeut, it must issue an order authorising tlio 
council, subject to any modification the Bc»ar(l may proscribe, to execute 
the works in the event of such works not hoingexociif ed by the owner witj^tifi 
a time limited by the order. Such order may, if tho Boi^rd considt^ it 
equitable, apportion the expense of providing tho supply betwee^ the 
owner of the house and the council, or between the owner and any other 
peison or persons {ibid,). If the Board cancels the requirements uplon the 
grounds mentioned in the fourth objeetjon, the memorial is deemed to have 
been a complaint of default made to the Board under the Public Health 
Act, 1875 (38 & 39 Viet. c. 55), s. 299 (Public Health (Water) Act, 1878 
(41 &> 42 Viet. c. 26), s. 4) ; as to such a complaint, see pp. 246, 247, ante. 

(g) PubUc Health (Water) Act. 1878 (41 & 42 Viet. o. 26), B. 7. For the 
purpose of such admission, the Public Health Act, 1875(38&39 Viot.o. 66), 
Bs. 102, 103, which authorise the officer to enter only upon the order ol 
a justice (see title Nuisance, YoL XXL, p. 673), apply in the same manner 
as if such admission were necessary for the purpose of examining as to the 
existence of any nuisance on the premises, and the person so authorised 
were an officer of the council (Public Health (Water) Act, 1878 (41 & 42 
Viet. 0. 25), 8. 7). 

(h) The date of the passing of the Public Health (Water) Act, 1878 
(41 A 42 Viet. c. 46). 

(t) Ibid., B. 6« « Breach of this provision renders the owner liable 
on conviction by a court of summary jurisdiction to a penalty not 
exceeding £10 (ibid.). Permitting tenants to put their furniture into 
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council refuses to grunt such certificate, the owner may apply to 
a court of summary jurisdiction for an order authorising the 
occupation of the house notwithstanding the refusal of the 
certificate. The court must then summon the coun'cil, and if, on 
hearing the case, the court is of opinion that the certificate 
ought to have been granted, such order may be made (k). 

Sect. 8 . — Poivcrs of Local Authorities to Supply Water, 
Sub-Sect. 1. — In General, 

478 . Subject to certain restrictions which are intended to 
prevent undue competition with statutory undertakings (Z), any 
borough or urban district council may provide its district or any 
' puft thereof, and any rural authority may provide its district or 
any contri])utory place (w) therein, or any part of such contributory 
place, with a supply of water proper and sulficient for public and 
private purposes (w). For those purposes, or any of them, such 
councils have powers of constructing and maintaining (o) and of 
taking on lease or hiring waterworks (a), and in certain cases of pur- 
chasing waterworks {h), and the rights, powers, and privileges of 
water companies (c), and they may contract with any person for a 
supply of water (d). They have also powers to maintain or close 
public wells and pumps 

Two or more urban or rural districts or any of them may bo 
formed into a united district for the purpose of procuring a common 

the house, though they do not otherwise reside there, would apparently 
amount to a technical broach; see Downie v. Fr<i«er (1901), 3 P. (Ct. of 
Soss.) 1044. 

(k) Public Health (Water) Act, 1878 (41 & 42 Viet. c. 15), s. 6. An 
appeal lies from the order of the court to quarter sessions (Public Health 
Act, 1875 (38 &• 39 Viet. c. 66), s. 209) ; see title Public Health ano 
Local Admin istbatiox, V'ol. XXIII., p. 3G9. For form of certificate, see 
EncycIo]>aedia of Forms and Pn^cedents, Vol. XV., p. 170. 

(l) See p. 266, mst. 

(w) For the definition of a “contributory place,” see title Local 
GoVER^SiENT. Vol. XIX., pp. 335, 336. 

(w)-' Public Health Act, 1876 (38 & 39 Viet, o. 55), s. 61. 

'•^vi) Seep. 266, post. 

oro “Waterworks” are defined as including “streams, springs, wells, 
- IS, reservoirs, cisterns, tanks, aqueducts, cuts, sluices, mains, pipes, 
(a;ts, engines, and all machinery, lands, buildings, and things for 
(l))ing or used for supplying water, also the stock-in-trade of any 
apporompany ” (Public Health Act, 1876 (38 & 39 Viet. c. 56), s. 4). 
Vol. \ee p. 268, post. 

(eUs to the power of sale by a company, see Public Health Act, 1876 
app^9 Viet. c. 55), a. 63 ; and p. 258, post. 

(PatPublio Health Act, 1875 (38 & 39 Viot. c. 56), s. 61. Local 
TRA&ties can supply water to adjoining local authorities ; see p. 261, 
Vol. The Towns Improvement Clauses Act, 1847 (10 & 11 Viet. o. 34), 
pa»dS2, 123, contain provisions as to contracts by local authorities 
(water supply, but these only apply when incorporated in a local 
tii. As to Hie powers afld duties of local authorities in connexion with 
sMoring streets, see title Highways, Streets, and Bridges, Vol. 
PI I., p. 256. As to the notice to be given by a rural district council 
^ ^ ore entering into a contract for water supply, see Local Government 
mi. 1894 (66 & 57 Viot. c. 73), 0- 16 (3) ; title Local Goveakhsnt, Vol. 
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water supply. This may be done by the Local Government Board 
by a Provisional Order (/). Local authorities may also combine 
for the purpose of erecting and maintaining works for the benefit 
of their respective districts (/;). 

SuB'Sect. 2. — 0<)7isiruction and Acqniaition of ITor/i^a. 

479 . To provide its district or part thereof with a supply of 
water a local authority may construct and maintain waterworks, dig 
wells, and do any other necessary act8(/i). Before the authority 
can exercise these powers, it must possess or acquire land for the 
purpose, and in some cases it may be necessary, in addition, to 
acquire water rights (t). Land may be acquired by agreement (A:), 
or compulsorily by means of a provisional order granted 
the Local Government Board and confirmed by Parliament^. 
Water rights not incidental to such land may be acquired by 
agreement (m) ; but provisional orders authorising their com- 
pulsory purchase aro not issued by the Local Government Board (n), 
and the promotion of a Bill for a local Act is, therefore, necessary 
if powers of compulsory purchase are required (o). Nothing in the 
Public Health Act8(p) is to be construcnl as authorising a local 
authority to injuriously affect (<7") any reservoir, canal, river, or 

(/) Public Health Act, 1875 (38 &; 39 Viet. 0. 66), a. 279; see, generally, 
title Local Government, Vol. XfX., pp. 338, 339. Such boards aro 
BometimcR formed by flpocial Act ; see pp. 20H. 209, post, 
ig) Public Health Act, 1876 (38 & 39 Viet. 0. 66), s. 285; and see 
title Local Government, Vol. XIX., p, 291. 

{h) PubUc Health Act. 1875 (38 & 39 Viet. c. 55), s. 51. There ik 
a power to construct certain works in the Towns Improvement Clauses 
Act, 1847 (10 & 11 Viet, c. 34), a. 121, but this provision only applies 
where it is incorporated by a local Act. As to the liability of statutory 
undertakers for negligence in the couatruotion of their works, Be(^ titles 
Negligence, Vol. XXL, pp. 402, 464 etaeq, ; Tort, Vol. XXVlL,pp. 496, 
497. As to the liability of persons allowing wat or to escape, see titles 
Negligence, Vol. XXL, pp. 382, 401, 408 ; Nuisa> :e, Vol. XXI., pp. 628, 
629; Wateils and Water(M)URSE.s, pp. 453 et sea., post; p. 296, post, 

(4) As to the water rights incidonta! to land, see p. 245, ante ; title 
Waters and Watercourses, pp. 424 et eeq., post. 

(k) Public Health Act, 1875 (38 & 39 Viet. c. 6d), s. 176. 

(J) Ihid,, 8 . 176; see title COMPULSORY Purchase op Land and Com- 
pensation, Vol. VL, p, 8. As to the confirmation of provisional orders, 
see title Parliament, Vol. XXL, pp. 727 et seq. 

{m) A local aufhority is expressly empowered to buy up any water mill, 
dam, or weir which interferes with the supply of water to its district 
(Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 175) ; and, with the 
necessary consents, it may do acts injuriously affecting streams 
88 . 327, 332). As to rights of interference with the flow of water 
generally, see title Waters and Watercourses, pp 424 etseq,, poet As 
to acquiring land subject to a tenant’s right of water supply, see Key v. 
Neatk BurcU District Council (1906), 71 J. r. 57, C. A. 

(n) Such orders were at one time issued ; but the Board was advised by 
the law officers of the Crown that it was not authorised to do so, by 
reason of the Public Health Act, 1876 (38 & 39 Viet. c. 65), ss. 327, 332 
(Report of Select Committee of House of Commons on the Public Health 
Act (1876) Amendment Bill (1878), R. No. 134, p. xiv.). 

( 0 ) As to snoh Bills, see p. 269, poet. 

(p) As to these Acts, see title Pueuc Health and Local Adminis 
TRATIOK, Vol. xxm.^ p. 361, note {a). 

iq) As to the meaning of this expression generally, see title CoMPtrLSORT 
PUBCHABS OF LaND AND COMPENSATION, Yol. VL, pp. 6, 43 el $eq. The 
regulation of a stream, whereby a constant instead of an intermittent flow is 
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Sect. 8. stream, or the feeders thereof, or the supply, quality, or fall of water 
Powers of contained therein, in cases where any body of persons or person 
Local would, independently of such Acts, be entitled by law to preventer 
Authorities relieved against such injury, unless the local Authority first 
obtains the ednsent (r) in writing of such persons or person (e). 

480 . A local authority may not construct any waterworks (t) 
within the limits of supply (u) of any water company (a) empowered 
to supply water by Act of or order confirmed by Parliament, if and 
so long as any such company is able and willing to supply water 
proper and sufficient for the purposes for which it is required by 
the local authority (/>). This condition does not, however, prevent 
• j^^local authority constructing works to obtain water for its own 


Rights oC 
existing 
water com* 
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provided, ftl though no damage is caused, is injuriously affi*cting {Roberts 
V. Chvyrfai IHstrid (Council, [1899] 2 Ch, 608, C. A.); and so, probably, 
would be poUuliori by sewage, but that might, apart from the statutory 
provision, give a cause of action {Manchester, Sheffield and Lincolnshire 
nail. Co. v. Worksop Board of Eeallh (1857), 23 Beav. 198). As to inter- 
cepting percolating water, see Kibble v. Chinpmg Norton Urban District 
Council {1901), Times, 27th February; title Waters ano Watercourses, 
pp. 430, 431,po«t. The remedy for such interference is by an action for 
injunction and damages, and not for compensation ; see the last- mentioned 
oases ; Grand Junction Canal Co. v. Shugar (1871), 6 Ch. App. 483, better 
reported 24 L. T. 402 ; Jordeson v. Sutiov, Southcoates and Dnjpool Gas Co., 
fl899J 2 Ch. 217, C. A., per Vaughan Williams, L.J., at p. 251 ; and title 
0omput>sory Purchase op Land and Compensation, Vol. VI., pp. 43 
ft seq. As to interference with water, see, further, titles Commons and 
JliOHTS OF Common, Vol. IV., ]k 501 ; Easements and Profits A I^kendre, 
Vol, XL, pp. 310 €t seq.; Mines, Minerals, and Quarries, Vol. XX., 
pp. 588 ft seq. 

(r) As to whether there can be an implied consent, compare A.-G. v. 
lAkion Local Board of Health (1856), 2 Jur. (n. s.) 180 ; A.-O. v. Bradford 
Canal (Proprietors) (1866), L. R. 2 Eq. 71, per Wood, V.-C,, at p. 81. 

(») Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 332 ; see, further, title 
Public Health and Local Administration, Vol. XXII I., pp. 365, 366, 
notc(») ; compare Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 327(3), (4), 
in regard to injuriously aiTecting the navigation on any river, canal, dock, 
harbour, lock, reservoir or basin, in oases where persons are authorised by 
Act of Parliament to n&vigate or use the same, or to receive tolls or dues 
in respect thereof, and also in regard to interfering with any watercourse 
in Biioli manner as to injuriously affect the supply of water to any river, 
canal, dock, harbour, reservoir or basin, in cases where any snob person or 
body of persons would have been entitled by law, if the Act had not been 
passed, to prevent or be relieved against such interference, without the 
consent of such person or persons in writing ; see, further, title Public 
Hba^h and Local Administration, Vol. XXIIL, pp. 365 et seq. 

(t) Tor the definition of “ waterworks,” see p. 254, anU. As to works to 
supply sea water, see Shaw's Water Co. v. Greenock Magistrates etc. (1655), 
2 Macq. 161, H. L. 

(u) As to the limits of supply of a water company, see pp. 276, 277, 
post. 

(a) The expression ” water company ” is defined, as meaning, if not 
fneonsistent with the context, ” any person or body of persons corporate 
or onincorporate supplying or who may hereafter supply water for his or 
their own profit ” (Public Health Act, 1876 (38 de 39 Viet. c. 66), a. 4). 
A municipal corporation supplying water for its own profit would be 
such a company (irok>srh) 0 iiipton Corporation v. BUskm Commissioners, 
[1891] 1 Ch. 316, affirmed on another point, [1891] W. N. 66, C. A.), 

(b) Public Health Act, 1876 (88 & 39 Viot. c* 66), s. 52. As to the 
oeaser ol the powers of a company authorised by provisional order, see 
pp. 273, 274, post, and by speoial Act, p. 277, post. 
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U86(c), nor does it prevent the authority from enlarging and im« Biot.b. 

E roving works of a substantial nature already belonging to it(ri) ; Powers 

ut it does prpent the authority laying pipes for water supply in a of L^ll 
new area added to its district (e). Before commencing to construct Anthoitties 
waterworks within such limits, the local authority must give WTitten toSirM^ 
notice to every such company within whose limits of supply the 
authority is desirous of supplying water, stating the purposes for to 
which, and, so far as may be practicable, the extent to which water is be given, 
required by the authority. Any difference as to whether the water Settlement of 
which any such company is able and willing to lay on is proper diflcrenoeB. 
and sufficient for the purposes for which it is required (/'), or 
whether such purposes are reasonable, or as to the terms of supply 
if and so far as the charges of the company are not regulated * 
Parliament, must be settled by arbitration (^). 

481. A local authority may not, under its general powers (h\ Construction 
construct any reservoir, other than a service reservoir or tank of reseiroirs, 
which will bold not more than 100,000 gallons, except under certain 

(o) As, for instance, for their sewage disposal works [West Surrey Water 
Oo. V. Cherisey Union Guardians, [1804] 3 Oh. 513). The condition does 
not apparently apply to works for providing a pure supply of water to a 
public well, cistern or reservoir ; see pp. 264, 265, jmt. 

(d) Cleveland Water Co. v. Bedcar Local Board, [1895] 1 Ch. 168, 
approved in Huddersfield Corporation v. Bave.nstlmpe Urban Council^ 

[1897] 2 Ch. 121, C. A. 

(e) See Huddersfield Corporation v. Bavensthorpe Urban Council, supra, 
whore the order adding the area made no provision for water supply. 

As to such alterations of area, and as to whether such a provision could 
be made, see title Local Government, Yol. XIX., p. 377. As to a clause 
restricting the laying of mains as distinguislied from service pipes, see 
Whittington Gas Light and Coke Co., Lid. v. Chesterfield Gas and Water 
Board, [1914] 1 Ch. 270; affirmed, [1914] 2 Ch. 146, C. A. 

(jf) The company must have both the power to supply and the water 
(Bichmond Waterworks Co. and Southwark and VauxhcM Waterworks Co. v. 

Bichmond [Surrey] Vestry (1876), 3 Ch. D. 82). If company with the 
necessary powers is taking steps to supply the wate^ within a reasonable 
time, it appears to be ready and willing [Newhaven and Seaford Water 
Go. V. Newhaven District Local Board (1882), 72 L. T. Jo. 226; Bognor 
Water Co. v. Bognor Local Board ( 1894), 70 L. T. 4C^). In the case of new 
companies, or companies and corporations whose limits of supply are 
extended, a clause is commonly inserted removing the above conditioD, if 
after so many years from the passing of the special Act the company is 
not tumishing, or prepared on demand to furnish, a sufficient supply of 
water ; see Model Water Bill, 1913, clause 24. 

(g) Public Health Act 1875 (38 &; 39 Viet. c. 55), s. 52. The arbitration 
Is held in ihanner provided by that Act, as to which see title Public 
Health and Local Administration, Vol. XXIII., p. 367. As to the 
matters over which an arbitrator has jurisdiction, see Be Veadon Xo^ 

Board and Yeadon Waterworks Co. (1888), 59 L. T. 844, per Kat, J*, at 
p. 846, reversed upon a technical point (1889), 41 Ch. P. 52, C. A. For a 
form of notice by a local authority to a water company, see EncyclopOMlia 
of Forms and Precedents, Vol. XV., p. 148. 

(h) That is, the powers under the Public Health Acts (see p. 264, 
ante; title Public Health and Local Administration, Vol. XXIII., 
p. 361, note (a) ); but an author!^ may be empowered to do so by a 
local Act. For further provisions with respect to the security of reservoirs, 

»ee Waterworks CSauses Act, 1863 (26 & 27 Viet. o. 93), sa. 3 — 11 ; pp. 295 
^ seg., post. These f^rovisions apply to local authorities supplying water 
under the FubUo Heutii Aot^ 1875 (38 4c 39 Viot. p. 55), being incorporated 
therein by ibid., s. 57. 

W.— XXVIU. 
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S«JT, 8. conditions. The authority must, at least two months before 
Powers of commencing to construct such a reservoir, give notice of the intended 
Local TYork by advertisement in one or more of the local newspapers 
Authorities circulating within the district in which the reser^^oir to be 
WiSr (0* porson affected by the intended work and 

_ * objecting thereto may serve notice in writing of such objection on 
the local authority at any time within the said two months, and in 
such case the local authority must not commence the intended work 
without the sanction of the Local Government Board, gn^nted' with 
or without modification of the work after local inquiry, unless the 
objection is withdrawn. The Board may, on the application of the 
, local authority, api)oint an inri))octor to make the inquiry (k). 

lici^sinf^of 482. For the ])iirposo of supplying water to its district or part 
waterworks. |,Po]*ciof, a local autluiiity may take on lease or hire any water- 

works (/), and any water company may lease its waterworks to any 
local authority (m). 

Purchase of A local authority may also for the like purpose, witli the 

waterworks, gai^etion of the Local Govornrnent Board, purchase any waterworks 
or any water or right to take or convey water, either within or 
without its district, and any rights, powers, and privileges of any 
water company (I). The directors of any water company, in 
pursuanco of certain rosoluthons (//) passed for the purpose, may sell 
and transfer to any local authority, on sucdi terms as may be ngreed 
on hetwe^m the company and tlie local authority, all tlio rights, 
powers and privileges, and all or any of tlio waterworks, premises, 
and other propeidy of the comDan}^ but subject to all liabilities to 
which the same arc subject at the time of such purchase (o). 


(i) For form ul' adcr rUs‘‘in''ut. *)oc Eucveiou®dia of Forms and Pro- 
cod. riLM. Vol. XVm p. 149. 

{k) Public Health x\ct, 1875 (38 & 39 Viet. c. 55), s. 53. Tho inquiry 
is as lo tho proprit'ty of the iiitoiuJod work and into the objections 
thereto. The inspoctijr must report to tlie Board tliercon, aiitl on receiving 
siudi report the Board^ may make an order disallowing, or allowing with 
such inodificvatious, if any, as it deems necOvSHary, the intended work (ibid.). 
.Fora form of apj)lieation <o tho Local Gov(‘.rnmont Board for an inquiry as 
lo \h{) coustrucLion of a reservoir by a local authority, see Encyclops^ia 
of I'orras and Proce<ionts, Vol. XV., p. 161. 

(1) Pnblio Health .\ct, 1875 (38 & 39 Vi. t. e. 55), s. 51. For a form, of 
agrwiiicnt for sale of a water undertaking by a water company to a h)oal 
authority, soe KacyolopiX>dia of Forms and Precedcuts, Vol. XV., p. 213. 

(yij Public Health Act, 1875 (38 & 39 Yiot. c 65), s. 03. For the 
dofWtiopB of ** wa!ttorw6rks,** see note {a), p. 254, ante, and of “watet 
comjwuiy/* see noWMi-p. 266, ania. 

(if) in the case of 'a 'Oorapany registered under the Companies (Con- 
nolidatioh) Act, 1908’ (8 Edw. 7, c. 69) (see title Cohpaxies, Vol. V., 
pp. 33 ei seq.). the resolution must be a spedal resolution of the members 
passed io manner provided hf. that Act, and in the case of any o1;her 
^mpany (see ibid., pp.'^T^ ^ h ^ resolution passed by three-fourths 
in nuinbeJt and value of ^ the members preseati either personally or by 
proxy, at a meeting specially oonvened with notice of the business to be 
transacted (PubKo Health Aot, 1875 (38 ic 39 Viet, c* 65), s. 63). 

(o) 8. 63. DebenMe-holders of a company authorised by pro- 

visional order to carry on a vtater undertaking aiO not entitled to an order 
lor sate bf the Utidertaking fBIalwr v. HefiEe aM S«9d» Wtderworhs (Mn 
(1889), 41 Cb, D. 399 j soe Htlc Oompa^tibs, Vol* V., pp- 386, 738), 
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; Agireemenis for parcdiase sometimes requiN the ssnction pf Pfur^r 
ment bj local Act (p). The oompalsor; acquisition of water andST' 
takings by local authorities or joint boards at prices to be fixed by 
arbitration is frequently sanctioned by Parliament in local AotsXq). 

SuB-Siscr. 3 . — Laying of Water Maint and Pipet, 


9m. t. 



488 . Where a tocal authority supplies water within its dietriot 
it has the same powers, and is subject to the sathe restrictions, for 
carrying water mains within Or without the district as in the ^^tepiiwfos. 
case of sewers (r) ; and in regarcl to tiie support for such mains 
and other works for water supply the authority has the same rights 
and is subject to the same duties as in respect of sewers and^ 
works of sewerage (a). ^ * 

For the purpose of enabling a local authority to supply water Breakicg * 
it has the same powers as are usually conferred upon statutory 
undertakers with respect to the breaking up of streets ft)r the pur- 
pose of laying pipes (/;), in cases whore the local authority has not 
the control of tiie sireots (r), jiud with ros])ect to the comumuication 


(p) As to the corislnictioa of such an agreenieut, see Ward v. Tr^Wr- 
hampton Waterworks (h. (1871), L. K. 13 Eq. 243. 

{q) The practice of Parliament in regard to the ooinpulsory purchase of 
water undertakings is similar to that in regard to gas undertamgs ; see Utle 
(Ias, Vol. XV., pp. 321, 322. When the water undertaking e:itond8 beyond 
the district of a local authority, a like clause is commonly inserted as in 
the corresponding case of a gas undertaking: see ibid» As to tlie basis of 
calculation of the price, see Stockton mid Middlesbrough Water Board \ 
Kirkleatham Local Board, 11893] A. C. 444, whore the special Act was 
not for the ])urchase of “ the undertaking,” but of the “ mains, pipes, 
and fittings ” ; the basis would ha.vc been different if the word “ under- 
lakiiig ” had been used. Sco, generally, the oases cited in title Gas, 
Vol. XV., p. 322, note {t ) ; Be London County Council a/nd London Street 
Tramways Co., [1894] 2 Q. B, 189, 199, 221, C. A., affirmed, [1894] A. C. 
489 ; Berth Oas Oo., Ltd. v, {City) Oorpora/tioh 11911] A. C. 600, P. C. 
As to purchase by a board, see, for example. Metropolis Water Act, 1902 
(2 Edw. 7, c. 41) ; and pp. 330 et seq., post. 

(r) Public Health Act, 1876 (38 & 39 Viet. o. 66), s. 54. As to these 
powers, see iftwl., ss. 16, 32—34; title Sewbu.s ajijd Drains, Vol. XXV., 
pp. 731 ei seq. For form of surveyor’s report to local aullu)rity as to 
necessity for carrying a main through privalo lands, see Encyclopoedia of 
Forms and Precedents, Vol, XV., p. 152. As to works outside the district, 
EO^Jonesy. Conway and Colwyn Bay Water Supphf Board, [1893] 2 Ch, 603, 
C. A. These powers enable the local authonty to lay mrnns in streets 
dedicated to the public, although such streets are iiol. lopairable by the 
inhabitants at large {11 ill v. Wallasey Local Board, [1804] 1 Ch. 133, 0. A. ; 
but compare Eedhill Gas Co* v. Beigate Bural Council^ 2 K, B. 

666; Posluiaster-Gefierai v. Uendon Urban Oouwcil, [19l4J I Jfc, B, ^4, 

< X A. ). For form of advertisement by a Ipcal authority pf,its intpntM^ .jo 
lay a main outside its district, see Encyclopaedia of Foiinfand rrtoed^tB, 
Vol. XV., p. 166. ’ , 

(a) Public Health Act, I875i (Support of Sowers), Amendment Act, 1883 
(46 & 47 Viet, c, 37), which i^pahes to aaiy works of water supply. See, 
generally, titles CoM3?pt80BT Puechass of Bano and CawnNSAXiON, 
Vol. VI., pp. 166, 156, 163 ; Snwime ANp Drains, Vol,XXV„pp. 7.48, 749. 

{b) These are contoined in th^ WE/lberworks Clat«»es Act, 1847^(10 Sn 11 
Viot. c. 17), 88. 28 -t 34, which arp incorporated in the Public Hfsalih Act, 
1876(38 & 39 Victop.'66), s. 67 4 aee pp, 291 et seoo, post. 

(«) Both urban and rural authoziriee have now iha general control of the 
•tueete; see title Hiohwat^, Streets, and BmpaES, Vol. XVI., p, 211; 

K 2 
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1 pipes to be laid by the undertakers (d) or by the inhabitants (e), pro- 
Powers of vided that the provisions as to communication pipes apply only 
Iiocal in districts or parts of districts where the local authority lays any 
Authorities pipes for the supply of the inhabitants (/). 
to Supply 

Water* Sub-Sect. 4.— o/ Water. 


Pure water to 
be supplied. 


Purposes for 
which water 
nay^be 
supplied. 


484 . A local authority constructing or purchasing any water- 
works must provide and keep therein a supply of pure and whole- 
some water (//) ; but this duty is performed if the water in the mains 
is pure and wholesome, even wthough it is of such a nature that 
it becomes contaminated in passing through the service pipes (h). 

Every owner or occupier of a dwelling-house within the area 
'of^upply, who has laid the necessary communication pipes and 
paid or tendered the water rate payable in respect thereof, is 
entitled to demand and receive from the undertakers a sufficient 
supply of water for his domestic purposes (i). A local authority 
may, if it thinks fit, supply water from its works to any public 
baths or washhouses, or for trading or manufacturing purposes, 
on such terms and conditions as may be agreed on between the 
local authority and the persons desirous of being so supplied (/j). 


and if this provision means the general control these powers are not now 
necessary; see Hill v. Wallasey Local Boards [1894] 1 (li. 133, C. A. ; but 
compare liedhill Qaa Co. v. Eeigate Rural Council, 1 1911] 2 K. B. 565. 

(d) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), ss. 44—47 ; in 
ibid., 8. 44, the words “ with the consent in writing of the owner or 
reputed owner of any such house, or of the agent of such owner ” are 
deemed omitted ; see p]). 307, 308, voat. For a form of demand of costs 
of communication pipes laid by a local authority, see Encyclopaedia of 
Forms and Precedents, Vol. XV., p. 169. 

(e) Waterworks Clauses Act, 1847 (10 & 11 Viot. c. 17), ss. 48 — 53 ; see 
p. 309, post. 

{f) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 57. Any dispute 
authorised or directed to be settled by an inspector or two justices must 
be settled by a court of summary jurisdiction {ibid.) ; see pp. 293, 304, post. 

(gj Public Health Act, 1875 (38 & 39 Viet. c. 66), s. 65. If the water is 
unwholesome, a complaint lies to the Local Government Board (ibid., 
B. 299), or by a parish< council to the county council (Local Government 
Act, 1894 (66 & 67 Viet. c. 73), s. 16) ; see pp. 246, 247, ante. The Water- 
works Clauses Act, 1847 (10 & 11 Viet. c. 17), ss. 61 — 67, dealing with the 
provisions for guarding against fouling the water of the undertakers, are 
incorporated in the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 57, 
for the purpose of enabling any local authority to supply water; as to 
these provisions, see pp. 297 et aeq,, post. 

{h) Mihea v. HudderafM Corporation (1886), 11 App- Cas. 611 (where 
the Water was soft and dissolved the lead in the service pipes). A person 
who suffers damage by reason of a breach of this duty would, apparently, 
be entitled to recover damages by action (ibid.); see pp. 299, 300, post 
(t) Waterworks Clauses Act, 1847 (10 & 11 Viot. c. 17), s. 63, incor- 
porated in the Fnblio Health Act, 1875 (38 k 39 Viot. c. 65), s. 67 ; see 
note (g), aupra. As to the meaning of ** domestic proses,” see p. 301, 
post. If premises are not rated, the occupier is entitled a supply on 
paying the value of the water supplied {Foa1maii»r’Qen&,al v. Nenagh 
uAan District Council, [1918] 1 1. K. 238). 

(b) Public Health Act, 1875 (38 k 39 Viot. o. 66), s. 66. A local authority 
may, if it thinks fit, oonslruot any works for the gratuitous supply of 
any public baths or washhouses established otherrae than for private 
profit or supported out of any poor or borough rates {ibid.). In respect 
of water supplied* for other than domestic purposes under agreement, the 
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486. Where a local authority lays any pipes for the supply of •• 
any of the inhabitants of its district^ the water may be constantly Powers of 
laid on at such pressure as will carry the same to tha top story of 
the highest dwelling-house within the district or part of the district 
supplied (i). 

486. Any local authority for the time being supplying water r**** 
within its own district may, with the sanction of the [jocal 
Government Board, supply water to the local authority of any guppiy out- 
adjoining district on such terms as may be agreed on between such aUe dfstriot. 
authorities (m). Such sanction may properly limit the supply to a 
specified part of the adjoining district («). In case of a dispute as 

to the terms on which the water is to be supplied, such terms may^ 
be settled by arbitration (o). 

Sub-Seot. 5. — Ej^penm of Water Saiply» 

487. The expenditure incurred by local authorities in providing Local 

a water supply is borne by the rates, or by borrowing in manner a«thoriti«i. 
provided in the Public Health Acts(;)) for expenditure incurred in 
the execution of those Acts (q). In rural districts the expenses of 
providing a supply of water to any contributory place (r) and main- 
taining any necessary works therefor, if and so far as they are 

local authority, in the absence of express stipulation, is not liable to any 
penalty or damages for not supplying such water, if the want of such 
supply is due to frost, unusual drought or otlicr unavoidable cause or 
accident (Waterworks Clauses Act, 1863 (26 & 27 Viet. c. 63), s. 13, iiicoi 
porated in the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 57; see 
p. 303, post), 

{1) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 56. The Waterworks 
Clauses Act, 1847 (10 & 11 Viet. o. 17), s. 35, requiring a constant supply 
(see p. 302, post), is nut incorporated in the Public Health Act, 1875 
(38 & 39 Viet. c. 55). 

(m) Public Health Act, 1875 (38 & 39 Viet. 65), s. 61. A local 
authority receiving a supply from another may, if <iie agreement permits, 
and the sanction of the Hoard is obtained, sell part of it to another adjoining 
authority {Halifax Oorporation v. Soothill Upper Local Board (1874), 31 
L. T. 6, C. A.). For a form of agrecraont by a Ivcal authority to supply 
water to an adjoining local authority, see Eucyclopsedia of Forms and 
Precedents, Vol. XV,, p. 199. 

(n) Soothill Urban Council v. Wakefield Rural Council, [1905] 2 Ch. 516, 

C. i. In the case of such a limited sanction the authority cannot supply 
to another part of the area without obtaining a fresh sanction from the 
Board. As to supply outside statutory limits, see pj). 277. 313, post, 

(o) Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 61. The arbitration 
is held in the manner provided in that Act {ihid , ; see title Public 
Health and Local Administration, Vol. XXI II., p. 367). In a oou- 
tract between an urban and rural district council as to such supply, it is 
not necessary to specify a pecuiuary penalty {Soothill Urban OowieU v, 

Wakefield Rural Council, supra)* 

ip) See title Public Health and Local Administbation, Vol. XXllL, 
p. 361, note (a). 

iq) See title Local Government, Vol. XIX., pp. 280 ei $eq*f 336. 

A rural district oonneU cannot, bowever, at the expense of the rates, 
promote a Bill to obtain a water supply {Cleverton v. St, Qermavn'i Union 
Woi Sanitary Authority (1886), 66 L. J. (Q. b.) 83) ; but such a Bill if 
passed would commonly contain a clause authorising such expenditure. 

(r) For the definition of “ contributory place,” see title Local GovxBN- 
HSNT, Vol. XIX., pp. 335, 336. 
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Bwjt. 8. tiot defrayed out of water rates or rents («), are deemed to be special 
Powers of expenses (f). If the supply is to part only of a contributory place, 
Looal such excess of expenditure is to be raised as special expenses on the 
Authorities whole contributory place (tt). ^ ^ 

tp Supply Limited owners may contribute to the expenses of a district 
council for the purpose of supplying water to any lands of such 
Limited Owner, and in certain cases charge the same on such lands (w). 
owDero. expenses of joint boards are defrayed out of a common 

Joint boards contributed by th^ c<anpo»ent districts or contributory plao^, 

in proportion to the rateable value of the property in each district 
or contributory place, to be determined according to the valuation 
list, or provision may be made in the order constituting the 
Deard (a). 


Sub-Sect. 6.— Rates and Rents. 

Power to 489. Where a local authority supplies water to any premises, it 
charge rate. niay(/^) charge in respect of such supply a water rate (c), to be 
assessed on the net annual value (d) of the premises ascertained in 
the manner prescribed with respect to general district rates ((*) ; 
in respect to the payment and recovery of such rates the authority 
has the powers given by the Waterworks Clauses Acts, 1847 (/) 
and 1803 (g). The authority may also enter into agreements for 
supplying w'ater on such terms as may bo agreed on between it and 
the persons receiving the supply, and has the same powers for 


(«) As to rates and rents, see the text, infra, 

(t) Public Health Act, 1876 (88 & 39 Viet. o. 65), s. 229. The expense 
of repainiig a public well falls under special expenses {Witney v. Wycombe 
Union Rural Sanitary Authority (1876), 40 J. P. 149), and also the expenses 
in connexion with the closing of weUs, pumps etc. ; see pp. 264 etseq., post. 
As to s|)ooial expenses, see title Local Government, Vol. XIX., p. 336. 
{u) Horn v. JSleaford Rural Council^ [1898] 2 Q. B. 368, 

{w) District Councils (Water Supply Facilities) Act, 1897 (60 & 61 Viet, 
e. 44); see p. 246, ante; title Land Improvement, Vol. XVni.,pp. 282, 
283 

(а) Public Health Act, 1876 (38 & 39 VicL c. 66), s. 283. Borrowing 
powers are usually conferred by the provisional order ; see pp. 264. 26.6, 
ante ; titles Local Uowernment, Vol. XIX., p. 339 ; Public Health 
AND Local Administration, Vol. XXIII., pp. 373, 386. 

(б) Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 56. 

(o) As to equality of rating throughout the district, compare 
Uforihampion Corporation v. RUmj fl 904] 1 K . B. 209, C. A. As to whether 
inch rates may be based on a calculation to repay capital expenditure, 
compare Horn v. Sleaford Rural Council, 8 U 2 )fa ; B orces/ar Oorporaitan v. 
Drowich Assessment Commiiiee (1876), 2 Ex. D. 49, C. A. 

(df The full net annual value is taken to be the rent at which the 
property might reasonably be expected to let from year to year, free from 
all usUal tiBnant^i rates and taxe^ and tithe commutation rentcharge, 
if any, and deducting therefrom the probable average annual cost of the 
repairs, insurance and other expenses, if any, necessary to maintain the 
same in a state to oomihatifd rent (Fubno ^Health Act. 1876 (36 dc 39 
Viet. c. 66), 8. 4) 5 see, genq^ally, title Kates and Eating, Vol, XXIV., 
pp. I etseq. ‘ * 

(e) As to genei'Sl district rates, see title Rates ANt) Rating, Vol. XXIV., 
pp. as, 83. 

^ (jf^ 10 & 11 Viot. c. 17fM; 69—74^ incorporated in the Public Health 
Act, 1675 (38 & 39 Viet. o. 66); s, 67. 

{g) 26 & 27 Vict^e. 93, s. 21 » incorporated in the Public Health Act, 1875 
(38 dj 39 Viet. 0. 66), B. 67. 
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ra^overmg water rents or other payments aieeraing ander siidk bsot,* 
agreements as it has for redovering water rates {h). Vomit of 

490. Wb^re a rural district council has provided a standpip^ t ut hffgi t iei 
or standpipes for the supply of water to any portion of its district, tttWMy 
it may recover water rates or water rente from the owner oy HHir. 
occupier of every dwelling-house within 200 feet of any such stand- 

pipe, in the same manner in all respects as if the supply had been . 

given on the premises. No such rate or rent can, however, be dietriou. 
recovered from the owner or oOcnpier of a ^dwelling-house whose 
inmates do not use the water from tt^e fitaridpipcs, if such dwelling- 
house has within a reasonable distance and from other sources a 
supply of wholesome water sufficient for the consumption and us^ 
of the inmates of the house (i). ^ 

491. Where a local authority supplies water in any urban district Duty to 
or in any contributory place (j), and an application is made to the charge, 
authority by any ten persons rated to the relief of the poor in such 
urban district, or by any five persons in such contributory place (ji*), 

to chai'ge water rates or water rents in respect of the water so 
supplied, the authority must exercise the powers above mentioned 
of charging water rates or rents in respect of all water supplied by 
it in such urban district or in such contributory place (/c). 

492. Local authorities may in their discretion grant and furnish Lodging- 
supplies of water for lodging-houses provided under the Housing housM. 
of the Working Classes Act, 1890 (Z), Part IIL, either with or 
without charge or on such other favourable terms as they think 

fit (m). 

493. A local authority may agree with any person to supply Supply by 
water by measure (w), and as to the payment to be made, in the form “casure. 
of rent or otherwise, for every meter provided by it. The authority 

must at all times at its own expense keep 1 11 meters and other 
instruments for measuring water let by it foi hire to any person 
in proper order for correctly registering the sup])ly of water, and 
— — ^ — — • 

(h) Public Health Act, 1876 (38 & 39 Yict. c. 56), s. 66. lu the Oxford 
or Cambridge district the local authority may supply water to any hall» 
college or premises of the University within such district, on such terms 
with respect to the mode of paying for such supply as may from time to 
time be agreed on between such University, or any ball or college thereof, 
and the local authority (ihid.^ s. 67). As to the formalities required; i& 
agreements with local authorities generally, see title Local Government, 

Vol. XIX., pp. 22det8eq. . ^ _ 

(i) Public Health (Water) Act, 1873 (41 4c 42 Viet, 84)> s# 
power may be extended to urban districts {ibid., s. 11). 

(j) As to contributory places, See ritle Local Government, Vol. XIX^ 

pp. 336, 336. ' . ^ 

(k) Public Health (Water) Act, 1878 (41 & 42 Viot. c. 26), a. 10. For 

a form of such application, see Enc^plopeedia of Forms and PxeoedentiL 
Vol XV., p. 164. As to exception in respect of certain baths and 
washhouses, see p. 260, aiUe. * * 

(2) 53 & 64 Vkt o« 70 ; as to such houses g^erally, see titlo Fublio 
Health and Local Administration, Vol. XXlIL, p. 640. 

(m) Housing of Ithe Working desses Act, 1890 (6^ & 64 Vlet< 70), s. 69. 

in) For a form of agreement, see Encyclopsedta of Forms and Precedents, 

Vqi-vXV.^ p, 187* ' > 
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in default of its so doing such person is not liable to pay rent for 
the same daring such time as the default continues. The local 
authority for these purposes is entitled to have access to and 
be at liberty at all reasonable times to remove, test, and replace any 
such meter or other instrument (o). The register of the meter or 
other instrument for measuring water is pnmd. facie evidence of the 
quantity of water consumed. A dispute between the authority and 
the consumer as to the quantity consumed is determined, on the 
application of either party, by a court of summary jurisdiction (p). 

Any person is liable to a penalty not exceeding iOs, who wilfully 
or by culpable negligence injures or suffers to be injured any meter 
or fittings belonging to a local authority, or who fraudulently alters 
ili^^index to any meter, or prevents any meter from duly registering 
the quantity of water supplied, or fraudulently abstracts or uses 
water of the local authority (q). 

494. The provisions commonly inserted in local water Acts with 
respect to the waste and niisiiso of water supplied by the undertakers 
are applicable also to local authorities supplying water (r). 

Sub-Sect. 7 . — Wclht etc. 

495. All public (usterns, pumps, wells, reservoirs (.<), conduits, 
aqueducts, and works used for the gratuitous supply of water to the 
inhabitants of the district of any local authority existing on the 
11th August, 1875 (f), became on that date vested in and under the 

(o) Public Health Act, 1875 (38 & 39 Viet. c. 55), 8. 58. Power to let 
meters for liire, and also other iustruments and apparatus, with a provi- 
ftion protecting them from dLsI.ioMs, is conferred oJi local authorities by the 
Waterworks (’iauses Act, 1883 (20 & 27 Viet. o. 93), s. 14. There is also a 
further pow er to inspect the same given by ibid.., s. 15. As to those pro- 
visions, seo pp. 317, 318, post. The whole of the Waterworks Clauses Act, 
1863 (20& 27 Viet. c. 1)3), is incorporated in the Public Health Act, 1875 
(38 iV. 39 Viet. c. 66), s. 57, for the purpose of enabling a local authority 
to supply water. 

ip) I'ublic Health Act, 1876 (38 & 39 Viet, c. 66), s. 69. The court may 
order the costs of the proceedings to be paid by either party, and its 
decision is final and binding (ibid.). 

iq) Ibid., s, 60, The existence of artificial means under the control of 
the consumer for causing any such alteration, prevention, obstruction or 
use is evidence that the consumer has fraudulently effected the same 
(ibid.). The authority may, in addition to the penalty, recover the 
amount of any damage sustained, and this and the right to recover a 
penalty are without prejudice to any other right or remedy of the local 
authority (iftwZ.). Such other right or remedy may exist under the 
agreement or under the incorporated provisions of the Waterworks 
Clauses Acts, 1847 (10 & 11 Viet. c. 17) and 1863 (26 5c 27 Viet, c, 93). 
Water supplied by measure may also be the subject of larceny (Ferens v. 
O^Brien (1883), 11 Q. B.D. 21); see title Criminal Law and Procedure, 
Vol. IX., p. 643. 

(r) These are the Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), 
SB. 54 — 60, and the Waterworks Clauses Act, 1863 (26 & 27 Viot. o. 93), 
ss. 16 — ^20, made applicafile by the Public Health Act, 1875(38 & 39 Viet, 
e. 55), B. 51 As to these provisions, see pp. 321 et nq,, post. For form of 
notice by a local authority to a person supplied with water to provide or 
repair a cistern, see Encyclppodia of Forms and Precedents, Vol. XV., 

p. 180. 

(ff) This may include a natural pond (LeadgaU Local Board v. Bland 
(1881), 45 J, P. 526). 

(t) The date of the passing of the Public Health Act, 1875 (38 & 39 Yict 
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control of such authority (u), whether the same were on privatS 
property or not (w). By reason of this vesting the local authorily 
IS entitled t4 bring an action in respect of interference with any of 
the same (x ) ; but such vesting does not enable the authority to grant 
a licence to persons to bottle and sell such water (a). The local 
authority may cause these wells and cisterns and works to be main- 
tained and plentifully supplied with pure and wholesome water, 
and may substitute, maintain, and plentifully supply with pure and 
wholesome water other such works equally convenient (6) ; the 
authority may also, subject to the provisions of the Public Health 
Act, 1875(c), construct any other such works for supplying water 
for the gratuitous use of any inliabitants who choose to carry the 
same away, not for sale, but for their own uae(ci). ^ 

496 . When any person represents (e) to a local authority that 
within its district the water in any well, tank, or cistern, public or 
private, or supplied from any public pump, and used or likely to be 
used by man for drinking or domestic purposes, or for manufacturing 
drinks for the use of man, is so polluted as to be injurious to health, 
the authority may apply to a court of summary jurisdiction (/) 
for an order to remedy the same. The court must thereupon 


c. 66). As to “existing” moaning existing at tlio date of the Aot coming 
into operation, compare Public Health Act. 1875 (58 59 V^ict. c. 65), 

e. 13 ; Oodiien v. Jlythe Burial Board, [19001 2 (5)i. 270, (k A. 

(a) Public Health Aot. 1876 (58 & 39 Viet. c. 55), s. 64. A similar 
provision is contained in the Towns Improvement Clauses Act, 1847 
(10 & 11 Viet. 0 . 34), 8. 121, but only applies when incorporated in a 
local Act. 

(wj) Holm firth Local Board v. Shore (1896), 69 J. P. 344, following 
Smith V. Archibald (1880), 5 App. Cas, 489. As to the right of the public 
to draw water and the acquisition of that right, see Smith v. Archibald, 
suprUf per Lord Blackburn, at pp. 511 — 513. A« to the powers of ])ariah 
oonncils in regard to public wells, see p. 268, post. 

(x) Eolmfirih Local Board v. Shore, supra. Act'ons for injunctions or 
damages in respect of the public access to such a well or cistern must, 
however, he brought in the name of the Attomey-Honeral (ibid.). As to 
whether the local authority can without the AHorney- General obtain a 
declaration of right, see ibid., per Wuiqht, J., at p. 345. As to joining 
the Attorney-General as a party to an action generally, see title 
Practice and Procedure, Vol. XXIII., pp. loO, 101. 

yO) Mostyn v. Atherton, [1899] 2 Oh. 360, per Byrne, J., at p, 368. 

(h) These powers appear to be independent of the restrictions as to com- 
peting with authorised statutory undertakers {Smith v. Archibald, supra, 
per I^rd Blackburn, at p, 616); as to such rcstrictious, see pp. 250, 
257, mtc. If a landowner properly draws away the water, the authority 
may not trespass in order to obtain a supply {Edwards v. JoUiffe, [1877] 
W. N. 120). As to the powers of local authorities when the water is 
polluted, see the text, irCfra ; as to thoir powers in respect of offensive 
ditches etc., see title PuBUO Health and Local Administration, 
Vol. XXIlL.pp. 611,612. 

(c) 38 39 Viet. c. 65. This refers to the provisions as to construction 

and restriction on supply ; see ibid,, sa. 51, 52 ; and pp. 255 et sea., ante. 

(d) Public Health Act, 1875 (38& 39 Yict. c. 65), s. 64. As to onarglng 
rents or rates in respect of standpipes, see pp. 2^0, 263, ante ; as to the 
right of persons to require rates or rents to be levied, see ibid. 

(a For a form of such representation, see Enoyclopsedia of Forms and 
Precedents, Vol. XV., p. 179. 

if) As to courts of summary jurisdiction, see title llAQiSTBAm, 
Yoi. XIX., pp. 689 et teq. 
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Sboi^s. Bumroon the owner or occupier of the premises to which the weU, 
Powers of tank, or cistern belongs, if it be private, a^d in the ea&e of a public 
ifocal well, tank, cistern, or pump, any person alleged in the application to 
AttthoritieB b^ interested in it (o). The court may, if it sees fit, cause the water 
t^upply pomplajned of to oe analysed at the cost of the local authority, 
and may either dismiss the application or make an order directing 
the well, tank, cistern, or pump to be permanently or temporarily 
closed, or the water to be used for certain purpos^ only, or such 
other order as appears to the court to be requisite to prevent 
injury to ihe health of paeons who may drink the water. If the 
person on whom such an order is made fails to comply therewith, 
/he court may, on the application of tlie local authority, authorise 
thfrauthority to do whatever may be necessary in the execution 
of the order, and any expenses incurred by the authority may be 
recovered from the person on whom the order is made (h). 


Sect. 4. — PiytverB of Parish Councils. 

utiiiBation of 497 . A parish council has power to utilise any well, spring, or 
welUetc. stream within its parish and to provide facilities for obtaining 
water therefrom, but so as not to inlerfere with the rights of any 
corporation or person (/). A parish council cannot, however, take 
proceedings in its own name to enforce a riglit of the inhabitants 
of the pai’ish to the use of such well or spring (/i), and a parish 
council is not authorised to acquire, otherwise than by agreement, 
any land for the purpose of any supply of water {1). The parish 
council may, however, complain in certain cases to the county 
council if the local authority makes default in regard to the water 
supply of the parish (w). 


Acquisition 
of mtoT 
supply for 
certain 
purposes. 


Sect. 5. — Powers and Duties of Metropolitan Local Authoiities. 

498 . The London County Council (a) and metropolitan borough 
councils (b) have power to purchase, or take on lease for such term 
as they think fit, the whole or any part of any streams or springs of 
water "or any rights tkerein which it appears to them necessary to 
acquire and use for the purpose of cleansing sewers and drains and 


(g) As to the weUs etc. vested in the local authoiity, geo pp. 264, 265, 
ante. The person interested may be the parish council, or the owner on 
whose land the well in question is situated. 

{h) Public Health Act, 1875 (38 & 39 Yict. c. 56), s. 70. These expenses 
are severable before a court of summary jurisdiction (ibid.). Any 
expehieil incurred by a foral district council, and not so recovered by it, 
ire special expenses 

(t) Local Government Act, 1694 (56 & 57 Viet. c. 73), s. 8 (1). This 
power dues not, however, derogate from the obligation of a district council 
with i^peet to a stpply of water s. 8 (3) h As to the powers of a 
.parish meeting, where there is no parish council, see title Local Govern- 
Vol XIX., pp. 2ft, 269. 

(.V)' ^toke Parish Council r. Price, [1809] 2 Ch, 277. 

8 Local Government Act, 1694 (56 & 57 Viet. e. 73), ss. 9, 15. 

^) See p. 247, emU. 

(a) As to the London Cofih^ Council, and the area of its jurisdictioD, 
'dee tltTe MetroH^LIS, Tol. XX., pp. 393 et era., 4l6 et 
^b^As to the mehropoUtan borough council^ see iMd.„pp. 402 ei $eg,, 
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the other purposes (<?) of the Metropolis Management Acts (d), br 
land which is deemed by them advisable to purchase or take on 
lease for thfi purpose of drawing or obtaining water from- springs, 
or by sinking wells, and for making and providing reservoirs, tanks, 
aqueducts, watercourses and other works, or for any other purpose 
connected with the works for obtaining such supply of water. They 
may not, however, use or permit to be used any such works for the 
purpose of carrying water by supply pipes info*atiy house or factory 
lor domestic, manufacturing, or cotonercial purposes (r). 

499. An occupied house in the Mfetropolis without a proper and 
sufficient supply of water is a nuisance liable to be dealt with 
summarily and, if a dwelling-house, is deemed unfit for Inmjful 
habitation (/). Notice in writing of the water being lawfully cut 
off from any inhabited dwelling-house for non-payment of water 
rate or other cause must be given to the sanitary authority of 
the district within twenty-four hours by the Metropolitan Water 
Board (fj). 


fbtMfiriiiid 

Sttttesof 
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iuSm 


InHiifSoient 
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500. Every sanitary authority (h) must make bye-laws for Byo-Uwi. 
securing the cleanliness and freedom from pollution of tanks, 
cisterns and other receptacles used for the storing of water used or 

likely to be used by man for drinking or domestic purposes, or for 
manufacturing di'ink for the use of man (i). 

501. All public cisterns, reservoirs, wells, fountains, pumps, VoRttogof 
and w^orks existing on the 1st January, 181)2 (fc), used for tho well# etc. 
gratuitous supply of water to the inhabitants of the district of any luthoriTv^ 
sanitary authority (1), and not vested in any person or authority 


(c) As, for example, watering streets; see Metropolis Management Act, 
1855 (18 & 19 Viet. c. 120), s. 116. 

(d) As to the Metropolis Management Acts, see title MExitoroLis, 
Vol. XX.. p. 462, note (i). 

(e) Metropolis Managi'ment Act, 1855 (18 & 19 v ict. o. 120) s. 150. As 
to water supply in the Metropolis generally, see pp. 3.l0 et aeg., post, 

(/) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 48. In 
the case of houscis let in tenements a separate supply must be provided 
on each story unless it can bo shown that such supply is not reasonably 
necessary (London County Council (Generaf Powers) Act, 1907 (7 Edw. 7, 
c. clxxv.), s. 74). The absence of certain water fittings from premises is 
such a nuisance (Public Health (Loudon) Act, 1891 (54 4c 65 Viet. 
0 . 76), B. 2 (1) (f) ) ; see title Nuisance, Vol. XXL, p. 639. 

(a) Public Health (London) Act, 1891 (64 k 55 Viet, o. 76), s. 49. 
Faffure to comply renders the Board liable to a j)cnalty not exceeding 
£10, and it is the duty of the sanitary authority to take proe<^0dings {ibid*). 
Cutting off temporanly for the purpose of stopping a 1^ is pmbabu^pot 
such a stoppage {Young v. 8ouifmf^>€md Vmxhall Water Co, (l$99][p# 

L. T. 144). As to cutting off geDjsrally, see pp. 318 eeg., 362, poet, 

{h) The sanitary au thorite , .London are primarily, in the City^ bm 
Common Council, and in JJie m<^opolitan boroughs, the borough wuneil ; 
see title Pubuo HEALtH AKh Local ADMiNismAxiOAf; Yoi, XXUL, 
pp, Z12 et eeq, 

(t) Public Health (London) Act, 1891 (54 k 56..yict. o. 76), S. 60; see 
title Metkopohs. VoLXX., p. 462. The expression ‘‘eistern^ ja^clpdes n 
water-butt (Publlo Health (London) Act, 1891 (64 k 55 Viet, c,: 76,s. 141|. 

(k) The date oLeoming into operation of the Public Health (London) 

M, 1691 (64 k 66 Viet. e. 76). 

(l) Ibid,, s. 61 (1) ; compare the similar provision in the. Public 
Health Aot, 1876 (38 k 39 Viet. e. 66), s. 64 ^ see pp. 264, 266» 
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Sbot.s. other than the sanitary anthority, were vested in and became 
Powers and under the control of the sanitary authority. The sanitary authority 
Duties of may maintain tliem and plentifully supply them with puipe and whole- 
ttetro- Home water, or may substitute, maintain, and plentifully supply with 

politan pur0 and wholesome water other such works equally convenient, 

maintain and supply with water as aforesaid other public 
Antnomies. reservoirs, wells, fountains, pumps, and other such works 

within their district (in). The sanitary authority (a) may provide 
and maintain public wells, pumps, and drinking fountains in such 
convenient and suitable situations as it deems proper (h). 

Sanitary authorities (a) in London have also the like powers as 
Regards tlie closing of polluted wells, tanks, cisterns, and public 
piw^ips as have local authorities outside London, and these powers 
* ( 3 xterjd also to such wells, tanks, cisterns or pumps as are likely to be 

so polluted as to be injurious or dangerous to health (c). 


Part II.- Grant of Special Statutory 
Powers. 

Sect. 1,—In General, 

UnderuVoM. 502. Companies and persons carrying on, or desirous of carry- 
ing on, a water undertaking usually tind it necessary to obtain 
powers from Parliament in ^addition to those which they possess 
under the general law (d). Subject to conditions. Parliament grants 
powers to break up streets, to acquire land and water rights com- 
pulsorily, to charge and recover rates and rents, to prevent waste 
and misuse of the water and to securo it from pollution (c). 
rarlininent also grants privilegevS protecting the undertakers from 
iindiio competition (/). These powws can be obtained by a local 

(m) Public Health (T.ondon) Act, 1891 (54 A 55 Viet. c. 76), s. 51 (1). 
{(i) As to tlio sanitary autliori tics, see note (ft), p. 267, ante. 

(b) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 61 (2). If 
any person wilfully damages any of the above-mentioned wells, pumps or 
fountains, or any part thereof, he is required to pay to the sanitary 
authority the expenses of repairing or reinstating such well, fountain, 
pump of part thereof, in addition to any punishment to which he is liable 
(ibid., s. 51 (3) ). As to penalties and recovery of such payment before 
a court of summary jurisdiction, see ibid., ss. 116, 117, 

(cf IM., B. 64, Which is almost identical with the Public Health Act, 
1875 (36 & 39 Viet. o. 56). s. 70; see p. 265, ante. The Public Health 
(London) Act, 1891 (54 Sc 65 Viot. c. 76), s. 54, provides that the 
court, before making any order, roust hear the owner or occupier of the 
premises to which the particular well etc. belongs, if it is private, and, 
if it is public, the person interested must be riven an opportunity of being 
hoard. This duty of the' court is probably implied in the Public Health 
Act, 1876 (38 & 39 Viot. o. 65), s, 70. 

(a) See p. 246, ante. As to the liability of undertakers, see titles 
Nbqwoence, Vol. XXL, pp. 402, 464 et eeq. ; Nuisance, Vol. XXL, 
pp. 517 et seg. ; Public Autoorities and Public Officers, Vol. XXIIL, 
pp. ,312. 313 ; Tort, Vol. XXVIL. pp. 496 et seq. ; pp. 295, 311, 312, poet 
(s) See, generally, pp. 278 ft sctj., po'^t. Protection of meters is also 
granted. 

(/) As regards competition of local authorities, see p. 256, ante . Parlia- 
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Act and certain of them by provisional order confirmed by 
Parliament (h). 

503. Lodil authorities requiring extension of their powers may 

also obtain them from Parliament. Provisional orders can be 
obtained for the compulsory acquisition of land (i) or for certain 
variations of local Acts (k ) ; but in order to acquire or interfere 
with water rights a local Act is necessary (i). A Bill for such an 
Act can be promoted by borough, urban district, and county councils 
at the expense of the rates, subject to the provisions of the Borough 
Funds Acts, 1872 and 1903 (w). A rural district authority cannot 
,pay out of the rates the expenses of promoting a Bill, even to acquire 
water^ rights (w). , 

504. Bills are frequently passed for constituting a water board 
for the areas of various local authorities, and for giving the board 
powers to acquire the waterworks of such authorities or of the com- 
panics supplying water within such area, and to construct other 
works, and generally to carry on the work of a water undertaking (o). 

505. Many of the Bills which come annually before Parliament 
are proniot<3d by existing companies or local authorities for the 
purpose of extending the powers contained in Acta previously passed 
at their instance ( p). The Local Government Board may also alter 
and amend local Acts relating to water supply by local authorities 
by means of provisional order (g). 

Sect. 2. — By Local Act 

506. Local Bills for making, maintaining, varying, extending, or 
enlarging any waterwork belong to the second class into which 


ment i)rotect8 statutory companies from unrea onable competition by 
other St ati I lory bodies, and gives them the right to be heard against a 
private Bill on the ground of competition (Standing Orders of the House 
of Commons (Private Business), 1U13, No. 12U). 

(a) See the text, infra. ^ 

(h) See pp. 271 ei wr/., post. 

(t) Public Health Act, 1876 (38 & 39 Viet c. 65), B. 176 ; see title 
Compulsory Purchase of Land and Compensation, Vol. VI., p, 8. 

(k) Public Health Act, 1876 (38 & 39 Viet c. 65), 8. 303. 

(Z) See p. 255, ante, 

(m) 35 & 36 Viet. c. 91 ; 3 £dw. 7, c. 14 ; see title Local Government, 
VoL XIX., pp. 380 ei eeq. 

(n) OUverton v. St, Oermam'e Union Rural Sanitary Authority (188^, 
56 L. J. (Q. B.) 83 ; see title Local Government, VoI. XIX., p. 3^, If 
Buch a Bill is promoted and paased, the inclusion of a clause sanotiotiiog 
the payment of finch expenses out of the rates is usually accepted by 
Parliament. 

(o) See Abertillery and District Water Board Act, 1910 (10 £dw. 7 & 
1 Geo. 6, c. exxv.) ; Metremolis Water Act, 1902 (2 Edw. 7, o. 41). As to 
the formation of such boards by provisional order of the Local Government 
Board, see pp* 254, 255, ante. 

(p) Such Bills seek power to extend the area of supply, to raise additional 
capital, to construct new works and acquire a further supply of water, 
and for various other matters. 

(g) PubUo Health Act, 1876 (36 & 89 Viot.e. 66), S. 808; see title 
Local Government, Vol. XIX., p. 384, 
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private Bills are divided in both Houses of Parliament for the 
purpose of the standing orders relative to private Bills (r). 

In addition to the standing orders generally applicj^ble to that 
class, various orders apply more particularly to waterworks («). 

d07. Befoire the application for a Bill to abstract water from any 
stream for the purpose of supplying any watei;work, notice must be 
given to certain owners, lessees and occupiers of mills and wprks wh6 
would be affected (f). 

Where under the powers of any Bill any water may be taken, 
collected or impounded fbr the purpose of a water supply, the 
promoters must, on or before the SOth November, deposit at the 
of the Local Oovorninent Board, and also at the oilice of 
the Clerk of the Parliaments (w), an ordnance map on the scale 
of six inches to tho mile, showing hy a distiiigui^hing mark the 
position of each reservoir, well, conduit, or other work proposed to 
bo authorised by the Bill ; where the proposed soui'ce of supply 
is a river, stream, or lake, an ordnance map on the scale of not 
less than one inch to the mile, showing by a clearly marked line 
the catchment area or gathering ground from which the waters are 
derived, must be deposited (i/?). 

A printed copy of every Bill relating to water must be deposited 
at the office of the Board of Trade on or before the 18th December 
in the case of Bills before the House of Commons, and the iJlst 
December in the case of Bills before tho House of Lords (.t). 


(r) Staiidin^j Orders of the House of Lords (Private Business), 1913, 
No. 1 ; Standing Orders of the House of Commons i Private Bu^iuesb), 
1913, No, 1 ; and see title Parliament, Vol. XXI., pp. 727, 728. 

(») As to tL(^ standing orders applicable to private Bills generally, see 
title Parliament, Vol, XXI., pj). 741 et seq. 

{t) Standing Orders of the House of Lords (Private Business), 1913, 
No. 14 ; Stanaing Orders of the House of Commons (Private Business), 
1913, No. 14 ; see title Parliament, Vol. XXL, p, 731. As to notices by 
advertisement of intention to divert water from an enlisting out, canal, 
reservoir, aqueduct, or navigation, see Standing Orders of the House of 
Lords (Private Business), 1913, No. 7 ; Standing Orders of tho House of 
Commons (Private Business), 1913. No, 7. 

(w) As to tho Clerk of the Parliaments, see title Parliament, Vol. XXI,, 
p. 630. 

(w) Standing Orders of ilm House of Lords (Private Business), 1913, 
No. 26c, Where under the powers of arty Bill it is proposed to supply 
with water any area not previously included within the promoters’ limits 
of the prooM^ts must similarly deposit an ordnance map on the 

scale in one to Vbe' bsiie showing respeotively the existing umits of 
sup^y mA the areit proposed to be aded thereto As to the 

deposit of plans and seotions, geneifailyi see title Pakuament, Vol. XXL, 

pp. 732, 733. 

(r) Standing Orders of the House of Lords (Ptivate Business), 1913, 
Nb. *13 ; Standing Ordersvof the House of CoinrhOhs (Private Business), 
1913, No. 33. li the Bill proposes to make, extend dr enlarge any dam, 
weir or obstruction to the passage of lish in any river or estuanr, or tho 
alMrtHietiou of water from any river, deposit tnost also be made at the 
offibe tif the Board of A^^attilre and Fisheries and at the office of any 
fishery board having jurisdiction over tho river Or estuary {ibid.). As 
to amended Bills, 4«ei) title "PitiiLlAMENTi Vol. XXL, p. V57, note(»)i 
as to tho depobit of bills genoraUyi Beo pp.^733, 734* * • i 
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The monicipal or other local authority of any town or district 
alleging in its petition that such town or district may be Byliqeal 
injuriously affected by the provisions of any Bill relating to the 
water supply or the raising of capital for such purpose («), 
or the council of any administrative county alleging in ito to BiU, 
petition that such administrative county or any part thereof may 
be injuriously affected by the provisions of any Bill relating to the 
water supply of any town or district, whether rituated within or 
without such county, is entitled to be heard against sueli Bill before 
a select committee (6). 

Any owner, lessee or occupier in Hke district of any conservancy 
or other authority charged with the control of river or other waters 
alleging in his petition against the Bill that under its provisioptf 
any water or water supply of which he may legally avail hiiffiolf 
will be diminished or injuriously affected may be admitted to be 
heard against the Bill or any part of it (c). 

In the case of every water Bill whereby it is proposed to impound Abstraction 
or abstract the whole or any part of tlie water of any river or stream, ^ 

the committee on the Bill must inquire into the expediency of ** 
making provision, so far as may be practicable, for giving a flow of 
water in compensation for the water so impounded or abstracted, 
and that the whole or a minimum amount of such compensation 
water be given in a continuous flow throughout the twenty- 
four hours of every day(d). 

608. In every Bill by which an existing water company fncreascof 

authorised to raise additional capital provision must be made fur capital, 
the offer of such capital by public auction or tender, at the tost 

price which can be obUinod, unless the committee on the Bill 
reports that such provision ought not to be required, with the 
reasons on which the opinion of the committee is founded (e). 

Sect. 3. — By Promional 'Order. 

609. Any company, companies, or person (/) may obtain a Purpossi 
provisional order under the Gas and Water •Works Facilities Act, p®' 

' ‘ " — . — ordorarail- 

(a) Standing Orders of the House of Commons (Privato Business), 

1913, No. 134 a. 

(b) Standing Orders of the House of Lords (Privato Business), 1913, 

No. 105i> ; Standing Orders of the House of Commons (Private Business), 

1913, No. 134C. 

(c) Standing Orders of the House ol Commons (Private Ifli^bdess), 1913, 

(d) Standing Orders ot the House of Lords (Privato Businesi), 191^,t|«0* 

110a; Standing Orders of the House of Commons (Pntoate Business^ 

1913, No. 185, which fuithet provides that the committee must report to 
the House of Commons aocoidin|^y; as to compensation water, see 
pp. 284, 285, po$U 

(e) Standing Orders ot the House of Commons (Private Business), 1913, 

No. 188. As to such capital, see p. 327, vosf ; as to the partionlar 
requirements as, to the promotioa of Bills by companies, see title 
Pakuambkt, Vw, pp. 738, 739. 

(/) This does hot include local authorities. In respect ot gas under- 
ta&mgs, they are expressly included by the Public Health Act, 1875 (38 & 39 
Viet. c. 65); §. 151 : see title Gas, Vol XV., p. 812. 
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1870 (g\ for all or any of the following purposes : — (1) to construct 
or to maintain and continue waterworks and works connected there- 
with, or to supply water in any district within which there is not 
an existing company, corporation, body of commissioners, or person 
empowered by Act of Parliament to construct such works and to 
supply water (fe); (2) to raise additional capital for any such 
purpose ; (8) to enable two or more companies or persons duly 
authorised to supply water in any district or in adjoining districts 
to enter into agreements jointly to furnish such supply or to 
amalgamate their undertakings; and (4) to authorise two or more 
companies supplying water in any district or in adjoining districts to 
supply water and to enter into agreements jointly to furnish such 
•fl|jj^)ply, and to amalgamate their undertakings (i). These purposes, 
or any one or more of them, are deemed to be included in the term 
“ water undertaking ” (j), and the term “undertakers” includes 
any such company, companies, or person (k), 

Buch provisional orders may be obtained for any district, exclusive 
of the Metropolis (Z), and any water company being empowered as 
aforesaid may apply for these facilities within their own districts 
respectively (i). 

610. The provisional order is made by the Board of Trade (m), 
after certain consents have been obtained (n), certain notices given, 
and certain documents deposited (o), and after hearing and considering 
objections, and, if necessary, holding an inquiry (p). 


ig) 33 & 34 Viet. c. 70, amended by the Gas and Water Works Facilities 
Act, 1670, Amendment Act, 1873 (36 & 37 Viet. c. 89). The area of the 
Metropolis as deOned by the Metropolis Management Act, 1856 (18 & 19 
Viet. c. 120) (see title Metropolis, Vol. XX., p. 393, note (/<) ), is expressly 
excluded ; see Gas and Water Works Faciliiics Act,- 1870 (33 & 34 Viot. 
c. 70), s. 16; Gas and Water W'orks Facilities Act, 1870. Amendment 
Act. 1873 (36 & 37 Viol. c. 89), s. 15. 

(h) If the existing company or local authority consents, the order may 
be made ; see, for example, Chelsham and Woldingham Water Order : 
Water Orders Confirmation Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. xciv.). 

(i) Gas and Water Works Facilities Act, 1870 (33 & 34 Viet, c, 70), s. 3. 

(/) Ihid, 

(k) Zbid., 8. 4. 

(2) Ibid., 86. 4, 16. 

(w) Ibid., 6. 7 ; or by any other Government department substituted by 
Order in Council (ibid., s. 14). The power to make a provisional order may 
be t^msferred to the council of a county or a county borough, or to suen 
counofis generally {Local Government Act, 1888 (61 & 62 Viet. c. 41), 
8. 10; Local Government (Transfer of Powers) Act, 1903 (3 Edw. 1, 
0 . 16) ); see title Local Govebnhent, Vol. XIX., p. 379. 

(n) Gas and Water Works Facilities Act, 1870 (33 & 34 Viet. c. 70), s. 4. 
The oonsentB are the same as in the case of an order for a gas undertaking 
by a company; see title Gas, Vol. XV., p. 313. 

(o) The noraoes are the'aame as in the case of an order for a gas under- 
taking by a company, with the substitution of “ water “ for gas (see title 
Gas, Yof. XV., pp. 313, 314), and with the following additions ; Where it 
is proposed to abstract water from any stream for any waterwork the 
undertakers must give notice in writing of their intention to make such 


‘ (p) For note (p) see p. 273, posi 
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511. The provisional order must not contain any provision for 
empowering the undertakers, or any other person, to acquire lands 
otherwise them by agreement, or to acquire any lands, even by 
agreement, except to an extent therein limited (q). Where the 
order authorises a water undertaking, the provisions of the Water- 
works Clauses Acts, 1847 (r) and 1863 («), must be incorporated 
therewith, save where they are expressly varied or excepted (<). 

The provisional order when made must be published (a), and it 
has no operation until confirmed by Parliament (h). 

512. The powers granted by the provisional order to the under- 
takers for executing works or otherwise in relation thereto cease 
in certain cases, except as to so much thereof as is completed, unless 
the time is prolonged by the special direction of the Board of Trader 
These cases are : (1) if the undertakers do not within three years from 
the date of the order, or within any shorter period prescribed therein, 
complete the works ; or (2) if within one year from the date of the 
order, or within such shorter time as is prescribed in the order, the 
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application to the owners or reputed owners, lessees or reputed lessees 
and occupiers of aU mills and mauul'actories or other works using the 
waters of such stream for a distance of twenty miles below the point at 
which such water is intended to be abstracted, such distance to bo measured 
along the course of such stream, unless such waters shall within a less 
distance than twenty miles fall into or unite with any navigable stream, 
and then only to the owners or reputed owners, lessees or reputed lessees 
and occupiers of such mills and manufactories as aforesaid which shall be 
situated between the point at which such water is proposed to be abstracted 
and the point at which such water shall fall into or unite with such navigable 
stream. Such notice must state the name, if any, by which the stream 
is known at the point at which such water is to be immediately abstracted, 
and also the parish in which such point is situated, and the time and place 
of deposit of the plans and sections required to be deposited (Gas and 
Water Works Facilities Act, 1870 (33 & 34 Viet. o. 70), s. 6 (2) ). A complete 
list of these mill-owners etc., and a certified copy v* the notice served on 
them, must be deposited at the Board of Trade on the 2Brd December 
(Board of Trade Rules, 1886, r. 11 (Stat. R.& 0. Rev., Vol. VI., Gas, p. 1) ). 
The plans and sections to be deposited on or before the 30th November with 
respect to waterworks are such plans and sections as would be required by 
the Standing Orders for the time being of either Hodse of Parliament if the 
promoters, instead of applying for a pro vision al order, were proceeding 
by private Bill (ibid., r. 9) ; see p, 270, ante; title Pauliament, Vol. XXI., 
pp. 732, 733. 

(p) Gas and Water Works Facilities Act, 1870 (33 & 34 Viet. c. 70), 
B. 0 ; Gas and Water Works Facilities Act, 1870, Amendment Act, 1873 
(36 & 37 Viet. 0 . 89), s. 13. As to the procedure geiieraJly, see title Gas, 
Vol. XV., p. 316; as to costs, see ibid., p. 316. 

(g) Gas and Water Works Facilities Act, 1870 (33 & 34 Viet, c, 70), s. 7. 
The Lands Clauses Acts (see title Ooufulsobt Puuchabx of Land and 
Compensation, Vol. VI., pp. 12 et $eq.) must be incorporated, with the 
exception of the provisions relating to compulsory purchase and entry 
upon land by the promoters (Gas and Water Works Facilities Act, 1870 
(33 & 34 Viet. c. 70), s. 10). 

(f) 10 & 11 Viet. c. 17 ; see pp. 274 et eeq., poet. 

(«) 26 & 27 Viot. c. 93. 

(i) Gas and Water Works Facilitiea Act, 1870 (33 & 34 Viot. c. 70), 
B. 10. (Causes varying the general Acts are rarely inserted except by 
agreement, and for the protection ol opponents to the order. 

(a) Ibid., 8. 8. 

ip) Ibid., 8. 9. As to publication and confirmation, see titles GaBs 
V ol. XV., p. 316; Pabuamxmt, VoL XXL, pp. 727 ei eeq . 
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sjwt, 8. works are not substantially commenced ; or (8) if the works are 
Br Pro- commenced, but, whilst the powers to carry them oa exist, are 

Idsional suspended without a reason suihcient in the opinion of the Board 

Order. of Trade to warrant such suspension (c). The Board of Trade may, 
by a furtW provisional order, from time to time revoke, amend, 
extend, or vary any such provisional order (d). 

Sect. 4. — Terms on which Powers Ormted. 

Sub-Sect. 1.— General. 

Statutory 513. The terms upon which Parliament usually grants powers 

prorisionii. construct and carry on water undertakings are contained in the 

Waterworks Glauses Acts, 18-47 {e) and 18158 (/). Since the date of 
Hffccse Acts a farther set of provisions, which are frequently inserted 
in special Acts relating to waterworks, have been formulated. These 
have not been consolidated by statute, but are for the most part to 
be found in the Model Bills and Clauses (g). 

Sub-Sect. 2. — The Watenom'h Clauses Ads, 

Waterworks 514. The Waterworks Clauses Act, 1847 (h), extends only to such 
Ckusca Act, ^terworks as may be autliorised by an Act of Parliament passed 
after the 28rd April, 1847 (i), which declares that the Act is incor- 
porated therewith. The Act authorising the construction of water- 
works and incorporating the Waterworks Clauses Act, 1847 {h\ is in 
that Act termed the special Act (/c). All the clauses, save so far as 


(o) Gas and Water Works Facilities Act, 1870 (33 & 34 Viot. c. 70), 
I. 11. A statement in writing by the Board of Trade to the eHect that 
such works have not been completed, or that the works have not been 
substantially commenced, or tnat they have been suspended without 
sufficient reason, is for the purposes of this provision conclusive evidence 
of such non-completion, non-oommencement or suspension (ibid,). The 
Board of Trade Buies, 1886, made pursuant to the Gas and Water Works 
Facilities Act, 1870, Amendment Act, 1873 (36 & 37 Viet. c. 89), contain 
directions for obtaining prolongation of the time for the commencement 
or completion of the work authorised. 

(d) Gas and Water Works Facilities Act, 1870, Amendment Act, 1873 
(36 & 37 Viot. c. 89), s. 13. The procedure as to application, making and 
confirmation is the same as for the original provisional order (ibtdj; see 
title Gas, Vol. XV., p. 317. 

(e) 10& 11 Viet. c. 17. 

if) 26 27 Viot. c. 93. If land is authorised to be acquired, the Lauds 

Clauses Acts (see title Compulsory Purchase of Land and Compensa- 


tion. Vol, VI., pp, 12 d seq.) are also incorporated. As to incorpora- 
tion provisional 0 |^d^, see note {q),p, 273. ante, and in the special Act, 
see (p), (q)^ For the principles of oonstmetion to be 

AppHe4 to private Acts relating to waterworks, see Bristol Guardians v. 
Bristol Waterworlcs O&.i [1914] A. C. 379. 

(tf ) These are published annually under the authority of the Chairman 
of Cemmitthes of the House ol Lords, and are add^ to or varied according 
to the praotioe of Parliament. They include a Bfod^ Water Bill suitable 
for a corporation and sundry other clauses appBo^le to water under- 
jU^gs. As to the provisions suitable to a company, see the Model Gas 

(h) 10 & 11 Viot, 0. 17. 

(i) The date of the passing of the Waterworks Causes Act, 1847 

(10 11 Viot. 0. 17). 

(k) Aid., a. 2.' Provision k^oommoniy^ made in the special Act 
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they are expressly varied or excepted by the special Act, apply to the ** 

undertaking thereby authorised, so far as the same are applicable TinttBeit 
thereto (Z). | 

The Act may be incorporated either as a whole or in part. For 
the purpose of incorporating part only, the Act has been divided 
into groups of clauses dealing with particular matters, each group 
having introductor;j^ heading^ (m). In order to incorporate part 

enabling persons interested and the public generally to have access 
thereto, and to make extracts or oopifir jthf^from. Copies to which 
the public has access must bo kept at the principal oiHce of business 
of the undertakers and in the office of the clerk of the peace or 
county Council of the county in which the undertaking is situated j 
(Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), ss. 00. 01). ThoeW 
j)roviaious are practically identical with those in the Gasworks (^Jlausea 
Act, 1847 (10 & 11 Viot. 0 . 16), a, 46); see title Gas, Vol. XV., 
p. 310. 

(Z) Watomorks Clauses Act, 1847 (10 &i 11 Viet. c. J7), s. 1. Thoso 
clauses, together with the clauses of every other Act which are ino(»r- 
porated therewith, form part of the special Act, and are construed thore- 
with as forming one Act (ihid.), fu cases to wliich these clauses are not 
directly applicable serious diffioultiea of construction may arise, as the Acts 
arc construed strictly as against the promoters ; see Metropolitan Water 
Board X, New Rvoer Water Co. (1004), 20 T. L. R. 087, H. L., per Lord 
MACNAGHTiijN, at pp. 689^ 690, and per Lord Ualsbuby, L.C., at p. 002, 

Undertaking ” as used in the Waterworks Clauses Act, 1847 (10& 11 
Viet. c. 17), means the waterworks and the works connected therewith 
by the special Act authorised to be constructed; “the undertakCM** 
means the persona by the special Act authorised to construct the water* 
works ; the lands and streams means the lands and streams pf 
water authorised by the special Act to be taken or used for the 
imrposes thereof {i&wZ., s. 2); the word “prescribed,” used in reference 
to any matter, is eonstrued to refer to such matter as the same 
is prescribed or provided for in the special Act, and the sentence in 
which such word occurs is construed as if, instead of the word “ pro- 
scribed,” the expression “prescribed for that purpose in the special 
Act ” had been used Uhid.). These definitions apply^ to the construction 
of the Waterworks Clauses Act, 1847 (10 & II Viot. o. 17), and must 
bo distinguished from those in ihid., s. 3, which apply to both that and the 
special Act ; see Metropolitan Water Board V. New Biver Water Co., 
per Lord Macnaghten, at p, 689. In the Waterworks Clauses Act, 1847 
(10 & 11 Viot. 0. 17), the special Act, and any Act incorporated therewith* 
certain words and expressions have meanings assigned to them, unless thei^ 

IS something in the subject or context repugnant to such construc- 
tion; “streams” includes springs, brooks, rivers and other running 
waters; “the waterworks” means the waterworks and the works con- 
nected therewith by the special Act authorised to be constructed; 

“water rate” includes any rent, reward or payment to 
undertakers for a supply of water ; the word “justice ” mem j^tieb of 
the peace acting for the place where the matter requiring the oognlisaudeVI 
any such justice arises, and, if such matter arises in respect of landi'eap 
streams situated not wholly in one jurisdiction, means a justice acting for 
the county or place where Any part of such lands or , streams is situated 
{ibid., B. 3). Other words and expresRions are also dedned,^ Such as 
“ lands,” which includes messuages, lands, tenements and hereditaments, 
and heritages of any tenure ; “ street ” includes any square, court, alley, 
highway, lane, road, thoroughfare, or public passage within the limits of 
the special Act ; as to such limits, see pp. 270, 277, poet. As to^whether 
dock quays are “ Stefeets,” see Bristol Waterworks Co. v. Bristol Oorpora^ 
tion (1889), 6 T, L. K. 203, 6ol, C. A. 

(w) These groups of clauses are headed with reeucct to ; — (11 the con- 
slruction of tMs Act and any Act incorporated therewith (Waterworks 
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only, it is enough to describe the clauses with respect to any matter 
in the words introductory to the enactment with resiiect to such 
matter, and to enact that the clauses so described, or that the Act 
with the exception of the clauses so described, shall be incorporated 
in the special Act. All the clauses of this Act so incorporated, save 
so far as they are expressly varied or excepted by the special Act, 
therciupon form part of such Act, and such Act is construed as if 
such clauses were set forth therein with reference to the matter to 
which such Act relates (w). 

615. The Waterworks Clauses Act, 1868 (o), applies to any 
waterworks to which any special Act, passed after the 28th July, 
]BC8(^;), and incorporating this Act, relates (g). Terms used in 
tiws Act have the same meanings as the same terms (r) have when 
used in the Waterworks Clauses Act, 1847 («). The Act consists of 
four groups of clauses relating, respectively, to security of reser- 
voirs (/), supply of water («), protection of water (a), and recovery 
of rates (h). The provisions respecting the recovery of penalties 
contained in the Waterworks Clauses Act, 1847 (c), are incorporated 
in this Act(^f), 

Sub-Sect. S.—The Limits of Svpply, 

516. In granting powers for water undertakings Parliament 
defines the area within which the supply may be given, and within 


OiausoB Act, 1847 (10 ds 11 Viet. o. 17), ss. 2, 3) ; (2) citing this Act or any 
part tlioreof {ibid., ss. 4, 6) ; (3) the construction of waterworks {ibid., 
HS. 6 — 16) ; (4) the construction of works for the accommodation of lands 
adjoining the waterworks {ibid., ss. 16, 17) ; (6) mines {ibid., ss. 18 — 27); 
(6) the breaking up of streets for the purpose of laying pipes (ibid.,BB. 28 — 
34) ; (7) the supply of water to be furnished by the undertakers (ibid., 
Bs. 36^43) ; (8) the communication pi^es to be laid by the undertakers 
{ibkL, 88. 44 — 47) ; (9) the communication pipes to be laid by the inhabi- 
tants (//;<V1.,8S. 48—53) ; (10) waste or misuse of the water supplied by the 
undertakeivs {ibid., ss. 54 — 60) ; (11) the provision for guarding against foul- 
ing the water of the undertakers {ibid., ss. 61 — 67) ; (12) the payment and 
recovery of the water rates {ibid., ss. 68 — 74); (13) the amount of profit 
to bo received by the undertakers when the waterworks are carried on for 
their benefit {ibid., ss, ?6 — 82) ; (14) the yearly receipt and expenditure 
of the undertakers {ibid., s. 83); (16) the recovery of damages not specially 
provided for, and of penalties, and the determination of any other mattei 
referred to the justices or to the sheriff {ibid., ss. 85 — 89); (16) access 
to the special Act {ibid., ss. 90, 91). Ibid., ss. 92 and 93, relate to exemptions. 

(n) Jhid., 8 . 6 . The same method of incorporation is adopted in regard 
to the various Clauses Consolidation Acts passed in 1845 and 1847 ; see, 
for example, as to the Lands Clauses Acts, title Comfulsort Purchase 
OF Land and Comfbnsation, Vol. VL, p. 13. 

{o\ 26 & 27 Viet. 0. 98. 

ip) The date of the passing of the Waterworks Clauses Act, 1863 
(26 &; 27 Viet, o, 93). 

iq) Ibid,, B. 2. Every such special Act is referred to in that Act as 
** the special Act {ihia.). 

(r) Ibid. 

(s) 10 & 11 Viot. 0 . 17 ; see note (1), p. 275, ante. 

(<) Waterworks Clauses Act, 1863 (26 & 27 Viet. o. 93), ss. 3—11. 

(«) Ibid., 88. 12 — 16. 

(a) Ibid., SB, J 6— 20. 

(b) Ibid., B. 21. 

(e) 10 &. 11 Viet. o. 17, ss. 85, 87, 88 ; see pp. 324, 326, post, 

(d) Waterworks Clauses Act, 1863 (26 & 27 Viet. o. 93), s. 2, 
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the limits of supply bo defined occupiers of dwelling-houses are 
commonly entitled on certain conditions to receive on demand a 
supply of water for domestic purposes (e). Within these limits 
undertakers receive a certain amount of statutory protection from 
competition (/). — , 

Companies and corporations are authorised in some special Acts Sap^y 
to supply water in bulk beyond these limits for any purpose, under 
agreements with local authorities, companies, or persons 
Supply to persons outside the limits and in excess of these powers 
may be restrained at the instance of the Attorney-General (ft), or 
by persons or companies suffering special or particular injury (i). 

Sub-Sect, i.— Cesser of rowers. » 

517. Special Acts sometimes contain a provision limiting tffif Period within 
term within which the statutory powers for the constructions of the 
works may be exercised (. 7 ), or they may provide that if within a oxerclsod. 
certain time the undertakers are not furnishing or prepared to furnish 
on demand a sufficient supply of water, local authorities within the 
limits of supply may do so in accordance with the provisions of the 
Public Health Act, 1875 (ft), or any company, body, or person may 
apply for an Act of Parliament or provisional order for the purpose 
of Bupi)lying water in any part of the district not properly 
supplied ( 0 - 

{e) Seep. 300, ‘post lu some Bills the compulsory supply is oonfined to 
a certain part of the area within the limits of supply, ana outside water 
is supplied by agreement ; see Fitts v. Plymouth Corporaiiont [1912] 3 K. B. 

301. 

if) See p. 256, mte. 

Ig) Model Water Bill, 1913, clause 23. The clause also provides that 
such supply must not be given except with the consent of any company 
or person supplying water under parliamentary authority within the area 
to be supplied, and of the local authority of the di trict comprising that 
area, nor if and so long as such supply would interft jo with the supply of 
water for domestic purposes within the limits of the Act. As to local 
authorities obtaining or giving such supply, see also p. 261, ante. 

(h) A.-O. V. West Gloucestershire Water Co., [1909] 2 Ch. 338, C. A. 

(where it was also held that the fact that the junction of the pipes of the 
person supplied with the mains of the cohnpany is inside the limits 
is immaterial) ; Wakefield Union v. Motley Oorporation and Great 
Nof i,hem Bail. Co. (1894), Jowmal of Oas Lighting, 6th March ; compare 
the cases cited in title Gas, Vol. XV., p. 376, notes («). (u). Supply 
in bulk to a company within the area for purposes of distribution therein 
is not ydtra vires {Tioehursi and District Water and Oae Co* v. Ga$ 
and Waterworke Supply and Construction Co., Ltd. (1911^ W Sol. Jo. 

459). 

(t) Preston Corporation v. FuUwood Local Board (1886), 53 L. T. 718 1 
Cardiff Oorporation v. Cardiff Waterworks Go. (1859), 6 Jut. (n. a.) 968, 

An injunction is not grants at the instance of persons not having 
special interest {Liverpool Corporedion v. Ghorley Waterworks Co. (1852), 

2 De G. M. & G. 862, C. A. ; Stockport District Waterworks Co. v. Manchester 
Corporation (1862), 9 Jur. (N. s.) 266; see title Injunction, Vol. XVII., 

£ . 229 ; and compare Pudsey Coat Oas Co. v. Bradford Corporation (1873). 

. R. 16 Eq. 167). 

(j) As to cesser of powers in the case of provisional orders, seepp. 273, 

274 , ante. « 

(k) 38 & 39 Viet. 0 . 55. As to these, see p. 254, ante. 

(1) Model Water Bill, 1913, clause 24. The clause also provides that 
if sny difference arisea between the undertaken and any such local 
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Part III— Construction and Maintenance of 
Waterworks. 

Sect. 1. — Fowen Conferred. 

518. The special Act authorising a water underteking usually 
empowers the undertakers (m) to make and maintain the various 
works in the lines and situation and upon the lands delineated 
in the deposited plans and described in the deposited book of 
reference (n). These R])ecifled works are usually certain tanks, 
reservuii’H, wells, or pumping stations, and certain conduits or lines 
oT'pipcs; ill addition the undertakers are given power to make Mid 
maintain other \v;>rks necessary or subsidiary thereto, such as 
charujols, culverts, shafts, wells, filter beds, embaukuients, engines, 
machines, and appliances (o). There is usually a special provision 
that these powers do not exonerate the undertakers from any action, 
indictment, or other proceedings for nuisance in the event of any 
nuisance being caused or permitted by them (p). The under- 
takers are commonly emj)owered to enter upon, take, and use 
such of the lands described in the deposited plans and books of 
roforeiice as may bo required for these purposes (q), and further to 
collect, impound, take, use, divert, and appropriate certain definite 
streams and waters, and such other springs, streams, and waters as 
may be intercepted by the authorised works (r). In constructing 
the works the undertakers are allowed to deviate from the position 
shown in the plans, but only within clearly defined limits («). 

A time limit is usnixlly fixed within which the compulsory powers 

authority, company or person, as to the sufficieucy of the supply of water 
in any part of the district, such difference is to be settled by an arbitrator 
to be appointed on the application of either party by the Local C overnment 
Board if the undertakers are a local authority, and by the Board of Trade 
where they are a company ; compare Public Health Act, 1876 (38 & 39 
Viet. 0 . 55), 8. 52 ; see pp. 256, 257, ante, 

(m) For the meaning of “ undertakers,” see note (1), p. 276, ante, 

(n) As to the deposit of plans and books of reference, see p. 270, ante; 
title Parliament, Vol. XXL, pp. 732, 733; as to the correction of 
errors and omissions in plans, and deposit of plans as altered by Parliament 
or otherwise, see p. 283, post. 

(o) See the Model Water Bill, 1913, clause 2. 

(®) Jbid, ; compare Charing Cross. West End and City Electricity Supply 
Ootvi Lonim HydruuUc Power Co., [1913] 3 K. B. 446. As to the liabibty 
of undertakers m nnisanoe, see title Nuisance, Vol. XXL, pp. 616 
0 t 9 ^, ; compare note (d), p. 268# ante, 

(g) For these purpoies the Lands Clauses Acts (see title Compulsort 
PuROHASE OF Land and Compensation, Vol. VL, p, 12) are incorporated 
in the special Act,' and compliance with thrir provisions is necessary 
before entering upon any land. As to the power to take land generally, 
see pp. 1 et seq, ,* as to land required for the purposes of Ihe under- 
takitig, see ibtd., pp. 23 et seq, ; as to conditions as to entry, see 
pp. 97 d se(]. Power is also given to the undertakers to acquire additional 
land by agreement ; see p. .^0, post- 

(r) These may be described specifically in the Act or by reference to 

the deposited plans and books o£ reference; see The Model Water Bill» 
1913, <iause 4. * a ’ 

(s) AA to the limits of deriAttoUf see p« 284, pa$k 
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mu^t be exercised (0» and another limit within which the epeoified 
wmrks must be completed. 

619 . Furthfer powers of a general nature in regard to construc- 
tion and maintenance are conferred upon the undertakers by the 
incorporated provisions of the Waterworks Clauses Act, 1847(a). 
Subject to the provisions of that Act and the special Act, the under- 
takers may execute any of the following works for constructing 
the watetworks '(o);—ll3ey may enter upon any lands and other 
place's described in the said plans and books of reference {h\ 
take levels of the same, set out stijoh parts thereof as they 
think necessary (c), dig and break up the soil of such lands, and 
trench and sough the same, and remove or use all earth, stones, 
mines, minerals (d), trees, or other things dnj or gotten thereowiir 
They may from time to time (e) sink such wells or shafts, and make 
and maintain, alter or discontinue, such reservoirs, waterworks, 
cisterns, tanks, aqueducts, drains, sluices, pipes (/), culverts, 
engines, and other works, and erect such buildings upon the lauds 
and streams authorised to be taken by them, as tiujy think 
proper for supplying the inhabitants of the town or district within 
the proscribed limits with water. They may not, however, do these 
acts on lands which they are only authorised to use for a particular 
purpose (f/), and in erecting buildings they must conform to the 
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(t) See title Compulsory Purchase of Land and Compensation, 
Vol. VL, p. 63. 

(u) 10 & 11 Viet. 0 . 17, a. 12. This provision relates only to the ^oilio 
works on the sjjeciRc sites authorised by the special Act v. Bnmley 
and Fam^orough District Water Co., [1908] 1 Ch. 727, C. A., per Fletcher 
Moulton, L.J., at p. 739; A.-O. v. Barnet District Oas a/nd Water Co. 
(1910), 102 L. T. 546, H. L.). As to the application of this provision 
to works on additional lauds, see p. 290, vast. 

(a) For the definition of “ waterworks,^* see note (1), p. 276, ante. 

{b) As to such plans and books of reference, see p. 270, ante ; as to the 
taking of lands, see p. 281, post. 

(c) Any person who wilfully obstructs any person acting under the 
authority of the undertakers in setting out the line of the works, or pulls 
up or removes any poles or stakes driven into the^ound for the purpose 
of setting out the fine of such works, or defaces or destroys any works 
made for the same purpose, is liable to a penalty not exceeding £5 for each 
offence (Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 13). 

(d) As to mines and minerals, see pp. 286 ei seq., post. 

(a) As to the meaning of ** from time to time,^ ctiinpaxe Emsley v. 
Iforth Eastern Bail. Co., [1896] 1 Ch. 418, C. A. (decision on a oorre- 
spon^ng provision in the Railways Clauses Consolidatiq]^ Act, 1645 
(8 & 9 Viet. c. 20), 8. 16). 

(/) As to laying pipes generally, see pp, 290, 291, post 

{g) Thus, they may not sink wells and erect })emanent maohinei^ on 
land authorised to be used .only for a temporary purpose {Simpson >▼. 
South StafordeJiire WaUrwfifte Vo* (1865), 11 (n* 6,) 453), not oftii 

they execute different works from those specifically authorised ; a private 
individual whose interests are not injured is not, however, entitled to an 
injunction to restrain them, and proceedings should be taken in the name 
of the Attomey-Gpneral (Lwerpool Corporation v. Chorky Wateruorke Co, 
(1852), 2 De G. Mi & G. 852, C. A.). It is otherwise if private rights are 
injnx^ by unaqtherised acts of undertakers {Cardiff Oerporation v. 
Oalrdiff Wateruo^ Co, (1859)» 5 Jur. ( n . 8.) 953; MarrioU v. East 
UrinsSead Oas and Waiter Co., [1009] 1 Ch. 70 (both cases relating to 
wrongful laying o| p^)). 



m 


Water SxTPtt.y. 


Skjt. 1. provisions of the Public Health Acts (&) and to the bye-laws made 
Powers thereunder (i). They may also from time to time divert and 
Conferred, impound the water from the streams mentioned for that purpose in 
the special Act or the said plans or books of reference, and alter the 
course of any such streams not being navigable, and also take such 
waters as may be found in or under or on the lands to be taken for 
constructing the works (j). 

Conditions In the exercise of these general powers the undertakers must do 
of exercise, dajjQfige as can be (k), and in all cases, where it can be done, 

they must provide other watering places, drains, and channels 
for the use of adjoining lands, in place of those taken away or 
interrupted by them(Z), and they must make full compensation to 
,511 parties for all damage sustainod by them through the exercise of 
such powers (m). 


(7t) As to the Public Health Acts, see title Public Health and Local 
Administration, Vol. XXIII., p. 361, note (a). 

(i) Nothing in the Waterworks Clauses Act, 1847 (10 &; 11 Viet. 0 . 17), 
or the special Act exempts the undertakers from any Act for improving 
the sanita^ condition of towns and populous districts passed in the same 
session of Parliament in which the special Act is passed {ibid., s. 93), or in 
a subsequent session. Undertakers must therefore conform to the pro- 
visions of the Public Health (Buildings in Streets) Act, 1888 (61 & 62 Viet. 
0 . 02) (Grand Junction Waterworks Co, v. Hamvion Urban Council, [l-SOS] 
2 Ch. 331), and to the bye-laws under the Public Health Act, 1876 (38 & 
39 Viet. c. 65), 8. 167 (UckfieUi Rural Council v. Crowborough District 
Water Co., [1899] 2 Q. B. 664). 

(j) As to taking streams generally, see p. 281, post; as to sinking 
wolls and abstracting water from lands acquired for additional purposes, 
see p, 290, post. Persons who illegally divert the waters supplying streams 
which have been taken, or do any unlawful act diminishing the supply, 
and do not forthwith makegoodtheinjury when so required by the under- 
takers, are liable to forfeit to the undertakers a sum to be fixed by two 
jnsticoB,not exceeding £6 for any day during which the supply is interfered 
with, such sum to bo in addition to the sum they may be adjudged to 
pay for any damage sustained in consequence by the undertakers ; the 
sum so forfeited does not bar or affect the right of the undertakers to 
bring an action (Waterworks Clauses Act, 1847 (10 & 11 Viet, c, 17), s. 14). 
Owners and occupiers^of lands through or by which such streams flow 
are, however, entitled to use the water as they might have done before 
the passing of the special Act, unless they have received compensation 
(ibid., B. 16; see Bra^ord Corporation v. Pickles, [1895] A. C. 687; 
Brymbo Water Co, v. Lesters Lime Co. (1894), 8 R. 329). 

(k) Tlie undertakers in carrying out these works are entitled to do such 
things fis aio reasonably necessary, and they will not be restrained if in 
exeeutiug any work in a reasonable manner they cause a nuisance (Harrison 
V. S<mthwark and VauxhaU W ater Co., [1891] 2 Ch. 409 ; see title Nuisance, 
Voh XXL, p. 619). They must, however, in maintaining their works 
exercise their common law and statutory powers in a reasonable manner, 
BO as to prevent dami^ or nuisance (Oeddis v, Bann Reservoir (Proprietors) 
(1878), 3 App. Cas. 430; see title Neqliqsnce, Vol. XXL, pp. 464 
et «e^.). 

(l) to compensation water generally, see pp. 284, 285, post; as to 
accommodation works, see p. 289, post. As to the construction of a 
covenant to supply water to a farm part of which has been purchased for 
waterworks, see Uadham Hwral District CouncU v. Orolfan, [1914] 2 Ch. 138. 

(ffi) As to compensation for lands and streams takw or injuriously 
affected, see p. 281, post. If the undertakers wrongfully divert the water 
they are liable to be restrained by injunction (A.-G, of the Prince of 
Wdes V. Bristol Waterworks Co. (1866), 10 £xch. 884). 
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Sect. 2. — Lavdt and Stream. 

Sub-Sect. 1 . — AppHeation of Landt Clausa Acts. 

620. When* the undertakers are authorised by the special Act 
to take and use any lands or streams otherwise than with the con« 
sent of the owners and occupiers thereof, they are, in exercising 
these powers, made subject to the provisions and restrictions 
contained in the Waterworks Clauses Act, 1847 (n), and in the Lauds 
Clauses Acts (o), except in so far as these are expressly varied (p). 
They must make full compensation to the owners and occupiers of, 
and all other parties interested in, any lands or streams taken or 
used for the purposes of the special Act, or injuriously affected by 
the construction or maintenance of the works thereby authorised, 
or otherwise by the execution of the powers thereby conferred, for tl»f 
value of the lands and streams so taken or used, and for all damage 
sustained by such owners, occupiers, and other persons by reason 
of the exercise, as to such lands and streams, of the powers vested 
in the undertakers by the special Act and any Act incorporated 
therewith (qX The construction of accommodation works may also 
be required (r). 


(n) 10 & 11 Viet. c. 17 ; including those of the Waterworks Clauses 
Act, 1863 (26 & 27 Viet. c. 93), so far as applicable. As to incorporation 
of the Act^, see p. 274, ante. 

(o) As to the Lands Clauses Acts, see title Compulsokt Porohasb op 
Land and Compensation, Vol. VI., pp. 12 eteeq. 

(p) This is so jprovidedin the Waterworks Clauses Act, 1847 (10 & 11 Viot, 
0 . 17), 8. 6, which is invariably incorporated in Acts authorising water 
undertakings. The Lands Clauses Acts are also commonly incorporated 
in express terms, but in view of this provision and of the Lands Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 1, such express incorporation 
would appear not to be necessary. A variation sometimes maefe in the 
special Act enables the undertakers to sell superHuous land while retaining 
the water rights and other easements connected therewith, and also 
subject to reservations and conditions for the proioction of the water 
supply ; see Lisburn Urban District Council Act, 1909 (9 Edw. 7, o. Iviii,), 
B. 46. 

(q) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 6. The Acts 
incorporated with the spffcial Act include the Waterworks Clauses Act, 
1847 (10 & 11 Viet. c. 17), which contains (ibid., s. 12) express powers 
of executing works, and also provides that the undertakers must maae full 
compensation to aU parties interested for all damage sustained by them 
through the exercise of such powers; see p. 280, ante. A like provision 
in regard to laying pipes is contained in the Waterworks Clauses 
Act, 1847 (10 & 11 Viet. c. 17), s. 28 ; see p. 292, post. As to the remedy 
of a riparian proprietor being under the general law and not under the 
Waterworks Clauses Act, 1847(10 & 11 Viet. c. 17), see Olou>€$ v, Stafford- 
shire PoUeries Waterworks Co. (1872), 8 Oh. App. 125. The oompensstion 
payable is not limited to damage caused by construction of the works, 
but extends to oases where the damage arises from acts done for main- 
tenance of tke works or in order to obtain a supply of water, as 
where a house is damaged by pumping running silt {Fleteher v. Birkenhead 
Corporation, [1907] 1 K. B. 205, C. A., distinguishing Hammeremiih etc, 
Ba%t, Co. V. Brand (1869), L. B. 4 H. L. 171, on the ground of the different 
construction of the Waterworks Clauses Act, 1847 (10 & 11 Viot. o. 17), 
from that of the Bailways Clauses Consolidation Act, 1845 (8 dc 9 Viet, 
c. 20), 8. 16) ; compare Jordeson v. Sutton, Southeoates, and Drypool 
Qae Co., [1899] 2 Ch. 217, C. A. ; and see title Compulsobt Pubchasb Of 

(r) For note (r) see p. 282, poet. 
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Water Sopply, 


8w3t. 1 521. The compeneation provided in recent special Acts in respect 

Laiuls and of intercepted water very frequently takes the form of “ compensa- 
Stress, tion water ** («) ; but, unless otherwise provided in the special Act (f) 
Determina- -^cts incorporated therewith, the compensation al^ regards both 
tioT) of com- lands and streams is determined in the manner provided by the 
pensation. Lands Olauses Acts (n) for determining questions of compensation 
with regard to lands. All the provisions of these Actsjjfcte applicable 
to determine the amount of any such compensation, and to enforce 
payment or other satisfaction therefor (mj). It follows that where 
undertakers are authorised to take the whole of a stream, and not 
merely so much as they think expedient from time to time, 
they must give notice of their intention to take the whole and pay 
» componsaiion for the whole, and the proceedings to bo adopted are 
TTTosq provided for a purchase of land (a), but where they divert part 
ojily of a stream, the rights of riparian owners are merely injuriously 
aflbcfced, and the procedure in regard to compenRation corresponds 
with that in respect of lands injuriously affected (b). The principles 
of compensation generally applicable to lands taken or injuriously 
affected for statutory undertakings apply to lands and streams 
taken for waterworks (c). 

Land and OoMCENSATroN, Vol, VI., p. 48; Bolhes {Countess) v. Kirkcaldy 
[Vatcrworks Commissioners (1882), 7 App. Cas. G94, commentod on in Re 
IManchesier and Milford Rail, Co., [1807 1 J Cli. 276; as to damage tp 
mill-ownern, see Taiion v. Staffordshire Potteries Wateruwrks Co, (1879), 
44 J. P. 106. 

(r) See p. 280, 'post. 

(s) See pp. 2S4, 2S.7, jmt 

(/) For examples of such a provision in special Acts, Roe Rothes (Countess) 
v.Kiikmldif Waterworks Commissioners, supra; Evan-Tkomasv, Neath Cor- 
poration (1012), 76 J. P. 307. Provision has also been inserted in special 
Acts requiring the underUkors to piircliaso mills and other works on a 
stroiun, if it can bo shown that the business thereof cannot be satis- 
factorily carried on by reason of the powers contained in the Act; see 
Koehdalc rorporation Water Act. 1808 (61 A; 62 Viet. c. ccxxxvi.), 
B. 38 (2) (b). 

(tt) As to the Lands^ Clauses Acts, see title CoMPULSOiiY Pucciiase of 
Land and Compensation, Vol. VI., pp. 12 et scq. 

(w) Waterworks Olauses Act, 1847 (10 & 11 Viet. c. 17), 8. 6. 

(a) Ferrand v. Bradford Corporation (1856), 21 Reav. 412 ; Stone v. 
Jcovil Corporation (1S76), 2 0. P. D. 90, C, A. It is immaterial that the 
undertakers allow part of the stream to continue to flow (Stone v. Yeovil 
Corporaiion, supra). Streams once acq uired may be subsequently diverted 
without compensation (Girdwood v, Belfast Water Commissioners (1877), 

1 L, Jt. It. 28). ^ 

V. Waterworks Co, (1876), 10 Ch. App. 469. Such 

a cate laUs within the Waterworlw Clauses Act, 1847 (10 & 11 Viet. c. 17), 
11 . 12 (Biish V. Tiwbfidge Waterwotks Co,, supra, per James, L.J., at 
p. 462). If parted! the Water is returned after use, this must be taken into 
consideration in* aSB^sing the ooppensation (Pace v. Kettering Waterworl^ 
(1892). 8 T. L. R. 228)<. As to compensation for diversion of water, see 
LiUh V. Dublin anS Drogheda Rail Go, (1867), 7 I. C. L. B. 82 ; 
Moiiimn v. South TTolsif Rail. Co. (1859), 1 E. ^ E. 376; as to removal of 
a weir, see R, v. Nottinghatn Old Water Works Co, (183^), 6 Ad. & El. 355. 

{<;> See title Compuj.soet Purchase of Land Aih) Compensation, 
Vol, VI.. pp. 31 et seq. The adaptability of land for the purpose of water; 
works Is a matter to be considered in assessing the compensation (ibid.', 
p. 39). As to what shonld he taken into account in assessing the value 
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Sub-Sect. Z—Corredm and Di^it oj Plant. 

522 . If any omission, misstatement, or wrong description has 
been made of, any lands or streams, or of the owners, lessees, or 
occupiers of any lands nr streams described in the plans or booi;8 of 
reference deposited in compliance with the Standing Orders of either 
JloTj^se of Parliament (d), or in the schedule to the special Act, the 
imdertakers, after giving ten days* notice to the owners, lessees, and 
occupiers of the lands and streams affected by such proposed corroc> 
tion, may apply to two justices for the oorreoSon. If it appear to 
them that the omission, misstatement,, or wrong description arose 
from mistake, they must certify tSi Bathe accordingly. Such 
certificate, with the other documents to which it relates, must be 
deposited with the clerk to the county council of the several countiga 
in which the lands or streams affected thereby are situated, and 
thereupon such plan, book of reference, or schedule is deemed to be 
corrected according to the certificate, and the undertakers may 
malie the works in accordance therewith (e). 

623 . The undertakers must not begin to execute the waterworks 
unless they have previously deposited with the clerk of the county 
council of any county (/) in which the w^orks are situated a plan 
and section of all such alterations from the original plan and 
section, if any, as have been approved of by Parliament, and also 
w'ith the parish clerk, or in rural parishes with the clerk to the 
parish council when there is a council (</), of the several parishes in 
which such alterations have been authorised to be made, copies or 
extracts of or from such plans and sections as relate to such 
parishes respectively (fc). 

The clerks of the various authorities concerned must (i) receive 
tliese plans and sections of alterations and the copies and extracts 
thereof respectively, and keep the same as well as the original plans 
and sections, and allow all persons interested to hispect any of them 
und to make copies and extracts of or from them, in the like 


of a stream, see intone v. Yeovil Corporation 2 0. V. L). 09, C. A., 

per CocKBURN, at p. 108. As to laying pipes and acquiring ease- 
ments, see pp, 290, 291, pout 
(d) See p. 270, ante, 

(«) Waterrv’orks Clauses Act, ]847 (10 & 11 Vict.c. 17), s. 7. The certifi- 
cate and documents must bo kept by the clerk of the county council 
A similar provision exists as regards railways; see title Kail- 
WATS AND CANAT.S, Vol. XXIII., p. 649. 

(f) A “ county includes a couuty of a dty or county of a town (Wate- 
works Clauses Act. 1847 (10 & 11 Viet. c. 17). s. 3); see title 
Government, Vol. XIX., pp. 300t 340. As to the substitution of cleifte 
of the county council for ol^ks of the peacje, see Local Government Aci# 
1888 (61 & 62 Viet, c, 4l), s. 83 (6);. and title LOCAL GovEUNMlBifT, 

(7) Local Government Act, 1894 (56 & 67 Viet. c. 73), 8. 17 (7); see 
title Local Government, Vol. XIX., pp. 253, 254. 

(h) Waterworks Clauses Act, 1847 (10 & H Viet, c. 17), s. 8. Tho 
plans and sections must be on tlie same scale and contain tho same 
particulate as the 4irifinal plan and section {ibid.). 

(t) Ibid., s. 9; Local Govenunent Act, 1888 (61 & 62 Viet. c. 41), 
•• 83 (6) ; Local Government Act, 1894 (66 & 67 Viet. c. 73), B. 17 (T). 
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manner, and upon the like terms, and under the like penalty for 
default, as is provided in the case of the original plans and sections 
by the Parliamentary Documents Deposit Act, 1837 {k). 

524. Copies of the plans and books of reference or of any 
alteration or correction thereof or extracts therefrom certified by 
the clerk to the county council, which certificate the clerk must 
give to all parties interested when required, must be received in 
ail courts of justice or elsewhere as evidence of the contents 
thereof (1). 

Sub-Sbot. 3. — Deviation. 

525. The undertakers in constructing the waterworks must 

«pt deviate (wi) works laid down in the deposited 

plans (h) as authorised by Parliament more than the prescribed 
number of yards, and where no number of yards is prescribed 
not more than 10 yards, nor in any case to any greater extent 
than the line of lateral deviation described in the said plans with 
respect to such works. The undertakers cannot take or use for 
the purpose of such deviation {in) the lands of any person not 
mentioned in the hook of reference (n) without his previous consent 
in writing, unless the name of such person has been omitted by 
mistake, and the fact that such omission happened from mistake 
has been duly certified (o). 


Sub-Sect, ^.--Compm&ation Wote/r^ 

526. In the place of the water intercepted or abstracted by 
the construction and maintenance of waterworks, provision is now 
commonly made in special Acts whereby riparian owners and 
occupiers become entitled to what is termed “compensation 
water,” and so long as there is no default on the part of the 
undertakers in regard to this w^ater, these owners and occupiers 
may be entitled to no other compensation in respect of their 
water rights (7;). By “compensation water” is meant a regular 
and definite flow of, water throughout the year which the under- 
takers must send down the bed of the stream. This amount 
is usually stated in the special Act in gallons per day, hour 


(Ic) 7 Will. 4 & 1 Viet. c. 83, b. 2; Boe title Compulsory Purchase op 
Land and Compensation, Vol. VI., p.*18. 

(I) Watt^rworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 10 ; see also 
titlb^EviDESfCE, Vol. XIII., p. 524. 

(w) Waterworks Clauses Act, 1847 (10& 11 Viet. c. 17), s. 11. As to the 
lituits of deviation, and as to taking lands for the purpose of deviation 
generally, see title Compulsory Purchase op Land and Compensation, 
vol VI., pp. 21, 23. The right to deviate is a right to move the situation 
of the works, and does not authorise a deviation from the size or nature 
of the works, as by making a reservoir of less size than that authorised 
{Herron v. Hathminee and BaPigar Improvement CommissioTiers, [1892] 
A* C. 498). 

(a) See pp. 278, 280, ante. 

(o) See p. 283, ante, 

ip) Oough V. jlspatrifl, Silloih and District Joint Water Board (1903), as 
reported 67 J. P, 137 ; Blantyte {Lord) v. Bahtie (1888), 13 App. Cas. 631 ; 
see Model Water Bill, 1913, clause 6. 
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or minute, but is calculated as being one-third, or sometimes one- 2, 

fourth, of the mean available rainfall during three consecutive Iisnds and 
dry years ((/). The water may be required to be discharged Streams, 
into the strekm continuously during every twenty-four hours (r), 
or during certain specified hours of each working day(«{). For 
the purpose of this flow the undertakers are empowered to 
construct a special or compensation reservoir, and until this is 
completed (Q they are authorised to take water from the stream 
only when the flow exceeds a definite amount measured by 
gauge (w). 

For neglect or default in connexion with the discharge of renaiticg. 
compensation water the undertakers are liable for penalties for 
each day’s default (a). These penalties are recoverable by the , 
persons affected (6), and the undertakors may also be requir^H 
to make compensation for loss or injury sustained by such 
persons (c). In the absence of negligence, the undertakers are not 
liable for damage due to the w'ater sent down being poUiited from 
accidental causes (d). 

527. Apart from the special Act, undertakers must provide Watering 
places etc. 

{q) In order to arrive at the available rainfall, 14 or 15 inches is usually 
deducted from the average rainlall over the catchment area during throe oon- 
flecutive dry years. This deduction is to allow for evaporation and absorp- 
tion. It will vary with the nature of the country. If tne statistics for thn*o 
consecutive dry years are not available for purposes of calculation, tlie 
average annual rainfall is utilised, and four-sixths or four-fifths of thi'< 
is taken as representing the mean rainfall of three consecutive dry 
years. 

(r) As to the duty of committees on Water Bills in regard to this How, 
see p 271 o/nXc* 

(») See Huddersfield Corporation Waterworks Act, 1890 (53 & 54 
^ict. c. CSV.), 8. 20. As to the meaning of “ working days,*’ see Uanb-ury 
V. Llanfreohfa Upper Urban District Council (1911 75 J. P. 307. 

(() As to the duty of undertakers to complete, see Davies^Coolce v. 

TJawarden and District Waienvorks Go. (1907), 71 J. P. 223; as to the 
remedy of mill-owners for non-completion, see Waller v, Manchester 
Corporaiion (1861), 6 H, &: N. 667. 

(«) See Model Water Bill, l»13,.clause 5 (1). 

(fl) If these penalties are recoverable befote a court of summary jurisdic- 
tion and are punitive in their nature, that court has power to i educe the 
anmunt {DavUs-Cooke v. Flawarden and District Walerworhs Co. ^ supra). 

Under some special Acts they are compensatory and not punitive, and in 
the absence of express provision are recoverable in the High Court and 
not before justices (Mdtham Spinning Co., Ltd. v. TluddersfmA Corporation 
(1903), 67 J. P. 445, C. A. ; Beaumont y. Huddersjield Corporaiion (1902), 

67 J. P. 57. C. A.). 

(b) Questions have arisen os to whether each person affected can recover 
the full penalty {Beaumont v, Huddersfield Corporation, supra ; compare 
Huddersfield Corporation Act, 1902 (2 Edw. 7. c. cxxxvii.), s. 67), or 
whether it can only be recovered by one of the persons affected {Lewis v. 

Swansea Corporation (1888), 4 T. L. E. 706, C. A.). The matter depends 
on the wording of the special Act. 

(c) Compare Moddi Water Bill, 1913, clause 5 (3). Non-user of the water 
by the works for which the water was intended will not release the under- 
takers, but the owners may be entitled only for damage actually suffered 
{Hanbury y. Llanfreehfa Upper XJrham District GounoU, supra). 

(d) Edinburgh Water Trustees v. Somerville dt Son (1906), 95 L. T. 217^ 

H.L. 
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watering places, drains and chaimelB for the use of adjoining lands, 
in the place of any taken away or interrnpted by them (e). 

Suh-Sect. 5 . — MineB and Mmerah. ^ 

528 . The relations of the undertakers with the owners, lessees 
and occupiers of mines and minerals (/) lying under or near the 
waterworKS and works connected with them are governed by a 
statutory code which forms part of the Waterworks Clauses Act, 
1847 (g). This code, with some modifications, applies also to 
works for water supply constructed by local authorities (ft). It 
corresponds to, and in some respects is identical with, that 
applicable to other undertakings, such as railways (i). Its pro- 
visions may be summarised as follows:— 

Mines and minerals do not pass to the undertakers on the 
purchase of land, except such as may bo duly dug or carried away or 
used ill the construction of the waterworks, unless expressly 
purchased (y). 

(2) The undertakers must from time to time, within six months 
from the laying or making of any pipes, conduits, or underground 
works, cause a map of the district to bo made showing the same 
and all their underground works within the district, and cause it to 
be from time to time corrected, and they must keep the map at 
their ollice, and it must be open to the inspection of all persons 
interested (ft). 

(8) Within three months from the making or eorroction of such 
map the undertakers must deposit with the clerk of the county 
council and with the clerks of the parish councils or parish clerks of 
the county and parishes respectively in which the works are situated, 
copies of such particulars, corrections and additions so far as relate 
to such counties and parishes respectively (1), The clerks must keeji 

{e) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 12; sec 
p. 280 , ante. 

(/) As to the substances included under the term “minerals,” see title 
Mimics, Minekals, amd QuAiutiES, Vol. XX., pp. 502 et seq. 

(g) JO & U Viet. c. 17, sh. 18 — 27. As to the incorporation of these 
provisions in special Apts, see pp. 274 et seq„ ante. 

(ft) l8eo pp. 265, 269, aiUs ; compare Public Health Act, 1876 (Support 
of Sowers) Amendment Act, 1883 (46 & 47 Viot. c. 37) ; title Sewees 
AND Drains, Vol. XXV., pp. 748 et seq. 

(i) S(H^, generally, title Oompuesory Purcuape of Land and Compen- 
sation, Vol. VI. , pp. 49 et seq., where the authorities are cited. As to the 
meanins? of “minerals,” see tiUe Mines, Minerals, and Quarries, 
Vol XX., p. 603, note (e) ; as to the applieatiou of the code to small hold- 

OafUeWit (^aW) Bjoo^mlrix v. Norlhumbcrhjyid County Cornell 
(lSU)» 76 J. P. 649; title Small Holiungs and Small Dwellings, 
Vol; yXVI., p. 980. The provisions contained in the Waterworks Clauses 
Act, 1847 (10 & 11 Viot. o; 17), ss. 18,22, 23, 24, 26, 26, correspond respeo- 
tiv^y to those contained in the Bailways Clauses Consolidation Act. 1845 
(8 & 9 Viot. 0 . 20), BS. 77, 78, 79, 80, 81, 83. 

(j) Waterworks Clause Act, 1847 (10 St 11 Viet. c. 17), e. 18 ; Ooneett 
Wattomorks Co. v. Kitson (1889), 22 Q. B. D. 318, 702, C. A.; see title 
COMRrLSORT PUROHASB OF LaTO 'anD CrOMPENSATXOir, Vol. VI., p. 60. 

(ft) WatcTworks Clauses Act, 1847 (10 & 11 Viot. 0. 17), s. 19. The 
plan must be oU a scale of not less than one foot to a mile, and a 
copy with the date thereon #hefi it was last corrected mu«t be available for 
inspeOtieD in the undertak«?ors’ office [ihid.)» v 

(1) IWd.. 8. 20, . ' 
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three copies and allow all persons interested to inspect them and swT, a 
take copies or extracts (ni), iitnds and 

(4) Unlesi^ otherwise provided for by agreement (w), if the owner, ftwaaas. 
lessee or occupier of mines or minerals lying under the roservoits (4) 

or buildings of the undertakers, or under any of their pipes or woi:k8 to wcA 
which are underground, and are described in the map to be left and 
deposited as above mentioned (0), or within the prescribed distance, 
or, if no distance is prescribed, mthin forty yards therefrom (p), be 
desirous of working Dhe same, such owner, lessee Rnd occujjier must 
give the undertakers notice, but under- certain conditions the 
owner, occupier or lessee is restrained from working the mines or 
minerals (//). 

( 5 ) If before the expiration of the thirty days the undertakers do*(S) when 
not give the required notice stating their willingness to ])ay cOffi- 
ponsaiion, the owner, lessee or occupier may work tho mines, and arises™* * 
drain the same ])y means of engines or otherwise, so that no wilful 
damage is done to tlie waterworks and the mines ai’e not worked in 

an luinsiial manner (r). 

(() ) If the working of tho mines under tho waterworks or within («) rcstrlc- 
the prescribed distance is prevented by reason of apprehended 
injury to such works, the owners, lessees and occupiers of such 
mines may cut and make such airways, headways, gateways or 
water levels througli the mines, measures, or strata the ' working 
whereof shall be so prevented, as may 1)0 requisite to enable 
them to ventilate, drain, and work any mines or minerals on each 
side thereof (»), 

(m) Wafonvorks ('lauscs Act, 1847 (10 & 11 VicL 0 . 17), s. 21. Tlio 
provisions of the Parlionioutary Docnincuts Dopopit Act, 1837 (7 Will. 4 & 

1 Viet, c, S3), apply to such custody and to the taking of copies etc. 

(Waterworks (’laueoa Act, 1847 (10 & 11 Viet. c. 17), s. 21); seo, further, 
titles (h)MPlTLSOKY PuilCIIASE OF LaND ANT» ('o WPB^JSATION, Vol. VI,, 
p. 18; Local Government. Vol, XIX., pp. 253, i'"4. 

(n) If the land is jjurchased by agreement on a voluntary sale, llio 
common law rights of support a])ply {New Moss ('oUiery, Lid. v. Man- 
chester Corporation^ [1 90S] A, 1J7). 

{ 0 ) If tho map is not so made, kopf and <lejK>Hitcd, tho owners, lessees 
and occupiers are not bound to give notice, and arc not liable for injury 
caused by their workings {iSonth iSiuffordshiYe Waterworlcs Co. v. 3Iason A 
l^lons (1886), 56 L. J. (q. B.) 255). 

(p) As to tlie rights of support from minerals beyond tho prescribed 
distance, sec llowhy Park (Jont and Oannel Co. v. London and North 
Western Bailway, [1913] A. C. 11. 

(q) Waterworks Clauses Act, 1 847 ( 10 & 1 1 Viet c. 1 7), s. 22 ; sCo. further, 
title COMPUI-SOUT PORCIIASB OF LaND AND CoilFENSATlOH^ Vol. VI., 
pp. 61, 63. 

(r) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 23. If aay 
damage or obstruction is caiuM', to the waterworks by the mines being 
work^ in an unusual manner, the same must bo forthwith repaired aha 
removed, and the damage made good by the owner, lessee or oodupter ot 
the mines, and at his expense ; if the repair or temoval is not done 
forthwith, the undertakers may execute the same and recover the expenses 
from such owner, lessee or occupier by action in the High Court (ibid .) ; 
see also title CompuLbort Purchase of Land and Comfbnsation, 

Vbl. VL, p. 62. ^ 

W Waterwotldii CSlauses Act, 1R47 (10 & H Viet, c, 17), s. 24: such 
works must not exceed the prescribed^ ditnonsions pr sections, and if none 
are prescribed, 8 feet^ wide and $ leet l%h, nor may they be cut or madd 
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(7) UnlesB otherwise provided by agreement, the undertakers 
must from time to time pay to the owner, lessee or occupier of mines 
lying on both sides of the waterworks, and other works connected 
therewith, all such additional expenses and losses incurred by him 
by reason of the severance of the lands over such mines, by such 
works or of the continuous working being interrupted as aforesaid, 
or by reason of the same being worked under the restrictions 
contained in the special and incorporated Acts, and for any mines 
and minerals not purchased by the undertakers which cannot be 
obtained by reason of making and maintaining the said works of 
the undertakers, or by reason of such apprehended injury (t) from 
the working thereof (w). 

(8) In order to ascertain whether the mines are being worked so 
Snio damage the waterworks, the undertakers, after giving twenty- 
four hours’ notice in writing, may enter and inspect the mines and 
works, and use any apparatus or machinery of the owner, lessee or 
occupier, and use all necessary means for discovering the distance 
from the said works to the parts of such mines which are being 
worked or about to be worked (a). 

(9) Compensation in the form of damages may be claimed from 
water undertakers by owners, lessees and occupiers of mines, not- 
withstanding that the works were constructed and maintained under 
an Act of Parliament (?j), 

Sub-Skot. 6. — Underground Wafer, 

629. The common law confers no rights in respect of under- 
ground water running in undefined or unknown channels (c), except 
that an owner of land may sink wells in hi.s own land and so 
obtain a supply, but another owner may by doing the same draw 
off the water from his neighbours. In the absence of special pro- 
vision water undertakers can exercise this power in regard to their 


upon any part of the waterworks so as to injui*e them (Waterworks Clauses 
Act, 1847 (10 & 11 Viet. c. 17), s. 24); see title Compulsory Pokchase 
OF Land and CoMPENsyiTiON, V"ol. VI., pp. 62, 63. 

(t) This means injury anticipated by the undertakers in consequence 
of which they have stopped the works, and not injury anticipated by the 
owner, lessee or occupier, who cannot recover for such anticipated injury 
until it arises (Holliday v. Walcefield Corporation, [1891] A. <5. 81). 

(ii) Waterworks Clauses Act, 1847 (10 & 11 Vict.c. 17), s. 26. Disputes 
as to the amount of compensation payable are to be settled by arbitra- 
tion under the Lands Clanses Acts (ibid.). This provision is similar to 
the lUilways Clause Consolidation Act, 1846 (8 & 9 Viet. c. 20 ), s. 81, 
but obntainB certain variations; see also title Compumort Purchase 
OP I 4 ANP AND COMFBMaATION, Vol. VI., p. 53. 

(a) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 26. 

(h) Ibid., 8 . 27 ; see, further, title Compulsory Purchase of Land 
AND Compensation, Vol. VI., p. 63; Holliday v. Wakefield Corporation, 
9upra,per Lord HalsbubY, L.C., at pp. 89, 90. 

(«) Chasmore v. Biohairds (1869), 7 H. L. Cas. 349 (underground water 
Prevented from reaching a river) ; Acton v. BlundeU (1843), 12 M. W. 
324, Ex. Oh. ; English v. Mfdtopoliian Water Boards [1907] 1 K. B. 688 
(well below surface of stream, but stream affected). As to water flowing 
in definite but unknown oiilm&els, see Bradford Corporation v. FerraM, 
[1902] 2 Ch. 666 ; Black v. BcMymena Toronehip CommitWonerv (1886), 
17 L. E. Ir. 469 1 and, generallyt title Waters and Watebcoubses, 
p, 430, porl. 
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own land, and are not liable to pay compensation for any loss they 
thereby inflict on their neighbours (d ) ; in the same way an owner 
of land can dr^iin off the water in his land, and so prevent it reaching 
the springs from which the undertakers draw their supply {e), 

530. In consequence of the loss suffered by neighbouring owners 
from the pumping operations of water undertakers, such owners are 
allowed to be heard before committees of Parliament on these 
Bills (/), and clauses are now inserted for the prot(3ction of 
wells {g). Such a clause may limit the powers of the undertakers to 
taking water only from such of their lands as are si)ecilically 
mentioned in the special Act (//), or may give the owner of any well 
within a certain radius which is affected compensation either in 
water or money (i). Such a clause may give the owner whose welUs 
injured the right to require the undertakers to lay at their own 
expense the pipes necessary to give a supply to his house, and to 
charge him for the water at a reduced rate (k). Clauses have also 
been inserted in order to protect water undertakers from liaving 
the water in their area pumped from wells and conveyed for 
sale or use beyond their area of supply (?). 

Suh-Sect. 7 . — Acamynofiation U'or/i*«. 

531. The special Act may require the undertakers to erect works 
for making good the interruption of access caused to any lands 
adjoining or near Ike waterworks, or otherwise for the accommoda- 
tion of such lands (m). If any difference arises respecting th<' 
construction of any such accommodation works, or the kind or size 
or sufficiency thereof, or respecting the maintenance thereof, it 
must be determined by two justices, who must also appoint the 
time within which such accommodation works shall be begun and 
finished by the undertakers (??)• 


id) New River Co, v. Johneon (1800), 2 £. Ac £. R.\. Meiropoliian 

Boa^ of H or/cfi (1863), 3 B. & S. 710, As to tho power of water companies 
to sink wells, see p. 279, ante, 

(e) Bradford Corporation v. Pickles, [1895J A. C. 587; Bloch rod Url^an 
‘Districi Council y. Orankshaw {John) Co., Ltd. (1913), 130 L. 'F. Jo. 239. 

if) Standing Orders of the House of Commons (Private Business), 1913, 
No, 134 d; South Shields Waterworks Co. v. Cookson (184.5), 15 £. J. (ex.) 
315; see p. 271, ante. 

(</) See the report of a joint committee of both Houses of Parliament on 
a Bill introduced in 1910 to deal generallywith this subject (Parliamentary 
Paper, No. 226, 1910). The effect of the report was that each case should 
be de^t with on its merits, but the committee recommended the establish- 
ment of a central administrative authority to control the water supply 
of the country. 

(h) See Model Water Bill, 1913, clause 8. As to the^wer of under* 
takers to sink wells on additfonal lands acquired by them, see p. 290, 
post. 

(i) See Selby Urban District CouncU Act, 1904 (4 Edw. 7, c. ooixxiii.), 
s. 27 ; Holdernesa Water Act, 1008 (8 Edw. 7, c. xeix.), s. 56 ; Ftimley 
and Famborough District Water Act, 1909 (9 Edw. 7, o. xlvii.). 

(Ip) See South Linoolnshire Water Act, 1906 (6 Edw. 7, c. oxovi.), s. 38. 

(l) See Sntton District Waterworks Act, 1906 (6 Edw. 7, e. clxxxTiii.). 

(m) Ihese are in addition to the making good of watering places etc., 
as to which see ppC 280, 286, 286, ante. As to interruption of access to a 
road, see Hlagravt v. BritUl Watenyivrlct Co. (1866), 1 H. 6s N. 369. 

(a) Wattu^works aanses Act, 1847 (10 k 11 Viet. e. 17), a. 16. At to 

H.i(. — xxvm. ** 
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flioT. 2, If the undertakers fail to begin such works for fourteen days 
Lands and next after the time appointed by the justices for their beginning, 
Streams, or, having begun such works, fail diligently to execute the same in a 
Effect^ sufficient manner, the person aggrieved by such failure may 

default. execute such works or repairs, and the reasonable expenses thereof 

must, on demand, be repaid by the undertakers to the person by 
whom the same shall have been so executed. Disputes as to the 
nature or amount of such expenses are required to be settled by two 
justices (o). 

Sub-Sect, 8. — Additional Lands. 

Acquisition 532. The special Act usually authorises the undertakers to 
by agreementf a certain amount of land in addition to that specified in the 

Act ( p ) ; they are empowered to acquire this land by agreement, 
and the provisions of the Lands Clauses Acts applicable to purchase 
by agreement extend thereto (q). In recent special Acts it has been 
provided that the undertakers must not cause or permit any 
nuisance on such lands (r). Undertakers are not generally authorised 
to sink wells and erect pumping stations upon such additional 
lands, and in the absence of clear provision to the contrary (s) 
the exocution and making of such works may be restrained by 
injunction {t)* 

Sect. 3. — Laying of Pipes, 

Sub-Sect. 1. — In rrimie Lands. 

Extctnf* 533. The Waterworks Clauses Act, 1847 (w), and other incor- 
powcr, porated Acts do not authorise the undertakers to enter upon and 

lay pipes or construct underground works in any land not dedicated 
to public use unless by agreement with the owner and occupier (w), 
or unless they acquire the land(a). Some special Acts authorise 


the like provisioJis in I'egard to railways, see title Railways and Canals, 
Vol. XX 111., pp. 666 et seq. 

(0) Waterworks Clauses Act, J847 (10 & 11 Viet. c. 17), s. 17. 

(p) The amount of sveh laud is usually specifically stated in the special 
Act, and is sometimes described as land for extraordinary purposes. 

(</) See title Compulsory Purchase of Land and Compensation, 
Vol. VI., pp. 25, 61. 

(r) SeoFrimley and Farnborough District Water Act, 1893 (66 & 57 
Viet. c. olixxv.), 8. 30. ' 

[s) The special Act may authorise such works on the additional land, as 
by making the powers of the Waterworks Clauses Act, 1847 (10 & 11 
X'lot., 0., 17), s. 12, appUcable thereto {A.-O. v. Barnet District Oas and 
WaUr Co, (lOlO), 74 J. r. 193, H. L.) ; as to such powers, see p. 279, ante, 

(1) A,-Q, V. FrimUy and Farriborough District Water Co., [1908] 1 Ch. 
727, C. A. ; A.-G. v. South Stafiordshire Waterworha Co, (1909), 25 T. L. R. 
408. As to injunctions generally, see title Injunction, Vol. XVIL, 
pp. 197 el seq, 

(a) 10 A 11 Viot. 0. IL 

(w) iWd., 8. 29. The undertakers may, however, at any time enter 
upon, and lay or place any new pipe in the place of an existing pipe in 
any land wherein any pipe has l^n already lawfully laid down under 
stotutoiy powers, and tiiey may repair and alter any pipe so laid down 
(ihtdwh, The undertakers may substitute other pipes wiwout removing 
the old pipes if the owner sunera no damage ther^y {Bridges v. Fraser^ 
burgh Commissioners of Police (1887), 25 SoTl. B.151). 

(o) Under the Lands Clauses Acts, in the absence of special provision, a 
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limited owners to grant easements and rights in laud to the under- ^ 

takers, and more recently special Acts have authorised the under- Lasrlntf of 
takers to acquire compulsorily easements only in land for the 
purpose of urfderground works, and have made the provisions of the 
Lands Clauses ActB(fc) applicable to such compulsory purchase. 

^^This power has, however, been granted subject to the proviso that thia 
owner, in his particulars of claim, may require the undertakers to 
acquire the lands in respect of which a notice to treat has \mn 
given for an easement only (c). 

Sub-Sect. 2 . — In Streeti, 

534. Subject to certain supervision (d), powers are conferred Powers in 
on undertakers by the Waterworks Clauses Act, 1847 («)» to opqp streeu. 
and break up the soil and pavement of the streets (/) and 
bridges (iQf) dedicated to public uae(li), within the limits of the 
special Act (i), and to open and break up any sewers, drains, or 
tunnels (k) within or under such streets and bridges, and to lay 

stratum only of land cannot be purchased ; soe title Compulsoky Pdrcuase 
OF Land and Compensation, Vol. VI., p. 22. Under the provisions of the 
Public Health Act. 1876 (38 & 39 Viet. c. 65), local authorities may in 
certain cases lay pipes throii^jh private laud upon making compensation 
subsequently; soe pp. 259, 260, uafo. Tn special Acts authorising local 
authorities to construct waterworks, a clause extending this power to such 
works has been inserted; see Burnley Corporation Act, 1908 (8 Edw. 7, 

0 , Ixxxix.), 8. 12. 

(6) As to the Lauds Clauses Acts, sec title Oompulsoet Pubciiasb oi 
Land and Compensation, VoI. VI.. pp. 12 et 

(c) See the Model Water Bill, 1913, clause 9. 

(d) See pp. 292, 293, po«<. 

{e) 10 & 11 Viet. c. 17, ss. 28 — 34. These powers also apply to local 
authorities where they have not the control of the streets ; see p. 269» 
ante, 

(/) The word “street “ is defined as including an,> square, court, or alloy, 
highway, lane, road, thoroughfare, or public passage or place within the 
limits of the special Act (AVaterworks Clauses Act, 1847 (10 & 11 Viet. 

0. 17), s. 3). As to the right. s of undertakers t.o break up streets, see also 
titles Electric Lighting and Power, Vol. XI U, pp. 673 H aeq,; Ga.s, 

Vol. XV., pp. 326 et seq, ; Sewers and Drains, Vol. XXV., pp. 731 
et 8cq.; Teusgraphs and Telephone.s, vol. XXVJI., pp. 360 ct $eq,; 

Tramways and Light Railways, Vol, XXVII., pp. 788 et aeq. ; as to 
interference by undertakers with the works of water undertakings, see 
p. 294, post 

(g) As to bridges, compare title Gas, Vol. XV,, p. 326. The clauses as 
to laying gas pipes are in many respects similar to those relating to water 
pipes. 

(h) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), ss, 28, 29, 

Although the subsoil is not dedicated to public use, pipes can never- 
theless be laid in it under this, provision (Schweder v. Worthing Qa$ 

Light and Coke Co, (No. 2), [1913] 1 Ch. 118). Persons laying pipes in 
private streets may be restrained by injunction {Qoodion v. Bichardion 
(1874), 9 Ch. App. 221 ; compare title Ga. 8, Vol. XV., pp, 307, 327 ; see also 
Andrews v. Ahertillery Urban Council, [1911] 2 Ch. 398, C. A.). 

(i) As to the limits of the special Act, see p. 276, ante. 

(k) The word “ tunnels ** does not include railway tunnels, but only 
those of the same class as sewers and drains [Cailffdonian Co, v. 

Glasgow OorporaUon (1901), 3 F. (Ot, of Sess.) 626, followed in Sehwederr, 

Woiwng Oas Light and Coke Co,, [1912] 1 Ch. 83 (tunnel connecting two 
sides of a road); see also Thompson v. Sunderland Oas Co. (1877)» 2 

L 2 
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sbot. 1 down and place within the same limits pipes, conduits, service 
Layini; of pipes, and other works and engines, and from time to time to alter 
Pipes. and remove the same (0* For these purposes the undertakers may 
remove and use all earth and materials in and under such streets 
and bridges, and do all other acts which they from time to time 
deem necessary for supplying water to the inhabitants of the 
district included within the said limits (m). They can, however, 
only exercise these powers for the purposes of their authorised 
works (w), and cannot lay down pipes within their limits of supply 
for the purpose of carrying water for an unauthorised supply beyond 
these limits (o). 

Powers in «d35. In recent special Acts the general powers of laying pipes in 
itreeta* public streets are extended to streets laid out but not dedicated to 
public use, for the purpose of supplying water to the premises of 
any owner or occupier of premises abutting on or being erected in 
any such street who makes application, and the general provisions 
are made applicable to such street {p). 

Compensation 536. In the execution of these powers, whether in the special 

for damage, qj. Jjj incorporated Acts, the undertakers must do as little 
damage as possible, and make compensation for any damage 
done (q). 

Notice to road 637. Before the undertakers open or break up any street, 
authority. bridge, sewer, drain, or tunnel they must give to the persons 
under whose control or management the same are (r), or to their 


Ex. D. 429, 0. A.). Aa to railway bridgea. aee Glasgow Corporaiion v. 
Glasgow and South Western BaU, Co., [1895] A. C. 376. 

(l) Tliia iiioliidee tlio right to execute worka ou the surface of the road, so 
long 08 no nuiaance is caused {East London Waterworks Co. v. St. Matthew, 
Bethnal Green (Vestry) (1886), 17 Q. B. D. 476, C. A.). Aa to laying com- 
muuioatiou pipes with premises, aee p. 307, post. 

(m) Watorworka Clauaea Act, 1847 (10 & 11 Viet. c. 17), a. 28. 

(w) Marriott v. East'Vrinstead Gas and Water Co., [1909] 1 Ch. 70; 
Clippens Oil Co,, Ltd. v. Edinburgh and District Water Trustees (1897), 
26 K. (Ct. of Seas.) 370. 

(o) Cardiff Corporation v. Cardiff Waterworks Co, (1869), 6 Jur. (n. 8.) 
953. When undertakera are empowered to supply water in bulk outside 
the Ivinita (aa to which see p. 313, post), the clause usually contains a 
proviso that they are not to be authorised to lay mains beyond the limits 
of tlm Act (Model Water Bill, 1913, clause 23). 

(p) See ibid., oladae 22. 

(q) Waterworks Clauses Aot, 1847 (10 & 11 Viot. e, 17), s. 28. If the 

pipes ore properly laid, and dama^ to the highway ensues some time 
afterwards in conse<^Ti6nce of the pipes bemg there, the land is 
injuriously affected within ibid., s. 6, and the justices have no juris- 
diction if the claim is above £50 (Harpur v. Swa/nsea Borough Coumod, 
(1913] A. C. 597). Compensation may be recoverable in respect of 
interference with the access to premises, whereby a person’s trade is 
69^^ A Difygki v. Ohrieichurch Corporation, [1912] 3 K. B. 

(r) As to persons havings the control and management of streets, see 
title HiO^ays, Streets, and Bridges, Vol. XVI., pp. 200, 201, 211 ^ geq. 
A rural district council is not the person having the oontn>l or manage- 
ment of highways which, although dedicated to the public, are not 
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clerk, surveyor, or other ofiScer, notice in writing of their intention Shot. S. 
to do so, not less than three clear days before beginning such work, Laylhg of 
except in cases of emergency arising from defects in any of the Plpos. 
pipes or other works, and then so soon as is possible after the 
beginning of the work or the necessity for the same arises (s). 

Except in cases of such emergency, no such street, bridge, sewer or Sapervision 
tunnel may be opened or broken up, except under the super- 
intendence of the persons having the control or management ° 
thereof or of their officer, and according to such plan as shall be 
approved of by sucli persons or their officer. The plan must show 
how the underground work is to be executed, and the position and 
depth at which the pipes are intended to be laid(t). If the persons^ 
having such control and management do not approve, they vmy 
make a counter proposal by plan or otherwise, and in case of 
difference the works must be carried out according to such plan as 
shall be determined by two justices. If, however, the persons having 
such control or management and their officer fail to athuid at the 
time fixed for the opening of any such street, bridge, sewer, drain, 
or tunnel, after having had notice as aforesaid, or if they do not 
propose any plan for breaking up or opening the same, or refuse 
or neglect to superintend the operation, the undertakers may carry 
out the work specified in such notice without the superintendence 
of such persons or their officers (a). 

538. When the undertakers open or break up the road or Keingtate- 
pavement of any street or bridge or any sewer, drain, or tunnel, thr;, on 
must with all convenient speed complete the work for which the 
same shall be broken up and fill in the ground and reinstate and 
make good the road or pavement, or the sewer, drain, or tunnel, so 
opened or broken up (6), and carry away the rubbish occasioned 
thereby (c). 


repairable by the inhabitants at large {Redhill Gas Co. v. Iteigate llural 
Ooimeil, [1911] 2 K. 13, 566; Postmaster General Hendon Urban (Unmoilt 
[1914] IK.B. 664. C. A.). 

(f) Waterworks Clauses Act. 1847 (10 & 11 Viet. c. 17), s. 30. 

(0 Edgware Highway Board v. Colne Valley Water Co. (1^7), 46 L. J. (CH.) 
889; East MoUsey Local Board v. Lambeth Waterworks Co., [1892] S Ch. 
289 C A 

(а) Waterworks Clauses Act, 1847 (10 & 11 Vici. c. 17), s. 31. As to 
the construction of this provision, see East Molesey Local Board v. 
Lambeth Waierworks (>o., supra, per Lindlet, L.J., ;it pp. 304, 306. Two 
justices may, on the application of the persons havmg the control or 
management of any such sewer or drain or their officer, require the under- 
takers to make such temporary or other works as they may think necesfii^ 
for guarding against any interruption of the drainage dunng the execution 
of any works which interfere with any such sewer or drain (Waterworks 
Clauses Act. 1847 (10 & 11 Viet. c. 17), s. 31). 

(б) Leavinga pipe in the structure of a tunnel is not a reinstatement 
{Sekweder y. Worthing Gas Light <md Coke Co., [1912] 1 Ch. 83). As to 
the liability of undertakers for injuries caused by their failure to reinstate, 
see pp. 311, 312, post 

(e) Waterworks. Clauses Act, 1847 (10d( 11 Viet. o. 17), s. 32. Under- 
takers breaking up streets to lay water pipes are under the same obligations 
as to lighting by night and subsequent repair as undertakers laying gas 
pipes ; see tSid. ; and title Gas, VoL XV., p. 328. 
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539 . If the undertakers open or break up any street dr bridge 
or any sewer, drain, or tunnel without complying with the above 
provisions, they are liable to forfeit to the persons Jiaving the 
control or management of the street, bridge, sewer, drain, or 
tunnel in respect of which such default is made a sum not exceeding 
for every such offence, and an additional sum of £6 for each day 
during which any delay in reinstating the street, bridge, sewer, 
drain, or tunnel, or in carrying away the rubbish, continues after 
they have received notice thereof (d). 

If such delay or omission takes place, the persons having the 
control or management of the street, bridge, sewer, drain, or tunnel 
in question may cause the work so delayed or omitted to be 
^ig^uted, and the undertakers must repay the expenses of executing 
the same (e). 


Sub-Sect. 3. — Interference by Other Undertakers. 

640 . Persons who interfere with the works of the undertakers 
are in general guilty of an offence (/); but such interference 
sometimes becomes necessary when it is desired to lay sewers, 
drains, gas pipes, electric mains and such like works in the streets 
where water pipes exist. It may he also necessary to alter their 
position in connexion with public improvements, or in the making 
of railways or construction of tramways. Special or general Acts 
authorising such other undertakings or improvements usually 
contain provisions allowing for these n3ccssary alterations in regard 
to water pipes, but subject to the rights of the undertakers being 
properly protected and the water supply inaiTitaincd {(f). 


(d) Watcrwoikd Clausen Act. 1847 (10 & 11 Viet. c. 17), 8. 33; for 
the siruilar provisionb in the Gasworks Clauees Act, 1847 (10 & 11 Viet. 
0 . 15), 88. 11, 12, see title Gas, Vol. XV., p. 329; as to cases where the 
local authority agrees to reinstate, see ibid., note (t) ; Metropolitan Water 
Board v. Westminster Corporation (1905), 75 L. J. (k. b.) 384, C. A. ; as to 
damages for defective works, see Cattle v. Stockton Waterworks 5), 
L. K. 10 Q. B. 453. 

(e) Waterworks Clausdla Act, 1847 (10 & 11 Viet. c. 17), s. 34. The ex- 
penses are recovered in the same way as damages {ibid.) ; see pp. 324, 326, 
post. 

if) See p. 324, post. 

ig) As to such provisions, see titles Electric Lighting and Powek, 
Vol. XU., pp. 679 et seq.; Gas, Vol. XV., pp. 330, 368; Highways, 
Streets, and Bridges, Vol. XYI., p. 212; Railways and Canals, 
Vol. XXIII., p. 679; Sewers and Drains, Vol. XXV., p. 732; Tele- 
GRAPUa AND Telephones, Vol, XXVII., p. 366, note (p); Tramways 
AND Light Railways, Vol, XXVII., pp. 701 ct seq. As regards housing 
Bohemes, see Housing of the Working Classes Act, 1890 (53 & 54 Viet, 
c. 70), 86. 22, 39 (8), as amended by the Housing, Town Planning etc. Act, 
1909 (9 Edw. 7, c. 44), s. 27. The powers in the Railways Clauses 
Consolidation Act, 1846 (8 & 9 Viet. c. 20), ss. 18--23 (as to which see 
title Railways and Canals, Vol. XXIII., pj). 679 et ^e^.), relating to the 
interference with gas and water pipes, are commonly extended to pipes 
and mains of local authorities by the special Act of the railway company ; 
^ Model Railway Bill, 1913, clause 33. If a local authority, by lowering 
the level of a street, thereb;^ brings the pipes nearer to the surface, but 
docs not interfere with the pipes themselves, it is not required to relay 
them {Sottihwark and Vawjdialt Waivr Co. v. Wandsworth Board of WorkSt 
[18W] 2 Ch. 603, C. A.). 
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Sect. 4, — Secunty of B^serrmrs. 

541. Where undertakers in pursuance of their statutory powers 
collect large quantities of water in reservoirs they are not liable for 
injury caused by the escape thereof, unless there is either provision 
in their special Act to the contrary (//), or they are guilty of negli- 
gence in the exercise of their powers (i). 

542. Certain general provisions providing for the prompt repair 
of reservoirs believed to be insecure are incorporated in special Acts 
authorising waterworks (j). 

Any person interested may complain to two justices that any 
reservoir constructed by iiie undertakers is in a dangerous state. 
The justices must thereupon make inquiry forthwith into the trath" 
of this complaint {k). If on such inquiry they ere satisfied that the 
complaint is well founded, and that (Im reservoir is in a dangerous 
state, and that the danger is so imminent as not to admit of dekiy 
in removing the cause of complaint, they must order such person as 
they think lit to enter 'on the property of the undertakers and to 
lower the wat(ir in the reservoirs, and to execute and do all such 
works and things as the justices think requisite and pro\)cr for 
removing the cause of complaint (/). 

If, however, the justices, while being satisfied that there is 
gofxl cause of complaint, arc not satisfied that the reservoir is in 


Bnrr. 4, 
SeoDiltytf 
RcBervoinu 

Extent of 
liabUity. 


Statutory 

provisiona 

Complaint of 
loRecurity. 


Powenof 

justiceB. 


{h) See Birmingham Corporation Water Act, 1892 (55 & 66 Viet 
c. olxxiii.), 8. 46 ; Bury Corporation Waterworks Act, 1889 (62 & 63 Viol . 
0 . olxxxii.j, 8. 7 ; Lincoln Corporation (Water, etc.) Act, 1908 (8 Edw. 7, 
c. xxxiii.), 8. 39, These clauses vary in form, but generally require the 
undertakers to make full compensation to all persons for all damage or 
loss sustained in consequence of the bursting or giving way of the reservoir 
authorised by the special Act. This liabiUty is sometimes extended to 
aqueducts, embankments, and other works; see l)vmn v. Birmingham 
Canal Oo. (1872), L. R. 8 Q. B. 42. As to the )i.i})jJity of persons acting 
under statutory authority generally, see titles Ti "lUC Autiioutties and 
Public Offioeks, Vol. XXIII., pp, 312 H m/. ; 'J'okt, Vol. XX VII., p. 481. 

(i) (ilc4dis V. liann Keservoir (Proprietors) (1878), 3 App. Cas. 430; 
Blagrave v. Bristol Waterworks (Jo, (1856), I JI, 6c N. 369. As to the 
liability at common law of persons collecting water, sec Hylands v. Fletcher 
(1868), L. R. 3 11. ]j, 330; Rothes {(Jountess) v. Kirkcaldy Waterworks 
Commissioners (1882), 7 App. Cas. 694; and titles Negligence, Vol. XXL, 
pT). 401, 466; Waters and Watercourses, pp, ity:) et seq., post. The 
same principle applies to damage caused by the bursting of water mains 
{Qreen v. Chelsea Waterworks Vo. (1894), 70 L. T. 547, C. A. ; Snook v. 
Grand Junction Watenoorks Co. (1886), 2 T. L. R. 308). As to evidence in 
cases of escape of water, see Steggles v. New River Co. (1866), 13 W. B. 
413, £x. Ch. ; but as to water under high pressure for hydraulic purposes, 
see Charing Gross Electricity Supply Co. v. London Eyd/ravUe Power Co.^ 
[1913] 3 K. B. 442; on appeal (1914), 30 T. L. R. 441, C. A, 

(;) Waterworks Clauses Act, 1863 (26 & 27 Viet, c, 93), ss. 3 — 11. 
These provisions also apply to reservoirs constructed by local authorities 
under their general powers ; see p. 267, amto. They apply to England and 
Ireland, ana with the necessary sanction to Scotland (Waterworks Clauses 
Act, 1863 (26 & 27 Viet. o. 93), s. 11). 

(k) Ibid.,, 8 . 3. Two justices may, on their own view, and without 
complaint by any person, proceed under these provisions as if a complaint 
had been made to tliem (ibid.). 

(l) Ibid., 6. 4. ' The order must be in writing under the hands of the 
justices, and may be in the statutory form with such variations as circiuii* 
Stances require (t5id*i s* 6, Schadule). 
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sect. 4. Buch an imminently dangerous state as not to admit of delay in 
Security of removing such cause, they must issue their summons to the 
Reservoirs, undertakers to answer the complaint. Upon hearing the parties 
the justices may, or upon default of appearance of the under- 
takers must, order the undertakers, within such time as the 
justices think reasonable and specify in the order, to lower the 
water in the reservoir and to execute and do all such works and 
things as the justices think requisite and proper for removing the 
cause of complaint (m). 

Failure to 543 . If the undertakers fail to execute or do within the prescribed 
remedy period any suc.h work or thing, the justices who made the order, or 
ffects. other two justices, on l)eing satisfied of such failure, may either 

miSkir such persons as they think fit to enter on the property of 
tho undertakers and to lower the water in the reservoir, and to 
execute and do all such works and things as the justices think 
ro(|iiiHite and proper for removing the cause of complaint, or may, 
if they think fit, by order impose on the undertakers a penalty not 
exceeding for every day during which such failure continues 
afUjr tho making of the order imposing the penalty 00- 
Persons acting in pursuance of any such order are not to be 
deemed trespassers, and any poraon who wilfully obstructs any 
person so acting, or wilfully does or instigates or suffers to be done 
anything in contravention of the order, is liable for each offence to a 
penalty not exceeding 4*50 (o). 

Cofltsand 544. The justices may order all or such part as they think fit of 
expenses. tiho cost of and incident to the applying for and obtaining of any 
such order to be paid by the undertakers, and also all or such part 
as tho justices think fit of the expenses of the works and things 
oxecuiod in pinsuance of any such order by any person other than 
the undertakers, to bo paid by the undertakers to such person as the 
justices appoint. If, on the other hand, the justices think there is 
no sutliciont ground of complaint, they may order the complainant 
to pay the whole or part of the costs (p). 

Appeal. 546. The undertakers have a right of appeal from any of the 

above orders or determinations to the court of quarter sessions for 
the county or place where the cause of appeal arises, but the order 
or determination appealed against continues in force pending the 
appeal (q\ 

rrotecLion to 546 . The undertakers are not liable to pay any damages, 
undertAkern. 

Waterworks dauses Aot, 1863 (26 & 27 Viot. c. 93), s. 5. 

(tt) Ibid. Ae to the form of these orders, see note (/), p. 295, ante. 

{ 0 ) Waterworks Clauses Act, 1863 (26 & 27 Viet. c. 93), s. 7. 
iv) B. 8. In the form in the schedule there is nothing said as to 
costs. 

iq) 76id., B. 9. The coort may either affirm or qnash the order or 
determination, or make silch other order as may seem fit, and may make 
suoh order as to the costs of the original proceedings and of the appeal as 
it thinks fit. The procedure on appeal is that prescribed by the Railways 
Glauses Consolidation Act, 1846 (8 ds 9 Viot. o. 20), in the case of appeals m 
respect of pcmaltiea (Waterworls Clauses Act, 1863 (26 & 27 Viot. c. 93), 
s. 0) ; see title Railwats akd Canals, Vol. XXIII., p. 736. As to 
appeals to quarter sessions generally, see title Maoistbatbs, Vol. XIX** 
pp. 642 et eeq. 
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penalties, costs, charges, or expenses for or in respect of, nor are 
they answerable or accountable for any diminution or cessation 
of the supply of water or any other breach or non-performance of 
any of their duties, liabilities, or obligations under the special Act 
winch may be occasioned by or result from the execution of any 
such order (r). 

Sect. 5. — Protection of Water agamst Fouling, 

647 . Many general enactments exist for the purpose of pro- General 
venting the pollution of rivers and streams, and their enforceinonl. Fovisiom. 
is of great importance to water undertakers (s). Local Acts liave 
been passed with the same object (0- Express provisions have also# 
been made to prevent the water supply from being fouled or coTi- 
taminated by the carrying on of works by other statutory under- 
takers (a). In addition to these, certain general provisions for 
guarding against fouling the water of the undertakers (/->) are inserted 
in special Acts relating to water, while tJiese Acts tlieinselvos often 
contain express provisions for the same i>urj)ose (c), 

548 . Every person commits an offence and is liable to a penalty offences, 
under the provisions of the Waterworks Clauses Act, 1 H 17 (d'), 

(1) who bathes in any stream, reservoir, aqueduct, or other water- 
works belonging to the undertakers, or washoa, or throws, or causes 
to enter therein any dog or other animal; (2) who throws rubbish, 
dirt, filth, or other noisome thing into any stream, reservoir, 
aqueduct, or other waterworks belonging to the uudortakers, o> 
washes or cleanses therein any cloth, wool, leather, or skin of any 
animal, or any clothes or other things ; (8) who causes the water 
of any sink, sewer or drain, steam engine, boiler, or other filthy 


Sect. 4, 
Scooxityof 
Reservoirs, 


(r) Waterworks Clauses Act, 1863 (26 & 27 Viol. o. 1)3), 8. 10. 

(«) As, for example, Public Health Act, 1876 (‘^8 & 39 Viet. o. 66), 
BS. 17, 68, 69, 332; Public Ilcalth Act Amondincut Act, 1890 (63 & 64 
Viet. c. 69), 8. 47 ; Public Health (London) Act, 1891 (64 & 55 Viet, c, 76), 
88. 52, 53 ; Rivers Pollution Prevention Acts, 18J’6 (39 40 Viet. c. 76) 

and 1893 (56 & 57 Viet, c. 31); KiverB Pollution Prevention (Border 
Councils) Act, 1898 (61 & 62 Viet. c. 34) ; see title Waters and Water- 
courses, pp. 438 et seg ., pogt . Water undertakers have been authorised by 
their special Acts to enforce in default the Acts against river pollution ; 
see Bury and District Joint Water Board Act, 1903(3 Edw. 7, c. ccxxxiv.). 

(() As, for example, Thames Conservancy Act, 1894 (67 & 68 Viet, 
c. clxxxvii.) ; Mersey and Irwell Joint Committee Act, 1892 (66 & 66 Viet, 
c. cxci.) ; West Riding of Yorkshire Rivers Act, 1894 (67 & 68 Viet, 
c. clxvi.). 

(a) Gasworks Clauses Act, 1847 (10& 11 Viot. c. 15), ss. 21-- <28 ; Lighting 
and Watching Act, 1833 (3 & 4 Will. 4, c. 90), ss. 62, 63 ; Metropolis Gas 
Act, 1860 (23 & 24 Viet. c. 126), ss. 61, 52 ; see title Gas, Vol. XV.. 
pp. 359 et seg .; Cemeteries Clauses Act, 1847 (10 & 1 1 Viet. c. 65), ss. 20 — ^22 ; 
see title Burial and Cbevatiok, Vol. III., p. 517 ; see also titles High- 
Wats, Streets, and Bridges, Vol. XVI., p. 212 ; Sewers and Drains, 
Vol. XXV., pp. 731, 732. As to damage to works generally, see pp. 324, 
325, post. 

(b) Waterworks Clauses Act, 1847 (10 & 11 Viot. c. 17), ss. 61 — 67 
(pee the text, infra ) ; Waterworks Clauses Act, 1863 (26 & 27 Viet. c. 93), 
B. 16; see p. 321, post. 
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a»d works authorised l>y the special Act with reference to the 
execution by either party of such works as may be necessary for the 
purpose of draining such lands or any of them, or for more 
effectually collecting, conveying and preserving the purity of the 
waters authorised by the special Act to be diverted, collected, and 
appropriated by the undertakers, flowing to, upon or from such 
lands directly or derivatively into such reservoirs and works (g\ 

The undertakers are also authorised in some special Acts to hold 
lands acquired by them under the powers of their Act which they 
may deem necessary for the purpose of protecting their w^aterw'orks 
against pollution, fouling and contamination, and so long as such 
necessity continues the lands are not deemed to be superfluous 
lands within the meaning of the Lands (’lauscs Acts (h). In certain 
cases water undertakers have been authorised to acquire a very 
large portion or the whole of the catchment area in order to protect 
the supply. The power generally authorises such land to be 
acquired by agreement, but part may also be authorised to be taken 
compulsorily (i). 

{c) Waterworks ('lauscs Act, 1847 (10 & U Viet. c. 17), b. 61. The 
penalty ia. for each offence, to forfeit to the undertakers a sum not exceed- 
ing £5, and in respect of the last- mentioned offence, a further sum of 20*. 
for each day, if more than one, that it continuos (ibid,). The under- 
takers have also power to out off the pipes supplying water to persons 
contaminating their water (Waterworks Clauses Act, 1863 (26 & 27 Viet, 
c. 93), s. 16) ; see p. 322, post. 

if) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), ss. 62—67; 
see title Waters and Watercourses, p. 442, post. These provisions are 
almost identical with the Gasworks Clauses Act, 1847 {10 11 Viet, c, 16), 

BS. 21—28 (SCO title Gas, Vol. XV., pp. 360 et $eq.); but while the Gas- 
works Clauses Act, 1847 (10 iSi; 11 Vict. c. 15), 21 — 28, apply only to 

gas '‘undertakers in whose special Act they are incorporated, the Water- 
works Clauses Act, 1847 (10 & 11 Vict. c. 17)’ss. 62—67, apply to all persons 
making or supplying gas whether under statutory powers or otherwise. 
T’or a form of notice by a local authority to a gas company of fouling its 
water supply, see Enoydopajdia of Forms and Precedents, Vol. XV., p. 178. 
(f;) Model Water Bill, 1913, clause 6. 

\h) Ibid,, clause 7. .The undertakers mast not create or permit a 
nuisance on any such lands nor erect any buildings thereon other than 
offices and dwellings for persons in their employ, and such buildings and 
works as may be incidental to or connected wi^ their water undertaking 
(ibid,). As to fiap6rfluou^ lands, see title Compulsobt Purchase of 
Land and Compensation, Vol. VI., pp. 26 et seq, 

(i) See Manchester Corporation Waterworks Act, 1879 (42 k 43 Vict. 
xxxvi.), 88. 9, So, 21, 63 ; Liverpool Corporation Waterworks Act, 1880 


water belonging to him or under his control, to run or be brought 
into any stream, reservoir, aqueduct or other waterworks belonging 
to the undertakers, or does any other act whereby the water of the 
undertakers is fouled (r). 

The same Act imposes penalties on every person maKing and 
supplying gas within the limits of the special Act who causes the 
water of the undertakers to be fouled, and power is given to the 
undertakers to dig up and examine the gas pipes (/). 

649. Various powers are now conferred upon the undertakers in 
special Acts to pr(>v(3rit the water being fouled. They are authorised 
to make and carry into effect agreements with the owners, lessees 
and occiinierfl of anv lands within the drainage area of the reservoirs 
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550. A clause which has also been inserted in special Acte (i, 

enables undertakers to make bye-laws for preventing the pollution, Protection 
fouling or contamination of the water they are authorised to take. Water 
By these bye-laws they may prescribe the construction, maintenance 
and use of proper drains, sewers and works, and make provision for 
the prevention of any act or thing tending to pollution of the Bye-Uwi, 
water (k). Such bye-laws are subject to the approval of the council 
of every district comprising any part of the area within which it is 
proposed that they are to be in force, but if such consent is withheld 
unreasonably, and the Local Government Board so considers, such 
consent becomes unnecessary. The owners and other persons 
interested in the lands are entitled to compensation if their lands 
are injuriously affected by reason of the restrictions in thesS 
bye-laws (/). 


Part IV. — Supply of Water by Undertakers. 

Sect. 1. — In (renemL 

551. Undertakers authorised by special Act to supply water are Purpemesof 
required by the general Acts to afford within the prescribed area a 

supply for domestic purposes (m), for various public purposes (w), 
and for the extinction of fires (o). They are not required to supply 
water for non-domestic or trade purposes, but are authorised by 
the special Act to do so, provided that the supply for domest i ‘ 
purposes is not interfered with (p). Subject to the same proviso, 
and to certain other restrictions, undertakers are often allowed to 
supply water in bulk for any purpose beyond their prescribed area 
of supply (q). 

Sect. 2— Domestic iSupply. 

552. The undertakers ii]ust(r) provide and keep in their Wakrfor 
mains (s) a supply of pure and wliolesoine water suUicient for tbe 

(43 & 44 Viet. c. cxliii.) ; Liverpool Vorporation \ , (‘horley Union Assess* 
mcni Commiliee, [1913| A. C. 197 (rating of,»uch lands). 

(k) See Model Water Bill, 1911, clause 9, This elauso is omitted in 
later model Bills, and was allowed only in rcHpcct of watoiworks of large 
towns. The provisions in the Public Health Act, 1875 (38 iSt 39 Viot. o. 68), 
relating to urban bye laws are made applicable to thoHo bye-laws (Model 
Water Bill, 1911, clause 9) ; see also title Public Health and Local 
Adminlstration, Vol. XXI JI., p. 388. 

{1) Model Water Bill, 1911, clause 9, which also provides that the amount 
of the compensation in disputed cases is to be settled by arbitration in 
accordance with the Arbitration Act, 1889 (52 & 53 Viot. c. 49) ; see title 
Arbitration, Vol. I., pp. 437 ei seq, 

(m) See the text, infra, 

(n) See pp. 303, 304, post, 

(o) See pp. 304 et seq,, post, 

ip) See pp. 312, 313, post. 

($) See p. 313, post, 

(r) Waterworks aaus^ Act, 1847 (10 & 11 Viet. e. 17). s. 36. 

(s) The words “ in the pipes to be laid down by them *’ (ibid.) mean 
the main pipes, and do not inolude tbe service pipes ( Milnes v. Huddersfield 
Corporation (1886), 11 App. Cas. 611). An injunction may be gvanted 
restraining imdertakcrs supplying impure water {A,-Q, v. North Hlmlde 
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(.lomestio use of all the inhabitants of the town or district within 
the limits of the sj^ecial Act (t), who are entitled, as hereinafter 
mentioned, to demand a supply, and are willing to pay water rate 
for the same (a). In the absence of express provision in the special 
Act, water will be deemed to be pure and wholesome even if it 
contains ingredients which may, on passing through lead service 
pipes, cause the water to become deleterious (6). 

563. Every owner or occupier of any dwelling-house, or part of 
a dwelling-house, within the limits of the special Act is entitled, 
subject to certain conditions as to having laid or laying pipes (c, 
and paying or tendering the water rate payable in respect 
thereof (fJ) and to the provisions of the special Act, to demand and 
*reG^ive from the undertakers a sufficient supply of water for 
domestic purposes (^). The term “ dwelling-house is not limited 
to the dwelling-houses of private families, but may include lodging- 
houses (/), boarding-schools (//), and workhouses (/0» provided that 
the supply is to be used for a domestic purpose. 


WaterworLi (Jo, (1892), Timcn, I2th May, C. A. (water obtained from a 
dirtusod colliery) ; A.-O. v. Rhymney and Aber Valley Oae and Water Co. 
(1907), 71 .1. P. 435 (reservoirs unfenoed and pollnted, and no filtration) ). 
As to the iioccaaity of proceeding in the name of the Attorney-General, see 
A.-(J. V. Ronlypridd Waterworkx Co., |1008J I Ch. 388; and see also title 
PiiACTicE AND PuocEmjRB. Vol. XXllI., pp. 100. 101. As to whether 
damages itau bo recovered, see Milnes v. lladdcnfield Corporation (1886), 
11 App. Cas. 511. A like provision as to supplying pure and wholesome 
water is contained in the Public Health Act, 1875 (38 & 30 Viet. c. 65), 
8. 55 ; see p. 290, ante. 

(() As to the limits of the special Act, see pp. 276, 277, ante. 

(rt) As to rates, see pp. 313 et seq., post. 

{b) iViJnes v. Huddars field Corporation, supra. Special provisions are 
now occasionally inserted in special Acts providing for the treatment of 
till-, water to prevent it acting on load pipes ; see Skipton Water and 
linprovement Act, 1904 (4 Edw. 7. c. civ.), s. 16; Northallerton Water- 
work^i Act, 1909 (9 Edw. 7, c. Ixxxiii.), s. 19. 

(c) \s to eonimunication pijies, see i>. 307, post. 

(d) See pp. 314 et 8eq.,post. This provision does not apply if the special 
Act provides that a supply in certain parts of the area is to be given on 
tonus to be agreed (Pitts v. Plymouth Corporation, [1912] 3 K. B. 301 ). As 
to the payment where the premises are not rated, see Postmaster -General 
V. Nenagh Urban District Council, [1913] 1 I. R. 238. 

(c) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), ss. 44, 63. As 
to penalties, sm ibid., a. 43; p. 306, post For a form of application 
.and agreement for a supply of water by a water company for domestic 
purposes, sec Encyclopflsdia of Forms and Procodents, Vol. XV., p. 185. 

(/) Vidqeon v. Great Yarmouth Waterworks Co., [1902] 1 K. B. 310. As 
t o tlie liability of local authorities to see that lodging-houses arc supplied 
with water, sec title Public Health and Local Administration, 
Vol. XXIII., pp. 611, 612; as to the power of undertakers to supply 
water to lodging-houses on special terms, see ibid., p. 540. 

(q) Frederick v. Bognor Water Co., [1909] 1 Ch. 149; Barnard Castle 
Urban Council v. Wilson, [1902] 2 Ch, 746, C. A. ; South-West Suburban 
Water Co. v. St. Marylebone Union, [1904] 2 K. B. 174 (poor law school). 

(A) hiskeard Union v. Liskeard Waterworks Ceu (1881), 7 Q. B. D. 505 ; 
Chester Waterworks Co. v. Chester Union Guardians (1908), 98 L. T. 701, 
Dublin Corporation v. South Dublin Guardians, C. A. (undaM), 
cited in Michael and WilL Gas and Water, 6th ed., pp. 495, 496. A 
workhouse is not, however, a ‘‘private dwe^ing-house, if that term is 
used id a speeial Act ( Bristol Guardians v. Bristol Waterworks Co., [1014] 
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564. No very definite meaning can be attached to the terms ciaoT»s. 
“ domestic use ” or ** domestic purposes." They include the use of Domsstk 
water for the ordinary and reasonable purposes of domestic life (i)i Snyply. 
and, in the absence of provision in the special Act to the contrary, jfewiiDgof 
include the use of water for fixed baths, water-closets (/t), urinals, hot ^'domwtio 
water, heating, and fire hydrants(Z),and for the watering of gardens 
forming part of the amenities of a house (w), or for tlie washing of 
horses and carriages kept for private use (n). Most special Acts 
contain provisions declaring that a supply for certain spucifio 
purposes is not to be deemed a supply for domestic purposes, Tho 
provision may take the form of a separate clause, or the object of the 
undertakers may be accomplished by the incorporation of the Water- 
works Clauses Act, 1863 (o), which, however, is sometimes varied by 
other provisions. Under that Act a supply of water for domestic 

A. C. 379). As to whether a warehouse can be a dwelling house, oomparo 
Cooke V. New River Co. (1888), 38 Ch. D. C6, C. A., allinned on another 
around (1889), 14 App. Cas. 698. In somo rmmt special Acts provision 
has been made ior the water being supplied to eertain public institutions 
by meter ; see Selby Urban District (.’ouncil Act, 1004 (4 Edw. 7, c. ocxxxiii.), 

6. 19; Metropolitan Water Board (Charges) Act, 1007 (7 Edw. 7, c. clxxi.), 

8. 20 ; and pp. 317, 340, 341, post. 

(t) Barnard Castle Urban Couneil v. Wilson, [1002] 2 Ch. 746, C. A., 
per Romeb, L.J., at p. 750 ; Pidgeon v. Great Yarmouth Watervmrks Co.^ 

[1902] 1 K. B, 310, per Lord Alverstone, C.J., at p. 314; South-West 
Suburban Water Co. v. St, Marylebone Union^ [1904] 2 K. B. 174, per 
Buckley’, J., at p. 183 ; Busby v. Chesterfield Waterworks and Gas Light 
Co. (1858), E. B. & E. 176, per Erle, J., at p. 182. As to the moaning <*1 
the expressions when used in other statutes, see Si. Marliiis Vestry v. 

Cordon, [18911 1 Q, B. 61, C. A. ; Smith v. Muller, [1804J 1 Q. B. 192. 

(k) Weaver v, Cardiff Corporation (1883), 48 L. T. 900. In many special 
Acts the undertakers have power to charge additional rates in respect 
of baths and for certain water-closets, and in such cases the supply for 
such purposes will be excluded from the supply for domestic purposes 
included in the water TuUt{WalkerY. Lambeth W ate works {IHH), 8 R. 622; 

Sheffield Waterworks Co. v. Binqham (1880), 25 Ch. 446, n.); but it may, 
nevertheless, bo compulsory {Sheffield Waterworks Co. v. Caiier, Same v. 

Brooks (1882), 8 Q. B. D. 632). There appears to be some doubt as to 
whether a private swimming-bath is a domestic ftun)osc, but if attached 
to a school for tho purpose of teaching swimming it would fall within a 
provision in a special Act excluding trade* purposes from domestic use 
{Barnard Castle Urban Couneil v. Wilson, supra)* As to the power of 
water undertakers to supply public swimming-baths with water at special 
rates, see title Public Health and Local Administration, Vol. Xxlll., 
p. 496. In some recent Acts the capacity of the bath w Inch is included in 
domestic purposes is defined ; see Metropolitan Water Board (Charges) 

Act, 1907 (7 Edw. 7, c. clxxi.), s. 25 ; p. 340, post. 

(?) South-West Suburban Water Co. v. St Marylebone Union, supra, 
per Bucklet, J., at pp. 181 et eeq. Water for the supply of boilers for 
generating power would not be used for a domestic purpose {ibid.). 

(m) Qrar^ Jwnciion Waterworks Co. v. Davies, [1897] 2 Q. B. 209 ; Bristol 
Waterworks Co* v. Uren (1885)» 15 Q. B. D. 637 ; see Brown v, Bristol 
Waterworks Co* (1883), 41 Journal of Gas Lighting, 972, and Low v. 

Lambeih Waterworks Go* (1875), unreported, both died in Michael and 
Will’s Gas and Water, 6th ed., pp. 470, 471 ; and compare West Middlesex 
Waterworks Co* v. Coleman, Coleman v. West Middlesex Waterworks Co* 

(1885), 14 Q. B. D. 529. 

(n) Bfftiby V. OheHerfield Waterworks and Gas Light Co* (1858), £. B. & £» 

176 ; as to motor elurs, see note (p), p. 302, post* 

(•) 26 & 27 Viet. 0. 03. 
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Sbot, 2. purposes does not include a supply of water for cattle or for horses, 
DdOiSBtic or for washing carriages where such horses or carriages are kept 
Supply, for sale or hire, or by a common carrier, or a supply for any trade, 
manufacture, or business, or for watering of gardens, or for any 
ornamental purpose ( />). If a trade or business is carried on in 
a house, the residents in such house are, under that provision, 
entitled to water for domestic purposes therein (q). It is common 
now to insert in Water Acts a provision that the undertakers are 
not to be bound to supply with water otherwise than by measure any 
building used by an occupier as a dwelling-house whereof any part 
is used by the same occupier for any trade or manufacturing 
purpose for which water is required (r). Water suf^plied for 
damestic purposes incidental to a trade is not water supplied for 
the purposes of such trade within the meaning of that provision («), 
nor does such a provision extend to water supplied for non-domestic 
purposes to public institutions like workhouses (t). Such water is 
usually supplied and charged for by meter (?a). Undertakers are 
also commonly authorised by their special Act to supply water for 
domestic purposes by measure (a) ; and this is done by agreement 
between them and the consumer (/>). 

Presunrc. 565. The supply for the domestic use of the inhabitants must bo 
constantly laid on at such a pressure as will make the water reach 
the top story of the highest houses within the said limits, unless it 
is provided by the special Act that the water to be supplied by the 
undertakers need not be constantly laid on under pressure (c). 

(p) Waterworks Clauses Act, 1863 (20 &: 27 Viet. o. 93), s. 12. Some of 
these purposes may bo doomed domestic, others non-dornostic, while a third 
class are trade purposes. Water used for washing a carriago or motor car 
used by a medical mau in connexion with his praothse is not used for a 
trade or business [Harrogate Corporation v. Mackaijt [1907] 2 K. B. 611). 

iq) Barnard Castle Urban Counril v. Wilson, [1902] 2 Ch. 746, C. A. ; 
Chesier Waterworks Co, v. Chester Union Ouardiajis [WM), 98 T. L. 701, C. A. ; 
South-West Suburban Water Co. v. St. Mari/lcbone Union, [1904] 2 K. B, 
174. The test laid down in these cases is the purpose for which the water is 
us^ and not the character of premises ; see tlie cases cited in note (s), infra. 

(r) See Chester AVatoworks Act, 1874 (37 & 38 Viet. c. Ixv.). 8. 22; 
Model Water Bill, 1913, clause 16 ; Metropolitan Water Board (Charges) 
Act, 1907 (7 Edw. 7, c. clxxi.), s. 20. 

(s) Chester Waterworks Co. v. Chester Union Guardians (1908), 98 L. T. 
701, C. A. ; see Colley's Patejiis, Ltd. v. Metropolitan Water Board, [1912] 
A. C. 24 ; South Suburban Gas Co. v. Metropolitan Water Board, [1909] 2 Ch. 
666; Metropolitan Water Board v. Avery. [1914] A. C. 118 (all oases 
decided under the Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, 
e. ofxxi.), as to which sec p. 340, post). A distinction under that Act has 
been drawn in connexion with railways ; see Metropolitan Water Board 
V. London, Brighton^ and South Coast Radway, [1910] 2 E. B. 800, 0. A. ; 
bat see Colley's Patents, Lid. v. Metropolitan Water Board, supra, per 
Lord Loreburn, L.C., at p. 29. 

(0 Chester WaterworJee Co. v. Chester Union Guardians, supra ; compare 
Bristol Guardians v. Bristol Waterworks Co., [1914] A. C. 379. 

(u) Chestet Waterworks Co. v. Cheater Union Guardians, supra, and see 
the cases cited in note (a), supra. 

(а) See Model Water Bill, 1913, clause 15. As to such an agreement, see 
Southwark and VauxhaU Water Co* v. Dickenson <1889), 5 T. L. R. 261, C. A. 

(б) For a form of such agreement, see Encjclopsedia of Forms and 
Precedents, Vol. XV., p. 190, 

( 0 ) Waterworks Glauses Act, 1847 (10 & 11 Viet. c. 17), s. 35. As to 
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556. The undertakers must cause pipes to be laid down and 
water to be brought to every part of the town or district within the 
limits of the special Act whereunto they are required by so many 
owners or occupiers of houses in that part of the town or district as 
that the aggregate amount of water rate payable by them annually, 
at the rates specified in the special Act* is not less than one- 
tenth part of the expense of providing and laying down such pipes. 
No such requisition is, however, binding on the undertakers unless 
such owners or occupiers severally execute an agreement binding 
themselves to take such supply for three successive years at 
least (d). 

If for twenty-eight days after demand in writing made to the 
undertakers, and tender made of an agreement, signed by such^ 
number of owners and occupiers as aforesaid, to take and pay fof a 
supply of water for three years or more, the undertakers refuse or 
neglect to lay down pipes and to provide such supply of water as 
aforesaid, or as provided by the special Act, they become liable to 
forfeit to each of such owners and occupiers tlie amount of rate 
which he would be liable to pay under such agreement, and also 
the sum of forty shillings for every day during which they shall 
refuse or neglect to lay down such pipes or to provide such supply 
of water. The undertakers are not liable to any penalty for not 
supplying water if the want of such supply arises from frost, 
unusual drought, or other unavoidable cause or accident (c). 

Sect. 3. — Public P^iq}Ogai» 

657. In all the pipes to which any fire-plug is fixed (/) the 
undertakers must provide and keep constantly laid on, unless pre- 
vented by frost, unusual drought, or other unavoidalde accident (g)t 
or during necessary repairs, a sufficient supply of water for the 
following purposes: for cleansing the sewers and drains, for 


when a special Act otiKsnvisc provides, roc l*xirnell v. Wolverhampton New 
Water Works Co. (1801), 10 b. B. {s. s.) C7G. ThoRe proviMions do not 
extend to a supply in bulk {Womhwell Urban lAHtrict Counril v, Dearne 
Valley Waterworks Co. (1907), 71 J. P. 4111); os to supply in bulk, see 
p. 313, post. Questions on constant supply also arise under the 
provisions of special Acts; see Liverpool Corporation v. Brady (1897), 
14 T. L. It. 11 ; Dublin Corporation v, Bray Township Commissioners ^ 
[1900] 2 1. R. 88. As to penalties for not keeping tne pipes charged 
underpressure, see Waterworks Clauses Act, 1847 (10 & 11 Viot. c. 17), 
B. 43 ; p. 306, post. 

{d) Waterworks Clauses Act, 1847 (10 & 11 Viet. 17), B. 36. 

(tf) Ibid.t B. 36; as to the penalties, see ibid., s. 43. Unusual drought or 
excessive consumption in the district is a valid defence to proceedings for 
a penalty {Industrial Dwellings Co. v. East London Waterworks Co. (1894), 
68 J. P. 430). The fact that a fire-plug is open and being used for extin* 
guishing a fire is a good defence to a claim by another owner in resist of 
water from the same plug to extinguish another fire {Campbell v. East 
London Waterworks (1872), 26 L. T. 475). As to stoppage to repair a 
leak, see Young v. Southwark and VauxhaU W(d>er Co. (1893), 69 L. T. 
144. 

(/) As to such pipes, see pp. 305 et seq., post ; as to injuries caused to 
persons falling oveir them, see pp. 311, 312, posL 
{g) See note (e), supra. 
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cleanfimg and watering the streets (/i), and for supplying any public 
pumps, baths, or washhouses that may be established for the free 
use of the inhabitants, or paid for out of any poor rates or borough 
rates levied within the limits of the special Act (i). Such supply 
must be provided at such rates, in such quantities, and upon such 
terms and conditions as may be agreed upon by the persons having 
the control and management of the streets (k) and the undertakers, 
or, in case of disagreement, as shall be settled by two justices, until 
an inspector be appointed, and thereafter by such inspector (1), 

The undertakers may also in tlieir discretion grant and furnish 
supplies of water for public baths and washhouses, bathing places 
and swimming baths, either without charge or on such other 
favourable terms as they shall think fit They have a like 
power in regard to lodging-houses provided under the Housing of 
the Working Classes Act, 1890 (n). Part III. 

Sect. 4.-~-E.Ttincti(m of Fires, 

558. The undertakers, at the request of the persons having 
the control and management of the streets (n), must fix proper 


(fc) As to the powers of a local authority in re-'peiit of waterin^f of streets, 
see Public Health Act, 1875 (58 & 39 Viet. c. 51)), s. 42; title Highways, 
Streets, and Bkidces, Vol. XVI.. pp. 256, 257 ; as to street cleaning 
generally, see ibid, ; title Public Health and Local Administration, 
Vol. XXllI., pp. 608 et seq. 

{i) Waterworks Clauses Act, 1847 (10 & 11 Viet. o. 17). s. 37. As to 
the power of a local authority to 8upj>ly water for public baths or wash- 
houses, see Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 66; p. 260, 
ante ; as to the duty of sanitary authorities with regard to the water 
supply for water-closets, see title Public Health and Local Adminis- 
tration, Vol. XXIII., p. 601 ; as to the power of local authorities to 
supply public lavatories with water, see ibid., p. 602 ; as to the provision 
of baths and washhouses, open bathing places, and covered swiming baths, 
see ibid., pp. 486 et seq. 

(k) I'he expression used in the Act is “ town commissioners,” but that 
term is defined as the persons so defined in the special Act, and if none are 
so defined, then the persons having the control and management of the 
streets under any Act for paving or improving the town or district to be 
supplied with water under the special Act (W aterworks Clauses Act, 1847 
(10 & 11 Viet. c. 17), 8. 3). 

(Z) Ibid., 8. 37. The word ** inspector ** is defined as meaning an officer 
appointed under any local Act relating to the town or district supplied 
with water under the special Act for the purpose of inspecting or superin* 
tending works connected with the paving, drainage, or supply of water of 
such town or district, or an officer appointed under any general Act for 
exeauting the like duties with respect to such town or district, together 
with other towns or districts {ibid,, s. 3). As to rates for watering public 

f ardens, see JMeiropolHan Board of Works v. River Co. (1877), 37L. T. 
24; as to supply to a public fountain, see Eildreth v. Adamson {I860), 
8 C. B. (n. s.) 687 ; as to the construction of local Acts on supply for 
public purpscs, see OWtam Union Guardians v. Oldham Corporation ( 1864), 
2 W. R. 690 ; Finchley JiOcal Board v. Barnet District Gas and Water Co. 
(1893). 9 T. L. R. 264. 

(m) Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 28; Baths 
and Washhouses Act, 1878 (41 & 42 Viet. c. 14). s. 3; see title Public 
Health and Local Administration, Vol. XXIII., p. 496. 

(n) 53 &; 54 Viet. c. 70, s. 69; see title PuBUO Health akd Local 
Administration, Vol. XXIII., p. 540. 

(o) See note (i), supra. It is the duty of urban authoritios to oause 
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fire-plugs in the main and other pipes belonging to them at such 
convenient distances, not more than one hundred yards from each 
other (p), and at such places as may be most proper for the supply 
of water for extinguishing any fire which may break out within the 
limits of the special Act. Disputes as to the number and position 
of such fire-plugs are to be settled by two justices, or, ’if an inspector 
is appointed, by such inspector (q). 

569. The undertakers must from time to time renew and keep 
in effective order every such fire-plug ; and as soon as any such 
fire-plug is completed they must deposit a key thereof at each place 
within the limits of the special Act where any public fire-engine is 
kept, and in such other places as may be appointed by the persons 
having the control and management of the streets, and must put up 
a public notice in some conspicuous place in each street in which 
such fire-plug is situated showing its situation. This notice the 
undertakers may put up on any house or building in such street (7’). 

560. The cost of such fire-plugs, and the expense of fixing, 
placing, and maintaining them in repair and of providing the keys, 
must be defrayed by the i)ersons having the control and inanage- 
mont of the streets (a). Such persons are not, however, liable for 
these costs and expenses if the undertakers have placed the fire- 
plugs without being requested to do so {b). 

561. The undertakers must also, at tlio request and expense of 
the owner or occupier of any work or mamifactury situated in any 
street in which there is a pipe of the undertakers, ])lace and main- 
tain in effective order a fire-plug as near as conveniently may be to 
such work or manufactory. Such fire-plug may only be used for 
extinguishing fires (c). 


firo-plugs to bo provided and inainhtined (PubJic irealth Act, 187fi 
(38 & 311 Viet. c. 55), ft. 60; seo j>. 241), ante). As to the requoHt by a local 
authority being unde.r fteal, see Grand Junction Waterworks ('o. v. lirenU 
ford Local Board, [1894] 2 Q. B. 735. C. A., per IAndlex, L.J., at p. 740. 
As to the liability of the undertakers for peualtics for neglect to fix fire- 
plugs, sec p. 306, post ; a.s to the duties of local authoritieH in con- 
nexion with the provision of fire appliances gcjnerally, sec title Public 
Health and Local Administiiation, Vol. XXI 11., pp. r>4S et aeq. 

(р) Unless another distance is prescribed in the special Act (Waterworks 
Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 38). 

{q) Ibid. As to such inspector, see note (/)f P- ante. If any pipe 
is not of sufficient size to take a proper lire-plug, the justices cannot 
require the undertakers to lay a pipe that will be sufficient {U. v. WeUi 
WaUr Co. (1886), 55 L. T. 188). 

(r) Waterworks Clauses Act, 1847 (10 & 11 Viet. e. 17), s. 39. In urban 
districts it is the duty of the local authority to see that such marks are 
affixed (Public Health Act, 1875 (38 & 39 Viet. c. 66), s. 66; see title 
Public Health and Locai. Administkation, Vol. XXIII., pp. 648, 649), 
and they are liable for damage duetoeiTorin the indication plate {Dawson 

Co, V. Bingley Urban Counoil, 11911] 2 K. IJ. 149, C. A.). 

(a) Waterworks Clauses Act, 1847 (10 A. 11 Viet. c. 17), s. 40; see 
note (k), p. 304, ante, 

{h) Grand Junction Waterworka Co. v. Brentford Local Board, aupra* 

(с) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 41. 
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562. The undertakers must at all times keep charged with water 
all their pipes to which fire-plugs are fixed, unless prevented by 
frost, unusual drought, or other unavoidable cause, or during 
necessary repairs, and at such a pressure as will make the water reach 
the top story of the highest house within the limits of supply (cZ), 
unless otherwise provided in the special Act(<?). Failure to comply 
with this provision renders the undertakers liable to penalties, but 
not to an action for damages (/). The undertakers must allow 
all persons at all times to take and use such water for extinguish- 
ing fire without making compensation for the same, but such 
gratuitous supply can only be taken from pipes of the undertakers 
to which fire-plugs have been affixed (<7). 

Sect. ^.—Penalties for Failure to Supply* 

563. The undertakers are liable to a penalty of £10 if, except 
when prevented as aforesaid (//), they (1) neglect or refuse to fix, 
maintain, or repair such fire-plugs; or (2) neglect or refuse to 
furnish to the persons having the control or management of the 
streets a sufficient supply of water for the public purposes aforesaid 
upon such terms as shall have been agreed on or settled as 
aforesaid (i) ; or (3) neglect to kee[) their pipes charged under such 
pressure as aforesaid (j); or (4) neglect or refuse to furnish a supply 
of water to any owner or occupier entitled under the special or 
incorporated Acts to receive a supply of water during any part of 
the time for which the rates for such supply have been paid or 
tendered (A:). In addition to the said penalty, they forfeit to the 
persona having the control and management of the streets and 
to every person having paid or tendered the rate the sum of 40«. 
for every day during wliioh such refusal or neglect shall continue 
after notice in writing has been given to the undertakers of the 
want of supply (/). 

If any person is injured by reason of the neglect or refusal of 
the undertakers in respect of any of the above matters, he cannot 


(d) Watorworkri Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 36. 

(e) Ibid., H. 42. As' to unavoidable cause or accident, see note (e), 
p. 303, ante. 

(/) Atkinson v. Newcastle Waterworks Co. (1877), 2 Ex. 1). 441, C. A. ; 
M'Colla V. Clacion-on-Sea Oas and Water O. (1889), 5 T. L. R. 690, C. A. ; 
nud compare Clegg, Parkinson efc Co. v. Barley Gas Co., [1806] 1 Q.B. 592 ; 
Purnelly. Wolverhampton Sew Water Works Co. (1861), 10 C. B. (N. s.) 576. 

(g) Wcardnle and Cornett Water Co. v. Chester de- Street Co-operative 
Society, [1904] 2 K. B. 240 (where the water was taken from a service 
pip^, and there was no evidence that fire-plugs had been fixed in the 
company’s mains). 

{h) As to prevention by frost or drought etc., see the text, supra; 
note (e), p. 3u3. ante, 

(i) See pp. 303, 304, ante, 

O') See p. 302, ante. 

(X) As to rates and cutting off the supply of water, see pp. 314. 318, 
319, post In order that the penalty may be recovered, it is not enough 
that the supply should be insufficient : the supply must be completely 
interrupted (Smpson v. South Oxfordshire Water and Oas Co., [1908] 
1 K. B. 917). As to wh^ penalties are recoverable, see Sheffield Water- 
works Co. V. Carter, Same v. Brooks (1882). 8 Q. B. D. 632. 

(I) Waterworks Clauses Act, 1847 (10 & 11 Viot. 0 . 17), b. 43. 
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recover damages in an action, but his remedy in respect of such 
injury is confined to the recovery of these penalties (m). In respect 
of matters for which a penalty is not specifically prescribed the 
remedy is by action for damages (n). 

Sect. 6. — Communication or Senice Pipes* 

Sub-Sect, l.— Pwtica of Undertakers. 

564 . Before the owners and occupiers of premises can become 
entitled to demand a supply of water from the undertakers, com- 
munication or service pipes must be laid between the premises to 
be supplied and the mains of the undertakers. These may be laid 
by the owners or occupiers themselves, subject to the regulations 
and superintendence of the undertakers (o), but in regard to houses 
of small value the undertakers may be required to do this work at 
the expense of the owner or occupier (p). In laying these pipes, 
the undertakers have the same powers of breaking up the streets as 
they have in respect of their mains {q). 

The general provisions in regard to the laying of these communi- 
cation pipes apply also, with slight variations, to local authorities 
supplying water under their general |>owerfl ; but they apply only in 
districts or parts of districts where the local authority lays any pipes 
for the supply of any of the inhabitants thereof (r). 

565 . The undertakers must upon the request of the owner of 
any dwelling-house («) in any street in which pipes have been 
laid down by them(0, the annual value of which house does n('t 
exceed i!10, or upon the request of the occupier, with the consent 
in writing of the owner or reputed owner of any such house or 
of the agent of any such owner {a\ and ui)on payment or tender of 


(/a) Sec the cases cited in note (/), p. 306, ante. It is not clear that tlio 
person injured would not also bo entitled to an ijijimctioii; mo Gale v. 
Uhymiiey arid Aber Valleys Qas and Water Co. (190 >), 67 d. P. 430, C. A. ; 
and compare Weale v. West- Middlesex Waterworks ( i820), 1 Jac. & W. 368 ; 
Low V. Lambeth Wateneorks Co. (1875), cited in Michael and Will’s (laa 
and Water, 6tL (id., p. 471. t 

(n) See the cases cited in note (/ ), p. 306, anU, note (m), supra ; Simpson 
V. South Oxfordshire Water and Oas O'o., *[1908] 1 K, B. 917; Gate Vd 
Ehymney and Aber Valleys Oas and Water Go., supra. 

(o) Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 17), ss, 48 — 53. 

(p) Ibid., ss. 44 — 47. It is now a common provision in special Acts 
that the undertakers are not to be bound to supply more than one house 
by means of the same communication pipe ; they may rcfjuire a separate 
pipe to be laid from the main pipe into each house sujiplied by them by 
water (Model Water Bill, 1913, clause 12 ; see Gale v. lihymney and Aber 
Valleys Oas and Water Co., swpra). 

(g) Waterworks Clauses Act, 1847 (10 & 11 Viet. o. 17), ss. 28 — ^34 | 
see pp. 290. 291, ante. As to the distinction between mains and service 
pipes, see Whittington Oas Light and Coke Co., Lid. v. Chesterfield Oas and 
Water Board. [1914] 1 Ch. 270, affirmed, [1914] 2 Ch. 146, C. A. 

(r) Public Health Act, 1875 (38 & 39 Vict.c. 55), s. 57 ; see p. 259, ante. 

(«) As to the meaning of dwelling-house,” see p. 300, ante., 

It) As to the rights of owners to require pipes to be laid by the under- 
takers in streets, see p, 303, ante. 

(a) The words V with the consent in writinff of the owner or reputed 
owner of any such house, or of the agent of such owner ” ore deemed to be 
omitted in the application of the provision in the text to local authorities 
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the proportion of water rate in respect of such house by the special 
or incorporated Acts made payable in advance (/.>), lay down and 
keep in repair communication pipes and other necessary works for 
the supply of such house with water for domestic or other purposes, 
and thereupon the occupier of such house is entitled to have a 
suflicient supply of water for his domestic purposes from the 
undertakers (c). If the undertakers neglect or refuse to lay down 
such communication pipes or other works when the terms above 
mentioned have been complied with, they are liable to forfeit to the 
person making the request the sum of and a further sum of 40«. 
for every day the refusal or neglect continues after seven days from 
the making of tlie request and tender (d). 

566. The undertakers may charge for the pipes and works, in 
addition to the water rate, such reasonable animal rent as may be 
agr(‘.ed upon or, in case of dispute, as shall be settled by two justices, 
or by an inspector wli(3n one is appointed (c). The rent is chargeable 
on and recoverable from the occupier, or on his default from the 
owner, of the house at the same times and in the same manner as 
water rates (/). Such pipes and other works are not subject to 
distress or to be taken in execution under process of law or 
sequestration in bankruptcy against the occupier or owner, unless 
be becomes the proprietor thereof (g). 

The owner or reputed owner of any house to which such 
communication pipes or other works have been laid by the under- 
takers may at any time become the proprietor thereof by paying off 
the amount then duo to the undertakers in respect of the costs of 
providing and laying such pipes and works and all rent at that 
time due in respect thereof (//)• 

567. If the occupier for the time being of the house in which 
any communication pipes or other works or engines have been 
laid down by the undertakers refuses to pay for a supply of 
water, or if the house is unoccupied for twelve months, the under- 
takers may demand from the owner the amount of money expended 


supplying water under I be Public Health Act, 1876 (38 & 39 Viet. o. 55) 
{ihid.,». 67). They are also omitted in special Acts of local authorities; 
see Model Water Bill, 1913, clause 1. Any rent for pipes and works paid 
by an occupier under that provision may be deducted by him from any 
nmt from time to time due from him to such owner (Public Health Act, 
1876 (38 & 39 Viet, c, 65), s. 57). 

(6) As to payment of ratros, sec pp. 314, 316, posi. 

(<j^ Watei'woVks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 44 ; as to 
the meaning of domestic purposes,” see p. 301, ante ; as to penalties for 
refusing to give a supply, see pp. 303, 306, ante. 

{d) Waterworks Clauses Act, 1847 (10 11 Viet. c. 17), s. 45. 

f«) As to an inspector, see p. 304, ante. In the case of local authorities 
supplying water under their general powers, such disputes are to be settled 
by a court of summary jorismotion (Public Health Act, 1875 (38 & 39 Viet, 
e. 65), s. 57). 

if) As to the recovery of water rates, see p. 318, posf. 

(<?) Waterworks Clauses Act, 1847 (10 & 11 Viot. e. 17), s. 44; see title 
DlbTRBSS, Vol XL, p. 141; and pp. 317, 318. post. 

(h) Waterworks Clauses Act, 1847 (10 & 11 Viet, o, 17), s. 47. All 
iu:^or rent then ceases to accrue to the undertakers (tbid.). 
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by them in laying down the pipes, works and engines. If the 
owner after ten days’ notice from the undertakers neglects or refuses 
to pay such money, the undertakers may enter the house and 
remove the pipes and works. The balance of the money, less the 
value of the pipes and works and arrears of rent in respect thereof, 
is recoverable, with the costs incurred, from the owner, or from the 
occupier for the time being, in the same manner as water rates. 
No greater sum, however, is recoverable from an occupier than tlie 
amount of rent for the time being owing by him, unless he refuse 
to disclose the amount of rent owing by him. The occupier is 
entitled to deduct from the rent payable by him the sum so 
recovered or which he shall have paid on demand (t). 

Suh-Sect. 2 . — to he Laid hy <)irnrrn and Orntpure. 

568. Any owner or occupier of any dwelling-house or part of a 
dwelling-house within the limits of the special Act who wishes 
water from the works of the undertakers brought into his promises, 
and who has paid or tendered to the undertakers the proportion of 
water rate in respect of such premises by the special or iiicorj>orated 
Acts directed to be paid in advance, may open the ground between 
the pipes of the undertakers and his premises, having first obtained 
the consent of the owners and occupiers of such gi*oundO)» and lay 
any leaden or other pipes from such premises to communicate with 
the pipes of the undertakers (/c). These pipes must be of a strength 
and material approved by the undertakers, or in case of dispute 
settled by two justices, or by an inspector when one is appointed (i). 

569. Before an owner or occupier begins to lay any such pii)6 
lie must give the undertakers fourteen days’ notice of his inten- 
tion to do 8o(m); and before making the communication with the 
pipes of the undertakers he must give two days’ notice to the 
undertakers of the day and hour when it is intended to make such 
communication (n). 

The coniniunication must be made under the superintendence 


(i) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 46. 

(j) As to his power to break up the streets, see p. 310, poH. This, 
presumably, carries with it the right to lay the pipes in the subsoil of the 
street; see Schweder v. Worthing Oae Light and Coke Co. (No. 2), [1913] 
1 (ih. 118. Apart from statutory powers, an owner of houses cannot lay 
pipes in the subsoil of streets without the consent of the owner of such 
subsoil, even with the consent of the local authority (Ooof/«o»v. Riohardaon 
(1874), 9 Ch. App. 221). 

(k) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), a. 48. 

(l) Ibid. Regulations or bye-laws are usually made by imdertakers in 
respect of these pipes. The Local Government Board has issued a seriM 
of model bye-laws or regulations dealing with this and other matters in 
regard to which undert^ers have power to make bye-laws. 

(ml Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 48. For a 
form of notice, compare Encyclopaedia of Forms and Precedents, 
Vol. XV., pp. 161, 162; for a form of consent by the owner or occupier 
of the intervening ground, see ibid., p. 160. 

(n) Waterworks Oauses Act, 1847 (10 & 11 Vict. o. 17), i. 49 . For a 
form of notice, compare Enoyclopmdia of Forma and Precedents, Vol. XV., 
p, 162, 
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and according to the directions of the surveyor or other officer 
appointed for the purpose by the undertakers, unless he fails to 
attend at the time mentioned in the said notice (o). 

The bore of any such communication pipe must not exceed the 
prescribed limits, and where no limits are prescribed it must not 
exceed half an inch, except with the consent of the undertakers (p). 
This restriction must, however, be subject to the right of the owner 
or occupier of a dwelling-house to have a sufficient supply of water 
for domestic purposes (q), 

670 . Any person who has laid down any pipe or other works, or 
who has become the proprietor thereof, may remove the same after 
having first given six days* notic(i in writing to the undertakers of 
his intention to do so and of the time of such proposed removal. 
IJe must also make compensation to the undertakers for any injury 
or damage to their pipes caused by the removal (r). 

571 . Any owmer or occupier may open or break up so much 
of the pavement (s) of any street as is between the pipe of the 
undertakers and his house, building, or premises, and any sewer or 
drain therein, for any of the above purposes (t). He must do as 


{o) Waterworks Clauses Act. 1847 (10 & 11 Viet.c. 17), 8.49. Disputes 
as to the inaniior in which such pipe shall be made to communicate are 
settled by two justices, or by tho inspector where one is appointed 
(ibid.). Ill the case of local authorities supplying water under their 
general powers tho dispute is settled by a court of summary juris- 
diction (Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 57). If the 
ooiiimuuication is properly made, and the undertakers subsequently cut 
tho conno\iou, they are liable for damages in respect of trespass and to 
bo restrained by iuj unction from preventing the communication from 
being inad(‘; in this cikse the remody is not recovery of a penalty for 
failure to supply water (Gale v. Rhymmy and Aber Valleys Gas and 
Water Co. (1903), 67 J. P. 430, C. A.). ’ The cost of certain works, 
such as valves to regulate the su])i>ly, if inserted in communication 
pip(vs to suit the requirements of the undertakers, may bo payable by 
the undertakers (Ward v. Folkestone Waterworks Co. (1890), 24 Q. B. D, 
334). 

(p) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 50. 

(q) Thus, in the absence of provision to the contrary, the owner or 
occupier may lay several pipes of the prescribed hove (Sou&’Wesi Suburban 
Water Co. v. St. Marylebone Union, [1904J 2 K. B, 174, per Buckley, J., 
atp. 184 ; Dublin Corporation v. South Dublin Guardians, C. A, (undated), 
cited in Michael and Will’s Gas and Water, 6th ed., p. 495). 

(r) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), a. 61. Fora 
fom of notice, compare Encyclopscdiaof Forms and Precedents, Vol. XV., 
p. 162. Removal of the pipes or works without giving such notice to the 
undertakers makes the person so doing liable to forfeit to the undertakers 
a sum not exceeding £5 over and above the damage to their pipes and 
works, damages for which can be recovered by action (Waterworks ClanseB 
Aci. 1847 (10 & 11 Viot. c. 17), 8. 51). 

(s) The word pavement ” is not confined to the foot pavement (Qhver 
V. East London Water Works Co. (1868), 16 W. R. 310). 

(t) It is only for the above purposes, namely, for the laying or removal of 
service and works, that an owner or occupier may open or break up a 
street. Only the undertakers may do so for purposes of repair, except 
where tho right to do so iseonlerredonownersby statute, as for instance by 
the Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7,c. clxxi.),s. 19 ; 
seepp; 339, 340, post An owner may, however, open or break up a street to 
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little damage as possible, and make compensation for any damage Sect. & 
done in the execution of any such work(iO* Every such owner or Communica- 
occupier desiring to break up the pavement of any street, or any tlon or 

sewer or drain therein, is subject to the same necessity of giving tovlce 

previous notice to the persons liaving the control or management of "5?** 
the same, and to the same control, restriction, and obligations in and 
during the time of breaking up and reinstating, and to the same 
penalties for any delay in regard thereto, as the undertakers are 
subject to by virtue of the special Act and the Acts incorporated 
therewith (a). 

No owner or occupier of premises may make any alteration in Alteration 
any communication or service pipe, or in any apparatus connected service 
therewith, without the consent of the undertakers (b). 


Suh-Sect. W.—LiaHHiy fcr Tkfictive 11 orA's in Stnds. 

672. Where the undertakers, in the performance of Ibeir Tripping over 
statutory duties, place a lire-plug (/•) or stopcock {d) in a street, 
and persons are injured by falling over the fire-plug or stopcock, ‘ 
either because of its defective condition, or because of the defective 
state of the highway in which it is ])lac(id (<•), the liability of the 
undertakers depends upon whether or not they liavo been guilty of 


lay a coramunicatioii pipe to connect indirectly with the pipes of the 
undertakers through another service pipe if the undertakers consent 
(Pearson v. Tenteraen Corporation (1910), 74 J. P. 405). As to breakinv 
up to restore a connexion which has been severed, see Sheffield Waicrworls 
Co, V. Wilkinson (1879), 4 C. P. 1). 410. 

(tt) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 62. 

(tf) Ibid. As to these provisions, see ibid.^m. 29 — 34; and pp. 274, 291, 
ante. The owner is therefore liable for improper reinstatement (Glover 
V. East London IFaf^r Works Co. (1868), 16 W. R 310). Fora form of 
notice of intention to break up pavement, compare Eiicyclopst^lia of 
Forms and Precedents, Vol. XV., p. 163. 

(b) Waterworks Clauses Act, 1863 (26 & 27 Viet. c. 93), s. 19 ; see p. 323, 
post. It is still a doubtful question wliether an owner of premises or 
the undertakers are liable to repair communicathyi pipes in the absence 
of provision in the special Act. As to the spe^cial provisions in tin*. iiietrO' 
politan area, see pp. 339, 340, post. If the undertakers brepik up tho 
street, an owner may bo liable to pay the cost of repairing a leak 
(Giind Junction Waterworks Co. v. Uodocanachi, [1904] 2 K. B. 230, 
distinguishing Chapman v, Fylde Waterworks Co., [I894J 2 Q. B. 699, 
C. A.). If the undertakers do the work, they cannot recover from the 
owner of the premises unless they show that he is the owner of the pipe 
(Colne Valley Water Co. v. Hall (1907), 72 J. P. 25, C. A.) ; and it is douhilul 
if they can recover then (ibid. ; see S. C. (1907), 71 J. P. 173). On the 
other hand, if the owner or occupier does the repair, he cannot recover 
the cost from tho undertakers unless he proves that they are the 
owners of the pipe (ParneU v. Portsmouth Waterworks Co. (1910), 76 
J. P. 99). 

(c) See pp. 304, 305, ante. 

(d) See p. 292, ante. 

(e) The same principles apply to damage caiiscjd by tho bursting of fire- 
plugs ; see Hancock v. Southwark and Vauxhall Waterworks Co., [ 1 8891 W. N. 
198 ; Steggles v. New River Co. (1865), 13 W. B. 413, Ex. Ch., where it 
was held that a water company must take precautions to prevent bursting 
from ordinary frost. A water company will not, however, be liable lor 
bursting due to exceptional frost {Blyih v. Birmingham Waterworks Vo, 
1866), 11 Exeh, 781). 
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sioT.(>. negligence (/). They are not, therefore, liable if the fire-nlug or 
Comnumica- stopcock has been properly laid and constructed in the first 
tjon or instance, and has been maintained in a reasonably proper condition, 
Berrice injury is caused by the fire-plug or stopcock subsequently 

projecting above the pavement solely by reason of the ordinary 
wearing away of the highway (g)* To render them liable it must 
be shown that the fire-plug or stopcock was improperly laid or 
constructed (/?), or that the pavement was improperly reinstated (i), 
or that they have failed to keep the fire-plug or stopcock in proper 
repair (/c). In the case of a stopcock, they are liable for failure to 
repair it even though it belongs to the owner of the house supplied, 
provided that the duty to repair is not cast upon the owner (/). If, 
. however, the duty of keeping it in repair is cast upon the owner 
0 ^ the house (a), the undertakers are not liable (6). 

Sect. 7 . — Water for Trade and Non~dome»tic Purposes, 

Extent of 673. Undertakers are commonly authorised to supply water for 
light to be trade and other non-domestic purposes on such terms and conditions 
think fit. No person, however, is entitled to a supply of 
water for other than domestic purposes if such supply would inter- 
fere with the sufficiency of the supply for domestic purposes (c). 
The water is usually supplied by measure, and the special Act 

if) Sec, generally, titles Hiouways, Stkkets, and Bridges, Vol. XVJ., 
pp. 133 et ««£., 163; Negligence, Vol. XNl., pp. 37l> et m/. ; and compare 
Jilagrave v, Bristol Waterworks Oo. (1866), 1 H. &, N. 369 ; Oatilr v. Stockton 
Waterworks (1876), L. K 10 Q. B. 463. Ah to the liability of the under- 
takers for nuisance, see p. 278. ante . titles Nvisance, VoI. XXI.. pp. 625 
et seq, : Waters and Watkkcoursks, p. 456, post, 

{g) Moore v. Lambeth Wateruwrks (Jo, (1886), 17 Q. B. 1). 462, C. A.; 
compare Kent v. Worthing Local Board (1882), 10 Q. B. D. 118, overruled 
by Thompson v. Brighton Corporation^ Oliver v. Horsham Local Boards 
[1894] 1 Q. B. 332, C. A, 

{h) Hendra v. OheUca Waterworks Co. (1891), 8 T. L. R. 101; Osborn 
V. Metropolitan Water Board (1910), 102 L. T. 217. 

(f) Hartley v. Bochdale Cori»oration, [1908] 2 K. B. 694. 

(k) Bayle'y v. Wolverhampton Waterworks Co. (1860), 6 H. N. 241; 
Stockings v. Lambeth W,at€rwor1ce Co. (1891), 7 T. L R. 460, C. A.; Bosen- 
haumv. Metropolitan Water Board (1910), 103 L. T. 284; S. C., 103 L. T. 
739, C. A., where a new trial was ordered ; compare Blackmore v. Mile 
End Old Town Vestry (1882), 9 Q. B. D. 451, C. A. ; Struts v. Southwark 
and Vau'xhaU Water Co. (1889) 63 J. P. 424. 

(l) Strute V. Soxithwark and Vauxhall Water Co., supra ; Chapman v. 
Fylde Waterworks Co., [1894] 2 Q. B. 599, C. A.; compare Colne Valley 
Water Co. v. Hall (1907), 98 L. T, 398, C. A. As to the right of the owner 
to ^en the street to r(5pair, see note (f), p. 310, ante; and as to his 
liabilitv to repair, see note (6), p. 311, ante. 

{a) As, for instance, by the Metropolitan Water Board (Charges) Act, 
1007 (7 Edw. 7, c. clxxi.), s. 19 ; see p. 340, post, 

[b) Batt V. MetropoHian Water Board. [1911] 2 K. B. 965, C. A., dis- 
tinpishing Chapman v. FyUe Waterworks Co„ supra; Stacey v. Oaa Light 
and Coke Co,, Metropoliian Water Board and West End TaUorinQ Co^ 
(1910). 0L.G. R. 174. ‘ ^ 

. («) »See Model Water Bill, 1913, clause 15. As to the distinction between 

domestic and non-domestio purposes, see p. 301 . ante. Water required for 
domestic purposes in a workshop or factory, or like place, is not water 
required for trade purposes ; see p. 302, ante. Local authorities, under 
their general powers, can also supply water for trade and non -domestic 
purposes ; see p. 260, onto ; see also Towns Improvement Clauses Aot. 
1847 (10 8 e 11 Viot. 0 , 34), as. 122, 123, which apply when inoozpoiated. 



Part IV.-— Supply of Water by Undertakers. 


818 


prescribes a limit of price per 1,000 gallons (d). Whore the under- 
takers are authorised by their special Act to supply water for other 
than domestic purposes, they are not liable, in the absence of 
express stipulation under any agreement for such supply, to any 
penalty or damages for not supplying such water, if the want of 
such supply arises from frost, unusual drought, or other unavoidable 
cause or accident (e). 


Sect. 8. — Stipply in Bulk. 

574. Undertakers are also commonly authorised to supply water 
in bulk outside their limits of supply, and to enter into agreements 
for the purpose with any local authority, company or persons. The 
supply may be for any purpose and for such remuneration and on 
such terms and conditions and for such period as may be agreed 
upon (/), It is provided, however, that such supply is not to be given 
except with the consent of any company or person supj)lying \vater 
under parliamentary authority within the area to be suj)plied and 
of the local authority of the district comprising that area, or if and 
so long as such supply would interfere with the supply of water for 
domestic purposes witliin the limits of the special Act (//). Any 
water company may also contract to supply water to any local 
authority (/O, or to another company within its area, who will 
distribute it (i). 

Sect. 9 . — Charges for Supjdij. 

Sub-Sect. \.~^WaUr ItaUs. 

576. The charge made for water supplied for domestic purposes 
does not usually depend upon the quantity consumed, but takes 
the form of a rate based upon the value of the premises to which 
the supply is given (A:). The special Act may also authorise the 


(d) Model Water Bill, 19i;i, elause 17; as to the supply of meters and 
r(‘covery ol see pp. 917, 918, 'post. 

{€) Waterworks Claiises Act, 1863 (26 k 27 Viet, a 93), 8. 13 ; as to such 
unavoidable causes, see p. 303, ante. 

if) Model Water Bill, 1913, clause 29. For a form of agreement to 
i^iipply water outside the district of the undiTtakers, see Kucvchijuiidia of 
Foruis and Proccdeiits, Vol. XV., p. 199 As to the ccnstructiou of such 
an agreement in relation to pressure, sec WomhweU Urban District Council 
V. Beame Valley WaiertBorks Co. (1907), 71 J. P. 415; Hoothill U pper 
Urban Council v. Wakefield Rural Council, [190.5] 2 Ch. 516, F. A. 
A local authority agreeing to take a supply of water may, in the absence of 
stipulation to the contraiy, sell part of it at a profit to another authority 
i Halifax Corporation v. Soothill Upper Local Hoard (1874), 31 L. T. 6). 
Local authorities have also power to supply water in bulk to adjoining 
authorities (Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 61 ; see 
p. 261, ante), 

(g) Model Water Bill, 1913, clause 23 ; see p. 300, ante, 

(h) Public Health Act, 1875 (38 39 Viet. c. 55), s. 63. For a form of 

agreement, s(ie Encyclopaedia of Forms and Precedents, Vol. XV., p. 195. 

(t) Ticehurst and District Water and Oas Co., Ltd. v. Oat and Waterworks 
Supply and Construction Co,, Ltd. (1911), 55 Sol. Jo. 459. 

(A;) A water rate is not a rate in the sense of being a local tax (VoffA<zmp- 
ton Corporation v. EUen, [1904] 1 K. B. 299, C. A. ; BmUh y, Birmingham 
{Churchwardens etc.) (1888), 22 Q. B. D. 211, 703). It is dehn^ as 
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undertakers to charge, in addition to the rate, certain fixed sum 
for every water-closet beyond the first, and for fixed baths and othe 
services (1), 

576 . Under the provisions of the Waterworks Clauses Act, 1847 {m] 
the water rates, except as otherwise provided, must be paid by aui 
are recoverable from the person requiring, receiving, or usin, 
the supply of water, and are payable according to the annue 
value of the tenement supplied with water (n). Any disput 
arising as to such value is determined l)y two justices OO- Bud 
determination, in the case of a bond fide dispute, must he made befor 
tlie rates can be recovered ( j)) , and undertakers may bo restraine* 
from cutting off the water supply for non-payment of rate 
while such a disj)uto is ponding ( 7 ). The expression “ annuo 
value,” in tlio ahsence of other provision in th(^ special Act, mean 
tlie net annual value, that is to say, the gross value after deductin 
the burdens the pr( 3 iiiiBes have to hear (/•), and it is the net annuo 
value of the premises as they stand and are occupied («). In sora 


“ any rent, reward, or payment to be made to the undertakoi 
for a supply of water ** (Waterwoiks ClauROs Act, 1847 (10 11 Viet. (*.17 

s. 3). A rent for water supplied under an agreenumt w itli a local autlioritj 
made pursuant to the Public Health Act, 1875 (38 A, 39 Viet. e. 55), s. 5 
(see p. 202, urite), is a rate within the meaning of tbid., s. 266; see till 
Katios and Rating, Vol. XX IV., p. 20. A covenant by a lessor to pay al 
rates and taxes, in some cases includes a water rate for domestic juirposes 
see title Landlord and Tenant, Vol. XVlll., p. 402 ; Spanish Tclegrap 
Co, V. Shcplmd (1884), 13 Q. B. D. 202; Jiadcock v. Hunt (1888). 2 
Q. B, D. 145, C. A. ; Bourne and Tant v. /Salmon and GlucJcstein, Ltd. 
[1907] 1 Ch. 610, C. A. 

{1} 8eo Mfuicl Water Bill, 1013, clause 10. A closet connected with th 
sewers, but to which water is not laid on, is not chargeable as a water 
closet {Eoherts v. South Essex Watenvorks Co. (1003), 67 J. P. 404). As t< 
supply at a liigb level, see West 3Ii(ldh'sex W uter-U'orks Co. v. Suwerkro] 
(1820), 4 C. iV P. 87. 

(w) 10 A II Viet. c. 17. 

{n) Ibid.f s, 08. As to the time of pauiieiit, see p. 316, post. 

( 0 ) Waterworks t'la'uses Act, 1847 (10 A 11 Viet. c. 17), s. 68. 

Ip) Acuj lUver Co. v. Mather (1875), L. R. 10 (,’. P. 442. Justices can 
however, determine the annual value in the same procticdings as are takei 
for the recovery of the rate (Lea v. Abergavenny Improvement Commissioner. 
(1885), 16 Q. B. D. 18). If the special Act luithorises a minimum luni] 
Biiin to be charged, as alt-emativo to a rate, this sum can be recovered 
although there may have been a dispute as to the annual value (CJolm 
ValUy Water Co. v, Trehame (1884), 48 J. P. 279). 

(q) Hayward v. East London Wntemmks Co. (1884), 28 Ch. B. 138 ; com 

pBte Posimaster-Oeneral Y. Nenagh Urban, District Couneil, [1913] 1 I. R 
238. The owner or occupier must act with reasonable diligence to have 
the value determined (ibid.). Until the amount is determined the ownej 
or ocou^r cannot recover the excess paid, or recover penalties for non 
supply V. East London Waterworks Go. (1884), Cab. A El. 331 , 

compare Slator v. Burnley Corporation (1888), 69 L, T. 636); Slater v, 
Bwnley Corporation (No, 2) (1889), 63 J. P. 635). 

(r) j[)obbs V. Grand Junction Waterworks Go. (1883), 9 App. Cas. 49; 

Waterworks Co. v. Longshaw (1882), 9 Q. B, D. 145; and set 
Book V. Liverpool Corporation (1859), 7 C. B. (N. s.) 240 ; B, v. Dodd (1865), 
L. B. 1 Q. B. 16 ; B. v. Bilston (1866), L. R. 1 Q. B. 18 ; Sheffield WaUr- 
works Co. y. Bennett (1873), L. R. 8 Exch. 196, Ex. Ch. 

(n) Thus, if they are occupied as a public-house, the rate for domestic 
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special Acts other terms are used, such as “rent” or “annual 
rent/’ but these, in the absence of qualifying provisions, mean net 
annual value (^). 

577. In more recent special Acts the water rate for domestic 
purposes is based on the rateable value ascertained by tlie valua- 
tion list in force at the commencement of the quarter for which 
the rate accrues, or, if there is no such list in force, then by 
the last rate made for the relief of the poor (a). The special Act 
provides the maximum rates which the undertakers may charge, 
and these rates are frequently proportionately smaller as the 
premises increase in value (b). In the absence of special provision, 
undertakers are not bound to charge equal rates to owners or 
occupiers of houses of the same value ((•)• 

578. When several houses or parts of houses in the separate 
occupation of several persons are supplied by one common pipe, 
the several owners or occupiers of such houses or parts of houses 
are liable to the payment of the same rates for the supply of water 


purposes is based on the arimial value of tho house as liconstul premiscit 
{West Middlesex Waterworks (Jo. v. Coleman, Volemonv. West Middlesex 
Waterworks Co, (1885), 14 Q. 15. 1). 529 ; compare Airdrie, Coatbridge 
and District Water Trustees v. Flanagan (1000), 8 F. (Ct. of Sess.) 932). 
A garden attached to a house is taken into account in estimating the 
value {Bristol Waterworks (Jo. v. Vren (18S5), 15 Q. B. D. 637; Grand 
Junction Waterumks Go. v. Davies, [1897) 2 Q. B. 209). As to the supply 
of w'ater for watering a garden, se^ p. 302, ante. 

(() Sheffield Waterworks Co. v. Bennett R. 8 Exch. 196, Ex.Ch. ; 
and see the oases cited in note(«), p. 314, ante ; compare also Bose v. 
Watson, [1894] 2 Q. B. 90; Smith v. Birmingham Corporaiio7i> (1883), 11 
Q. 15. 1). 195, which must, however, bo read subject to Jhbhs v. (hand 
Junction Waterworks Co. (1883), 9 App. Cas. 451. 9’iie expressiem “ annual 
rack-rent” has been given different meanings according to the context; 
see Bristol Waterworks Co. v. Uren, supra: Steven v. Barnet Gas and 
Water (Jo. (1888), 57 L. J. (m. c.) 82; Wilkinson \. Burj^ Water Board 
(1905), 92 L. T. 417. Where tho provisions in two special Acts make 
the basis of charge ambiguous, the one more in favour of the public will 
be adopted (Sotith Staffordshire Waterworks (Jo. jr. Barrow (1897), 01 
J. P. 661, C. A.); compare title Statuies, Vol. XXVII., p. 153. As 
to the interpretation of conflicting enactment generally, ibid., pp. 136, 
138, note (c), 139 et seq. As to valuation in (he Metropolis, see pp. 346, 
347, post. 

(a) Model Water Bill, 1913. clause 10. If the water ratf3 w chargeable 
on the rateable value of a part only of any hereditament entered m the 
valuation list, such rateable value must be fairly apportif>ned to the part, 
the apportionment in case of dispute to be ascertained by a court of 
summary jurisdiction {ibid.) ; see also Public Health Act, 1875 (38 & 39 
Viet. c. 55), 8. 56; Metropolitan Water Board ((liargos) Act, 1907 (7 
Kdw. 7, 0 . clxxi.), fl. 13 ; and p. 262, ante, p. 347, post. As to the 
valuation list, see title PvATEs and Rating, Vol. XXIV., jjp. 47 eiseq.; 
as to the rateable value of property for poor rate, see ibid,, j)p. 25 ^ seq. ; 
as to payment where premises do not apjjcar in the valuation list, see 
Vostm aster. General v. Nenagh Urban District Council, [1913] 1 1. R. 238. 

(b) Model Water Bill, 1913. clause 10. , . . 

(c) Thus, they may charge the houses in one part of their district at a 
higher rate than in another, provided that they do not exceed the prescribed 
maximum rate {Ji orthampton CorporaUion v. Ellen, [1904] 1 K. B. 299, C. A. ; 
compare Ilungerford Market Co. v, City Steamboat Co. (1860), 3 E. & E. 
365). 
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as they would be liable to if each house or part was supplied witl: 
water from the works of the undertakers by a separate pipe (d). 

679. The owners of all dwelling-houses or parts of dwelling 
houses occupied as separate tenements, the annual value of whicl; 
houses or tenements does not exceed the sum of i!10, are liable tc 
the payment of the rates instead of the occupiers thereof. Th( 
provisions for the recovery of rates from occupiers apply to th( 
owners of such houses and tenements (e). In recent special Act* 
it has been provided that in the case of houses let to monthly oi 
weekly tenants, or tenants holding for any period less than aquartei 
of a year, the undertakers may require the owner, instead of th( 
occupier, to pay the rate ; but it may be recovered from the occupier 
and may be deducted by him from the rent due from time to tim< 
from him to the owner (/). 

680. The rates are payable in advance by equal quarterly 
payments at Christmas I)ay, Lady Day, Midsummer Day anc 
Michaelmas Day, and the first payment must be made at the timt 
when the pipe by which the water is supplied is made to com 
inunicate with the pipes of the undertakers, or at the time wher 
the agreement to take water from the undertakers is enterec 
into(^). An occupier who takes possession in the course of s 
quarter is only liable from the day of his occupation, and for sc 
much of that quarter’s rate as is proportionate to the length of the 
occupation (h). 


(d) Waterworks riauses Act, 1847 (10 11 Viet. c. 17). s. 69. As to the 

power of the undertakers to refuse supply by a common pipe, see note (p) 
p. 307. ank. 

(«) Waterworks Clauses Act, 1847 (10 & 11 Viet, c. 17), s. 72. The 
person receiving the routs of any such liouso or tenement from the occupier, 
either on his own account or as agent or rc'ceiver for any person interested 
therein, is to be doomed the owner of such house or tenement (ibid.) 
The person who collects the rents for a mortgagor or receiver, and not the 
receiver or mortgagor, is, therefore, to be deemed the owner {Metropolitat 
Water Board v. Brooks (1910), 75 J. P. 41, C. A.). An owner who pays the 
rates under this provision may be liable in respect of waste of the watei 
supplied (Brock v. Uarrison, [1899] 1 Q. B. 958). In the area of the 
Metropolitan Water Board the limit has been raised to £20 rateable value 
(Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxii.) 
8. 4). Where an owner, under the provision in the text, pays any such rate 
in respect of a house or part thereof occupied by a tenant under any lease 
or agreement made previously to the passing of the special Act, the tenant 
muat repay to the owner all sums so paid by him during the continuance ol 
th(h lease, unless the owner has agreed to pay the water rates. Such sums 
can be recovered as arrears of rent (Waterworks Clauses Act, 1847 (10 &: 11 
Viet. c. 17), 6. 73). As to cutting off the supply from such houses for non 
payment, see p. 320, post, 

if) See Model Water Bill, 1913, clause 11. No greater sum may bf 
recovered at any one time from any such occupier than the amount of rent 
owing by him, or whieh has accrued due from him subsequent to thf 
service upon him of a notice to pay the rate (ibid.). 

(g) Waterworks Clauses Act, 1847 (10 & 11 Viet. o. 17). s. 70. As U 
the dates of payment in the Metropolis, see note (/), p. 348, mst; as tc 
the right of the undertatkers to recover under a specif Act oefore theii 
works are completed, but where a supply has been given, see SidoboUom 
V. Glossop Beservoir GommisHoners (1847), 1 £xoh. 611. Ex. Ch. 

{h) Sasi Lon^ WaUrwwrhi Co, v. Foulkes, [1894] 1 Q. B. 819 (where] 
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681 . The occupier of any dwelling-house or part of a dwelling- sect. 9. 
house liable to the payment of any water rate who gives notice (i) for 

of his intention to discontinue the use of the water supplied by the Supply, 
undertakers, or who removes from his dwelling between any two Payi^li^on 
quarterly days of payment, must pay the water rate in respect of removal, 
such dwelling-house or part of a dwelling-house for the (piarter 
ending on the quarterly day of payment next after his quitting the 
same or giving such notice (/c). Where the owner is required to 
pay the rate in respect of small tenements, his liability ceases on 
the quarterly day of payment next after the house has become 
unoccupied (Z). 

Sub-Sect. 2 . — Supply hy Mvier, 

582 . Special Acts commonly authorise undertakers to supply Power to • 
water by measure either for domestic or other purposes, and 
provide that the moneys payable in respect thereof are recoverable 

in the same manner as water rates, and the maximum j)rice per 
gallon is prescribed (m). If a person desires to be so Hiip))lied, ho 
must measure the amount supplied at his own expense and record 
that measurement (n). 

583 . AVhere the undertakers are so authorised to supply by Hire of 
measure, they may let for hire(o) to any consumer so supplied any »ppa»»t“8- 
meter or instrument for measuring the quantity of water supplied 

and consumed, and any pipes and apparatus for the conveyance, 
reception and storage of water, for such remuneration in mone) 
as may be agreed upon between them and the consumer, 
which remuneration is recoverable in the same manner as water 
rates. These meters, instruments, pipes, and apparatus are not 
subject to distress for rent of the premises where the same are 
used; nor are they liable to be attached or taken in execution 
under any process of law, or in pursuance if any proceedings 
in bankruptcy, against the consumer of the water or the occupier 


it was held to be mimalerial that the company *wa8 unaware that the 
premises were unoccupied). 

(i) In recent special Acts it is provided that such notice of discon- 
tinuance has no effect unless it is in writing, signed by or on behalf of the 
consumer, and left at or sent hy post to the office of the undertakers ; 
Bee Model Water Bill, 1913, clause 13 ; Metropolitan Water Board (Charges) 
Act, 1907 (7 Edw. 7, c. clxxi.), s. 30, For form of notice, see Encyclo- 
p»dia of Forms and Precedents, Vol. XV., p. 164. 

(Jc) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), B. 71. 

(1) British Empire MuHal Life Assuremce Co. v. Southwark and Vauxhall 
Water Co. (1888), 59 L. T. 321. 

(w) See Model Water BUI, 1913, clauses 15, 17. As to agreements 
fixing the price, see Southwark a/nd Vauxhall Water Co. v. Dickenson 
6 T. L. R. 261, C. A. ; as to recovery, see p. 318, post. 

(n) Sheffield Waterworks Co. v. Bingham (1883), 26 Ch. D.443 ; Sheffiield 
WederworKS Co. v. Bingham {J. B.) (1880), 25 Ch. D. 440, n. ; She field 
Waterworks v. Carter, Same v. Brooks (1882), 8 Q. B. D. 632; Dublin 
Corporation v. Bray Township Commissioners, [1900] 2 I. R. 88. 

(o) Recent special Acts aLK> authorise undertakers to sell meters and 
any fittings connected therewith, upon and subject to such terms, pecuniaij 
or other^, and conditions as they think fit.; see Model Water Bill, 
olanses 18, 21. 




818 


Water Sutply. 


Sect. 9. 

Charges i 
Supply. 

Right of 
entry. 


Interference 
with pipes 
or meters. 


Recov cry by 
action. 


Cutting off 
supply, 


of the premises or other person in whose possession they 
may be (p). 

684. The officers of the undertakers may enter any house, 
building or lands, to, through, or into which water is supplied by 
them by measure, in order to inspect the meters, instruments, 
pilies, and apparatus for the measuring, conveyance, reception, or 
storage of water, or for the purpose of ascertaining the quantity of 
water supplied or consumed. They may also from time to time 
enter for the purpose of removing any meter etc. the property of 
the undertakers. If any person hinders any such oflScer from 
entering, or making such inspection, or effecting such removal, he 
is liable to a penalty not exceeding £5 for each offence, but, except 
with the consent of a justice, this power of entry may only be 
exercised between the hours of 10 a.m. and 4 

585. Special Acts also make persons liable to penalties who 
wilfully, fraudulently, or by culjiable negligence injure, or suffer to 
be injured, any pipe, meter or other instrument for measuring 
water, or any other fittings belonging to the undertakers, and also 
who fraudulently alter the index of any such meter or instrument, 
or prevent it properly registering the amount of water supplied (r). 

Sub- {Sect. ‘S.—Ilerovny of Jiatrs and Chnrgt'S, 

686. ff any person refuses or neglects to pay to the undertakers 
any rate or sum due to them under their special Act, they 
may recover the same with costs in any court of competent 
jurisdiction 

687. Jf any ])erson supplied with water by the undertakers, or 
liable under the special or incorporated Acts to pay the water 


{'}>) Waterworks Clauses x\ct, 1863 (26 & 27 Viet. c. 93), s. 14; see title 
Distbess, Vol. XI., p. 14 1 ; and p. 308, mite. Receut water Acts extend the 
provisions of this enactment so as to authorise the undertakers to let for 
hire any w^ater littings to any person supplied by them with water; fittings 
are jirotectod from distress and execution if conspicuously marked as 
belonging to tlie undertakers; sec Model Water Bill, 1913, clause 21. 

((/) Waterwwks (Causes Act, 1863 (26 & 27 Viet. c. 93), s. 15. 

(r) See Model Water Bill, 1913, clause 20. The undertakers may 
also recover the damage sustained by them, and may enter the 
lircmises of the offender and repair the injury, and do such things 
as are necessary to orisuro tho proper registering of the water supplied, 
and the expense of doing so is payable by the person offending and may 
bo*rec*overed as water rates {ibid.). Any person connecting or discon- 
necting any meter may also be required to give twenty-four hours’ 
notice in writing to the undertakers of his intention to do so, and all 
iilt orations or repairs, and the connecting or disconnecting of meters, must 
bo done at his expense, and under the superintendence of an officer of 
the undertakers ; otherwise ho may be liable to a penalty not exceeding 
40i. {ihid., clause 19). 

{ 9 ) Waterworks Clauses Act, 1863 (26 ^ 27 Viet, c. 93), s. 21. The 
remedy under this provision is in addition to any other remedies for the 
recovery of these rates or sums [ibid.). As to a remedy by distress under a 
special Act, see Bicliardi v. West Middlesex Waterworks Co, (1885), 15 
Q. B. I*. 660. As to the jurisdiction of the coui-ts, generally, see 
titles CoUMT OoniiTS, Vol. VlIL, pp, 428 ei seq.; Courts, Vol. IX., 
pp. 52 it seq. ^ 
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rate(0, neglects to pay the same at any of the designated times of 
payment (o), the undertakers may, except in the cases mentioned 
hereafter (6), stop the water from flowing into the premises in 
respect of which such rate is payable by cutting off the pipe to 
such premises, or by such means as the undertakers think fit (c), 
and may recover the rate due from such person, if less than £20, 
with the expenses of cutting off the water and costs of recovering 
the rate, before two justices, who may order the same to be ]>aid, 
and on the expiration of seven days after demand of the amount so 
ordered by warrant of distress (d). If the rate due amounts to £20 
or upwards, the undertakers may recover the same, with the 
expenses of cutting off the water, in any court of competent 
jurisdiction (e). It is not a condition precedent to recovering 
the amount of the water rate before tw'o justices that the water 
should be cut off(/). The Summary Jurisdiction Act 8 (.^ 7 ) apply 
to these proceedings before justices, so that the complaint must 
be made to the justices within six months from the time w’hen 
such matter of complaint arose (70> hut the limitation does 


(t) “ Water rate ” includeH any rent, reward or payment to be made to 
ilio undertakerB for a' Bupply of water (Waterw(»rka Clau8e-H Act, 1847 
(10 & 11 Viet, 0 . 17). 8. 3), and includcB aKum payable for a bath {Shvffield 
Waterworks Co. v. Carter, Same v. Brooks (1882), 8 Q. B. I). 032), or 
under an implied agreemout (Trowbridge Water Co. v. Wilti County 
Council, [1009] 1 K. B. 824), 

(a) See p, 316, ante. 

(b) See p. 320, post. 

(c) A company may be restrained if it threatens improperly to out off 
the water (Hayward v. East London Waterworks Co. (1884), 28 Ch. 1). 138), 
or if, having done 8o, it prevents communication being made (Qale v, 
Bhymn4}ij and Aber Valleys Oas and Water Co. (1903), 67 J. P. 430, C. A.). 

(d) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 73. The 
undertakers may recover the rale ana costs of < iittiug off in the same 
manner as any damages for the recovery of whi h no special provision 
is made arc recoverable by that or the spcaiial Act (ibtd.). By ibid., 
8. 85, it is provided tliat the clauses of the Railways Clauses Cousolidation 
Act, 1845 (8 & 9 Viet. c. 20), with respect to the recovery of damages 
not specially provided for, find of peualties, and ^o the dotermination of 
any other matter referred to justices, are to be incorporated for this 
purpose. Such damages are ascertained ahd determined by two justices 
and may be recovered by distress (ibid., b. 140). The determination 
of the sum to be paid amounts to an order to pay the sum (East London 
WaUrworks Co. v. Charles, [1894] 2 Q. B. 730, per Wi^s, J., at p. 733). 
The costs of the recovery appears to be in the discretion of the justices 
(Buahon Water Co. v. Evans (1906), 22 T. L. R. 541). If the special Act 
prescribes another method of recovering the rate, those provisions do 
not apply (Meltham Spinning Co., Ltd. v. Huddersfield Corporation (1003), 
89 L. T. 403. C. A.). 

(e) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. ly, s. 74. As to the 
jurisdiction of the courts, generally, see titles Countt €!oubts. VoL VUL, 
pp. 428 et sea. ; COURTS, Vol. IX., pp. 52 et seq. 

(f) E. V. fluUon, Ex parte Metropditan WaUf Board, [1907] 2 K. B. 678. 

(g) See title Magistrates, Vol. XIX., pp. 689 et seq, 

(h) Summary Jurisdiction Act, 1848 (11 & 12 Viet, c.^43), 8. 11; East 
London Waterworks Co. v. Charles, supra. It is not quite clear whether 
or not a demand is required before proceedings can be taken. When 
a local authority supplying water under its general powers seeks to 
recover a water rate, the Public Health Act, 18T6 (38 & 39 Viet. c. 66), 
s. 266, is applicable, and a written demand is reouixed, and fourteen 
days must elapse before proceedings are begun before j^tices. In 
such a case the six months* limit rone from the expiration of sodb 
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not apply to proceedings before other courts of competent juris* 
diction (i). 

588 . A water company which is a trading company and 
supplying water for profit, and whose special Act or provisional 
order incorporates any part of the Waterworks Clauses Act, 1847 (k\ 
must not cut off the supply of water for non-payment of the water 
rate where the owner and not the occupier is liable by law or bj 
agreement with the company to the payment of the water rate in 
respect of any dwelling-house or part of a dwelling-house occupied 
as a separate tenement (1), Such water rate, however, wuth interesi 
thereon at the rate of 5 per cent, per annum, computed from the 
expiration of one month from the time when the same has beer 
claimed by the company until receipt thereof, becomes a charge 
on such dwelling-house in priority to all other charges affecting 
the premises (/«). The amount may also be recovered, with the 
costs incurred, from the owner or from the occupier for the time 
being, in the same manner as water rates may by law be recovered 
Proceedings against the occupier cannot, however, be taken unti 
notice has been given to him, or left at his dwelling-house, to pay tlie 
artiount due for water rate out of the rent then due, or that may there- 
after become due from him, and he has omitted to pay such rate(«) 


(Icnuind {FAlioit v. Uusfiell, fl902J 2 K. B. 748). If the amount due it 
known to the person owing the morx'y, it seems that a formal demand ii 
writing or otherwise is not uocosRary (Fast London Waterworks Co. v 
Ky(f(n, fl805J 1 Q. B. 55) ; but if the uinount is not so known a demand 
seems to be necessary; see Flliott v. per Lord Alvbrstom-: 

O.J., at p. 753 ; and compare Labulmondiere v. AdtUson (1868), 1 £. &: K 
41. As to cases where there is a dispute as to the annual value of the 
house, see p, 314, ante. 

(i) MetroptdiUm Wider Board v. K.B. 181,0. A., following 

Blackburn Corporation v. Samlerson, [1902J I K. B. 794, C. A., and dis- 
tinguishing ToUenhm Local Board v. Bouudt (1876), 1 Ex. D. 614, 617, C. A., 
which followed West Ham Loml Board v. .l/uddam«(1876), 1 Ex. D.616, n. ; 
compare Bolton Corporation v. FooH (1913), 77 J. P. 193, C. A.; and sec 

р. sis, ante. 

(k) lO^f II Viet. c. 17. 

(t) Water Compamen (Regulation of Powers) Act, 1887 (50 & 51 Viet, 

с, 21), Rs. 3, 4; South West Suburban Water Vo. v. Hardy (1913), 77 J. P. 
283. The company cannot cut off the supply even if the premises 
become vacant after the date when the water rate became due [Metropolitan 
Water Board v. Bibhey, [1911] 2 K. B. 74 ; see p. 362, post). A company 
may, however, cut oli the water for other reasons than non-payment of 
rate, as, for example, where a tenant after notice to quit refuses to go and 
the owner requests the company to cut off the supply {Chelsea Waterworhs 

v. PumW (1888), 52 J. P. 724). If the company cuts off the supply 
wrongly it is liable to penalties for failure to supply, and a dispute as to 
compliance with new regulations relating to communication pipes affords 
no answer if not properly determined {South West Suburban Water 
Co. V. Hardy, supra). As to cutting off the supply by reason of waste or 
misuse of water, see p. 322, post. 

{m) Water Companies (Regulation of Powers) Act, 1887 (60 & 61 Viet, 
c. 21 y, 8. 4. This is without prejudice to the other remedies of the company 
for enforcing payment of the rate from the owner (i6fd.). 

(») Ibid. The right of recovery is without prejudice to such chari^e. 
No j^ater sum oan at any one time be recovered from any such occupier 
than the amount of rent owing by him or which shall have accrued due 
from him since puoh notice was given. The oooupier is entitled to deduct 
from the rent payable by him the sum so recover^ from him or which be 
has so paid on demand (ibid.). The effect of the prormoD in the text is 
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A company cutting off the supply contrary to the above provision 9. 

becomes liable to a penalty not exceeding for each day during Charges for 
which the water remains cut off. The penalty, which is recoverable 
summarily, is paid to the person aggrieved (o). 

589. If a company demands a sum in excess of that to \Yliich it ovorchargw. 
is entitled, the person paying can recover back the overcharge if 

paid by him under a mistake of fact (p), but not if under a luisiako 
of law (q). 

Sect. 10. — Waste and Misuse of Water Supplied. 

590. Provisions against the waste and misuse of water by con- statutory 
sumers are contained in the Waterworks Clauses Acts, 1847 (r) F»oviBions. 
and 1863 («). Where both are incorporated in special Acts, as is 

the usual practice, some of the provisions in the earlier Act are 
displaced by the more extended provisions in the later Act (t). In 
cases where a constant supply of water is to be afforded there is 
usually inserted in tlie special Act or provisional order a power 
enabling the undertakers to make bye-laws or regulations for the 
purpose of preventing the waste, undue consumption, misuse, 
or contamination of water, and by such bye-laws to prescribe the 
size, nature, materials, workmanship, and strength and mode of 
arrangement, connexion, disconnexion, alteration and repair of 
pipes, meters, cocks, ferrules, valves, soil-pans, water-closets, baths, 
cisterns, and other apparatus to be used, and to forbid any 
Arrangements or use of these which may tend to waste, undue 
consumption, misuse, erroneous measurement, or contamination (a). 


to make a purclio&or of bucIi dwoliinc-houses liable for arrears of water rate 
{East London Waterworks Co. v. KeUermaUf [1892J 2 Q. D. 72). As to who 
IS the owner under the terras of a special Act, see Metropolitan Water 
Board v. Brooks, [191 IJ 1 K. B. 289, C. A. 

(o) Water Companies (Regulation of Powers) Ac . 1887 (50 & 61 Viot. 
c. 21), 8. 5. The occupier is primd facie the person aggrieved, but the 
owner may also be so if by reason of the wronj^l'iil cutting olT of the water 
he is unable to let his premises {Metropolitan B ater Board v. Bibbey, [1911] 

U K. B. 74, per Lord Alverstone, C.J., at p. 79) ; iRJe also Sheffield Water* j 
works Co. V. Wilkinson {\S1 9), 4 C. P. D. 410, As to siiramaiy procedure, ^ 
see title Magistrates, Vol. XIX., pp. 689 et eeq. ; Stanley Brothers, Ltd. v. 
Suneaion Corporation (1913), 77 J. P. 349. 

ip) Slater v. Burnley CorporaUon (1888), 69 L. T. 936 ; SUder v. 
Burnley Corporation (No. 2) (1889), 63 J. P. 536; Tlenderson v. Folkestone 
Waterworks Co. (1885), 1 T. L. R. 329. 

iq) Meadows v. Orand Junction Waterworks Co. (1906), 09 J. P. 256. 
As to the distinction between mistake of fact and mistake of law, see title 
Mistake, Vol. XXL, pp. 4 ei seq. 

(r) 10 & 1 1 Viet. c. 17. BS. 64—60. 

(s) 26 & 27 Viet. c. 93, ss. 16—20. 

(f) Thus, the Waterworks Clauses Act, 1847 (10 & 11 Viot. c. 17), 
ss. 55, 69, are repealed by the Statute Law Revision Act, 1875 (38 k 39 
Viet. c. 66), so far a.s they relate to special Acts with which the Water- 
works Clauses Act, 1863 (26 k 27 Viet. o. 93), is incorporated. 

(a) Model Water Bill, 1913. clause 14. The clause limits the application 
of the bye*law8 to the case of premises to which the undertakers are bound 
W> afford, and do in fact afford, or are prepared on demand to afford, a con- 
stant supply. The provisions rc^tingto the making of bye-laws in the Ptiblio 
HealtR Act, 1875 (38 k 39 Viet. o. 65), st. 1 82—186 (see title Public Hkaxtu 
AND Local Administration. Vol. XXllL, pp. 388 et seq.), are usually 

H.L.— xxvm. M 
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691. If both of the above Acte are incorporated^ the following 
provisions apply :—(l) any person actipg under the authority of 
the undertakers may between 9 a.m. and 4 p.m. enter any house or 
premises supi)lied with water under the special Act, in order to 
examine if there is any waste or misuse of such water (b ) ; (2) if 
any person supplied with water by the undertakers wrongfully does, 
or causes or permits to be done, anything in contravention of 
any of the provisions of the special Act, or wrongfully failp to do 
anything required by such provisions to be done for the prevention of 
waste, misuse, undue consumption or contamination of the water of 
the undertakers, the undertakers may cut off any of the pipes by 
which the water is supplied to him and cease to supply him so long 
as the cause of injury remains or is not remedied (c). 

592. If both Acts are incorporated the following persons are 
liable to penalties : — 

(1) any person supplied with water who wilfully or negligently 
causes or suffers any pipe, valve, cock, cistern, bath, soil -pan, water- 
closet or other apparatus or receptacle to be out of repair or to be so 
used orcontrived as that the water supplied is or is likely to be wasted, 
misused, unduly consumed or contaminated, or so as to occasion or 
allow the return of foul air or other noisome or impure matter into 
any pipe belonging to or connected with the pipes of the under- 
takers (cl) ; 

(2) any owner or occupier of any tenement supplied with water 
under the special Act who supplies to any otlier person, or wilfully 
permits him to take, any such water from any cistern or pipe 
in such tenement unless for the purpose of extinguishing fire, or 
unless ho is a person supplied with water by the undertakers, and 
tlie pipes belonging to him are out of repair without his default (£) ; 

(9) any person not being supplied with water by the undertakers 
who wrongfully takes or uses any water from any reservoir, water- 
course, conduit or pipe, belonging to tbo undertakers, or from 


made to api)Iyto the making of these bye-laws subject to the necessary 
modili cations. The Local Government Board has issued a model series 
of such bye-laws or rcgiilatioiis. Kecent special Acta empower undertakers, 
including local authorities as well as compauios, if required by the oousumor, 
to supply, repair or alter, but not to manufacture, pipes, valves, cocks, 
cisterns, batlis, meters, soil-pans, water-closets, and other fittings required 
or permitted by their regulations, and to charge the consumer in respect 
thoroof. If let for hire they are protecU^d from distress and from being 
taken in execution, provided that they have a distinguishing mark on 
tijem to show that they am the property ol the undertakers. Provision 
is also made limiting the charges to be made for such fittings (Model 
Water Bill, 1913, clause 21). 

(b) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 67. If the 
surveyor is refused admission or prevented from making the examination, 
the undertakers may turn off the water supplied by them from such 
houses or premises (ibid,)* 

(c) Waterworks CldUses Act, 1863 (26 & 27 Viofe. c. 93), s. 16. Thi^ 
power is without prejudice to any other remedy (ifcid.). 

(rf) lbid,t 8. 17. The penalty for every such offence is a fine UmI 
£6 (i/M), 

( 0 ) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 68. Sinh 
person is liable to forfeit to the undertakers for every sueh offence a sum 
not exceeding £6 (ibid). 
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any such teservoii', watercoursCi conduit or pipe, or from any cistern 
or other like place containing water belonging to the undertakers, 
or supplied by them for the use of any consumer of their water (/) ; 

(4) any person who, not having from the undertakers a supply of 
water for other than domestic purposes, uses for other than domestic 
purposes any \\ater supplied to him by them (o) ; 

(5) any person who, having froin the undertakers a supply of 
water for any other than domestic purposes, uses for any purposes 
other than those for which he is entitled to use the same any water 
supplied to him by the undertakers {/O; 

(b) any owner or occupier of premises supplied with water by the 
undertakers, any consumer of the water of the undertakers, or any 
other person who affixes, or causes or permits to bo affixed, any pipe 
or apparatus to a pipe belonging to the undertakers or to a com- 
munication or service pipe belonging to or used by such owner, 
occupier, consumer or other person, or who makes any alteration 
in any such communication or service pipe, or in nny npparatiis 
connected therewith, without the consent of the undertakers (t ) ; 


(/) Waterworkb Clauses Act, 18G3 (26 & 27 Viet. c. U3), s. 20. The porhon is 
liable to a peualLy not exceeding lor every such ollenee {ibid.). It the Act 
of 1862 is not incorporated in the special Act, and the ^Vat6rwork8 Clausos 
Act, 1847 (10 & 11 Viet. c. 17), is incorporated, thou the following pro- 
vision in ibid., n. bJ), has elTect '.—Every person who, not having agreed 
to be supplied with water by the undertakers, takes any water from any 
ic'servoir, watercourse or conduit beiongiug to the iiiKkTtakera or any 
pipe leading to any such reservoir, watercourse, or conduit, or from any 
cistern or other like place containing water belonging to the undertakers 
other than such as may have been provided for the gratuitous use of the 
public, is iiabl.i to forleit to tlie undertakers for every such otTonce a sum 
not exceeding £10. As to the limited nature of this ]>rovi8ion, see Pierej/ 
V, Pope (1881 ), 30 W. U. 60, whore it was held that it did not provide any 
penalty for improperly taking water from a tap in an unoccupied house. 

(g) Waterworks Clauses Act, 1863 (20 As 27 Viet. o. 93), s. 18. The 
penalty is a fine not exceeding 40s. for each offent. . without prejudice to 
ilie right of the undertakers to recover from the offender the value of the 
water misused (ibid.). If a dairyman uses water sujiplicd for dornostie 
jmrposes in order to wash his yard and a milk float Jje eominil/S an olTonce 
{Cambridge Waterworks Co. v. llaMook (1910), 74 J. V. 477) ; see pp. 301, 302, 
antfi As to the use of wawjr, already used for ordinary do moHiic purposes, 
t'or flushing purposes, see Emus v. Gomdll (1892), 8 T. L. 11. 502 { 
Andrews v. (1901), 65 J. P. 281. 

;rt) Waterworks Clauses Act, 1803 (20 At 27 Viet. c. 93), s. IS. As to the 
peiudty and right to recover value of water, see note {g), snpra ; as to 
UiO liability of an occupier for wrongful acts of his workmen, gee West 
MidtlUsex Water-works Co. v. Suwerkrop (1829), 4 C. P. 87. If rate- 
payers are entitled to use water from standpipes lor domestic purposes, 
washing carts, and extinguishing fires, they commit an offence if they use 
the water for purposes of their trade {Andrews v. Wilts, supra). Water 
supplied by measure is also the subject of larceny {Ferens v. (1883), 

a Q. B. D. 21). 

{i) Waterworks Clauses Act, 1863 (26 k 27 Viet. o. 93), s. 19. The 
penalty is a sum not exceeding £6 for each offence, without prejudice 
to the right of the undertakers to recover damages from the offender for 
any injury done to their property and to their right to recover the value of 
sny water wasted, misused, or Rodaly consumed (ibid.). An offence is 
[committed if a person temporarily amxes a boae-pipe to a tap to draw 
off water {Cambridge Waterworks Co. v. Ilandock, 8ujfra)i or affixes 
a tap to shut off the water while the house is closed (WilUaMs f« 
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(7) any person who wilfully or carelessly breaks, injures or 
opens any lock, cock, valve, pipe, work or engine belonging to the 
undertakers, or who flushes or draws off the water from the reser- 
voirs or other works of the undertakers, or who does any other 
wilful act whereby such water is wasted (/c). 

593. Where the special Act provides that the water need not be 
constantly laid on under pressure, any person supplied with water 
must, wl en required by the undertakers, provide a proper cistern 
to hold tlie water supplied, with a ball and stopcock in the pipe 
bringing the water from the works of the undertakers to such 
cistern, and must keep such cistern, ball and stopcock in good 
repair, so a.s effectually to prevent the water from running to waste. 
If any pcirson, when so required, neglects to provide these and keep 
them in repair, the undertakers may cut off the pipe, and turn off 
tli(i water from the premises of such person until such cistern, 
ball and stopcock is provided and repaired, as the case may 
require (/). The undertakers may also repair any such cistern, 
pi})e, ball or stopcock so as to prevent waste, and recover the 
ox])enseH thereof from the person allowing it to be out of r(!pair (/?0- 

Sect. 11 , — Uavvery of Damayn and Penalties. 

594. Damages for the recovery of which no special provision 
exists, penalties, and the determination of any other matter 
referred to justices, arc recovered and determined before a 
court of summary jurisdiction (u). and the SuTumary Jnristliction 


Llandudno District Council (1897), 14 T, L. R. ]8), or connects up a 
house belonging to him with the pipes of another house owned by him 
(Kyffin V. Mi'ttnpolitan IPafcr Hoard (1908), 72 J. P, 517 : see also Philj) 
V. Dunfermli ue Magistrates (1902), 4 Fraser (Justiciary Cases), .*14). As to 
repair of communication pipes, see pp, IJ08, note (b), 311, avle. 

{k) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 60. The 
penalty is a sum not exceeding £6 (ibid.). 

(/} Ihid.f 8, 54. The expression “ ball and slop cock docs not include 
A screw- down valve inc.thc comiunnication pipe {Ward v. Folhentone Water- 
works Co. (1890), 24 Q. li. D. 334 (decided on the terms of a special 
Act) ). U the Waterworks Clauses Act, 1803 (26 & 27 Viet. c. 93), is 
incori)orated with the special Act, the penalty provided by ilnd., s. 17, 
applies to broaches of the above requirement ; but if it is not incor- 
porated, then the W'aterw’orka ClausBvS Act, 1847 (10 & 11 Viet. c. 17), 
8. 65, applies, whereby every person supplied with water by the under- 
takers who suffers any such cistern, pipe, ball or stopcock to bo out 
of repair, so tliat the water supplied is wasted, is liable to forfeit to 
the tindortnk<*r8 for every such offence a sum not exceeding £5. For 
forms of notices by a local anthorily to a pereon supplied with water 
to provide or repair a dstern, see Encvcloptedia of Forms and Precedents, 
Vol. XV., p. 180. 

(m) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17). s. 56. 

{n) Ibid., 8. 85, incoriwrating the Railways Clauses Consolidation Act, 
1845 (8 & 9 Viet. c. 20), 88. 140 — 160, and providing that such provisions 
apply to the waterworks and to the undertakers resp^tively, construed tis if 
the word “ undertakers ” had been inserted therein instead of the word 
“company.*’ \)f these provisions of the Railways Clauses Consolidation 
Act, 1845 (8 te d Viet. o. 20), sa. 146, 147, 15J, 153, 165, and in part ss. 167. 
160, have been repealed. Ikid.. b. 160, which related to perjury, and 
the W^aterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 89, which 
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Acts (o) apply so far as they are applicable ( p). Some special 
Acts allow several names and suras to be included in the same 
summons. In the metropolitan police area(V/), penalties and for- 
feitures not specially provided for are payable to tlio lieceiver of 
tlie Metropolitan Police District, and provision is made f<n* their 
ai)plicalion by him (r). 

SrcT. 12. — Offrnf^es ht KmplojfccH. 

595 . For the purpose of preventing the inhabitants of any 
district from being deprived of their water supi>ly by reason of 
strikes or other breaches of contract of service, the malicious breach 
of a contract of service on the part of any person em})loyed by a 
municipal authority, or by any company or contractor supiJlying 
water to a town, district, or other place, is a misdemeanour, if the 
person knows or has reasonable cause to believe tliat Um^ ])rol)ablo 
consoquence of his doing so will ho to deprive the inhahitants to a 
great ext(a]l of their supply (d water (/<). 


Part V.- Finance. 

Skct. 1 . — Local Anlhoiitiei). 

596 . When local authorities supply water under their general 
p(nvers(/), their iKjrrowing and expenditure are governed hy tin' 
general provisions of the Public Health Acts (a). When the> 
supply water under a special Act or provi.-^ifuial order, ])roviKion is 
generally made therein for borrowing and re})aying the capital 
inonevs retjuired, and for the a])plication of the prolits(.r). Such 

to the same malter, were repealed by »he Terjary Aet, 11)11 
(1 & 2 r»eo, i3, c. 6). wliic.h consolidated the law on this inattcT; see title 
Railways and (.’anai.s, Vol. A All!., j)p. 734 et seq. ; and as to per- 
jury, generally, see title (’kimi.vai. Law and RHoccDtJUK, Vol. JX., 
pp.'490 ei Hrq, Anything in the s}>eeial or im^orpomted Acts authorised or 
required to be done hy two justices may he done hy any one magistrate 
having by law authority to act alone for any purpose with tlie powers of two 
or more fust ices (Waterworks Clauses Act, 1847 (10 & 11 Vi(^f. c. 17), f». 87). 

{n) As to the Summary Jurisdietioii Acts, wie title .Magistrates, 
Vol. XIX., pp. 531, 580 ; as to summary jiroexidure, ibid., pp. 589 et BPq, 

(«) See, for e‘xample. ]ui«l London Wateru^orks Co. v. ('harlen, [181)4J 2 
Q. 13. 730 : and compare title Cas, Vol. XV.. p. 373. 

(fl) See title Polk k, Vol. XXII., pp. 466, 467. 

(r) Waterworks t Haases Act, 18-17 (10 & 11 Viet. e. 17), b. 88. As to 
the Receiver, see title Police, Vol. XXII., pp. 468, 469. 

(«) Conspiracy and ihoiection oi Property Act, 1875 (38 & 39 Viet, 
c. 86), 8. 4 ; see title Criminal Law .and PiiocxDtaE, VoL IX., pp. 564, 
565. The same provisions are applicable alike to water as to gas; 
compare title Gas, Vol. XV., p. 357. 

(t) See pp. 254, 260, ante. 

(u) See title Public Heai.tti and Local Administration, Vol. XXIII., 
pp. 380 et seq. As to the Public Health Acts, see ibid., p. 361, note (o). 
Ab to income tax on municipal undertakings, see title Income Tax, 
Vol. XVL, pp. 624 e< 

(ai) The provisions of the W’aterworks Clauses Act, 1847 (10 & 11 Viet. 
0. 17), with respect to profits, arc not applicable; see p. 327, port. 
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Sect, h Act usually authorises the borrowing of sums for certain specific 
Local purposes, and such additional sums for the capital purposes of the 
Authorities, undertaking, as the Local Government Board may sanction (p). 
The repayment is charged on the undertaking, or if necessary on 
the district fund or general district rate (a). The money is allowed 
to be repaid either l)y equal yearly or half-yearly instalments of 
principal or of principal and interest combined, or by means of a 
sinking fund, or partly by one of these methods and partly by 
another (h). Returns must be made to the Board with respect 
to tho repayment of tlie debt(c). Power is also given to borrow 
for tho pnrj)05 0 of paying off moneys previously borrowed which 
are ini ended to be repaid forthwith, and also to replace moneys 
temporarily applied from other funds of the authority in repay- 
ing jnoney.s previously borrowed and intended to bo rtqdaced by 
borrowed moneys (d). 

Ap})lioftl)(»n 597. Tlio local authority is commonly required to apply all 
of miuipifl. nioiiey received by it in respect of its water undertaking, except 

moiuys borrowed or received on capital account, for the purposes 
and in the order following: — 

(1) in payment of the working and establishment expenses and 
cost of mainienanco of tho nnderlaking ; 

(‘2) in ])ayin(jnt of inh'rost on moneys borrowed for the purposes 
of th(! uiiderlaking ; 

(3) in providing the requisite appropriations, instalments, or 
sinking fund jiayinents, in respect of moneys borrowed for tho 
purpnses of the undertaking; 

(4) in extending and im]>roving, if the authority thinks fit, any 
w^orks for tho piirjiuses of the undertaking ; 

(5) in pr()viding a reserve fund, if tho authority thinks fit, to 
me(d. defioionev in the income from the undertaking and any extra- 
ordinary claim or for renewing part of the undertaking (c). The 
balance, less a sum for current expenses, is in rohk* cases to he 
carried to tJjo dislrict fund or rale, is also made liable to make 


(w) It is not usual to allow borrowed moneys to be used for piitqioscs 
wliicli should properly be charged to income. 

(o) As to the funds of local authorities, see title Local Government, 
Vol. XTX., pp. 28U el scq. (urban districts) 335 H scq. (rural districts). 

(6) See flastings Corporation (Wafer and Finance) Act, 1911 (1 & 2 
Geo. 5, c. xxxix.). 'the Kinking fund may be either a non-cuinulatlng 
sinking fund, formed by the paymmt of equal annual sums throughout the 
whiHe period us will together amount to the moneys for the repayment of 
which tho fund is formed, or an accnmnlaiing sinking fund, formed by the 
payment of an annual sum which, with interest thereon at a prescribed 
fute per cent., will make up the amount. 

(c) Model Bills and Clauses, 1913, .Miscellaneous, clause 18. Tliis Is a 
general danse inserted in all Bills authorising local authorities to borrow 
monoy wliero provision is made for the repayment of the debt. 

id) Model Tlills and Clauses, 1913, Vliacellancous. clause 17. Thf? 
authority is, however, prohibited from borrowing to replace borrowed 
mmiry which has been repaid by instalments, or by means of a sinking 
fund or out of other capitiw moneys (ibid,), 

(c) The maximum amount of tho reserve fund is usually prescribed, 
but if any part of it is used for authorised purposes, it may be made good 
out of the income. 
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good defieiencies in the revenue received from the undertaking (/), 
while in other oases it is to 1)6 applied in reduction ot the cnarges 
for water (^). 

598 . The local authority must keep separate accounts in respect 
of its water undertaking, dislinguishing capital and revenue, and 
must have these made up and balanced aunualiy iiiul luuliiud 
in like manner, and with the like consequences, as its other 
accounts (k). 

Sect. 2. — Shilutonj Cotupanks. 

Sub-Sect. 

599 . The special Act authorising a statutory company to carry 
on a water undertaking usually prescribes the amount of the 
company’s capital, and authorises the issue of shares, liorrowing 
powers are also conferred up to a certain proportion of the paid-u]) 
capital (?). Existing companies freipiently apply for and are 
granted powers to raise additional eapilal, witJi correspondingly 
increased borrowing powers (;). The issue of nhares and stock of 
existing companies is now made subject to the “ auction claUv^e,” 
which requires such shares or stock to l)e oiTeved for sale by puliliit 
auction or tender and this is sometiiries (ixlended to tho loaii 
stock. Holders of new Kharos and slock are given tho same 
privileges, liabilities, and rights as holders of the same class of the 
other shares and stocks (/). 

Suii-Si-X'T. 2. ~l*r(*fiU. 

600 . The special Act provides for a limit of dividend, usually 
10 per cent, on the original ca[ufal, and as regards any luiw capital 

{() Spc S1()u;jjIj Vvbun District Wiilcr Aid, 10) 1 (1 eSj 2 Oeo. 5, c. xx.); 
and compare title tUs, Vol. AV., jip. 305, 3a(). 

((f) See Pyldo Wat l*TWo^k^ (’I'rHFiBfcr) Alii., 1K07 ((]« At 61 Vici;. c., ccxxxi.). 

(/t) Model Bills .Tiid ClauRCS, 1013, MDcdlai.i'ouH, clanHo 10; seo 
alwo title Local Govku^ment, Vnl, AIX.. j>p- 283 c/ tttq. (ii|'l>:in distrietH), 
337, 338 (rural dwtriets). In the cuBe oi joint witor Inuuds, the J^ocal 
Government Act, 1S04 (30 & 57 Viet. c. 73), b. r>H, jh miuhi to ap])ly to 
the aiTimntft of the board and of tlieir ci>rniniUceft and ollicerB, and to 
the aadii tlicreof. 

(’’) Tho issue of capital and other like matters are usimlly auvomed by 
tho provisions of the Gornpunics (Clauses Acts, 1846 (8 A ‘J \’ii’t. c. 16) and 
1863 (26 A 27 Viet, c, 118), and Acts amending the same. iu> far as these are 
incorporated in the special Aivt. 'The spexdal Act Kornciiinea contains a 
clause against tho conversion of borrowed money mm capital. Ah to 
statutory c()mpanic.‘^ generally, see title Comfanils, Vol. V^, pp. 674 cUeq, 
For the clauses commonly inserted in the npccial Acts of such compaiues, 
see Model Railway Bill, 1913, clauses 9 16. 

(j) See Model Gas Bill, 1913, clauses 6 9. 33ie oioncys, iuoluding 
premiums received, are generally required to be applied to purposes to 
which the capital is properly applicable. Any Hum of money received 
as premium is not coriBiacrcd as part of thi* capital of the undortakors 
entitled to dividend (ibid., clause 9). 

(k) Ibifi., clause 13; lor jFarticulars of this cla'J^e, see title Gas, Vuh XV., 
p. 370; .as to the StaFuliiif; Order relating to the irisertion tliereof in Bills, 

4* p. 271, anlc. 

(l) As to their rigUtR in regard arreais of dividend, see Weymouth 
}yalerworkti Co, v. Goode and llaselL 11911 1 2 Gh. 620. 
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Sjkjt. 2. issued 7 per cent, on ordinary capital, and 5 per cent, on preference 
Statutory capital. Tiie provisions of the Waterworks Clauses Act, 1847 (w), 
Companies, -vvith respect to the amount of profit to be received l)y the under- 
takers when the waterworks are carried on for their benefit are 
made applicable to such comi)aiues. 

The profits of the undertaking to be divided among the under- 
takers in any year must not exceed the prescribed rate; if there 
is no prescribed rate, then they must not exceed the rate of 10 per 
cent, per annum on the paid-up capital of the undertaking, and this 
is deemed the ]))*escribed rate unless a larger dividend is at any 
lime necessary to make up the deficiency of any previous dividend 
which has fallen short of the said yearly rale ( 77 ). 

« 

Reserve fund. 601 . If the clefir profits in any year amount to a larger sum than 
is .sufficient, after making up th(3 deficiencies in previous dividends, 
to make a dividend at the prescribed rale, the excess must from time 
to time be invested in Governineiit or other securities, and the 
dividends and interest arising from such securities must also be 
invested in the same or like securities, in order that the sum may 
accumulate at compound interest until the sum so formed amounts 
to the proscribed sum, or if no sum is proscribed, to a sum equal to 
one -tenth part of the nominal capital of the undertakers. This sum 
is to form a reserve fund to answer any deficiency wliich may at 
any time happen in the amf)nnt of divisible profits, or to meet any 
extraordinary claim or demand which may at any time arise against 
the undertakers ; and if such fund is at any time reduced, it may 
thereafter be again restored to tlie said sum, and so from time to 
time as often as such reduction shall liap]>en(o). No sum may, 
however, bo taken from the said fund for the purpose of meeting 
any extraordinary claim unle.ss it is first certified by two justices 
that the sum is required for the purpose of an extraordinary claim 
witliin the meaning of the special and incorporated Acts(p). 

When the reserve fund, by accumulation or otherwise, amounts 


(m) 10 & 11 Viet. c. 17, as. 76 — 82; compare title Ga.s, Vol. XV., 
p. 360. If incorporated in a special Act of an existing company, the 
provisions extend to the whole undertaking (Metropolita7i Water Board 
V. New Eif’er Co. (1004), 20 T. L. II. 687, II. L ). 

{n) Waterworks Glauses Act, 1847 (10 & 11 Vicr. c. 17), s. 75. Where 
prel'menoe stock lias been i.s.sucd by a company at less than 10 per cent., 
but no laio has been prcsciibcd in tlie special Act in respect of such 
stock, the rate at which such *tock was in fact issued is the prescribed 
rate, and if dividends are paid at that rate there is no deficiency to be 
madogood {Chelsea Waiertvorhs Vo. v. MetropoWan Water Board. [1904] 
2 1C. B. 77, C. A.). A company which has had the Waterworks Clauses 
Act, 1847 (10 & 11 Viet, c. 17), incorporated by a later special Act 
cannot make up to 10 per cent, the dividends paid previously to such 
special Act, if the earlier Acts of such company contained no prescribed 
rate (ffeTti Waterworks {Company of Proprietors) v. Lamplough,[l\)bi] A. C. 
27). The dividend of 10 per cent, may not be paid free of income tax 
Gas Oo. v. [19061 A. C. 10). In the case of arrears ot 

dividends, where new shares have been i.ssuod at a lower prescribed rate 
than the original shares, the payments should bo made in the same 
proportion as the prescribed rates (Weymouth Waterworks Co. v. Goode 
and BaseU, [1911] 2 Ch. 520). 

( 0 ) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 76. 

(p) Ibid., 8. 77.' 
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to the prescribed sum or to one-tenth of the nominal capital, as th© 
case may be, the interest and dividends thereon must no longer be 
invested, but are to be a])plied to any of the general purposes of tlie 
undertaking to which the profits are applicable (q\ 

If in any year the profits divisible do not amount to the prescribed 
rate, such a sum may bo taken from the reserve fund as, with the 
actual profits of the year, will enable the undertakers to malic a 
dividend of the amount aforesaid, and so from time to time as 
occasion requires (r), 

602 . On the petition of any two payers of water rat(< within the 
limits of tlie special Act the court of quarter sessions may 
appoint some accountant or other competent person (0, not being a 
proprietor of any waterworks, to examine and ascertain (a), at the 
tixpense of the undertakers, the actual state and conditions of the 
concerns of the undertakers, and make report to tlio court at the 
same or some following sessions. The court may examine any 
witnesses ujkui oath touching the truth of the said accounts and 
the matters therein referred to. If it thereupon appears to the court 
that the profits for llie prec(‘(ling year have excoi'ded the ])r(^Kcribed 
rate, the undertakers must, in case the whole of the reserved fund 
has been and reinainH inv(\sied, and the dividends to the amount 
limited have been paid, make sucli a rateable reduction in the rates 
for W’ater to be furnished by them as in the. judgment of the court 
secjins projior, but so as such rates when reduced shall ensure to the 
the undertakers, regard bfu'ng bad to the amount of profit befor*' 
received, a profit as near as may lie to the prescribed rate (6). 

If it appeals to the court that there was no sutlicicnt ground for 
presenting the petition, the court may, if it thinks fit, order the 
potitioners to pay the whole or any part of ih(3 costs of or incident to 
such petition, the amount thereof to l>e determined by the court. 
Such costs are recov(‘,rable summarily or otic '‘wis(i as provided in 
the special Act (c). 


(g) Walfrworks ( Act, 1847 (10 A- 11 17), ft. 78. 

(r) Ibid., ft. 79. 

{s) “Quarter Bossioiis ” may be deUiied iti the epccial Act; if not, it 
mcan.s the court of general or quarter seftsious of the i>eace which fthall 
he held at the place nearcftt to the waterworks, or the principal oftleo 
thereof, for the county or place in which the waterworks, or the principal 
office thereof, is situate, or for Home division of hucJi county having a 
separate comniis.sion ot the peace'(t6id., 8. 3); see, geiJ<T;;l)y, title Magi.s- 
i RATES. Vol. XIX., pp. 618 c( seq. 

(t) The court can appoint only one person; see R. v. Brindley (1885), 
54 L. T. 435 (gas cornpa^iy). 

(rt) The under takerft arc liable to penalties if they refuse or neglect to 
produce any books of account or other books, billw, vouchers, or papers 
relating to their pecuniary affairs, for seven days after being required 
to produce any of the same to the court, accountant or other person 
aforesaid (Waterworkft t’lauses Act, 1847 (10 All Viet. c. 17), s. 82)* 
The penalty is £100 for every such refusal or wilful neglect, and a further 
£10 for every dav during which such refusal or wilful neglect continues after 
the expiration of the seven days. Such penalties may be recovered by any 
person who will sue for the same, with full costs of suit, in any of the 
superior courts (ibid.). 

(h) Ihid., 8 . 80. 

(o) Ibid., B. 81. The costs are recoverable in the same way as damages 
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Sub-.Se<-T. .3 . — A rroifut^, 

603 . In each year after the undertakers have begun to supply- 
water under their special Act they must cause an account in 
abstract to be prepared of the wliole receipt and expenditure of all 
rates or other moneys levied under the powers of their special and 
incori)orHtcd Acts for the year preceding, under the several distinct 
heads of receipt and expenditure, with a statement of the balance of 
Bucli account, duly aiulited and certified by the chairman of the 
undertakers, and niso by the auditors thereof, if any (//). A copy of 
such special account must be sent free of charge to the clerk of the 
county council for the county (^) in which the waterworks are 
situated on or liefore tlie 31st (lay of January in each year, under a 
jiemilly of i:20 for (^acli default. The copy of each account must be 
k(!l)t liy tljo chirk, and lie open to inspection by all persons, at all 
BcaHonablo liours, on payment of foj* each inspection (/). 


Part VI. — Metropolitan Water Supply. 

Sr-CT. '77(c Metropolitan Water Board, 

Scb-Skct. —IWmntiotf, nmi Powers. 

604 . The Metropolis (//) and a largo area round it is supplied 
with water by the McTrotioIitan Water Hoard, which was (istablisluid 
in 1902 (/() for the purpose of acquiring by purchase, and of 
managing and carrying on, the undertakings of the nine metro- 
])')!iian water companies then in existence (i), and generally for 
the purpose of supplying water within the parishes and places 
in \\lii(*h, at the date of transfer (/.), any of those corapanms 
wore authorised to supply water, subject to certain alterations made 


arc ie(^overablc under that Act ; soo pp. 324, C2o, ante. As to siiiiiiiuvry 
procedure. s(’c iiilo Magistrates, Voi. XIX., pp. 589 ct seq. 

{d) Walerw'orks Clauses Act, 1847 (10 A. 11 Vief . c. 17), s. 83. Recent 
flpecial Acts contain a provision that the accountg must be certified by a 
properly qualified auditor. 

(e) Or to the clerk of the pc,a(*,e in county boroughs [ibid . sa. 3, 83). 

Ibid,, s. 83. 

(9) See title Mf.tropolis, Vol. XX., p. 392. 

{%) By the Molropolia Water Act, 19U2 (2 Edw. 7, c. 41). 

(t) These companica were the New Kiver Company, the Eaat London 
Waterworka Company* the Southwark and Vauxhall Water Company, the 
West Middles!}! Waterworks Company, the Lambeth Waterworks 
Oornpany, the Chelaea l>Yaterworka Company, the Grand Junction Water- 
works tjompany, the Kent Waterworks Company, and the Staines 
Reseryoira Joint Committee {ibid,, Sched. I.). Certain of the property of 
the Kew River Company was excluded (tM., a. 9). As to the Staines 
Resefvoii's Joint Committee* see ibid., s. 10. 

(k) The date of transfer was the 24th June, 1904, but in the case of the 
Now River Company was the 25th July, 1904. This is referred to in the 
Act as " the appointed day " {iM., ss. 2, 37h 
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by the Act { 1 ). This area constitutes the limits of supply (m). The 
Board must also supply water in bulk to the councils of certain 
other districts («)• 

605. The Board consists of a chairman and vice-cliainuan and 
members appointed by the various county, city, boron }^h and 
district councils within the limits of sup])ly in certain proiwitiiais, 
and by the conservators nf the rivers Tliames and Leo(o\ The 
chairman and vice-chairman are appointed by the Board, oillKr 
from amonp; tlie memhors or from outside, and may bo paid 
salaries. The Board is a body corporate with a coiiimon seal, 

{1) Metropolis Water Act, Jt)02 (2 Edw. 7. c. 41), b. 1, Sehcd. II. 
The altorations effected by the Act may be Biiinmarised thiiw. 'JTio 
parishes of Sunbury and Cliessinptoii, wJjich were bciiHt Hii])plicil 
with water without authority, were include'd in the area 
iSched. II.). The underlalcin^rH of the councils of the urban rlifitricts 
of Tottenham and Enfield were transferred lo the Board, and the 
Board was required to continue the supply (ihUl., s. II). Miioli parts of 
the boroughs of Croydon and Kiehujond and of the urban liistricU of 
('heshunt and ^Varo as w ere within the limits of supply were e.Ycludcd.and 
the right of supply in such was conferred on the eoiiucils of these 

boroughs and districts {ibid., h. 12). ITovision was, howxnei, inn.«le for 
the Board to eupply these eouneils in bulk {ibid,» s. 13). 

(m) Ibid., 8 . 1. It compriBOfl a population of over 7,000,000, and an 
area of nearly 350,000 acrea. The rights of certain und(*rlak(U‘8 within 
the area are, however, protected (itn’d., 66.32 -36; and see Meiropolitau 
Water Board (Chaig<‘s) Act, 1907 (7 Edw. 7, e. cixxi.), s ;;(>), and varia- 
tions in the limits may bo made in certain caHes by the Local tlovem 
raent Board by provisional order (Melr<q)olifl Water Act, 1902 (2 Edw. ,, 
c. 41), 8. 26). 

(n) Mclropulis Water Act, 1902 (2 Edw. 7. c. 41), ss. 13, 14; see the 
saving of these in the Metropolitan Water Board ((Charges) Act, 1907 
(7 Edw. 7, c. cixxi.). 

(o) The members are a]»poiiited thus : — County councils : London, 14 ; 

Essex, 1; Kent, 1; Middlesex, 1; Surrey, 1; Hertfordshire, 1. f'ity 
councils ; London, 2 j Westmineter, 2. Boro gh councils : Metro- 
politan boroughs (sec title Metropolis. Vol.XX. pp. 402, -103), 1 each ; 
West Ham, 2. Urban districts : East Ham, 1 ; Leyton, 1 ; AValtiium- 
stow, J ; Tottenham, 1 ; WillcHden, 1. Certain groups of cou7i(4lH 
are allowed to elect one member each. I'hese groups an;; — (1) The 
urban district councils of Buckhurst Bill, (Iliingford, Loughton, 
Waltham Holy Cross, Wanstcad and AYoodford ; (2) the urban 

district councils of Beckenham, Bromley, Cliislehurfit, Bexley, 

Hartford, Erith and Footscray; (3) the borough council of Ealing 
and the urban district councils of Acton and (’hiswick ; (4) the urban 
district councils of Brentford, Hampton, Ilamptcm Wick, llanwell, Hoton 
and Isleworth, Sunbury, Teddington and 'rwickenljam ; (6) the uiban 
^strict councils of Edmonton, Enfield and Soul hgaie; (6) the borough 
council of Hornsey and the urban difttrict council of n^>od Hreen ; 
(7) the borough council of Kingston and the urban district councils of 
East and West Molesey, Esher and the Dittoes, Ham, Surbiton, Barnes, 
the Maidens and Combe and the borough couuc'l of Wimbledon. These 
groups appoint joint committees who appoint the member. The Con- 
servators of the river Thames (see titles Metropolis, Vol.XX., pp. 413, 
414; Waters a>;d WATEKCOimfiBS, pp. 40R et seq,, post) and the Lee 
Conservancy Board (see title Waters and Watercourses, p. 405, post) 
^point one each (Metropolis Water Act, 1902 (2 Edw. 7, 6. 41), s. 1). 
For further provisions as to the election of these members, see tbia», 
Bcfaed. in. The total number of raemberfl so elected is sixty-six. Tfce 
representation may he varied should circumstances require by an order of 
the T.(Ocai Government Board (ibid,, s. 26b 
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having power to acquire land for the purposes of its duties 
without licence in mortmain (p). 

606 . At the date of the transfer to the Board of the under- 
takings of the companies there were aiso transferred all other 
debts, liabilities and obligations of each company then existing (7), 
and existing contracts made with any of the water companies were 
inacle binding on the Board (?•). 

607. The companies whose undertakings were transferred to the 
Metropolitan AVatei' Board had received their powers under charters, 
special Acts and orders (.s), and they were also subject to certain 
Acts applicabki to them generally (f). The Board, subject to the 
provisions of the Metropolis Water Act, li)02 (//), and amending 
Acts (fj), bolds the undertaking of each of the water coni[)anios, and 
may nxercis (3 all the rights, powers, authorities and privileges of the 
company, and is subject to all the duties, obligations and liabilities 
of the coiu[)any under the Acts, whether local or general, and the 
cliartors, orders and other ])rovisions relating to the company, in 
like manner, mutatis viutamliny as if the Boai d was the company (c). 


ip) Molropolis Water Act, 1902 (2 Edw. 7, c. 41), s. 1, and Sebed. III. 
The aj)poiiitinent of a member to cither of the ofliccs ol chiuniuin or 
vico-chainnau docs not create a vacancy on the board (ibid.). 

(7) Ibid., 6, 2. The price to be paid for each underiaking was settled 
by arbitration under special pro visions [ibid., s. 23). For (Jn* cases arising 
on tbese arbitrations, see note («), infrn. 

(r) Metropolis Water Act, 1902 (2 Kilw. 7, c. 41), s. 4:); Metro]>olitan 
Water Board (('barges) Act. 1907 (7 Kdw. 7, c. clxxi.), r. 35. As to such 
cont.racts, see Mge v. Metropolitan irnfcr Jioajd (1907). 97 L. 'T. 279; 
Metropolitan Water Boaid v. Mulholland (1009), 74 J. 1\ 27 ; Chiswick 
Urban District Council v. Metropolis Water Board (1905), 09 .1. P. 457. 

(s) I'be New Kiver Company was incorporated by Lettois Patent, dated 
21 si June, 1019 (17 Jac. i). The companies bad their own special Acts 
dating back to the cigbteeiitb century, the later of wbieb ineoii)()rated 
some (if the AVatenvorks Clauses Act, 1847 (10 & 11 Viet. c. 17), tljc effect 
of wbicb was to extend its provision.s to (he whole undertaking; see, 
for ('xiiniple, Metropolitan Wafer Board v. New Hirer Co. (1904), 20 L. R. 
087, 11. L. ; Chelsea Waterworks Co. v. Metropolitan Water Jioard, [1904] 
2K.B. 77,0 A.; Kent Waterworks {Com pan if oj Uropnrtois) v. Laniplough, 
ll«04)A. 0. 27. 

(f) Namely, Metropolis Water Act, 1852 (15& 16 Vicl. «•. 84) ; Metropolis 
Water Act. 1871 (34 & 35 Viet. e. 113) ; Water Rate Pebnition Act, 1885 
(48 iV: 40 Viet. c. 34) ; lauidon Water Act, 1892 (55 & 50 Viet. c. exxx.); 
Metropolis Water Act, 1897 (00 & 01 e. 50); Metropolis Water Aet, 
1899 (02 \ 03 Viet. c. 7). The Metropolis Water Act, 1897 (60 & 61 Viet, 
c. 5%), 8. 3, extended the jirovisions of the Metropolis Water Acts, 1852 
(15 & 16 A id, c. 84) and 1871 (34 & 35 Aict. c. 113), to the whole area 
within which any of the companies vras for the time being authorised to 
pupply water. The companies were al.so subject to the AA’ater Companies 
(Regulation of Powers) Act, 1887 (60 & 61 Viet. c. 21), os to which see 
pp. 320. 331, ante, which Act now applies to the Board. A doubt as to 
such aj»pli(jatJon was removed by the Metropolitan Water Boaid (A’arious 
Powers) Act, 1907 (7 Edw\ 7, c. clxxi v.), s. 84. 

(s) 2 Edw. 7, c. 41. 

(6) See, more particularly, the Metropolitan Water Board (('barges) 
Act, 1907 (7 Kdw. 7, c. clxxi.). 

(c) Metropolis AVatcr Act, 1902 (2 Edw. 7, c. 41), s. 3. The King’s 
Clogg of the Now River Company was so transferred, and is a charge on 
the water fund {Metropeliian Water Board v. Adair and SewBiverCo. 
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608 . Debts, debenture stock, rentchari^es or other annual pay- Skct. i, 

mentfl secured ou the undertaking or income of any company or The Hetro* 
part thereof are secured in like manner on the water fund established PoBtan 

by the Act(d), and if any of the same wqvq charged on specific 
property they remain so charged (<?). The irredeemable dehentui*e 

stock was subsequently extinguished and water stock was issu'd in Tmuiiferof 

substitution thereof, such water stock not being redeomahlc \nitil 

after sixty years from the 81st March, 1903 (/*). The Board must. 

within one hundred years from that date, purchase or redeem and 

pay off all redeemable debenture stock and all mortgage debts, 

and any stoclc so ])urchased or redeemed must bo cancelled as 

from the date of the purchase or redemption (//). 

609 . Provision was also made for the transfer of the officers and TnuiHiLi oi; 
servants of the companies to the Board, and for componsation 

being made to those whose office was al)olisho<l (//). The Super- 
annuation (Metropolis) Act, ISfid (i), applies to tlie i^oard as if the 
Board was an authority mentioned in that Act (,/). 

610 . For the purposes of its duties with respect to water (knemi 
supidy, the l^oard has power (1) to manage, alter, enlarge and, I'owera. 
with the consent of the Local Government Board, to alienate 

any land or buildings transferred to, or otherwise vested in it; 
t‘2) to ac(iuire, hire, erect and furnish such buildings and offices as 
it may re^iuire, whether witliin or without the limits of supply, 
and for that purpose to acquire, purcliase or take or hire or 
exchange laud; but these powers do not authorise the Water Board 
to acquire any \Yaterworlcs or wells, or to use any lands or any 
easements or any riglils in or over lands acquired under the powers 
of this provision for the purpose of obtaining water for public 
supply (A); and (3) to promote or oppose any Bill in Parliament 

(1911), 27 T. L, B. 253, II. L,). Those Acts and ill public general Acts 
applying to the uietropolitan water companies h. vo bc«‘ri extended to 
parisht'ji where any company wfis supplying water #.thcrwi«o than in bulk 
without authority and to the works of the <?ompany therein (Metropolis 
Water Act, 1902 (2 Edw. 7, c. 41), s. 3). There is dJso a proviso providing 
that these Acts are not to apply to the Water Board as regards places 
which have ceased to be within the limits of*8ui>ply {ibid.). 

(d) See p. 334. post As to the definition of “ debcnliire slock ** and 
mortgage debt,” see Metropolis Water Act, 1002 (2 Kdw. 7, c. 41), g. 37. 

{e) Metropolis Wat<*r Act, 1902 (2 Kdw. 7, c. 4J), s. 4. 

If) Jbid.f p. 7; us to the saving of all provisions in deeds, wills, and 
instruments in regard to such substituted stock, see tbid , s. 7 (7). 

(o) Ibid., SB. 8, 18; see p. 335, post 

(h) Metropolifl Water Act, 1902 (2 Kdw. 7, c. 41), s. 47; JVebstsr ▼, 

Ifetropolitan JVatcr Board (1012), 76 J. P. 474. Compensation was algo 
made payable to tbo directors and audil<»rs of the water conii)anie8 
(Metropolis Water Act, 1902 (2 Edw. 7, c. 41), b.s. 48, 49). 

(t) 29 & 30 Viet. c. 31. 

ii) Metropolis Water Act, 1902 (2 Edw, 7, c. 41), 8. 24 (4), As to the 
formation of a superannuation and provident fund, see Metropolitan Water 
Board (Various Powers) Act, 1907 (7 Edw. 7* c. clxxiv.). 

(k) Metropolis Water Act, 1902 (2 Edw. 7, c. 41), g. 24. For the pur- 
poses of the purchase and alienation of land, the Public Ilealth Act, 1875 
(38 39 Viet. c. 55), ss. 17C — 178, except so far as they relate to the 

licquisition of land otherwise than by agreement, apply to the Board 
(Metropolis Water Act, 1902 (2 Edw. 7, c- 41), g. 24 (2) ); as to these 
provisions of the Public Health Act, 1875 (38 & 39 Viet. c. 55), see title 
OOkpulsort Purchase of Land and Coxfensation, Vol. VI., p. 163. 
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8wr.i. and proHecufce or defend legal proceedings (f). Councils and other 
TbeHctro- authorities represented on the Board are not thereby debarred 
politan from being heard against any Bill or provisional order promoted 
Water oy applied for by the Board (m). 

Board. 

— 611 . The Water Board must make to the Local Government 

Sa[novcrii. annual report of its proceedings, and must also give the 

rnf'nt Board. Ijocal Government Board such returns, statistics and information 
as to the exercise of these powers as the Local Government Board 
requires (n), 

Sus-Sect. 

Water fund. ^ 612 . All receipts of the Water Board are carried to what is 

termed the water fund, and all payuienfcs hy the Board must be 
umh out of that fund. Any deficiency in the water fund, whether 
for satisfying past or future liabilities, in any financial year must 
be apportioned auioiigst the various cities, boroughs, municipal or 
metropolitan, and urban districts, the councils of which are for the 
lime being entitled to be repn^sented on the Board, in proportion 
to the rateable value ap{)earing in the valuation lists in force on 
the preceding 6th April of the liereditamenta at that date sup))lied 
witli water by the Board in each such city, borough or district (</). 

Rorrowinj; 613 . The Board was given borrowing powers for tljo purpose of 
powerfl. (uirrying out tlie transfer of the underfcukings to be acquired by it, and 

of executing works autliorised by the Acts of the various w’ater com- 
panies, and, with the consent of the Local Government Board, for 
liie purpose of any payment by the Board, or of any permanent work 
uY other thing which the Board i.s authorised to execute or do, and 
wliich, or th(3 cost of which, ought, in the opinion of t)ie Local 
Government Board, to bo spread over a terra of years Such 
money is raised by means of the issue of water stock {q}, unle.ss 


The Board may obtain, and ha.s obtained, statutory powers to acquire laud 
for purpoaosof obtainiup water and en etiug waterworks ; see Metropolitan 
Water Board (Various Powei-s) Act, 1907 (7 Edw. 7, c. clxxiv.) ; Metro - 
politati Water Board (,New Works) Act, 1911 (I k 2 Geo. 5, o. cxviii.). 

(l) Metropolis Water Aot, 1902 (2 Edw. 7, c. 41), s. 24. The clerk of the 
Board, or any oni<'er or member thereof acting under a general or 
B])ecial resolution of the board, may authorise the institution and carrying 
on, or the defence, of any proceeding which the Board are authorised to 
inslitiite, carry on, or defend. Informations and complaints under tb* 
various Acts applic/able to tlie Bourd, or under any bye-laws or regiilal ions 
made th(?reunaer, may be laid or made by an officer or member of the 
Bo^d, or by the clerk [ibid., s. 24 (3) ). 

(m) /ftuf..s. 31. 

(h) Ibid., 8. 28. The Looal Government Board must lay the report 
aunually befoi'e Parliament {ibid,), 

{o) Ibid,, fi, 15 (1), (2). The Board must issue precepts for the appor- 
tioned sums to the councils of these various aieos, and provision is made as 
io the rate out of whioh th^e sums are to be paid {ihid,, s. 15 (3)— (5) ). 
The Board has been authorised to issue precepts to the various authun tics 
for a sum sufficient to meet the deficiency aocumuiated during the four years 
ending the fith April, 1912 (Metropolitan Water Board Act, 1913 (3 & 4 
& c. xcviii.), s. 81), For promons as to payments out of the water 
fun^ Iknd for the appointment of a finance committee to regulate and control 
the expenditare, see Metropolis Water Act, 1902 (2 Edw. 7, c. 41), a, 20. 

(p) Metropolis. W'ator Act, 1902 (2 Edw. 7, c. 41), e. 16 (1). 

{q) Suftdi Stock is called the Metropolitan Water Stock, and boars interest 
it a rite not exceeding 3 per cent, per annum. The stock and the interest 
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the Local Quvernmeiit Board consents to some other mode of Bsot. i. 
raising the money, in which case the money Raised and the interest The Metre- 
thereon are charged on the water fund, or on such property or poBtan 
revenues of the Board, in such manner as the Local Government 
Board sanctions (r). ‘ 

Money borrowed for the purpose of paying for the underialdngfl luspayment 
transferred, and of redeeming, purchasing, or paying off any dohen- of lowia 
ture stock or mortgage debt, must be repaid within one hundred 
years from the Slst March, 1903, and if borrowed for any otla^r 
purpose must be repaid within such period, not exceeding sixty 
years from the date of borrowing, as tlie Board, with the consent of 
the Local Government Board, determines («). 

Borrowing powers for specific purposes have been conferred by Spooific 
Hubsequent special Acts (G. including power to raise money by purposes. , 
the issue of bills (u) and power to borrow for current expenses 
by overdraft or temporary loan (?r). 

For the discharge of the various sums borrowed and of debenture sinking 
stock mortgage debts, the Board must make provision by the f**”'*"* 
creation of one or more sinking or redemption funds, in accord- 
ance with reguhitioriH which have been made by the Local Govern- 
ment Board (j-). 

614 . The accounts of the Board, and of any committee appointed Accounu. 
by it, and of its ofiicers, must be made up and audited in like manner, 
and subject to the same provisions, as the accounts of county 
councils ; a water consumer (a) has the same right as a ratepayer 
of being present at the audit, and of making objeciionB and 

thereon is charged on the water fund and on all the revenues of the 
Board. It is included amongst the seourities in which a IruBiee may invest 
under the powers of the Trustee Act, 1893 (56 & 57 Viet. c. 53) ; see title 
Tbusts ani> Tbustees, p« 1 32, note (A), ante. The provisions oi the Publio 
Health Acts Amendment Act, 1890 (53 & 54 Viot. o. 59), s. 52, apply to 
the issue of such stock (Metropolis Water Act, '902 (2 Edw. 7, c. 41), 

%4 17); see title Local Government, VoL XIX., i*. 385. 

(r) Metropolis Water Act, 1902 (2 Edw. 7. o. 41). s. 16 (2). 

(a) lbid.f s. 16 (3). For the purpose of paying oif a loan the Board has 
the like powers of reborrowing as a county council under the Local 
Government Act, 1888 (51 6^ 62 Viet. c. 41), s. 69 (MetTO])oliH Water Act, 

1902 (2 Edw. 7 c. 41), s. 16 (4) ) ; see title Local Government, Vol. XIX., 
p. 361. 

't) Metropolitan Water Board Act, 1906 (6 Edw. 7, c. Ixxivii.) ; Metro- 
politan Water Board (Various Powers) Act, 1907 (7 Edw. 7, c. clxxiy.) ; 
Metropolitan Water Board (New Works) Act, 191 1 (1 A; 2 Geo. 6,c. cxviii.) ; 
Metropolitan Water Board Act, 1913 (3 A& 4 Geo. 5. c. zcviii.). 

(u) Metropolitan Water Bou^ Act, 1906 (6 Edw. 7, c. Izxrvii.). 

(w) Metropolitan Water Board Act, 1913 (3 & 4 Geo. 5, o. xoviii.)* 

(a;) Metropolis Water Act, 1902 (2 Edw. 7, c. 41), s. 18 ; and see the pro- 
visions in the Acts cited in note (f), supra. Payments, other than surplus 
revenue, into the sinking fund for redemption of loans etc* to be disoluffi|ed 
within 100 years, were postponed for the first twen^ yean of the penod 
(ibidi). The regulations were made by the Local Government Board by 
Order dated the 1 1th August, 1 903. As to the sinking fund etc., see MeWo* 
poliUin Water Board V. New River Co* (1904), 20 T. L. U. 687, H. L* 

(a) The expression ** water consumer ** means any person who Is supplied 
with Water by the Board, or who pays, or is liable to pay, any money 
eharged by the Board for or In respe^ of the supply of water, whether 
under the name of rent, rate or otherwise (Aletropofis Water Act, 1902, 

(2 Edw. 7, 0 . 41), s. 37). 
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appealing, and the enactments relating to the accounts of county 
councils and the audit thereof and to all matters incidental thereto 
or consequential thereon, including the penal provisions, apply 
accordingly (h). 

Sect. 2. — Sources of Water Sujtply. 

615. The Water Board obtains its supply of water from the 
rivers Thames and Lee and from their tributaries, and also from 
springs and wells in the land belonging to the Board (c). The rights 
to abstract water from the Thames and its tributaries were obtained 
from time to time by the various metropolitan water companies 
under agretiincnts confirmed by local Acts, or directly under the 
provisions of local Acts. These agreements and provisions have 
since been consolidated and amended by a single Act (d). No water 
may be taken by the Board from the river Thames or its tributaries 
below the highest point where the tide flows (e). 

616. Before the Water Board resorts to any new source of supply 
it must give notice in writing thereof to the Local Government Board, 
and within one month of the receipt of such notice the Local Govern- 
ment Board may, if it thinks iit, appoint a competent person as 
an inspector to report, with respect to any sources then specially 
authorised by Parliament, whether the directions of the special 
Act have been complied with in reference thereto, and, with respect 
to any new sources not specially authorised by Parliament, whether 
the same are capable of supplying good and wholesome water for 
domestic purposes (/). 

{}>) Metropolis Water Act, 1902 (2 Edw. 7, o. 41), 8. 19. For the pro- 
visions as to the audit of the accounts of county councils, see title Local 
Government, Vol. XIX., pp. 362, 363. The stamp duty for the purposes 
of the District Auditors Act, 1879 ( 42 & 43 Viet. c. 6), is settled by the 
Treasury, after consultation with the Local Government Board, and liaving 
regard to the cost of the audit s. 19). The provisions of the Local 
Authorities (Expenses) Act, 1887 (50 & 51 Viet. c. 72), were extended to 
tJio Board by the Metropolitan Water Board (Various Powers) Act, 1907 
(7 Edw. 7, c. clixiv.), s, 83. 

(c) As to the effect on a stream of pumping from such a well, sec English 
V. MctropoUkin IVatcr Hoard, [1907] 1 K. B. 688. 

{d) Thames Conservancy Act, 1911 (1 & 2 Geo. 5, c. Ivii.). This Act 
cancelled the agreements and repealed the enactments relating to the 
abstraction of the water from the Thames, and provided that the water so 
taken may be used for the supply of water to any part of the area. This 
Act also provided for the payment of an annual sum to the Thames Con- 
servancy by the Water Board. Under the Thames Conservancy Act, 1894 
(67'*& 68 Viet. c. clxxx^ii.), it is the duty of the Conservancy to maintain 
the flow and the purity of the river; see title Waters and Water- 
courses, p. 448, 'post. As to the abstraction of water from the river Lee, 
see the River Lee Water Act, 1865 (18 & 19 Viet. o. exevi.); as to the 
powers of the Lee Conservancy Board, see Rivers Pollution Prevention 
Act, 1876 (39 & 40 Viet. c. 76); Leo Conservancy Act, 1900 (63 & 64 
Viet. c. exvii ). As towworks to enable the water companies to supply 
each other with water in ease of emergency, which powers and duties as 
to oonstnicting works were transferred to the Board, see Metropolis Water 
Aet, 1899 (62 & 63 Viot. c. 7). 

(«) Metropolis Water Act, 1862 (15 & 16 Viet, c. 84), s. 1. On the 
Thames itself such point is Teddington Lock ; see titles Metropolis, 
Vol. XX., pp. 413. 414 •, Waters and Watercourses, pp. 405. 408, post. 

(J) Metropolis Water Act, 1862 (16 & 16 Viet. c. 84), s. 6. The Local 
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The Local Government Board must within twenty-one days after 2 . 
the receipt from the inspector of his report send to the Water Board, Sources of 
with respect to any such new sources of supply not specially autho- Water 
rised by Parliament, a certificate of approval or disapproval, and Suroly. 
with respect to the sources specially authorised a notice in writing Approval of 
stating whether in the judgment of the Local Government Board Local aovem- 
the directions of the special Act in reference thereto have been 
complied with (g). 

After receipt of a certificate of disapproval of a new source not 
specially authorised, the Board must not use such new source ; and 
after receipt of a notice in writing that in respect of a specially 
authorised source the directions of the special Act have not been 
complied with, the Board must not use such source until it complies • 
with such directions (/i). 

617. The London County Council has power from time to Powers of 
time to promote Bills in Parliament relating to the supply of water l^ondou 
within the administrative county of London and to inquire as to 
possible sources of supply (i). 

Sect. 3. — Water for Dome»tic Purposes, 

Sun-SECT. 1,~ Duty to Pronih ami Supply. 

618. The Water J^oard may, and if required to do so must, pro- conHtant 
vide and keep throughout its water limits, or throughout such parts supply of 
thereof as the Board may he required, a constant supply of purr 

and wholesome water suilicient for the domestic purposes of the 
inhabitants within such limits, constantly laid on at such pressure 
as will make the water reach the top story of the highest houses 
within such water limits, but subject to any level prescribed by 
the special Act applicable, and must give and continue to give to 
such inhabitants such a constant supply (k). The Board is liable 


Government Hoard was substituted for the Board of Trade by the Public 
Health Act, 1872 (35 & 30 Viet, c. 79), s. 35 ; and see Public Health Act, 
1875 (38 & 39 Viet. c. 55). s. 343, Sehed. V,; Wublic Health (London) 
Act, 1891 (54 & 55 Viet. c. 70), 8. 142 (5). The inspector must give ten 
days’ notice in writing of his intention to inspect the sources, and he has 
power of entry on the lands wherein such sources arc situated (Metropolis 
- Water Act, 1852 (15 & 10 Viet. c. 84), s. 6). 

(g) Metropolis Water Act. 1852 (15 & 16 Viet. c. 84), s. 7. 

(h) Ibid., 8. 8. 

(i) London Water Act, 1892 (55 & 56 Viet. c. cxax.). This Act limited 
the expenditure on such inquiries, and of costs incurred by them in inquiries 
before Iloyal Commissioners, to £10,000. As to the London County 
Council generally, see title Metropolis, Vol. XX.. pp. 418 ei seq. 

{k) Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), s. 7; compare 
Waterworks Clauses Act, 1847 (10 & 11 Vict.c. 17),8. 35 ; and pp. 299, 302, 
ante. The Waterwoiks (Jlauses Act, 1847 (10 & 11 Viet, c 17). fis. 35, 36, 
are expressly excluded from incorporation in the Metropolitan Water 
Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi.), s. 3 ; but the other 
provisions of the Waterworks Clauses Act, 1847 (10 & 11 Viet c, 17), 
with respect to the supply of water to be furnished by the undertakers, 
namely, ss. 37 — 43, are included ; see pp. 304 et seq., ante, A constant 
supply is now afforded throughout almost the whole of the Board’s limits of 
supply. On the 31st December, 1912, the percentage of supplies on the 
constant system was about 99'2; see Annual Report of the Local Govern- 
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fco penalties for non- compliance, but is not subject to any liability 
for not giving a constant supply if the want of such supply arises 
from frost, unusual drought, or other unavoidable cause or 
accident (/). 

619 . The Board must cause service mains or pipes (not being 
communication pipes) to be laid down, and a supply of pure and 
wholesome water for domestic purposes to be brought to every 
j)art within the limits of supply whereiinto the Board is required 
by 80 many owners or occupiers of houses or buildings or parts of 
houses or buildings occupied as separate tenements in that part 
of the limits, iJiat the aggregate amount of water rate payable 
by them aniuuilly in respect of the supply so required is not less 
than one-t(iiith part of the expense of providing and laying down 
such mains or pipes. No such requisition is, however, binding on 
the Board unless such owners or occupiers severally execute an 
agreement binding themselves to take such supply of water for 
three successive years at least (m). 

620 . The Board must, at the request of the owner or occupier of 
any house or building, or part of a house or building occupied as a 
separate tenoment, in any street within the limits of supply, in 


ment Board, 11)13. Provisiims under which the Bonrd cun be required 
to furuiah a constant supply exist in the Metropolis Water Act, 1871 
(34 & 35 Viet. c. 113), ss. 8 — 13. The Board must on Sundays, as on 
other days, supply Bullicient pure and wholesome water for the domestic 
use of the inhabitants witliin their water limits {ibid., s. C). As to the 
proscribed level, see the saving in the ^^et^opolitan Water Board (Charges) 
Act, 1907 (7 Kdw. 7, o. clxxi.), s. 22. 

(/) Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), s, 16; seethe 
cases cited in n(»to (e), p. 30.3, anlr. If the Board violates, refuses, 
or neglects to comply with any of the above provisions, it is liable to 
a penalty not exceeding £200, and to a further penalty not exceeding 
£100 for every mouth during which such violation, refusal, or neglect 
to comply with the said provision continues after the Board has reocived 
notice in writing from the Local Government Board to discontinue the 
same (Metropolis Wat^ Act, 1871 (34 & 35 Viet. c. 113), B. 16). As to 
the recovery and application of penalties, see ibid., ss. 44, 45. A private 
person cannot enforce the penalties under ibid., s. IG {Kyjjln v. East 
London Water Go., [1896] 1 Q. B. 446). As to neglect to supply by reason 
of drought, see Jflcfcfionv. Farnham Water Co. (1887), 3 T. L. II. 632. 

{m) Metropolitan VVater Board (Charges) Aot, 191)7 (7 Edw. 7, o. clxxi.), 
8. 7. As to the penalties for neglect, see ibid., s. 12. The Board is not bound 
to furnish any supply of water or lay down any pipe for such purpose in 
any part of the limits of supply which is for the time being supplied with 
water by any company or by any body or autliority other than the Board 
(ibid., a. 23). The provision in the text is substituted for and is simUar in 
terms to the latter part of the Waterworks Clauses Aot, 1847 (10 &: 11 
V’ict. 0 . iV), 8. 35; see p. 303, ante^ The Board, on the application Of 
any person supplied with water, must furnish him with the particulats 
of any pipe fi*om which he is supplied, together with the names of the 
Streets through which Such pipe passes, and the commencement and 
termiiiatlon thereof (Metropolis Water Act, 1862 (16 & 16 Viet. c. 84), s. 18). 
As to plans of the Boat'd 's pipes, see ibid., s. 17, as amended by the 
lietropolis Water Act, 1871 (34 & 36 Viet* c* 113), s. 49. As to the general 
regulations as to laying ana repairing pipes in the Metropolis, see title 
Gas, Vol. XV., p. 378; Meirapolitun Water Board v. Bradley (1910), 74 
J* P. 331* 
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which any service main or service pijie of the Board has been laid, or 
at the request of any person entitled to require a supply of water for 
domestic purposes, furnish to such owner or occupier, or other 
person, by means of a communication pipe or pipes and other 
necessary or other ])roper apparatus, to be provided and laid down 
and maintained by him and at hi? cost, a siillicient supply of water 
for domestic purposes at the specified rate (n), 

62 t If for twenty-eight days after demand in writing made 
to the Board, and tender made of an agreement signed by the 
owners or occupiers to take and pay for a supply of water for 
domestic purposes for throe years or more, the Jloard neglects to lay 
down service mains or pipes in the manner above mentioned, and 
to provide, by means of a communication pipe or pipes and other 
necessary and proper apparatus, to he provided and laid down and 
maintained by and at the cost of such owners and occupiers, such 
supply of water, the Board is lialde, on sumnicary convictioti of any 
such neglect, to forfeit to each such owner and occu})ior by way of 
penalty the amount of rate which he would bo liable to pay under 
such agreement, and also the further sum of IOk. for every day 
during ^vhic*h the Board neglects to lay down such mains or pipes, 
or to provide such supply of water (ej. 

622 . Communication pipes and other nocessai'y appaj’atus must 
be laid by the owners and occupiers of the dwelling-houses to 
be supplied wdth water, and for this purpose the provisions 
in the Waterworks Clauses Act, 1847 {p), in relation there!' 
apply (a). The owners or occupiers must also keej.) such pipes 
in repair (i), and for the purpose of repairing these pipes the pro- 
visions of the Waterworks Clauses Act, 1847 (c), as to opening the 

(n) Metropolitan Water hoard ((Ibargcs) Act, 1007 (7 Kdvv. 7, c. ckxi.), 

s. 8; aa to the hkc provision in tiio Watorworkis r'auBos Act, 1847 (10 & 
11 Viet. c. 17), H. Oil, wbicli i« mcorporatod in tu; Metropolitan Water 
Board (Chartres) Act, 1007 (7 Edw. 7, c. clxxi.), 8. 80 t* pp. HOO, :i00, a7iie. 

The rate is 5 j)iir cent, of the rateable value; koc, j). 

(o) Metropolilan Water Board ((Targe .) Act, 1^07 (7 Edw. 7, o. clvii.), 

s. 12. This 18 subject to a provi.so that the Board is not to bo liable to 
any penalty for not laying down any ttueh main or pipe, if it ifi fweveuted 
from doing 80 by any unavoidable caiiflc or accident, or for not supplying 
w.Aer, if the lailure to furnifiJi sindi supply arises from Irost, unusual 
drought, or other unavoidable oau8(3 or acciihuit (t/nd). As to a requisition 
for constant supply, see if iddZeffCic Wa(cr?i'orh (/o, v. T«ppcudf;u(1880), 

5 T. L. li. 477 (decided on a section which had then been repealed). 

(p) 10& 11 Viet. c. 17. 

(a) Metropolitan Water Board (Charge.^) Act, 1007 (7 Edw. 7, c. clxyi.), 
8. 3, which ineorjKirates the provisions “ with riiSpect to the cominuniea- 
tion pipes to be laid by the inhabitants,” namely, the Waterworks Clauses 
Act, 1847 (10& 11 Viet. c. 17), ss. 48—53, as to which see pp. 307, 300, 
mte. There is also a provision in the Metropolis \\ater Act, 1852 (ffi tSc 16 
Viet. c. 84), 8. 24, providing that no communication pipes or other means 
or contrivance are to be made, or laid down, without giving the notices and 
except under the superintendence mentioned iu those provisions. As to 
the Waterworks (Clauses Act, 1863 (26 27 Viet. c. 93), s. 19, which is 

incorporated in some of the special Acts, see note (i), p. 323^ ante : find 
compare Kyffin y.. M etropolitan Water Board (1908), 99 L. T. 809. 

(h) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, o. clxxi,), 

8 . 8 . 

(c) 10 & 11 Viet, c, 17. 
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ground (fi) are made applicable (d). This duty on the part of the 
owner and occupier to repair such pipes and apparatus extends to 
pipes and apparatus laid down before and existing when the 
Metropolitan Water Board (Charges) Act, 1907 (/), came into 
operation, as well as to those laid down subsequently (^z). 

623. The expression “ domestic purposes ” includes water-closets 
and baths constructcjd or lilted so as not to be capable of containing 
when filled, or filled up to the overflow or waste pipe, if any, more 
than eighty gallons, but not baths capalde of containing more than 
that amount. It does not include a supply of water for consump- 
tion by or washing of horses or cattle, for washing carriages or 
vehicles, for watering gardens by means of any outside tap or any 
hose, tube, pipe, sprinkler, or other like apparatus, or for fountains, 
or any ornamental purpose; nor does it include a supply of water 
for steam, gas, motor, and other like engines for railway purposes, 
ventilating purposes, for washing any machine or apparatus, for 
cleansing sewers and drains, for cleansing and watering streets or 
roads, for fire extinction, for flushing drains by means of any 
apparatus discharging automatically, for public baths or wash- 
houses, or for any trade, manufacture, or business (h). Water 
supplied to a factory for the use therein of the employees, and not 
for the purpose of manufacture or business (i), or water used by a 
refreshment caterer (/t-), is water supplied for domestic purposes. 

624. The Board is not bound to aflbrd a supply of water 
otherwise than by measure to any liouse or building whereof any 
])art is used for any trsido or manufacturing purpose for which water 
is used, or to any common lodging-house, barracks, workhouse, or 


id] Watcvwuiks Clauses Act, 1847 (10 & 11 Viet. c. 17), ss. 48-- 52; see 
p]). 309, 310, auic, 

(o) Mcjtropolitau Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi.), 
B. 19. Tlii.s provision removes the diflicully as to the repair of such pipes 
OAperiejicofl under the general provisions; see p. 309, ante. 

if} 7 Edw. 7, 0 . clxxi., whi(di came into operation on the Jst April, 19(^8 
{iind., H. 2). 

(g) Batt V, Metropolitan IFa/er Board, [1911] 2 K. B. 905, C. A. ; Staceg 
V. (iHH Light and Coke Vo., Metropolitan Waler Board, and West End 
Tailoring Co. (1910), 9 L. C. R. 174. In case of stopcocks in such pipes 
being out of repair, and persons tripping over tlnun.tlic Board is therefore 
not hablc for damages for negligence {ibid.). As to the Board’s liability 
in respect of it.s own stopcock i»o\es, see Osborn v. M eiropolitan Water 
Board (1910), 102 L, T. 217 : Bosenhaim v. Metropolitan Water Board 
(1910), 103 L. T. 284 ; 103 L. T. 739, C. A. As to such liability generally, 
see pp. 311, 312, ante, 

(/i) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi. 1, 
B. 25. As to the extinction of fires and other public iiurposes, see pp. 345, 
346, post. 

H) VoUey*8 PatenUf Ltd, V. Metropolitan Water Board, (1012] A. C. 24 ; 
^ovth i<uhurban Gas Co.-V. Metropolitan Water Board, [1900] 2 Ch. 666. 
In Metropolitan Water Board v. London, Brighton and South Coa^t Itailway, 
[JOIO] 2 K. B. 890, C. A., water supplied for the use of passengers and the 
staff for drinking, and for urinals and water-closets, was lield not to be for 
domestic purposes, but to come within the expression “ railway purposes ’ ; 
but see Colleges Batonis, Ltd. v. Metropolitan Water Board, sM/>ra, per Lord 
LoiiUBURN, L.C.,at p. 29. As to domestic purposes generally, see p. 301, 
ante. 

(k) Metropolitan Water Boardx, Averg, [1914] A. (1 118. 
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other public institution or building, except any hospital or saiia- 
toriura wholly or partly supported by endowments or voluntary 
contributions, and not carried on for purposes of private gain or 
loss. Where the Board declines to afford a supply otherwise than 
by measure it must, if required by the person who would other- 
wise have been entitled to demand such supply, fiiniish to the 
building in respect of which the supply is required a suihcient 
supply of water by measure (/). 

Sub-Sect. 2.— Purity and Sufidency of Water. 

625. There are many provisions in the Acts applicable to the 
Metropolitan Water Board (a) for the purpose of securing to tho 
consumers a pure and sufficient supply of water for domestic pur- 
poses, and for affording to the inhabitants within tlio limits of 
supply remedies for default. There are provisions as to tho filtra- 
tion and conveyance of the water (/>), and for its examination 
bacteriologically and otherwise. Comiilaints may also he enter- 
tained and inquired into by the Local Ciovernment Ibiird and by 
tbe Railway and Canal Commission (c). There are also provisions 
in regard lo the metropolitan gas supply for the protection of tho 
water from contamination by ga8((i). 

626. The Local Government Board must from time to tiiuo 


[1] Metrupelitau Water Board (Charges) Act, 1007 {7 Edw. 7, c, clxxi K 
8. 20. 'I'lic Board may also icquiro {ibul.) that tho siiiu to bo 
for any such supply by measure shall not he less than the sum which 
have ween chargeable in respeot of such supply had tho supply 
been given under the provisions of tho Act relating to domestic supply 
otherwise than by measure, and the charges thoreior (see p. 346, pont), 
except in the case of barracks or other buildings for the time being in the 
occupation of His Majesty, or of any department of HLs Majesty’s ()ovem- 
meiit for public purposes. As lo the suiiply to Wi khouses and suchlike 
institutions generally, see p. 300, ante. 

(a) As to these Acis, see. p. 332, ftnlr. 

(b) Thus, all water supplied by tho Boani for domestic use must be 
effectually liltered belore it is passed into the pipiss Jor distribution, except 
water pumped from wells into a covered reservoir or aqueduct, without 
exposure to liie atmosphere, and whhdi must'not be allerwanis mixed with 
unliltered water (Metropolis Water Ael, 1852 (15 iV. 10 Viet. e. 81), s. 4). 
Water may only be brought or coudiu’ted within the imqnqkolis in pijies 
or covered aqueducts, unless the water be afterwards Ijllcn^d beioro distri- 
bution (ibid., 8. 3). Keseivoirs within five miles ol >SL. i'aurs t’athodral 
must be rooted in or covered over, except reservoirs from which the water 
is to be elliciently filtered before it is passed into the ju’pes for distribution, 
or reservoirs the water from wliieh is to be used foj other than domestic 
purposes (ibid., s. 2). As to tho penalties for non-compliance, meibid.,%. 16. 
Every steam-engine, lurnace, or other work in which coals which produce 
smoke during combustion are consumed by the Board for the purpose of 
the waterworks must be constructed on the most effectual principle for 
consuming its own smoke (ibid., s. 14). 

(fi) As to the Local Government Board, see title Constitutional Law, 
Vol. Vll., pp. 103, 104; aft to the llailway and Canal Commission, see 
litle.s Cour'js, Vol. IN., pp. 217 et seq. ; Uailway.s an'I> (Canals, Vol. 
XXI II., pp. 753 et seg. 

(d) See title Gas, Vol. XV,, pp. 380 clseg. As to the proUiction of the 
Board as regards electricity, see title Electuic Lighting and I^oweu, 
Vol. XII., pp. 623, 624. 
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appoint a water examiner, being a competent and impartial person, 
who must from time to time, in the manner directed by the Local 
Government Board, examine the water supplied, in order to ascer- 
tain whether it has been effectually filtered as required (c), and he 
tiiust report the result to the Local Government Board, who must 
send a copy of every such report to the Water Board. The Water 
Board may be represented at any examination by some officer, who 
must not, however, interfere with the examination (/) ; the examiner 
must at all reasoniiMo times have free access to the works of the 
Water Board for tlie purpose of inspecting them, and must have all 
proper facilities for making an inspection (//). 

627. The Water Board must cause chemical and bacteriological 
examinations of and experiments as to the condition of the water 
to 1)6 Bupidicd by the l3oard to be made, and must supply such 
buildings, apparatus and plant, and such staff, and construct such 
works, as may be n'quired for enabling such examinations and 
experiineiiis to be conducted efficiently. The persons employed by 
the Board to make these examinations and experiments must 
periodically report to the Boafrd the result thereof, and a copy of 
the report must at the same time be sent to the water examiner. 
The Board must also take and record such observations as may be 
required l)y the Local Government Board (It), 

628. If at any time complaint as to the quantity or quality of the 
water supplied for domestic use is made to the Local Gov(‘rnment 
J^oard, by memorial in writing signed by not less than twenty in- 
habitant householders paying rates for and supplied with water by 
the Water Board, the Local Government Board may, at any time 
wiiliin one numih after the receipt of Biich compbunt, appoint a 
competent person to inquire into and conceiving the grounds 
thereof and report to the Local Government Board thereon (i). 
Even without such a complaint, the Local Government Board may 
at any time, if and when it thinks fit, appoint a competent person 
to inquire into and report on the quality of the water furnished by 
the Water Board (A). ’The person so appointed, in either case, must, 
wilbin three days after such apjiointmeiit, give notice thereof in 
writing to the '\\ ater Board, and after such notice, he has power to 
inspect and examine the wal-erworks and to inquire into the grounds 
of any complaint, and the W^ater Board must afford him all reason- 
able facilities for such inspection, exanunalion, and inquiry (i). If 
after receipt of such report it appears to the Local Government Board 


(f) 'fhat is, by the Metropolis Water Act, 1852 (15 & 16 Viet. c. 84), 
ft. 4 : 800 note (6), p. 341, ante, 

if] Motiopolis Water Act, 1871 (34 A 35 Viet. c. 113), s. 36. The 
examiner is removablo by the Local Governmont Board {ibid.), 
i>j] Metropolis Water Act, 1902 (2 Edw. 7, c. 41), s. 25 (5). 

(A) 8. 25(1)— (4). 

{{) Metropolis Water Act, 1852 (15 & 16 Viet. c. 84), s. 9. 

(fc) Metropolis Water Act, 1871 (34 35 Viet. o. 113), s. 35. 

(Z) Metropolis \Vater Aet, 1862 (15 16 Viet. c. 84), 8. 10 ; Motropoli^ 
Water Act , 1871 (34 & 35 Viet, e, 113), s. 35. Any person obstructing an 
inspector is liable to a penalty not exceeding £10 (Metropolis Water Act, 
1862 (15&16Vict. c. 84),s. 11). 
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that the complaint is well founded, or that some matter requires s, 

alteration, the Local Government Board must give notice thereof Water f6lr 
in writing to the Water Board (m), and the Water Board must Domaitic 
within a reasonable time remove the grounds of complaint («). Parpoeas- 

629. Any water consumer (o), and any local authority {p\ may Complaint 
complain to the Railway and Canal Commissioners (q) tlint the 

Water Board has failed to perform some statutory dutjyr, and the comnlis* 
Commissioners may hear and determine the complaint, and, if sioners. 
satisfied of such failure, order the Board to fulfil the duty within 
the time limited by the order and may, if they think fit, by any 
such order impose any penalty for such failure which can be imposed 
under any Act, and enforce any such order in like manner as any 
other order of the Commission (?•). Similarly, a complaint may be 
made as to the quantity or quality of the water supplied, in which 
case the Commissioners may, if satisfied that the complaint is well 
founded, order the Board to remove the ground of complaint, and 
may award damages to the complainant (s), 

630. A local aiitliority may aid any water consumer in obtaining Aid from 
the determination of any question which appears to the local 
authority to be of interest to water consumers within its district 

with respect to the rights, duties, and liabilities of the Board in 
reference to the quantity or quality of the Water supplied or the 
charges made. A local authority so aiding any legal proceedings 
may, if the court thinks fit, bo made a party to the proceedings, ami 
be liable for costs accordingly (t), 

(m) Metropolis Water Act, 1852 (15 & 16 Viet. c. 84), s. 12. 

(n) Ibid, R. 13. The penalty for non-compliance by the Water Board 
is not exceeding £200, and a monthly penalty not exceeding £100 after 
receipt of not ice from the Local Government Board (ibid, s. J6). 

(a) A “ water consumer ” is any person supplied with water by the 
board, or who pays or is liable to pay any moneys ‘nirged by the Board for 
or in respect of the supply of water, whether Under the name of remt, rate 
or otherwise, and includes any householder or owner or occui>icr of a house 
entitled to make a communication with the mains or pipes of the B(»ard 
(Metropolis Water Act, 1897 (60 & 61 Viet. c. 56), fS. 5) ; but the terms of 
agreemeuts existing on the 6ih August, 1J97, between a water company 
and a water consumer as to the supply of whaler are not ntTected by this 
definition (ibid). 

(p) “ Local authority ” means the council of any rrouniy borough ot 
district, the coiporation of the <fity of London, and nuy metropolitan 
borough council (ibid.). 

(^) As to the Railway and Canal Commissioners. s(ie titles Courts, 

Voh IX., pp. 217 et seq . ; Railways anj> (’axAls, VoI. XXIIL, pp. 75il et 
seq, 

(r) Metropolis Water Act, 1897 (60 61 \'ic1. c. 56), s. 1 (1); as to 

the enforcement of orders, see title Railways ani’ <’anals, Vol. XXIIL, 
pp. 761, 762. 

(«) Metropolis Water Act, 1897 (60 & 61 Viet. o. 66), s. 1 (2). The 
enactments relating to the Railway and Catial Cotnmiasioii, etcept the 
Railway and Canal Traffic Act, 1694 (57 & 68 Viot. c. 54), s. 2, with the 
necessary mo^cations, apply to the commission for its jurisdiction in 
respect to the me^opolitan water supply (Metropolis Water Act, 1897 (60 
& 61 Viet. c. 56), B. 1 (3) ). The remedies abov6 mentioned are in addition 
to, and not in suhstitution for, any existing proceedings or remedy (ibid,, 

B. 1 (4) ). 

(f) Metropolis Water Act, 1897 (60 it 61 Viet. e. 66), s. 2. This 
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Sect. 4.— Water for Non-domestic Purposes, 

631. The Water Board must, at the request of any owner or 
occupier of any premises situated in or adjoining any street in which 
any main or service pipe of the Board is laid, who requires for use 
on such premises a supply of water by measure for purposes other 
than domestic (tt), and by means of communication pipes and other 
necessary and proper apparatus to be provided, laid, and maintained 
by and at the cost of the person requiring such supply, afford a 
supply of water by means of a meter or other fit and sufficient 
instrument or apjniratus su})pUed (at the cost of such person as 
aforesaid) or iip])rovod by tlie Board (a) for measuring and ascertain- 
ing the quantity of water so supplied (Z>). The Board is not liable 
to any penalty or damages for not supplying water under this pro- 
vision if the fail uro to furnish such supply arises from frost, unusual 
drouglit, or othej* unavoidahle cause or accident (c). Any builder 
about to erect any building or part of a building who requires a 
supply of water for that purpose is deemed the occupier of premises 
within the meaning of the above provision (d). 

632. The Board may also from time to lime supply water under 
pressure for the purpose of supplying motive power by hydraulic 
pressure by agreement with the person requiring such supply (^). 

633. The Board has a general power of supplying water by 
agreement with any person or body desiring a supply for any 
purpose within the limits of supply, and may do so upon such 
terms and conditions as to payment and otherwise as may bo 
agreed upon. The terms and conditions upon which such supply 


provision oluauges tholaw as laid down in A.-G. v. Camberwell (1894), 
S K. (127. 

(u) As to what purposes are not domestic purposes, see pp. 301, 302, 340, 

mile. 

{a) A scale of maximum charges for the hire of meters supplied by the 
Board is provided iu the Metropolitan Water Board (Charges) Act, 1907 
(7 Edw. 7, c. clxxi.), s. 18. The scale varies from 1^. to 268. per 
(j nailer, according to tjie diameter of the inlet and outlet to such meter 
[ibid.). 

(6) Ibid., s. 16 (1). As to the charges for such supply, see ibid., s. 16 
(2), (3) ; pp. 347, 348, As to the rights of builders previously to 

this Act, see Metropolitan Water Board v. Paine, [1907] 1 K. B. 285. 

(c) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi.), 
B. 16 (4). As to such accidents, see p. 303, ante. 

(d) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c clxxi.), 
s. 17. The Board may, however, if it so determines, instead of affording 
the required supply by measure, afford the same at a rate not exceeding 

per £100 of the probable total cost after making such allowance as the 
Board may think reasonable for decorative or iron or steel work not 
requiring the use of water (ibid.). A builder may, however, obtain the 
water from a building owner who is paying for it by measure, and in this 
case he is not liable to pay the Board as a person who has required a 
BUpply of water from the Board {Metropolitan Water Board v. Johnson d; 
Co.. [1913] 3 K. B. 900, C. A.). The determination as to charging by rate 
must be a determination in the particular case ; a general resolution by 
the Board to charge by rate is not sufiioient (ibid.). 

(e) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi.), 
s. 21. The rates and charges and terms and conditions of such supply 
must from time to time be agreed upon (ibid.). 



Part VI.— Metropolitan Water Supply. 


846 


is given must be the same, in like circumstances, to all con- 
sumers (/). Notwithstanding any of these provisions or any 
agreement, the Board is not requii-ed to afford a supply of water 
for other than domestic purposes, if and so long as any such supply 
would interfere with the sufficiency of the water required to be 
supplied for domestic purposes (^). 

Sect. 5 . — Water for Puhlk Purjwses. 

634. The Water Board is subject to the same duties in regard 
to supplying water for cleansing of drains, watering streets, and for 
public baths and washhouses as are other undertakers under the 
provisions of the AVaterworks Clauses Act, 1847 (h), with certain 
modifications (i). The rate for such supply is fid. per 1,000 
gallons (/c). 

635. As regards fire extinction the Board is subject, with certain 
modificatio!is, to the same d^irties as other undertakers®, the 
London County Council being the local authority in respect of 
the OTiforceinent of these duties (m). The Board, at th(3 expense of 
the London County Council, must provide in any mains or pipes 
within the Metropolis, plugs, hydrants, and all other apparatus 
necessary or proper in connexion with the Board’s pii^es, for a 
supply of water in case of fire, and the London Fire Brigade may 
make such use thereof as may be deemed necessary for the j)urpose 
of extinguishing any fire(n). These plugs, hydrants, and other 

(/) Metropolitan Water Board (Charges) .4ot, 1907 (7 Kdw. 7, o. clxxj.y, 
8. 24. Nothing in this provision prejudices or affects the terms upon 
which any person or body is entitled to require a supply for any purpose 
(ibid.). 

(g) Ibid., 8. 32 ; the water supply must not bo cut off from any 
market gardener’s premises without giving seven days’ previous notice 
(ibid.). 

(h) 10 & 11 Viet. 0 . 17, 8. 37, incorporated in (‘»e Metropolitan Water 
Board (Charges) Art, 1907 (7 Edw. 7, c. clxxi.), s. 3 see pp. 303, 304, ante, 

(i) Thus, the Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), 
s. 37, is to be construed as extending to all such purposes as are therein 
mentioned, whether the expensi's in connexion with such purposes are 
detrayed out of the poor rates, borough rates, or out of any other public 
rates (Metropolitan Water Board (Charges) Act, 1907 (7 Kdw. 7, c. clxxi.), 
s. 31). As to the power of metropolitan local authorities to obtain a water 
supply for cleansing sewers and other purposes, see pp. 206, 267, a^ite. 

(k) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi.), 
8. 31. Water for watering public parks and gardens, and the roads therein, 
is also to be charged at the same rate (ibid., s. 29). 

(l) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), fls. 38—43, 
incorporated in the Metropolitan Water Board (Charges) Act, 1907 
(7 Edw. 7, c. clxxi.), s. 3 ; aa to fire-plugs, see also Metropolitan Water 
Board (Various Powers) Act, 1907 (7 Edw. 7, c. elxxiy.), s. 73); Metro- 
politan Water Board Act, 1913 (3 & 4 Geo. 6, c. xcviii.), s. 86; pp. 304 
et seq,, ante. 

(m) Metropoiittau Fire Brigade Act, 1865 (28 & 29 Viet. o. 90), s. 32 ; 
the council is entitled (thid,) to copies of plans showing the position of 
mains and pipes and alterations therein, made pursuant to the provision 
in the Metropolis Water Act, 1862 (16 & 16 Viet. c. 84), s. 17. As to the 
London Fire Brigade, see title Metropolis, Vol. XX., pp. 417,418. 

(n) Metropolitau Fiie Brigade Act, 1866 (28 & 29 Viot. c. 90), s. 32 ; 
Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), s. 34. Where the 
Board gives a constant supply in any part of its water limits, it may give 
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apparatus may be used by the Board for other than public pur- 
poses, without the consent of the London County Council, and may, 
by permission of the Board, be used by other persons (o). 

Sect. 5- — Charges for Supply. 

Sub-Sect. 1. — Water Bates. 

636. The rate per annum for a domestic supply must not exceed 
6 per cent, of the rateable value of the house or building or part 
of a house or building in respect of which the supply is required, 
and such rate, subject to the provisions herein stated, must be 
charged uniformly in like circumstances to all consumers entitled to 
such supply (p). 

Wlicre liie Water Board furnishes a supply of water for domestic 
purposes to any bouse or building or part of a house or building 
occupied solely for the purposes of any trade or business, or of any 
profession or calling, by which the occupier seeks a livelihood or 
profit, and occupied as a separate tenement, wliich is assessed to the 
poor rate, or oilier rate in which such last-mentioned rate is included, 
ill a sum exceeding X‘300 per annum, and is not charged with the 
payment of inhabited house duty, the Board must make and allow 
from the water rate payable in respect of such supply a rebate or 
discount of such amount, not less than 20 per cent, nor more than 
30 per cent, of such water rate, as the l^oard from time to lime 
determines, and such rebate or discount must from time to time 
be made or allowed from the water rate payable in respect of eveiy 
such supply, and at a uniform rate per cent. (q). 

uotice tlieivof to tlio London Council, and if tlic Council docs 

not vvitliiii two rnonibs specify the size and position of the plugs wliicJi 
it nuj Hires t(» be fixed, the Board may provide sueU plugs as to the 
Board seem noe<^ssary and proper, and these pings are dc(*rut!d to he 
a ooinjdianco with the rcMjuiveiiienl.s as to supplying such pings, and the 
(iOHis of providing sueli ]dug8 are at the expense of the Council (Metro- 
polis Water Act, 1871 (34 & 35 Viet, c- U3), s, 34). 

(e) Londofi ('ounly Council v. Kasl Loudon Waterworks 6’o., [1900] 
J t^. B. 330. As to the use of those lire hydrants for other public purposes 
by the county or borough councils, see London County (Council (General 
Powers) Act, 1894 (67 & 58 Viet. c. ccxii.), s. 4. 

(p) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi.), 
8. 8 ; as to an exception from this uniform rate in respect of an estate in Pad- 
dington, see ibid.t s, 11. The Board cannot charge any additional rate for a 
supply constituting a high service {ibid., s. 22). A house may be occupied as 
a sopai ato tenement arid the rate chargeable on it only, although it commu- 
nicates with adjoining buildings {Melropolitan Water Board v. Baker 
{Q. P. J.). Ud. (1910), 74 J. P. 337). 

iq) Metri>polit:ui Water Board (t^harges) Act, 1907 (7 Edw. 7,c. clxii,), 
8. 9. In making and allowing sueli rebate or discount the water rate 
must not in any case be less than would have been payable in rospeet 
of any house or building or part of a house or building occupied as a 
separate lenoment assessed to the poor rate or other such rates in a sum 
oi £30^' per annum {ibid^). In order to ascertain whether any such house 
pr building or pai-t thereof is ohajged with the payment of inhabited house 
duty, any person having oharge of any list of assessments to or exemptions 
from such duty, or any oiSoial document relating thereto, must on u 
request in uriting by the clerk of the Board make and transmit to the 
Board copies or extracts from the same cortided os correct by the oflioer 
j>reparing the same, or permit the Board to make copies or extracts. Any 
teUrh certhied copy or extract is in all proceedings and for all purjmses 
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637. The rateable valae of atiy house or building or part of a 
house or building for the purposes of water rate must be deter- 
mined by the valuation list in force at the commencement of the 
quarter for which the water rate accrues (r), or* if there ia no such 
list in foi*ce, by the last rate made for the relief of the poor or other 
rate in which such last-mentioned rate is included (.v). If no rate- 
able value has been assigned in any such valuation list to any house 
or building or part of a house or building, and such house or 
building or part is not rated to any rate made for the relief of the 
poor or to any such rate as aforesaid, the rateable value must for the 
purposes of the water rate be determined by two justices (t). 


Suu-Sect. 2. — Supphf by Meter. 

638. A maximum scale of charges for supjdy by meter is pro- 
vided, and the charge pei* 1,000 gallons varies with the amount 
consumed, hut there is also a minimum quarterly charge (a). The 
wliole of the water furnished to any person within any premises 
whicli form one area for trading or manufacturing purposes must 
be reckoned as one supply, and is chargeable accordingly, notwith- 
standing that the water may be in fact delivered thereat 
through tw'O or more meters, pipes or other necessary and proper 


a<hnissible as sunioient evidence of the rnaUers thereon stated (Motfopolitan 
Water Board (Charges) Act, li)07 (7 Edw. 7, o. clxxi.), r. lo). 

(r) It is immaterial that a proviflioiial list altering the value may cojn 
into force a few days later {Meirojiolilmh Water Board v. Bhillips, [191 :il 
A. 0. 86). As to the valuation lists in the Metrojjolis, see title Raiks 
AND Rating, Vol. XXIV., pp. 115 et seq. 

(«) Metropolitan Water Board (Charges) Act, 1007 (7 Edw. 7, c. clxxl.), 
s. 1 .3 ( 1 ). As to the rateable value of buildings in occupation of II is M ajesty 
or of the Govern men sec ihid.^ s. 14. 

(i) Jhid.f 8. 13, which provides that the annua* value of such house, 
building, or port is to be detoriniiiod in the m tuner provided by the 
Waterworks Clauses Act, 1847 (10 tV. il Viet. c. 17), s. 08 (as io wliieli 
see p. 314, rtnfe), and that such annual value shall bo the ralcalde va/iio 
(Metropolitan Water Board (Charges) Act, 10O7»(7 Edw. 7, o. clxxi.), 
s. 13 (1) ). By the Water Rate Dcllnition Act, 1885 (48 & 49 Viet. c. 34), 
s. 1, it was provided that in the Watmvorks <3auses Act, 1847 (10 & 11 
Viet. c. 17), 8. 68, the words “the annual value of the tenement Rupplied 
with water” are, witliin the unions and parishcB to whicli tho Valuation 
(Metropolis) Act, 1869 (32 & 33 Viet. c. 67), applies, to mean the rateable 
value as settled from time to time by the local authority as duly con 
stituted, provided that where the water rate is chargeable on the annual 
value of a part only of any hereditament entered in the valuation list such 
annual value is to be a fairly apportioned part of the rateable value of the 
whole tenement ascertained as aforesaid, the apportionment in case of 
dispute to be determined by two justices as providi'd by the said provision* 
By the Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, 
c. clxii.), 8. 13 (2), the Water Rate Definition Act, 1885 (48 k 49 Viet, 
c. 34), is extended and made applicable throiigliout the whole limits of 
supply, and in construing tlie above proviso to ibid., s. I, the words 
“ rateable value ” are to bo substituted for “ annual value.” 

(a) Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, c. clxxi.), 
8. 16 (2). Thus, the charge per 1,000 gallons is lid. where the quarterly 
consumption does not exceed 50,000 gallons, and is 6 {d. when such con- 
sumption exceeds 6 ,000,000 gallons, The minimum charge is 22«. 1 1 d. per 
quarter. As to supply for hydraulie purpo-ses, see p. 344, ante. 
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Sect. c. instruments (?j). The rates are to be charged uniformly under 
Charges for like circumstances to all consumers entitled to and receiving a 
Sup^y. supply (c), 

Sub-Sect. 3. — Payment and Recovery of Rates. 


Application of 
Waterworks 
Clauses Act, 
1817. 


639 . The provisions in the Waterworks Clauses Act, 1847 (d), 
with respect to the payment and recovery of water rates («) apply to 
the Water Board with some modification8(/), and the several words 
and expressions defined in that Act have the same meanings, unless 
there is something in the subject or context repugnant to such 
construction (//). b'lirther, where a house or building or part of a 
house or building supplied with water is let to monthly or >.veekly 
tenants, or tenants holding for any other period less than a quarter 
of a year, the owner instead of the occupier must, if the Board so 
determines, pay the rate for the supply (h). 


Rebate wiiere 
ow/jcr agrecg 
to pay. 


640 . Where tlie water rate in respect of the supply of water to 
any house or building or part of a house or building is payable by 


(h) Aroiropolitan Water Board (Charges) Act, 1907 (7 Edw. 7,c. clxxi.). 
'J'lioreis also asiniilar proviso as to water taken for railway purposes {ibid.]. 

(c) Ibid., 8. 10 (3). The Board must not in the case of any supply 
exceeding 2.5,000 gallons chaigo for any such supply a greater siiiri than 
it would he entitled to charge if the (piantity of wati.T supplied were 
just Runicicnt to bring sueh supply within the next division ot the scale 
ol rates ndaliiig to a supply ot a greater (piantity whereon a lower rate 
for every 1,000 gallons is chargeable {ibid.) ; as to supply by agrtjernent, 
Ht'c ibid., s. 24 ; ]). 344, ante. 

{d) 10 & 11 Viet. c. 17. 

{e) Ibid., m. (>8 —74: see pp. 314 et lieq., ante. 

(/) As to a m<Mliti<;ation ot the Waterworks Clauses .Act, 1847 (10 &; 11 
Viet . e. 17), s. (iS, see note (u), p. 315, uh/c. The Waterworks Clauses 
Act , 1847 (10 & 11 Viet. c. 17), s. 70 (see p. 316, ante), which provides for 
the rat(‘s lu itjg paid (puirtc'rly on the usual ((uarter days, is varied by 
umkiiig llie (piarterly days for payment the 1st day of April, July, 
(tetoher, and January respectively (Metropolitan Water Board (Charges) 
Act, 1907 (7 ImIw. 7, c. clxxi.), s. 15). Thi* Wateiworks Clauses Act, 
1847 (10 &: 11 Vict. c. 17), fl. 71 (sch^ p 317, ante), which relates to notice 
of discoii tin nance of supply, is varied by a provision lliat the notice 
lor a discontinuance of a supply of water is of no effect unless it is in 
writing, signed by and on behalf of the consumer, and is left at or sent 
by post to the olBce of the Board (Metropolitan Water Board ((yliarges) 
Act. 1007 (7 Edw 7, c. clxxi.), s. 30). The Waterworks Clauses Act, 
1847 (10 & 11 Vict. c. 17), s. 72 (sec note (<?),p. 316, ante), which makes the 
owucM's of tenements of the anniial va]u(‘ of £10 and loss li.ihle for tlw" 
water rates, is varied by the ah oration of the words “ annual value ” to 
‘'rateable value ” and inserting £20 lor £10 (Metropolitan Water Board 
(Clmrgos) Act, 1907 (7 Edw. c, clxxi.), s. 4). The effect of this aineiid- 
inent is to make the Water Rate Delinition Act, 1885 (48 & 49 Vict. 
c. 34), apply also to the Waterworks (Jauses Act, 1847 (10 & 11 Vict. 

17), s. 72 (MeU'opolUan Water Board v. Streeion (1910), 102 L. T. 220). 
The definition of “owner” in the W'aterworks Clauses Act, 1847 (10 & 11 
Vict. c. 17), s. 72, is the definition adopted throughout tlie Metroimlitan 
Water Board (Charges). Act, 1907 (7 Edw. 7, c. clxxi.); see ibid., s. 6; 
Metravolitan Water Board v. Brooks, [1911] 1 K. B. 289, 0. A. 

\g) Metropolitan Water Board (Chaiges) Act, 1907 (7 Edw. 7, c. clxxi.), 

s. 8. 

{h) Thid., s. 26. The provisions in the Water Companies (Regulation 
of Powers) Act. 1887 (50 & 51 Vict. o. 21), prohibiting the cutting off of 
the water supply for non-payment of such rates (see p. 320, ante) apply 
to the Water Bodrd ; see note (t), p. 332, ante. 
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the owner and not by the occupier or occupiers, and such owner g. 

aprrees with the Board in writing to pay such rate whether the Charges for 
house, building, or part be occupied or not, the Board may make or Supply. 
allo%Y to such owner a deduction or abatement from the amount 
payable by way of water rate in respect of such house, building, 
or part to an amount not exceeding one-lifth tliereof, and in 
agreeing to make or allow any such deduction or abatement the 
Board may impose such terms and conditions sis to the time and 
mode of payment of the water rate as it may think lit (i). 

Disputes in regard to the charges for supply to CTOVonuiuiiit 
buildings may be settled by arbitration (/c). 

641. If any person refuses or neglects to pay to the Board any Uei’ovrry by 
rate or sum due in respect of the charges for water supply, the ^ciiou. 
Board may recover the same with costs in any court of competent 
jurisdiction ; tliis remedy is in addition to the other remedies 

of the Board for the recovery thereof (Z). 

642. If a consumer leaves the promises wliero water is Hiip2)li(jd ArrourH on 
to him without paying the rate, the Board cannot require the next 
tenant of the premises to pay the arrears, unless the incoming 
tenant has agreed with the defaulting consumer to do so. The 
Board, notwithstanding such arrears, must supidy water to the 
incoming tenant when required by him (m). 

Sect. 7 . — Wastey Misusey and Contamination, 

643. Every cistern or other receptacle for water, and evei -, ProviHions 
closet, soil pan, and private bath, supplied with water by the WaleV 
Board, must be so constructed and used as effectually to prevent the 

waste, misuse, or undue consumption of water, and the How or 
return of foul air or other noisome or imimre matter into the mains 
of the Board, or into any pipes connected or (‘ommuuicating there- 
with. The Board is not bound to supply v cor into any cistern, 
receptacle, closet, soil pan or private Iiath not so constructed and 
used (r/). 

644. The metropolitan water comijani(!S \wre required within a Uefjuint.ioTiu 
certain time, and the Board has power from time to time, to make oi the Hoard. 


(t) Motropoliliiii Water Bo. ard (Olunur?) Act, 1907 (7 Kdw. 7, c, clxxi.), 
B. 27. 

(fc) Ihid.y 8. 28. 

\l) Ibid.y 8. 33; compare Waterwork.s ClauscH Act, 1863 (26 & 27 
Viet. c. 93), B. 21 ; j). 318, ante. Proceedings under this provision when 
brought iu the county court are not limited by the six inonthB’ limitation 
in respect of the recovery of rates before a court of Bummary jurisdiction 
{MetropoliUin Water Board v. BunUy [1913] 3 K. B. 181, C. A., following 
Blackburn Corporation Sanderson, [1902] 1 K.B. 794, and distinguishing 
Tottenham Local Board v. Bowell (1876), 1 Ex. I). 314, 0. A., and West Ham 
Local Board v. Maddams (1876), 1 Ex. D. 316, n. ; compare Bolton 
Corporation v. (1913), 77 J. P. 193, C. A.; and pp. 318, 320, ante). 

(m) Metropolis Water Act, 1871 (34 & 33 Viet. c. 113), b. 48. A trustee 
in bankruptcy who takes over the bankrupt’s premises is an “ incoming 
tenant ” within this provision (Be Flacky Ex parte BerrUy [1900] 2 
Q. B. 32). 

(») Metropolis Water Act, 1862 (15 & 16 Viet. c. 84), s. 23. As to 
catting off the water for neglect to prevent waste etc., see p. 352, post. 
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such regulations as are neoessary or expedient for the purpose ol 
preventing the waste or misuse, undue consumption or contamina- 
tion of water, and therein, amongst other things, to prescribe the 
size, nature and strength of the pipes, cocks, cisterns, and other 
apparatus to be used, and to interdict any arrangements and the 
use of any inpes, cocks, cisterns, or other apparatus, which may 
tend to such waste, misuse, undue consumption, or contamina- 
tion (o). The Water Board, if it thinks fit, or, if requested by the 
Local Government Board, may repeal or alter any of these 
regulations, or make new regulations instead of any of them(p). 
Penalties may be imposed by such regulations for offences against 
the same, not exceeding in respect of any offence the sum of £5, 
and such penalties are recoverable before a court of summary juris- 
diction ; every such regulation must, however, bo so framed as 
to allow part only of the maximum penalty being inflicted (q). 
Tlie regulations, or any repeal or alteration thereof, are of no force 
or effect until submitted to and confirmo«l by theJjocal Government 
Board, wliich may institute an inquiry in relation thereto (r). Printed 
cojn‘os of the regulations in force for the time being are to be kept 
at the office of the Water Board, and of th(3 London County Council, 
and of the difforont city, borough, and district councils within the 
limits of supply, and must be open to ins))octioii without paytnent ; 
and printed copies must be su[)pliod by tlie Water Board on pay- 
ment to persons applying for the Bame(s*)- All regulations, and 
every repeal or alteration, when so published, is binding upon and 
must be observed by all parties, and the Board is not hound under 
any agreement to supply w^ater to premises unless such regulations 
as are for the time being in force are duly observed in respect of 
such promises (/). 

{()) Motropollf^ Water Act, 1S52 (J5 &:> l6 Viet. c. 8J), s. 20; Metropolis 
\V^at(T Act, 1S7I (34 & 35 Viet, c. 113), 8. 17. Kegulalions piusiiant to 
tJicso euactirieiils were iniMlo and approved by tkc Board of 1'rade by 
Onb '• dated the Jdrh August, 1872. Those regulalions are not affected by 
the Ab‘t ropolilitu W'atorBoard (Charires) Act, lb07 (7 Kdw. 7, c. clxxi.), s. 35. 

(/.) Metiupolis Water Act. 1871 (34 & 35 Viet. c. 113), s. 18, The Local 
(ioeeiiirnoiit Itoard wa6 substituted for tlie Board of Trade by fho Public 
Act, 1872 (35 & 30 Viet. c. 70) ; see pp. 336, 337, ante. A metro- 
politan authority,” or any ton consumers of the water supplied, may request 
the Water Board in writing to repeal and alter the regulations, or to make 
tiew n‘gulations, and if the Water Board refuses, the Local Government 
Board aft criiKpiiry may make such repeal or alterations or new regulations 
as it thinks fit (Metropolis AVater Act, 1871 (34 & 35 Viet. c. 113), s. 19). 
The cxpnv'siou ” metropolitan authority ” is defined (ibid., s. 3, Sched. A ; 
London Government Act, 1899 (62 & 63 Viet. c. 14), 8. 5 (2), Sched. IL. 
Part IL) as including the London County Council, the City Council, the 
vjidous metropolitan borough councils, and borough and district councils 
wiilun the limits of suppl 3 ^ As to serving notice of alteration of the 
regulations on the metropolitan authoritv, see Metropolis AVater Act, 1871 
(34 \ 35 A^ct. C. 113), 8. 21. 

((/) Jhid.t 8. 20. Aff to recovery, see ibid., s. 45; as 1o courts of 
samiuary jurisdiction generally, 8eo title MAaiSTnATES, Vol. XTX., pp. 571 
ft 

(f) Metropolis AA’atcr Act, 1871 (34 & 35 Viet. c. 113), .9. 22, which 
provides for the notices ftnd conduct of such inquiry. 

(^^) Ibid., s. 23. A copy dated and authenticated by seal is evidence 
of such r<3gulatioii8 (ibid., b, 25). 

(/) /bid., s. 24. 
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646 . When the Board affords, or is about to afford, a constant sect. 7, 

supply of water (a) in any district, the owners and occupiers of Waste, 

premises supplied with water in the district must provide the Misuse, and 
fittings prescribed by the regulations, and from time to time keep Contomlna' 
them in proper repair (b). If the owner or occupier makes default 
in so providing the fittings, the Board may, if it thinks til, provide Provisioiiof 
them, and where the fittings of any person are out of order and not 
as prescribed, the Board may, by notice in writing to such person, 
require him within twenty-four hours after the date of the service 
of such notice to cause the same to bo repaired, so as to i)revent 
any waste of water, and if any person fails to comply witli the 
terms of such notice, the Board may, if it thinks fit, repair the 
fittings. The expenses incurred by the Board in providing such 
fittings and in making such repairs are payable to the Board by the 
person liable to pay the rate for the water supplied, or on whose 
credit the water is supplied, by means of such fittings, or by the 
owner of the promises (c). 

When the Board is required or has proposed to })rovide a itiphtof 
constant supply in any district, the officers and agents of the entry. 
Board, or of the party requiring such supply, or any person 
appointed by the Local Government l)Oard for such purpose, may 
at all reasonable times enter any promises within such district in 
order to inspect the premises and examine the same with a view to 
ascertain wbetlior there are in or a])out the same the proscribed 
fittings, or to provide or repair the fittings (d). Disputes as to 


(a) Provision is iiuide for notices being Hcrvcd on owners ami occupiers 
within any liistiict, wlnm it is proposed to give a constant supply llicr(3in, 
icipiiring tbern to supply their premises witli the necessary httings. Sucli 
littings must be provided witliin two months of the sorvdeo of Uie notice 
(Metropolis Water Act, 1871 (34 A: 35 Viet. c. 1 13). m. 2(i~2«). 

{b) ibid., ss. 3, 28. 3’lic term “ fittings ” iucliid. comniimieation pipes, 
and also inpes, cocks, cisterns, ami other apparatus used or intiuided for 
supply of water by the Hoard to a ctuisimicr, and for tluit purpose 
placed in or about the premises of the coiisiirner {ibid., s. 3) ; as to com^ 
miiiiication pipe.s and their repair, see pp. .‘53U, 340, ante. 

{e) Metropolis .Water Act, 1871 (34 & 35 Viet. c. 113), s, 29. Such 
expenses may bo recovered with costs from tho owner, and to the extent 
of any rent due by the occupier of the premises from such occupier, before 
a court of summary jurisdiction, or by action in any com I liaving jurisdic- 
tion locally in the matter, as if the same were an ordinary simple contrac 
debt. Any sum and costs rocovored from the oceiij)i<‘r may l>e deducteil from 
the rent due. If the occupier fails to diselo.se tho amount of rent due by 
him, or the name and address of tho owner, iic is liable to pay tlio whole 
of such expenses and costs, but the above provision does not, as hclwccn 
owner and occupier, affect any contract made beUvocn them respecting 
the payment of any such works {ibid.). 3'hc term “ owner *’ means the 
person who for the time being receives the rack-rent of th^ premises with 
reference to which the term is used, whether on Jiis own account or under 
or by virtue of any mortgage pr charge, or as agent or trustee for any 
person, or who would so receive the same if the premises were let at a 
rack-rent, and includes every successive owner from time to time of the 
premises, being such for any part of the time during which the enaclTiient 
wherein that term is used operates in relation to the promises {ibid.,H. 3; 
Metropolitan Water Board v. Brooke, |1011] 1 K. B. 280, C. A.). 

(d) Metropolis Water Act, 1871 (34 & 35 Viet, c. 113), s. 30, Persons 
obstructing such inspection, examination, provision or repair of fittings 
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whether the fittings of any person are as prescribed are settled 
by a court of summary jurisdiction on the application of either 
party (e). 

646. When a constant supply is afforded or about to be afforded, 
any person supplied with water by the Board who wilfully or 
negligently causes or suffers any fittings to be out of repair, or to 
be BO used or contrived that the water supplied is or is likely to be 
wasted, misused, unduly consumed or contaminated, or so as to 
occasion or allow the return of foul air or other noisome or impure 
matter into any pipe belonging to or connected with the pipes of 
the Board, is liable for every such offence to a penalty not 
exceeding i*5 (/). 

647. If any person supplied with water by the Board wrongfully 
does or causes or permits to be done anything in contravention 
of any of the provisions of the special Acts applicable to the Board 
or of the Metropolis Water Acts, 1852 (y) or 1871 (/i), or wrong- 
fully fails to do anything which under any of those provisions ought 
to be done for the prevention of the waste, misuse, undue consump- 
tion or contamination of the water of such company, the Board 
may, without prejudice to any other remedy against him, cut 
off any of the pipes by or through which water is supplied by them 
to him or for his use, and may cease to supply him with water so 
long as the cause of injury remains or is not remedied (i). 
Within twenty-four hours of such cutting off from a dwelling-liouse 
the Board must give notice thereof in writing to the sanitary 
authority of the district in which the house is situated (k). 

648. The absence, in respect of any premises, of the prescribed 


air liable for each ofTouco to a penalty not e.xceoding £o (Metropolis 
Water Act, 1871 (•'14 35 Viet. o. 113), s. 30). This provision gives the 

officers of the Board a right of entry to inspect the fittings at any 
reasonable time whore a constant supply is afforded, and is independent 
ol the other provisions as to notice requiring fittings when the supply is 
about to be afforded {MdropoUtan Water Board v. ^'orihco(t {1001 71 J. P. 
338). Proof of the regulations is, however, necessary in order to obtain 
a conviction for obstruction {ibid.). 

(c) Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), s. 31. The court 
may make such order as to the costs of the proceedings as seems just, and 
the decision of the court is final and binding on all parties {ibid.). As to 
courts of summary jurisdiction, see title Magistrates, Vol. XIX., 
pp. 571 et seq, 

(j) Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), s. 32. 

(i;) 15 & 16 Viet. c. 84. 

{h) 34 & 35 Viet. 0. 113. 

\i) Mctro])olis Water Act, 1852 (15 & 16 Viet. c. 84), s. 25 ; Metropolis 
Water Act, 1871 (34 & 35 Viet. c. 113), s. 32. The right to cut off the 
sufiply for failure to pay water rate is subject to the provisions of the 
Water Companies (Regulation of Powers) Act, 1887 (50 & 51 Viet. c. 21), 
as to which see Metropolitan Water Board v. Bibhey, [1911] 2 K. B. 74; 
pp. 320, 321, ante. Failure to repair a communication pipe which is leak- 
ing is a good ground for cutting off the supply {Grand Junction JVaterwork>i 
Co. V. Sodocmachu [1904] 2 K. B. 230 ; see pp. 322, 339, 340, ante). 

(fc) Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), s. 32; Public 
Health (London^ Act, 1891 (64 & 65 Viet. c. 76), s. 49. The penalty for 
failure is £10, which the sanitary authority must enforce (ibid.). As to 
the sanitary authority, see title Metropolis, Vol. XX., pp. 408, 466, 
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fittings after the prescribed time is a nuisance liable to be dealt 
with summarily (Z). In the Metropolis every sanitary authority 
must also make bye-laws for securing the cleanliness and freedom 
from pollution of tanks, cisterns, and other receptacles used for 
storing water used or likely to be used by man for drinking or 
domestic purposes, or for manufacturing drink for the use of 
man (w). 


(l) Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), b. 33 ; sc© 
title Nuisance, Vol. XXL, pp. 539, 566. Such absence of water fittings 
is deemed to render the premises unfit for human habitation, unless and 
until the contrary is shown to the satisfaction of the coiu*t (M©troi)oli8 
Water Act, 1871 (34 & 35 Viet. c. 113), s. 33 ; Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 76), s. 4 (3) (d) ). An occupied house within 
the Metropolis without a proper water supply is also a nuisance liable to 
be dealt with summarily, and if it is a dwelling-house is deemed unfit for 
human habitation (Public Health (London) Act, 1891 (54 & 55 Viet, 
c. 76), 8. 48 ; and see p. 267, ante). 

(m) Public Health (Loudon) Act, 1891 (54 & 55 Viet. o. 76), s. 50. 
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Part I. - Property in Water. 

Sect. 1. — K.rtcnt oj liighta of Property in Wafer, 

649. Water flowing in a known channel or percolating th rough 
the soil is not, except in the cases mentioned below, the subject o: 
property or capable of being granted to anybody. For flowing 
water is pnhlici juris, not in the sense that it is bonum vacam, k 
which the first occupant can acquire an exclusive use, but in thf 
sense that it is public and coiAmon to all who have a right oi 
access thereto {a\ 

The excerptions to this rule are as follows :~(1) Where Parlia- 

rient has declared otherwise (/>) ; (‘2) where the water flows to a 

loraon’s property and there is no one to share with him the use 

f the water, or "to call him to account for any use he may make 
of it (c) ; (3) where flowing water is appropriated or taken ink 
possession, but the right of property exists during such possession 
only (d ) ; and (4) where water is supplied by a water company, even 
thougli in the consumer’s own pnpes (^;). 

650. Water which does not flow, but is in some receptacle, is the 

property of the person who has the possession of it so long as he 

continues such possession ( /'), and such w^ater may be granted b^; 

him to another (//), 

Sect. 2. — Grant of Property or Proprietary Rights in Water, 

661. Except in the instances mentioned above (h) where a 
person may have a [proprietary right in water, no one can make n 
grant of any pro[>orty or proprietary right in flowing water so as tc 
affect the rights of [persons who have a right of access to sucli 
water (/). 

{a) Kmhrey v. Owen (J851), (» Exeh. 353 ; Nason v. Hill (1833), 5 ii. \ 
Ad. J ; Ewart v. Belfast Poor-Law (hiardians (1881), 0 L. U. Ir. 172, A 

A peraoii can only acquire a right to so mii(;Ji w^atcr as he apiplios to 

houcfidal pujposo, leaving the rest to others who, if they appropriate it. 
I'aniiot lawfully he disturbed {WilUams v. Norland (1824), 4 Dow'. & Py 
(K. n.) 583). 

{h) Medway lUver Xarigation Co- v. JRomney {Earl) (1861), 9 C. IJ. (n. s.) 
r»7."> ; liochdale Canal Co, v. King (1849), 14 Q. B. 122. 

(c) Holier V. Ponitf (1875). L. R. 10 Exch. 59, Ex. Ch. As soon as 
a [M’l'Ron has apj>ropii;itod water to a beneficial use. lie may sue for any 
iiuury done to him in respect of such ubgI Nason v. IJill, supra). 

(d) Ilolker v. PenriU, supra ; I Bl. Com. (1841 cd.) 149, 157. The 
same rule applio.s to perooh-iting water when appropriated even by tlie 
artifloitil means of pumping {Ballard v. Tomlinson (1885), 29 Ch. D. 115, 
C. A.); see also title Peusunal Pkoferty, Vol. XXII., p. 401. 

(<?) Kerens v. O'Brien (1883), 11 Q. B. I). 21, where it was held to be 
larceny at common law to take water from the pipes of another person. 

(/) 2 Bl, Com. 2, 14*j Kerens v. O'Brien, supra. If such water escapes 
tiu? i>erfton who stored it is liable for the consequences {Hylands v. KUtchei 
(1868), L. R. 3 H. L. 330); and see p. 430, post. 

(g) By the grant of a pool or mt of water, the w’ater passes (Co. Litt. 5 : 
Throehnerton v. IVaci/ 4 1656), rlowden, 145, 151), stognum being a word 
compounded of land and water and containing both. 

(h) See the text, supra, 

(i) By iJm (Conveyancing and Raw of Property Act, 1881 (44 k 45 Viet. 
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A person may, however, grant to another the right to take or use 
running water so as to bind the grantor’s estate, or such rights 
may be acquired by uninterrupted user, because they are ease- 
ments O'). 


Part II.— Rights and Duties Relating to 
the Soil. 

Sect. 1. — Th^ High Sms. 

Sub-Sect. 1.— /w General. 

652. The term “ high seas” includes the whole of the sea below 
low-water mark and outside the body of a county, for the realm of 
England only extends to the low- water mark, and all beyond is the 
high seas (A;). 

The soil under the part of the high seas which is more than three 
miles from the coast is, in the absence of any treaty between States 
or of actual possession by a State, the property of no person (1). 


c. 41), s. 6, a couvcyauce of land is deemed to include waters and water- 
courses appertaining or reputed to appertain to the land, or demised or 
occupied or enjoyed with or reputed or known as part or parcel of, or 
appurtenant to, the land ; see also Onnham v. Fisk (18!11), 2 Or. & J. 12(1. 
Running water passes with the land on a sale, but aripariaa owner canm*? , 
except as against liimself, grant to any other person any right to take 
water ; see Ortnerod v. Todniorden Mill Co. (1883), 1 1 Q. li. D. 165, C. A. ; 
and p. 427, post 

(j) Mason v. i/iW (1833), 5 B. & Ad. 1 ; Fitch v. liawling 2 Ify. Bl. 

304 ; Manning v. Wasdale (1830), 6 Ad. &; El. 758 ; Knee v. Ward (1806), 
4 E. B. 702. The privilege of washing and watering cattle at a pond, 
and of taking and using thewater for culinary and *?omo8ti(5])nrpo8e8,iBnofc 
a profit d but an easement; compire title E.’.skments and Profits 

A PuENDRE, Vol. Xl., pp, 238, 337 ; see also Lord v. Gitg of Sydney 
CovimUsioners (1860), 12 AIoo. P. C. C. 473 (reservation of right to water). 
Unless the user was by consent or agreement in WTiting, forty years* enjoy- 
ment confers an absolute and indefea.sible right ; sfce the Proscription Act, 
1832 (2 & .3 Will. 4, c. 71), s. 2. Before tins Act it was said in Bealcy y. 
Shaw (1805), 6 East, 208, per Lcird Ellenborougii. (\J., at p. 216, that 
twenty years* exclusive enjoyment of water in any puitieular manner 
affords a conclusive presumption of right in the pariy enjoying it, derived 
from grant or Act of Parliament ; but less enjoyment may suffice. A 
saleofwater power derived from an artilicial re-servoir cannot be impeached 
by the vendor, though the sale might not be effectuul as against riparian 
owners (liamelin v. Bannennan, [1896] A. C. 237, 1*. (>.). 

(fc) See Hale, de Jure Maris, c. 4 (Hargrave, Law Tracts, p. 10) ; Solden, 
Mare Clausum, Book 2 ; R. v. Keyn (1876), 2 Ex. V. 63, C. 0. R. ; Coulson 
and Forbes, Law of Waters, 3rd 'ed., p. 1. It is doubtful whether the 
low-water mark is that of the ordinary tides or that of the spring tides. 
If the low-water mark of ordinary tides be the boundary, then on many 
parts of the coast there are considerable tracts of land left bare by the 
sea on three days in every lunar week which are not part of the realm 
of England and not subject to the common law. In the time of 
Elizabeth the land and the foreshore were considered to go to the low- 
water mark of spjrmg tides ; see Stuart Moore, History and Law of 
Foreshore, p. 236. As to land under territorial waters, see p. 369, post 
For the def^tion of ** ordinary tides,” see p. 361, post, 

(1) See Coulson and Forbes, Law of Waters, 3ra ed., p. I. 
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Sub-Sect. 2. — Territorial Waters. 

653 . The soil of the sea between the low-water mark and so far 
out to sea as is deemed by international law to be within the terri- 
torial sovereifjnty of the Crown (m) is claimed as the property of 
the Crown although outside the realm. The soil of the bed of all 
channels, creeks and navigable rivers, bays and estuaries, as far up 
the same as the tide flows, is jmma facie the property of the 
Crown (n). The Crown also claims to be entitled to the mines and 
minerals under the soil of the sea within these limits (n). 


GranlB to 664 . The Crown can grant, and in many cases has granted, the 
Bubjeci6. soil below the ordinary low-water mark to subjects, l)iit such a 
* grant is subject to the public rights of navigation and fishing and 
rights ancillajy tliereto existing over the locus of the grant (o). 

A subject may, by usage and prescription, acipiire a title to so 
much of the soil below low-water mark as he may roiisonably 
possess, namely, a disirietus vians, a i)lace in the sea between 
certain points, or a particular part contiguous to the shore, or a 
port or creek or arm of the sea (p)- 


(m) Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73), 
fi. 7. Under this Act the (.Town, though claiinijjg jurisdiction to such 
a distance as is necessary ior the defence and security of the kingdom, 
limits the jurisdiction of the Admiral to one marine leagm* measured from 
low-water mark, commonly known as the three-mile limit. The aie.x of 
water in ^\liich British subjects have the exclusive right of fishing is 
defined as to the English ( liannol by the Sea Fisheries A(‘.t, 1843 (8 & 7 
Viot, c. 79), Schedule, .art. 11, and as to the North Sea by the Sea 
Fisherie-i Act, 1883 (40 & 47 Viet. c. 22), Sched. I., art, 11. 

(n) Aeeording to the judgment of UocKBUiiK, (^J., in It. v. JL>yn(lS76), 
2 Ex. I). C3, (J. C. R., the soil of the sea outside the body of a county and 
within the three-milo limit was not primd facie vested in the Crow n, us w*u8 
the ease of the bed and foreshores w ithin the county, and has never been so 
vested except in the case of (ho bed of the sea off the coast of Cornw all by 
the Cornwall Submarine Mines Aet, 1858 (21 & 22 Viet. c. 109). On the 
other hand, there arc dicta of judges to the contrary in Gammell v. Woods 
and Forest Comnimionsrs (IS.")!!), 3 Macq. 419, II. L. ; Gann v. Whitstahle 
Free Fishers (1865), 1 1 H. L. Cas. 192 ; A.-G. v. Chambers (1854), 4 De G. 
M, & G. 206, 213 ; Lord Advocate v. Wemyss. [1900] A. C. 48, 66 ; Fits- 
Tlivniinge (Lord) v. Purcell. [19081 2 Ch. 139 . } 06 ; Denaby and Cadeby Main 
(Uyllicrics^ Lid. v. An-son, [1911] 1 K. B. 171, C. A. ; see also (Town Jiands 
Act, 1866 (29 & 30 Viet. c. 62),s. 7 ; title Constitutional Law. VoI. VII., 
pp. 112 et seq.y 142 ei seq. ; p. 303, fost. In A.-G. for British Columbia v. 
A.-G. for Canada, [1914] A. (,\ 153, P, C., the Privy Council refused to 
consider this question on the CTouud that it was not a question belonging 
to municipal law alone, and that it w,as not at present desirable that any 
municipal tribunal should pronounce upon it. For the history of the 
}irimA facie title of the Crown to the bed of the sea and foreshores, see 
Htuart Moore, History and Law of Foreshore, pp. 1 et seq. 

(o) Gann v. Free Fishers, supra ; A.^G. v. Wright, [1897] 

2 Q. B. 318, C. A. ; Lard Adrocnie v. Wemyss, supra, at p. 66. By 
crants made before Ma^a Chart a the public right of tlshing may have 
been animlled ; see title Fisheries, Vol. XIV., p. 574; Fitzllardinge (Lord) 
V. Purcell, supra ; A.-Q.for British Columbia v. A.-G. for Canada, supra, 
at pp. 170, 171; and no1o(t), p. 361, post. 

(p) Hale, do Jure Maris, c. 6 (Hargrave, Law Tracts, pp. 31 — 33); for 
insrances, sec Gann v. Whitstahle Free Fishers, supra (the AVhitstablo oyster 
fiahery); Foreman v. WhUsiable Free Fishers and Dredgers (1809), L. IL 
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Sect. 2. — The Seathore, 

Si’b-Skct. l.—Limiti. 

655. The seashore or foreshore (for in legal parlance these 
expressions mean one and the same thing(g'))is that portion of 
the realm of England which lies between the high-water mark of 
the ordinary tides and low-water mark (r). 

656. The high-water mark of the ordinary tides is the line of 
the medium tide between the spring and the neap tides throughout 
the year, that is, the point on the shore which is, about four days 
in every week, reached and covered with the tides. This line is, 
therefore, the landward limit of the foreshore («). 

667. The seaward limit is usually taken to be the low-w'ater line 
of such tides {t), Eoreshore is a movable freehold, varying as the 
water gradually and imperceptibly recedes or encroaches. Thus, a 
grant of foreshore conveys not that which at the time of the grant 


4 H. L 266; and Iho cases cited in Hale, de dure Maris, e. 5 (lTargrav(‘, 
Law Tracts, pp. 2U — 22); see also note (t), vufm. 

(q) Mellorv. Walmcsln/^ [19051 2 Ch. 164, ('.A. ; but see Public Health 
Acts Amendment Act, lli07 (7 Kdw. 7, c. 63), s. 82, in which the expression 

the seashore” appears to be used as inidudiiig the foreshore and seashore 
above liigh-waler mark, 'riicro is no dermitioiiof seasliorc in this Act, but 
ibid., H. 82, appears to be a public enactment ot aclause winch has (‘unstonf ly 
bocMi inserted in local Acts for town im])rovemeut8, in w'hi(di Acts th * 
seashore was defined according to the desire of the promoters; see, for 
example, Clacton Improvement Act, 1905 (5 Edw. 7, c. liv.) ; Whitby 
Urban District Council Act, 1905 (6 Edw. 7, c. cx.xxv.); Foririby Urban 
District Council Act, 1905 (5 Edw. 7, c. cli.). 

(r) tVerattoa V. L'roicr?. ( 1825), 4 H. &('. 485, 496; v. L7mm5m(1854), 
4 De G. M. & G. 206, 216 : Blundell v. (Uitlemll (]H2]), 5 B. & Aid. 268. 

(fi) A.-G. V. Chnvhberft, nupra, per Aldeuson, B.. ni behalf of judge.s 
wJio wmc called in to advise tlic court ;us to tlic, landward limit of the 
Crown’s title to foreshore, at p. 216: “The medium tides of eaeh quarter 
of the tidal period attord a criterion which we think may be bt^st adopt<‘d. 
It is true of the limit of the shore rtuudied l)y the^j^e tides that it. is more 
frequently reached and covered by the tide tlian left unei>voriMl by it. 
For about three days it is exceeded ami for about three days it is hdt short, 
and on one day it is reached. Tliis point of the sliorc, therefore, is about 
foiT days in every week, i.c., for the most part of the year, reached and 
covered by tlie tides . . . Wc therefore beg to ailvisi* your lordship that 
in our opinion the average of these medium tides in each quarter of a 
lunar revolution during the year giv es the limits of the Ciowu right to the 
seashore.” This Lord CiiAX'woKXjr, L.C. (ibid., at p. 218), interpreted as 
meaning that the limit of the foreshore was “ the line of the medium high 
tide between the springs and the neaps. All land bi‘low that line is more 
often than not covered at high water, and so may justly be said, in the 
language of Lord Hale, to be covered by the <»rdinary flux of the sea. 
TMs cannot be said of any land above that line” ; compare ElUat v. 
Morley (Earl) (1907), 51 8ol. Jo. 626. 

(t) Blundell v. Caiierall, eupra. 'lire delimitation of the low-water 
boundary of the foreshore has not been brought directly in issue by 
the Crown, as was the case with the landward boundary in A.-O. v. 
Chambers, supra. Jt is not improbable that in former times the foreshore 
was considered to 4 ixtend to the low-water mark of spring tides, for in 
manors to which a several fishery by fixed engines was parcel the fishing 
engines were not infrequently placed below the low-water mark of ordinary 
tife ; see Hale, de Jure Maris, c. 5 (Hargiuve, Law Tracts, pp. 21 — 26), 
quoting Magna Charta and various statutes for the removal of weirs, as 
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Sf>2 

Sect. 2, is between Ligh and low water mark, but that which from time to 
The time is between these termini (a). 

Seashore. 

Stjb-Sect. 2. — Accretion, 

658. Where tidal water recedes gradually and imperceptibly 
from the land, or land by alluvion or dereliction is added to the 
dry land or foreshore, so that it becomes situate above the high- 
water mark of ordinary tides, or above the low-water mark, it 
belongs, if above the high-water mark, to the owner of the dry 
land to which it is added, and if above the low-water mark to the 
owner of the foreshore (/>). 

659. Whore the opposite process takes place, and the tidal 
water gradually and imperceptibly encroaches, tlie land which was 
situate above the liigh-w^ater mark becomes the property of the 
owner of the foreshore, and where the land had been part of the 
foreshore its ownership passes to the owner of the bed of the tidal 
water (c). By “ imperceptible is meant imperceptible in its pro- 
gress, not imperceptilde after a length of iime(d); for the whole 
doctrine of accretion is based upon the theory that from day to day, 
week to week, and month to month, a man cannot see where his 
old lino of boundary was (r), and that wliich cannot be perceived in 
its progress is taken to be as if it never had existed at all (/). 

660. Where, however, the change is not slow and imperceptible, 
but sudden ((/), or where the boundaries of the land are well known 
and defined, the principles of law above stated do not apply, and no 
change occurs in the ownership of the land or foreshore (/i). 

sliowinjr that it was posaihJe for a subject to ow'n the soil below low-w'ater 
mark <'ven on tlio sea coast ; see also note (p), p. 360, ante. 

(o) Scraiton v. Brown (1825), 4 B. & C. 485. For sudden changes, see 
the text, infra. 

(h) K. V. Yarborough (Lord) (1824), 3 B. & 0. 91, affirmed, sub nom. 
Oi(ford V. Yarborough {Lord) (1828), 5 Bing. 163, H. L, In dispute* between 
riparian owneiB and the Crown as to accretions, the burden of proving the 
former position of the high-water mark is on the Crown if the riparian 
owner admits the Crown’s title to the foreshore {A.-G. v. Chnmherlaine 
(1858), 4 K. & J. 292 ; v. ABCaHhy, [1911] 2 I. R. 260). 

(c) Be Hull and SHby Railway (1839), 5 M. & W. 327. 

(//) B. V. Yarborough {Lord), supra, at p. 107 ; Ford v. Lacy (1861), 7 
11. & N, 151 ; Foster v. (1878), 4 C. P. D. 438. 

{e) [Jindson v. Ashby, [1896] 2 Ch. 1, 28, C. A. 

(/) Be lIvU and Selby Bailxmy. supra, at p. 333. 

(ij) Carlisle Corporation v. Graham (J868), L. R. 4 Exch. 361 (new 
choiinel of river formed suddenly) ; MusBxmat Imam Bandi v. Eurgovind 
GJme (1848), 4 Moo. Ind, App. 403. If land suddenly inundated again 
liecomes dry land, it again belongs to its former owner (A.-(?. v. Beeve 
0885), 1 T" L. R, 676 (10 — 12 feet of shingle added in a tide) ). Lands 
aeqnired per relictionem maris (a sudden retreat of the sea) are not pre- 
seribshle as part of a manor or at belonging to a subject (Hale, de Jure 
Maris, c 6 (Hargrave, Law Tracts, p. 30), citing B. v. Oldsworih (1637), in 
Exch.). For the effeof of sudden changes on the ownership of fisheries, 
see Stuart Moore, History and Law of Fisheries, pp. 124, 136. 

(A) Bindi>on v. Ashby, supra (where the land to which the accretion was 
added was a natural bank of a river 6 feet high). It is impossible to say with 
any certainty what is a^lrfiffioient boundary to prevent the doctrine of 
aocreiion applying. In Hale, de Jure Maris, c. 4 (Hargrave, Law Tracts, 
p. 15), it IB said : “ If a subject hath land adjoining the sea, and the 
violence oi the sea swallow it up, but so that yet there be reasonable marks 
to continue the notice of it ; or though the marks be defaced ; yet if by 
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The doctrine of accretion applies equally to the proi}erty of the 
Crown or a subject (t), and applies whether the change is caused 
by natural means or artificial means lawfully employed, because the 
rule applies to the result and not to the manner of its production {k\ 

661. Where land imperceptibly accretes to land it acquires the 
legal characteristics of the land to which it is added. Thus, it it 
accretes to freehold it becomes freehold, or if to copyliold it bc'coinos 
copyhold, and if to land subject to customary rights, it is e(pially 
liable to them (/.). The same doctrine applies to the question of 
jurisdiction ; thus, where a town is declared to be bounded by the 
high-water mark, the town will extend to that mark wherever it rany 
happen to be from time to time {vi\ 

662. The riglits of the public over the foreshore, of fishing and 
navigation, are uiTocted by accretion or dereliction to this extent, 
that they follow tho foreshore wherever it may be from time to 
time 00* 

Sua-.SK('T. — Otfiiernlnii of the Foreshore. 

(i.) The (h'otrn. 

663. /><' jure vommuni tb(3 Crown is pnmd ftu'ic entitled to every 
part of the foreshore of this realm between the ordinary high-water 
mark and the low -water mark (o). 

sU-ujitioii and extojit of quantity, and bounding upon the firm land, tho 
Minio can be known, though the sea leave this land again, or if it be by an 
or industry regained, the subject doth not lose his propriety thougfi the 
inundation continue lorty years. If the mark remain or continue or exleni 
can reasonably be certain, the case is clear ” ; see Atio-a. (1G73), Dyw, H26b ; 
.4rkm. (1348). 22 Lib. Ass., pi. 03; but see Ilmdmm v. Atthhj/y [ISOOj 2 Ch. 
1, (!. A., where Lindlet, L.J., at p. 13, said that the drxitrine would not 
apply “if the boundary on the waterside is a wail or souietliing so clear 
and visible that it is easy to see whether the accretions, as they become 
jierceptible, are on one side of the boundary or oi< ihe other,” and that he 
was not satislied that the statements in Bracton,lS( ’den Society t*d.,p. 105, 
Fleta 3, ch. ii., p. 170, 22 Ass., ioJ. 106, pJ. 93, and Hale, do Jure Maris, 
cc. 1, 6, showing that tlu* (hnUrine did not apply wiiorc the boundaries are 
well defined and known, were applicable to cases of land liaving no 
boundary on the side of the flowing water, except tin* watei itself. In 
A.-O. McCarthy, [lOll] 2 I. R. 260, the doctrine was hold to apply even 
tiiougli there was evidence by which the former line of high-water mark 
could be ftscerUined, namely, maps and plans. In Foster v, Wright (1878), 
4 V. D. 438, changes in the course of a river marked from time to time 
ou a map were held not sufficient to prevent the (iocfiine of accretion 
applying; see also ]A<yt/d v. Ingram (1868), eited in JlindBon v. Ashhy, 
supra, at p. 20; Hu-yes v. Ua/yei (18071, 31 I. L. T. (Journal) 392, 

{%) Rt IfuU and Srlhy Railway (1830), 5 M. A: tV. .‘’27; Gi^ord v. Kar- 
horoiigh {Lord) (1828), 5 Bing. 163, H. L. ; A.~(L v. M*(Jarthy, sujrra. 

(A) A.-G. V. Chambers, A.-G. v. Ileen (1859), 4 J>e 0. h J. r>,5. The 
opinion expressed by ljf>rd Chelmsforu, L.(\ {ibid., at p. 68), that the 
rule did not apply to acts done on the x»arties’ own land not only calcu- 
lated but with intention of adding land by aecreli<ui seems to be overruled 
hj Bradford Corporation v. Rickies, [1896] A. 587, if the acts were in 
themselves lawful ; sec also Doe d. Rajah Heebkrisio v. Fast India Co. 
(1856), 10 Moo. P. C. C. 140 ; A.-O. v. AVCarthy, swpra. 

{1) Mercer v. Dmne, (1904] 2 Ch. 634 (custom to dry fishing nets on 
waste land). 

(m) fimari & ('o^. v. Suva Town Board, [ 1803] A. (J. .301, P, C. 

(n) Mercery. Dewne, supra; CarUsU CorporaUonv. Graham R. 

4 Kxch. 361. 

{a) A.-O, V. Emerson, [1891] A. C. 649; Maloamon v. CrDsa (1863), 
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664 . Though the Crown may have granted out foreshore to a 
subject, it may have again become entitled to it by succession, 
esclieat, or forfeiture, or purchase. In the case of the foreshores 
abutting on the lands of the Duchy of Lancaster the Crown’s title 
to such foreshore either is the primd facie title, or rests on the grants 
made to the Dukes of Lancaster before the possessions of that 
dukedom became part of the possessions of the Crown (p). 

665 . The privtajacic title no longer holds good in the case of fore- 
shores on the coast of Cornwall, because, by a statute based on a 
charter of 11 Edw. 8, the rights of the Crown to the foreshores in 
this county liavo Ijecome vested in the Duke of Cornwall, except 
when they belong to a subject. The subject may prove his right 
to foreshore in this county in the same way as he can to foreshore 
which primd facie belongs to the Crown (q). 


10 11. L, ('as. 50. ‘1 ; Gann v. Whitstnhle Free Fishers (1805), 11 11. L. ('as. 
192 ; Lo Strange v. Fowe (1800), 4 i'. ^ F. 10*18 ; Kirbif d. Killgrew v. Gibs 
(1067), 2 Kob. 294; Constables {Sir IJcnry) Vase (1001), 5 (jo. Kt*p. 106a, 
107 a. The primd facie i>resumptionot the Crown’s owii(;rship of the fore- 
shore is based on tlie fundamental ])nnciple of 1h(j law of ])roperty in land, 
that all the lands in the realm belonged originally to the King (IJall on 
Seashore, p. 4). The presumption that the terra finna (i.e., land above the 
high-water mark) belongs to the King as never having been granted out 
can hardly arise, because there is overwhelming evidence that the greater 
part of sncli hand has been granted out. Domesday Dook itself is evidence 
of what lands belonged to the Crown, and what to its subjects ; but, as 
the evidoiK'C that the Crown has granted the foreshore is not so compre- 
hensive, the presumption still holds good, though of recon I- years it is of 
less weight than formerly. For fuller particulars of tlic origin and growth 
of this presumption, see Stuart Moore, History and Law of Foreshore. 
It is noteworthy that the Statute do Prerogativa Kogis (17 Edw. 2, 
Fiat. 2, c. 13) is silent as to the Oown’s ownership of the foreshore. In 
Lfi Strange y . Fowe (1866), 4 F. & F. 1048, Eklk, C.J., said, at p. 1052 : “ In 
a groat numl>or of cases the Crown has parted witli the foreshore. There arc 
some manors that remain in the Crown that arc tlie proj)erty ot the Crown, 
but T take it that in the great majority of ctjses the right to the foreshore 
between high and low \Tater mark is in the l.ord of the Manor” ; see also 
Hale, de Jure Maris, c. 4 (Hargrave, Law Tracts, ]). 13): “Although it 
is true that such shore may and commonly is parcel of the manor adjacent, 
and s(» may bo. belongiltg to a subject as sh.oll be shown, yet primd facie 
it. is the King’s.” The primd facie presumption can scarcely apply to the 
lands of the lords marchers in Wales, who obtained their lands by grants 
of all lands which tliey might acquire by conquest {A.-G. v. Phillips {IS51), 
cited ill Stuart Moore, History and Law of Foreshore, pp. 511, 512). The 
management of the foreshore belonging to the (Jrown is, with certain 
exceptions, vested in the Board of Trade (Oowni Lands Act, 1866 (29 & 30 
Viol. 0 . 62), s. 7) ; the management of the mines and quarries in or under 
such foreshore is vested in the Commissioners of Woods and Forests [ibid., 
s. 21); see title c"onstiiution.\l Law, Vol. VJL, pp. 142 et seq. The 
Board of Trade’s dealings >vith the foreshore are from lime to time printed 
as a Parliamentary Paper. As to tbo^e dealings and the Board’s dealings 
IV 'th the bed of the sea, see JStuart Moore, History and Law of Foreshore, 
p. 507. 

\p) There is no distinction between the privilege of the King as Duke 
of Lancaster and his prerogative as King of England {Alcock v. CooArc (1829), 
5 Bing. 340); fur some of these charters, see Hardy, C'Jharters of the T)uohy 
of Lancaster. 

(q) Cornwall Submarine Mines Act, 1858 (21 & 22 Viet. c. 109), by 
e. 9 ol which the rights of the subject are saved; see F. v. Keyn (1876), 
2 Ex. D. 63, 121, 155, 158, 199, 202, C. 0. R.; see title Constitutional 
Law. Vol. VII., pp. 113, 114. A translation of the charter of 11 Edw. 3 
to Edwai'd, Earl of Chester, is printed in The Prince's Case (1606), 8 Co. 
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666. In the County Palatine of Chester the jnimd facie title of Sbct. 2. 
the Crown is rebutted by Domesday Book, which states that in The 
Cheshire the Bishop of Chester held of the King what pertained to Seashore, 
his bishopric, and that all the rest of the land of the county Earl bounty 
Hugh with his men held of the King (r). This palatinate is now raiatiae of 
vested in the Crown, and the title of the Crown to foreshore therefore 

rests upon the title of the Earls of Chester thereto. 

667. In the County Palatine of Durham the jn-ia/d facie title of Ommty 
the Crown is non-existent ; for the foreshores there were granted to 

the Bishop of Durham as part of his palatinate («). When such 
foreshores have not been granted by the bishops to their tenants 
they have been vested by Parliament in the Crown as part of the 
jura rcffalia of the bishopric, and are now under the control of the 
Commissioners of Woods and Forests (t), 

(ii.) The Snhjed. 

668. A subject, not being Duke of Cornwall, may own foresliore nowiii 
either as a hereditament in gross, or as parcel of a seignory, lionour, 
manor, or town (a), or lands (a), and he can establish a title against 

lU'.p. la, 8a, 1 6a. The charter assigued scvciiteou manors to tlu^ Duchy 
and “also the prolit of all the ports within the same our Dounty of (h)rnwall 
to us belonging together with wreck of the Sea as well as of Whales and 
Sturgeon and other lish wliich do belong to us by reason of our prerogative 
and whatsoever belongs to any wreck of the sea with any appurtouauees 
in our said (bounty of Cornwall.” This charter, as interpreted by the 
Cornwall Submarine Mines Act, 1858 (21 & 22 Viet. c. 109), was ht h! 
in Penryn iJorporation v. Holm (1877), 2 Ex. D. 328, to have passed tin: 
rights of the Crown in all the ioreshorcs of the county of t.k>rnwall to 
the Duchy, though in fact, at the time of this charter, the Crown had 
already parted with its right to wreck on parts of tliis coast (see Quo 
Warranto Rolls (Cornwall); Hale, de Jure Maris, ec. 6, 7 (Hargrave, Law 
Tracts, pp. 28, 41) ), and probably all the foreshore (sec note (d), p. 379, 
post). In Diclcns v. Shaw (1822), cited in Hall ’ju Seashore, Appendix, 
p. xlv., a grant of wreck was lield not sufficieri’ in itself to pass fore- 
shore, though apparently in Penryn Corporation v. Holm, napra, sucJi a 
grant was considered to be sufficient, for tne charter of 11 Edw. 3 contains 
no direct grant of foreshore. Up to 1844 Duchy lands wer iriaJienabJc ; 
see Duchy of Cornw'all Lands Act, 1844 (7 & 8 Vitt. c. 65), s. 1 ; Lopez v. 

Awlrew (1826), 3 Man, & Kv. (K. «.) 329, n. ; A. C. v. ()eely (1660), 

Wight. 208. Charles II. was held entitled to the soil of Sutton Pool at 
Plymouth in right of the Duchy of Cornwall and not in right of the primd 
favie title (Hale, de Portibus, c. 4 (Hargrave, Law 'IVaels, pp. 56-68) ). 

(r) Domesday Book, fol, 262b. 

(«) Compare A. -6, v. Newcastle-upon-Tyne Corporation 67 J. I\ 

155; Tynemouth's {Prior) Case (1292), cited in Stuart Moore, Histoiy and 
Law of Foreshore, p. 111. 

(<) Durham (County Palatine) Act, 1836 (6 & 7 Will. 4, c. 19), s. 1 ; see 
title Constitutional Law, Vol. VII., p. 114, 'J'hc county of Durham 
moans the county of Durham and Sadberg(;, including the detached parts 
of Craikshire, Bedliiigtonshire, Norhamsliire, Allertonshire and Islandshire, 
and all other places heretofore within the jurisdiction of the Bishop of 
Durham in right of the said County Palatine (Durham (County Palatine) 

Act, 1836 (6 & 7 Will. 4, c. 19), s. 7). By the Durham County Palatine 
Act, 1858 (21 & 22 Viet. c. 45), s. 2, the rents and proceeds of Durham 
foreshores, except at Holy Island, are divided between the Crown and the 
Ecclesiastical Commissioners; see also ibid., s. 4; Crown Lands Act, 1866 
(29 & 30 Viet. c. 62), s. 7, Schod. II. 

{u) Foster v. Warblington Urban Council, [1906] 1 K. B. 648, 658, C. 
mi note (/), p. 367, post. 

{a) Hale, de Jure Maris, c. 6 (Hargrave, Law Tracts, pp. 26, 27); and 
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Sect. 2. the Crown to any part of the foreshore (1) by producing an express 

The grant thereof from the Crown (b) ; or (2) by evidence from which such 

Seashore, a grant may be inferred (c) ; or (3) by construction of a grant 

in ambiguous or general terms (d) ; or (4) by possession for a 

period of over 60 years (c ) ; or (5) by proof that the foreshore has 
come into existence ])y a sudden incursion of tidal water (/). As 
against another subject, title can be made under the Real Property 
Limitation ActsC^). 

(•rant of 669. Foreshore passes from the Crown by a grant which expressly 
foreshore. refers to it by that name or has words which aptly describe it. In 
ancient grants the words Liius, Marina, Litas Mans, sometimes 
called Marettain, terra aqua marls ampertaQi), land within the flux 
and reflux of the sea(i), sejiaralis piscaria, snfiice to pass the fore- 
shore. Less apt words, however, suftico to pass the foreshore from 
tlie Crown, if the grantee can show user under his grant ; for when 
a question arises as to what passed by an ancient deed it can be 
explained by modern usage (j). Thus, the Crown may alienate 

SCO the cases cited in notes {e) — (t), pp. 367, 368, post ; Foster v. 
Warhlington Urban Council, [1900] 1 K. B. 648, C. A. 

(h) Devonshire (Duke) v. IIod7M (1827), 1 llud. & B. 322. If the original 
grant is not forthcoming an cxomplification or constat thereof may be 
used (Iloscoe, Nisi Priim Evidence, 17th ed., p. 96) ; though at the present 
day a oertiiiod copy from the Public Record Olheo sufFices; see title 
KvII>E^CE, Vol. Xni., p. 024. Ancient grants of the Crown without 
evidence of possession are not enforced (A.-O. v. Richards (1705), 2 
Anst. 603 ; IHount v. Layard {ISSS), [1891] 2 Ch. 681,n.,C. A. ; Johnston v. 
0* Neill, [1911] A. C. 652). VATiere there are several grants by the Crown 
of the same piece of foreshore the first grant previiils {Vyner v. Mersey 
Docks and If arbour Board (1863), 14 C. B. (n. S.) 753). 

(o) Kingston' UjW7i~lIt(ll Corporation V. Horner (1774), 1 Cowp. 102; lie 
Alston*8 Fstaie (1857), 28 L. T. (0. s.) 337. Where a grant cannot be 
])roduced e\idcnco of ancient documents and modern acts of ownership 
miquestioned by the Crowm are sutlicierit to sustain a title against the 
Clown {Re Alston's Estate, supra). Proof of the enjoyment of u several 
tislicT^ by fixed engines raises the presumption that the foreshore belongs 
to the owner of tlio several fishery [A.-G, Emerson, [1891J A. C. 649; 
see also Foster v. Warblington Urban Council, supra) ; compare title 
Fisheries, Vol, XIV,, p. 588. 

(d) Seethe eases cited p. 367, post; Hamilton v, A.-G. ( 1 880), 6 L. R. Ir. 555. 
(o) Crown Suits Act, 1769 (9 Geo. 3, c. 16) ; Crown Suits Act, 1861 (24 
Ac 26 Viet. 0 . 62); Lord Advocate v. Young, North British Rail. Co. v. 
Young (1887), 12 App. Cas. 544. Whore the Crown has been out of 
possession for twenty years the burden of proving title in the first instance 
is on tliO Crown (A.-G. v. Parsons (1836), 2 M. k W. 23 ; stat. (1623) 21 
Jao«. 1, c. 14) ; see title Limitation op Actions, Vol. XIX., p. 161. 

(f) See note (g), p. 362, ante, 

ig) See title Limitation of Actions, Vol. XIX., pp. 104 et eeq. 

(ii) Hale, do Jure Maris, oo. 6, 6 (Hargrave, Law Tracts, pp. 18, 19, 20, 
26) ; 800 also grant to Abbey of Strata Florida in litore et in mare 
(Lugduio, Monafiticon Anglioanum, v. 633) ; to Abbot of St. Augustine, 
Tot urn lAitus usque in medietatem aquw (Stuart Moore, History and Law of 
Foreshore, p. 16); for numerous other expressions sufficient to pass the 
fomshori', see ibid. ; see also Devonshire {Duke) v. Ilodnett, supra. 

(<) A.-G. V. Emerson, supra, at p. 661 ; Hindson v. Ashbu, [1896] 
2 C^. 1, II, C. A. As to grants of several fisheries and foreshore, see, 
further, title Fisheries. Vm. XIV., p. 576. 

(j) Beaufort (Duke) v. Swansea Corjmation (1849), 3 Exch. 413 ; Devon- 
shire {Duke) y. Fattinson (1887), 20 Q. B. D. 263, C. A. ; Waterpark (Lord) 
V. Fennell (1859), 7 H. L. Cm. 650; Re Belfast Dock Act, Ex parte 
Ranfnrl^ {Bart) (1867). 1 1. R. En. 128. 
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foreshore by other words, if that is the apparent intention to be 
collected from the grant itself, or by the construction of an ancient The 
grant by user. Where there is a doubt whether the grant includes Seashore, 
the foreshore or not it is to be solved by reference to the user (k). 

Where the user has been long and notorious the proper course is 
to attribute such user to a legal origin and not to usurpation (2). 

In interpreting such grants, evidence of user before the time of the 
grant may also be given to explain what was granted (i/i). 

670. Foreshore has been held to pass by a grant containing the ^Vo^ds used, 
words anchorage (w), ooze or waffesstim (u), sea ground or shore ( p), 

ripa {q), waste (r), wreck («), wreck by all their lands upon the 
Bea(0, ch G. cum perdu entiis{a\ wears or (iur(fites(h), 

671. Foreshore also passes by a grant of a manor cum wiieu , 
omnibus pertinentUsic), or with anchorage, groundage, and wreck 

of the 8ea(ei), or with fiwsheries, wreck of the sea, and all other 
rights and jurisdictions (c), or as parcel or ro])utod parcel of an 
honour, seignory, or manor (/). It may also pass by a grant of 
lands with all and singular lands, tenements etc. to the premises 
or any part thereof incident or appurtenant, or accepted, reputed, 


(/j) A.~Q. for Ireland v. Vandeleuft [1907] A. C. 369 ; and ace the cases 
cited in notes (a) — (b), infra, 

(1) Donegall (Marqma) v. TempUmare (Lord) (1858), 9 I. C. L. R. 374. 

(w) Van Diemen's Land (Jo, v. Table (Jape Marine Board, [1006] A. C. 
92, P. C. ; but whore the terms of the grant are plain and nnambiguoiiR 
it cannot be explained by previous or subsequent user (WyaU v. oj 
Quebec, [im] A. C, 489, P. C.). 

(n) Foreman v. WkiUtable Free Fishers and Dredgers (1809), L. R. 4 
H. L. 266 ; Le Strange v. Rowe (1866), 4 P. & F. 1048. 

(o) Foster v. Frost (1887), cited in Stuart Moore, History and Law of 
Foreshore, pp. 41, 163 ; Bridges^. Highton(lH65), 11 L, T. 653 ; Re Alston's 
Estate (1857), 28 L, T. (o. s.) 337 ; Scratton v. Brown (1825), 4 B. & 0. 
485. 

(p) Scratton v. Brown, supra, 

(q) Re Belfast Dock Act, Ex parte Banfurly (Earl) (1867), 1 I. R. Eq. 128. 

(r) A.-Q, V. Banmer (1858), 31 L. T, (o. s.) 379 ; Foster v. IVarhlington 
Urban Council, [1906] 1 K, B, 648, 658,0. A. ♦ 

(s) Penryn Corporation v. Holm (1877), ,2 Ex. D. 328; see note (q), 
p. 364, ante. 

(t) Chad V. Tilsed (1821), 5 Moore (c. p.), 185, 192. 

• fl) Beaufort (Duke) v. Swansea Corporation (1849), 3 K.xch. 413; Healy 
V. Thorne (1870). 4 I. R. C. L, 495. 

(b) Hale, de Jure Maris, c. 5 (H,argravc, Law Tra<‘t.s, pp. 18, 20) ; 
Banbury v. Jenkins, [1901] 2 Ch. 401. 

(c) Beaufort (Duke) v. Swansea Corporation, supra : see Stuart Moore, 
History and Law of Foreshore, pp. 161, 162. 

(d) Le Strange v. Rowe, supra. 

(e) A.-O. V. Jones (1863), 2 H. & C. 347; Calmady v. Rowe (1848), 6 
C. B. 861. 

if) Constable's (Sir Henry) Case (1600), Stuart Moore, History and 
Law of Foreshore, p. 233; Constable's [Sir John) Case (1576), Stuart 
Moore, History and Law of Foreshore, p. 224 ; Beaufort (Duke) v. Swansea 
Corporation, sv/pra ; Be Walton^cum-Trimley Manor, Ex parte Tomline 
(1873), 28 L. T. 12 ; Biddulvh v. Aiher (1755), 2 Wils. 23 ; see also Stuart 
Moore, History and Law of Foreshore, pp. 75, 648, 649; Hale, de Jure 
Maris, c. 6 (Hargrave, Law Tracts, p. 27) : ** foreshore may not only he 
parcel of a manor, but de facto it many times is so, and perchance it is 
parcel almost of all such manors as by prescription have royal fish or 
wrecks of the sea within their manor." 
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Sect. 2. or known as pari or parcel of the same or with waters, wastes, 
The fisheries, wreck etc., or other general words if there has been 
Seashore, sufficient evidence of possession under the grant (/i). Foreshore 
may also pass by the grant of a town in fee farm (i). 

6*^2. When the grant is of wreck or of royal fish infra 
maneriiun{k) there is a great presumption that the foreshore is 
part of the manor, for wreck and royal fish are not taken above the 
high-water mark (1 ) ; but a grant of these privileges ppr se does not 
necessarily confer a title to the foreshore (m). 

Extfiiit of 673. A grant of foreshore, just as in the case of other lands, 
grant. carries the whole materials below it vsque ad centrum (n); but it 

does not convey the right to a several fishery over it (o). 


JlOiW public 

right 

affecicd. 


Proof of 
])OHsessu)ii. 


674. Every grant of foreshore, whether by the Crown or by a 
subject, is subject to the jus publicvvi^ namely, the right of naviga- 
tion and the right of fishery where such exists ; and neither the 
Crown nor its grantee can use the foreshore so as to be a nuisance 
to the Crown’s subjects (p); and a user, which at the time of the 
grant was lawful, becomes unlawful if it becomes by any circum- 
stance a nuisance, unless it has been sanctioned by Parliament (g^). 

675. In proving possession to foreshore the owner thereof is 
only required to provo that he has had all the beneficial user of the 
foreshore which would naturally have been enjoyed by a direct 
grantee of the Crown. Foreshore* in its natural state cannot be 
exclusively possessed, because the public cannot be excluded from 


{(j) Brew V. Harm (1874), 9 1. B, C. L. 29. 

(h) IJamiltonv.AAh{mO),5L. R. Ir. 656; Healy v. Thome (WO), i 
I. B. C. L. 496. 

(i) A.~G. V Portsmouth Corporation (Wl), 26 W. B. 559. 

(^) Infra manerium means within the manor, and not below or under 
the manor, as advocates for the Crown’s title have frequently endeavoured 
<0 maintain ; seo Stuart Moore, Uintory ai*d Law of Foreshore, pp. 304, 
(146, 752, u. ; Lord Advocate v. Wemyss, [1900] A. C. 48, 6U. 

(/) Halo, de Jure Maris, c. 6 (Hargrave, Law Tracts, p. 27) ; A.-G. v. 
Emerson, [1891] A. C. 649, 661; v. (7fltteroW(1821), 5B. & Aid. 268, 

303 ; R. v. Ellis (1813), 1 M. & S. 652, 661, 662 ; see note (/), p. 368, ante. 

(m) Diclccnsv. ^'haw (1822), cited in Hall on Seashore, Appendix, p. xlv. 
'^rhe observations of the judges in this case must be taken with reference to 
the particular circumstances therein proof (Calmady v. Bowa (1848), 60. B. 
861, per Coltman, J., at p. 892) ; for wreck may be panted tWra metas 
and not injra manerium ; see Stuart Moore, lliRtory and Law of Forcjshore, 
pp. 48, 81. 470, 641, 648; Penryn Corporation Y. Holm (1877), 2 Ex. D. 328; 
and iiolo(^), p. 364, ante. 

(w) Lord Advocate v. Wemyss, supra, at p. 69; compiire titles Mines, 
Minerals, and Quarries, Vol. XX., pp. r.07, 508; Beal Property and 
Chattel? Beal, Vol. XXIV., p. 166, noie (/). 

(o) A.-G. V. Emerson, supra, at p. 654; because a several dsheryin 
the sea may exist as a separate incorporeal heretiitament (ibid., per Lord 
Herscuell, at p. 664). 

(p) A.-O. V. Johnson Jil8\0), 2 Wila. (cii.) 87 ; A.-O. v. Burridge (1822), 
10 Price, 350; A.-G. v. Parmeier (1811), 10 Price, 378 ; A.~0. v. Terry 
(1974), 9 0\. App. 423 ; TTairen v. Mathcw${ll08), 6 Mod. Bep. 73 ; Foreman 
V. WhMable Free Fishers and Dredgers (1869), L. B. 4 H. L. 266; see 
p. 372. post. 

(g) Irilliamg r. Wilcox (1838), 8 Ad. & El. 314, 329 (weir which by a 
change in the course of a river became a nuisance to navigation) ; see title 
Fisheries, Vol. XIV,, p. 692. By grant before Magna Charta the Crown 
could destroy the pubho right of fishing ; see ibid., p. 574. 
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exercising their rights belonging thereto, and moreover it is 2 . 

practically impossible to prevent occasional encroachment, because The 
the cost of preventive measures will be jritogether disproportionate SeaAore. 
to the value of the foreshore (r). No precise rule can be laid down 
as to the character and amount of possession necessary in order to 
prove a prescriptive right to foreshore; each case must depend 
upon its own circumstances, for the beneficial enjoyment of wtiich 
the foreshore admits is an exceedingly variable quantity («). 

676. In proving possession by acts done on the foreshore it is Acts of 
necessary that the acts were such that a lawful owner might do, ownership, 
and so done that those who were interested in disputing the owner- 
ship would be aware of them. Acts that tend to prove possession 
of a part of a tract of foreshore tend to prove ownership of the 
whole tract, if it is of such a common character as would raise a 
reasonable inference that possession of one part was possession of 
the whole (<). The weight of the aggregate of many acts of owner- 
ship taken together is very much greater than the sum of the 
weight of acts taken separately (a). The acts relied upon to prove 
possession must be done with the animus possideudi (/>). 

Possession of foreshore can be proved by the same acts as Exampkg. 
are sufficient to prove possession to land above the high-water 
mark, and in particular by evidence of taking of sand, stones and 
seaweed, and licensing persons to do so; inclosing and embanking 
against the sea, and enjoyment of what is thus inclosed ; erection 
of wharves, piers, groynes, and other works; taking of anchorage', 
and groundage dues ; mining; taking of wreck and royal fish, and 


(r) Lord Advocate v. Young, North British Rail. Co. v. Young (IHSl), 12 

App. Cas. 544, 553; A.-Q. for Ireland v. Vandeleur, [I907j A. C. 369 
(where the owner of the shore uecleoted to take pioceedings at law against 
a railway compan,y, who liad laid rails on the shor - and Lord Lorkburk, 
L.d, said at p. 371 : “ when he declined to cnconuier so great a litigation 
for so small a stake, he exhibited proof ratlier ot his good sense than of 
any infirmity iii his title. Still it is evidence against liim, but is over- 
bonie by the other evidence”). ^ 

(s) Lord Advocate v. Young, North JSrUifih Rail. Co. v. Young, supra 
(taking of stone, sand and seaweed, and erecling a wall and a bathing box, 
held sufficient evidence to defeat the Crown’s elium in Scotland). Usa^e 
foi forty years, unless it can be shown fo have originated in usurpation, is 
evidence from which usage anterior to that time niaybeprcsumea((7Aadv. 
Tilsed (1821), 2 Brod. & Bing. 403 ; Waterparic {Lord) v. Fen/nell (1869), 

7 H. L. Cas. 650). 

(t) Lord Advocate v. Blantyre (Lord) (1879), 4 App. Cas. 770, 792 ; Jones 
V. Williams (1837), 2 M. & W. 326, 331 ; Seill v. Devonshire (Duke) (1882), 

8 App. Cas. 135, 165, 166; A.-G. for Ireland v. Vandeleur, supra, at 
p. 371 ; Re Alston's Estate (IH^l), 28 L, T. (o. s.) 337 ; it is not necessary 
that the acts should bo brought to the knowledge of the person interested 
in ^sputing the title, but omy that they arc ot such a cnaracter that he 
or his agents could have perceived them (Jones v, Williams, suma; Lord 
Advocate v. Blantyre (Lord), supra). As to proof ot possession of a several 
fishery, see title Fi.sirEitiE.s, Vol. XIV., p. 585. 

(a)Ijord Advocate v. Blantyre (Lord), supra, at p. 791 ; A.-G. v. Emerson, 
[1891] A. C. 649, 659, 660. 

(h) Philpoty. Bath (1905), 21 T. L. R. 634, C. A. (placing stones on 
foreshore for the sole purpose of protecting riparian land creates only an 
easement) ; see also Le Strange v. Eowe (1868), 4 F. &; F. 1048. 
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Sect. 2. 

The 

SeaBhore. 

Acts of 
the public. 


Title by 
possession. 


the enjoyment of a several fishery over the foreshore (e ) ; shooting 
over the foreshore (d), and paying for the burial of dead bodies 
washed ashore or found thereon (<?). 

677. Acts done by the public on the foreshore are not the acts 
of the Crown upon which it can rely as evidence of possession 
by the Crown, though they may tend to derogate from the alleged 
possession of the person claiming a possessory title in the foreshore, 
and, if carried far enough, may deprive his possession of that 
exclusive character which is necessary in order to establish a 
prescriptive right (/). 

678. To establish a possessory title against the Crown sixty years’ 
possession must be proved (g), but as between subjects twelve years’ 
possession is sufficient (/t). 


(r!) Halo, do Jure Maris, c. C (Hargrave, Law Tracts, p. 27) ; A.-O, v. 
Jones (1863), 2 U. & C. 347 (taking and preventing persons taking stones, 
sand and wreck ) ; A.-O. v. Tomline (1871)), 12 Cli. I). 214 (gravel) ; A.-G. 
V. //anwer (1858), 31 L. T. (o. s.) 370 (coal) ; Benestw 7^‘po7i (1829), 1 Knapp, 
60, P.C. (seaweed); Brewv. //area (1874), 11 I. R. C. L. 198, Ex. (]h. (trover 
lies for taking seaweed though uugatliered) ; Gnlmady v. Bowe ( 1 848), 6 C. B. 
861 (sand, stones and seaweed) ; Daly v. Munay (1885), 17 L. K. Ir. 186, 
C. A. (seaweed) ; Tiealy v. Thorne (1870), 4 I. R. 0. L. 496 (seaweed) ; Chad 
V. Tilsed (1821), 6 Moore (c. P.), 186, 192 (embankment of foreshore); 
LeSirame v. Uowe (1866), 4 V, & F. 1048 (wreck, groynes and licensing 
takingor mussels) ; A.-Q. for Ireland v. VandeUiir,[lW] A. €. 369 (quay) ; 
Van Diemen's Land Oo. v. Table Gape Marine Board, [1906] A. C. 92, P. 0. 
(piers are evidence of seisin of the foreshore); Be Alston's Estate (1857), 
28 L. T. (0. s.) 337 (stages); Lord Advocate v. Blantyre {Lord} (1879), 4 
App. Cas. 770 (cutting reeds, taking seaweed, sand, or stones, and depositing 
matter on foreshore) ; Lord Advocate v. Young, North British Bail. Oo. v. 
Young (1887), 12 App. Cas. 644 (embanking foreshore and taking stones 
and seaweed), Scratton v. Brown (1826), 4 B. & C. 485 ; A.-O. v. Emerson, 
[1891] A, C. 649 (letting of fishing places on shore by copy of court roll 
is evidence that the shore is within the manor). As to evidence of owner- 
sliip of soil of fishery, see title Fisheries, Vol. XIV., pp. 586 et sea. The 
fact that cattle stray from a marsh on to the foreshore is not evidence of 
possession, though it is if they are put there (A.-G. v. Ghamhers, A.-G. v. 
Bees (1869), 4 De G. & J. 66 ; Lord Advocate v. Blantyre {Lord), supra), 
{d) Fiishardinge {Lorti) v. Purcell, [1908] 2 Ch. 139; see pp. 373, 374, post, 
(c) This is evidence of the ririit of the lord of the manor to wreck within 
his manor (Burial of Drowned rersons Acts, 1808 (48 Geo. 3, c. 75). 6. 13, 
and 1886 (49 & 60 Viet. c. 20), s. 1). Burying the dead and looking after 
the living and securing the coods for the owners is a sufiicient considera- 
tion for a custom to have the best anchor or chattel from a stranded ship 
{Simpson v. Bithwood (1691), 3 Lev. 307), but such a custom is bad unless 
there is an adequate consideration {Geere v. Burkensham (1682), 3 Lev. 
86)r As to the liability of local authorities to bury dead bodies found on 
the foreshore, see title Burial and Cremation, Vol. III., p. 647, 
if) Lord Advocate v. Young, North British Bail. Co. v. Young, supra, 
at p. 564 ; A.-Q. v. Emerson, supra, at pp. 661, 662 ; Blount v. Layard 
(1888). [1891] 2 Ch. 68L n., C. A. ; Neal v. Devonshire {Duke) (1882), 
8 App. Cas, 136; Johnston v. O'Neill, [1911] A. C. 652. Such acts do 
not Dt ccsRarily lead tor the inference that the owner of the foreshore 
has abandoned his right to the soil {Fitzpatrick v. Bobinson (1828), 1 

Hud. B. 586). 

(g) Crown Suits Act, 1769 (9 Geo. 3, c. 16) ; Crown Suits Act, 1861 
(24 df 25 Viet . c. 62) : see p. 368, ante ; Emmerson v. Maddison, [1906] 


{h] For note (70 Bee p. 371, post. 
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679. As against a trespasser it is not necessary for persons 
claiming foreshore to produce evidence of possession sufBcient to 
displace the title of the Crown ; and it is not open to the trespasser 
to give evidence of acts of ownership by the Crown, unless he can 
prove that they were done with the knowledge of the person 
claiming possession (?). 

Suii-SkOT. 

680. Where an island arises in the sea or in tidal waters, it 
primd facie belongs to the Ciwn, unless the locus on which the 
island is has been granted to or belongs to a subject, in which case 
the island is the property of the subject by reason of his grant or 
possession (j ). 

681. Where an island arises in a river, whether tidal or noii- 
tidal, to the soil of which the riparian owners are entitled usque ad 
viedium fdum aqiue, the property in the island is fixed by ascer- 
taining whore the medium /Ham aqiue would be irrespective of the 
island, and apportioning to the owner of the bed on each side of 
that line so much of the island as may lie between that line and 
his riparian land; for the ownersliip of an island follows the 
ownership of the soil before the island arose into existence (A;). 

682. Where an island is caused by a sudden act of water in 
cutting olT land or by a sudden recession of the water no change of 
ownership occurs. Where an island arises in a several fishery, the 
owner of which is owner of the bed, or in a river wliere one perso.* 
owns the whole bed, the island belongs to the owner of the bed and 
not to the riparian owners {1). 

683. When riparian owners are entitled to a part of an island, 
they should take possession and keep up their boundaries, otherwise 
they may lose their rights, because their owLorship is affected by 
the position of medium fdum, iox this is a movable line clianging 
as the river gradually and imperceptibly changes its course and at 
the same time affecting the ownership of the bed and all that is 
on it. 


A. C. 560, V. C. ; Doe d. Wait v. J/orm (183.5), 2 Bing. {s. c.) J89. A less 
time w^ill sulUcc if the circumstaiiceB allow of a jury presuming a lost grant ; 

Memorandum of Sir Thomas Farrer of the Board of Trade (Stuart 
Moore, History and Law of Foreshore, p. 698). 

{h) Real ProiJcrty Limitation Act, J874 (37 & 38 Viet. c. 57). 

(i) Hasiwqs Corporation v. Ivall (1874), L. R. 19 Kq. 658; Harper v. 
OharhswoHh (1825), 4 B. & C. 574, 503 ; Jolmnon t. liwrret (1046), Aleyn, 
JO. 

(j ) Hale, de Jure Maria, c>c. 4, 6 (Hargrave, Law Tracts, pp. 17, 30). 

(k) Ibid.; Stuart Moore, History and Law of Fnreahore, p. 405; 2 Bract., 
c, 2, The above rule will not always be applied ; see (heat Torrinqton 
Commons Conservators v. Moore Stevens, [1004] I Ch. 847, where it was 
held in the circumstances of that case that one riparian owner’s land only 
extended to the medium fiUim of the channel between the island and Iiis 
riparian land. In America no account is taken of the smaller of the two 
channels where an island lies more to one side of the river than another 
(Angell, Right of Property in I’ide Waters, p. 42). 

(l) Hale, de Jure Maris, cc. 4, 6 (Hargrave, Law Tracts, pp. 17, 36 ) | 
Stuart Moore, History and Law of Fisheries, p. 149. 
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684. The same rules seem to apply to a sandbank in a river 
which uncovers at low water (i«). 

Sub-Sect. d.—EamntnU. 

685. Easements of all kinds may be acquired over the foreshore 
in exactly the same \vay as they may be acquired over any other 
laud, provided that they do not interfere with public rights over 
the fo reshore (7i). 

When the act relied on is an interference with the soil, such as 
the erecting of groynes to protect the adjoining land, it is a question 
whether such interference amounts only to an easement, or to an 
act of possession and ownership of the soil (o). 

Sub-Sect. 6. RujhU over the Foreshore. 

(i.) Nai'iyaiion. 

686. All persons have a right to navigate over the foreshore, 
that is, to pass and repass in ships, including the rights attendant 
on the right of navigation, such as anchoring and mooring (p) ; but 
the right must be exercised reasonably and with due regard to the 
rights subservient to the right of navigation which the owner of 
the foreshore imiy have (q). 

On the other hand, the owner of the foreshore must do nothing 
which interferes with the right of navigation (r). 

(ii.) Fassofje, 

687. The public has no right of passing along or across the 
foreshore (ii), except in the exercise of the rights of navigation or 

(m) Wedderburn v. Paterson (1801), 2 Marph. (Ct. of Scss.) 902. 

(w) See tillo Ease.vients and Pkoi-it.s a Pjirndke, Vo). XI., pp. 24:i 
ct seq. : Mfi’i cr v. Denne, |I904] 2 Cli. r).‘{4; and tbo text, infra. 

(o) Philpot V. Bath (1905), 21 T. L. K. (134, <\ A. If the aid is done with- 
out nny animus possidendi only an caRemout is acquired (ibid.). As to the 
value to be attached to erections on the Rhorc, and their change of position 
on the question of ownership, see also Le iStranqe v. Rowe (1806), 4 F. & T. 
1048 ; Beaufort (Duke) v. Aird cC? Co. (1904), 20 T. L. R. 602. 

(p) Gann v. Whitstab}^ Free Fishers (1865), 11 H. L. Oas. 192 ; A.-G. v. 
Wrighty [1897J 2 (ji. B. 318, C. A. As to the rights of vessels emjdoyed 
to ])rcvoiit siimggling, see p. 373, post ; ;is to the extent and nature of the 

1 ight of navigation, see p. 400, post. 

(q) Colchester Corporation v. Brooke (184.5), 7 Q. B. 339; The Octavia 
iileUa{\m)y 6 Asp. M. L. 0. 182 ; The :s'wift, [1901] P. 168. 

(r) A.-G. V. Jolnison (IHld)y 2 Wils. (cii.) 87 ; B. v. Grosvenor (Lord) (IS 19). 

2 Stark. 511. The owner can only justify a nuisance on the foreshore it 
it was croatiMl under statutory power or after a writ of ad quod damnum 
and inquest thereon, for, as the Crown lias no riglit to use its title to the 
foreshore as a nuisance, or to place upon that soil what will be a nuisance 
1 0 the Crown’s subjects, so, too, the subject as the Crown’s grantee ciinnot do 
So, as he takes subject to the restriction on the Crown (A.-G. v. Johnson^ 
supra). The Crown has a right to abate a nuisance notwithstanding it be 
on the land of a subject (A.-Q. v. Bvrridge (1822), 10 Price, 350; A.-G. 
V. Pai'meter (1811), 10 Price, 378; A.-G. v. Terry (1874), 9 Ch. App. 423 ; 
A -0. V. Tomline (1880), 14 Ch. D. 58, 59, C. A.). As to fisheries in 
relation to navigation, see title Fisheries, Vol. XIV., pp. 591, 592. 

(«) The foreshore is not a street, highway, or public place within the 
meaning of the Gasworks Clauses Act, 1847 (10 & 11 Viet, c, 15), s. 3 
(Maddock v. Wallasey Local Board (1886), 55 L. J. (Q. B.) 267); see title 
Gas, VoI. XV.. p*. 326, note (1). 
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fishery, or in respect of a lawfully dedicated right of way from one 
place to another over the foreshore ; there is no right of stray or 
of recreation there, and no right lo go across the foreshore for 
the purpose of getting to or from boats, except by such places only 
as usage or necessity has appropriated for that purpose (0* 

There is no general right of loading or unloading, lauding or 
embarking at pleasure upon any part of the seashore or land 
adjoining thereto except in ease of peril or necessity (a). 

688. By immemorial custom the inhabitants of a parish or the 
fishermen of a village may have acquired an easement over the 
foreshore or lands adjacent thereto Though the public has no 
such right, the court is reluctant to assist by injunction the owner 
of the foreshore in restraining acts which in themselves cause no 
injury to him (x), 

689. Any j)erson who is duly eniidoyod for the prevention of 
smuggling when on duty may pass over an}’’ part of the foreshore, 
and tlic otlicer in charge of any vessel or boat employed for the pre- 
vention of smuggling or acting in liis aid may haul such vessel or 
boat upon the shore, except where it is a garden, pleasure ground, 
or place ordinarily used for bathing machines, and may moor such 
vessel or boat upon the foreshore for such time as he deems necessary 
and proper (y). 

(iii.) Shooting, 

(1) hi General. 

690. The right to shoot and take birds on the foreshore is a 
profit a prenarr, and can only be acquired in the same way and by 
the same class of persons as other profits d prendre are acquired (;:). 

As the public is incapalde of acquiring a profit d prendre, there 


(i) Blundell v. (Jatterall (1821), 5 D. & Aid. 268, 3/J, approved in Brinc/c- 
man v. Matley, [1904] 2 Oh. 313, 323, C. A. ; conjpare title hhunuES, 
Vol. XIV,. p. 556. 

(?() Blundell v. C alter all. supra ; Brinckman v. Matleg. supra; see title 
Fisiilkies, Vol. XIV., p. 576. As to the lauding /if wrecked goods, so© 
iitlo J^iniTiKO AND Navigation, Vol. XXVK, }>. 548. 

(w) Mercer v. JJenne, [1904] 2 Cb. 534 (custom ior hshennan inhabi- 
tants of a parish to dry nets allow'cd); Eamsgale (Corporation v. JJchling 
(1906), 22 T. L. R. 369 (custom for inhabitants to ]mt, eliairs on tlio foro- 
sliorc not allowed) ; Aiton v. Stephen (1876), 1 App. Cas. 456 (when fisher- 
men have an immemorial ridit to beach boats on ground adjoining a 
harbour, and a local Act autnorises a yearly payment lor the phvilegi*, 
tlio owner of the ground must either peniiit the fisheiinon to use the ground 
or provide other grounds equally suitable for the purpose). 

(a-) Behrens v. Richards. (lOO's] 2 Ch. 614. The court may, instead of 
granting an injunction, make a declaration of the owner's rights [Blundelly, 
GaiteraU, supra, at p. 310; Llandudno Urban Council v. Woods, [1899] 2 
»Jh. 706 (preaching on toresbore; injunction refused) ; Brighton Corporation 
V. PaeJeham 11908), 72 J. P. 318 (same offeimc , injunction granted); 
compare Brinckman v. M alley, supra). 

iy) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), ss. 194, 196. 
As to the powers of a receiver of wreck, see title Shipping and Navigation, 
Vol. XXVI., pp. 649 et seq. 

(s) Fitzhardinge iLord) v. Purcell, [1908] 2 Ch. 139. As to profits d 
prendre generally, see title Easements and Profits i Prendre, Vol. XL, 
pp. 336 et seq. 
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is no ^'eneral right to shoot over the foreshore, either when the tide 
is in or when it is out (a). The same rule applies to channels of 
tidal rivers and to the sea, for the public has no right to use the 
highway of such tidal water for such a purpose (6). 

691. 'Where the soil of the foreshore is in the Crown and no 
mischief or injury is likely to arise from the exercise of such a 
right by the public, it is not to be supposed that an unnecessary 
and injurious restraint upon the practice would be enforced by the 
Crown as the parent j)ain(e{c). 

Where the foreshore belongs to a subject he is entitled to the 
right of shooting thereon (d), 

W’here the foreshore is parcel of a manor it forms part of the 
demesne lands, for it is part of the w^aste of the manor {e\ and a 
grant of free warren will therefore extend to and include the fore- 
shore (/). 

(2) Arliiltrif and iiijle Raiujts. 

692. W'here any land, the use of which can be regulated by 
bye-laws under the Military Lands Acts, 189*2 and 1906(//), abuts 
on any sea or tidal water or shore, or where rifle or artillery practice 
is or can be carried on over any sea, tidal water or shore from any 
such land, bye-laws may be made in relation thereto to secure the 
public from danger (//). 

693. Jf a bye-law injuriously affects or obstiucts the exercise of 
any private right of any person, that person must be compensated (< j. 


(a) IHnndcll v. Catternll 5 B. Aid. 208 ; Filshardinge (Lord) v. 

[1008] 2 (ffi. 139; sec also llarrhon v. Rutland {Duke), [1893J 1 
r». 142, A. ; Ilkkman v. J/a/sry, [lOOUj 1 Q. B. 752, C. A. 

{b) Fikhardingc {Lord) v. Purcell, supra. 

(c) Blundell V. Cailerall, supra. 

id) FUshanlingc {Lord) v. Purcell, supra. 

{e) Foster v. Vl^arblington Urban Council, [1906] 1 K. B. 048, 058, (/. A. 
(/) Grants of free warren seem invariably to liave been restrietod to the 
deinesjie lands of the grantee. When this restriction lirst originated is 
unknown, but it appeai> from a commission of the 5fch Juno, 1280, enrolled on 
the Patent Boll, 8 Edw. I, m. 16 d., that by reason oi an ancient ordinance 
(now lost) the King did not pant free >\an*en except over the demesne 
lands of the grantee. As to the restraining effect of Magna Oharta on the 
royal right of fowling on the foreshore and banks of rivers, see Stuart 
Moore, History and Law of Fisheries, pp. 6 et scq. 

((/) 65 & 50 Viet. c. 43 ; 03 cv. 64 Viet. e. 50; see, generally, title Royal 
Fokces, Vol. XXV., p. 99. “Land” means laud under the management 
of^a Secretary of State, bother vested in tJie Crown or in the Secretary 
of Stale, or in a pei’son in trust for the Crown or the Secretary of State, 
or appropriated by or used by the Adniiraity for any pui-pose of His 
Majesty’s navy, or belonging to a county association or vested in that 
.association, or in any person as trustee for the association, or belonging to 
the Royal Naval Volunteer Reserves ; and includes the bed of the sea, or 
any tidal water, or anyijasement ou or over lands or any right of interference 
with the free use of any land (Militarv Lands Act, 1892 (56 & 56 Viet. c. 43), 
#s. 14 (3), 23 ; Military Lands Act, 1900 (63 & 64 Viet. c. 56), ss. 2 (1). 3 ; 
Tenitorial and ReseiTc Forces Act, 1907 (7 Edw. 7, c. 9) ; Stat. R. &; 0., 
1912, p. 1211 ; Naval Lands (Volunteers) Act, 1908 (8 Edw, 7, c. 25). 

(A) Military Lands Act, 1900 (63 & 64 Viet, c. 66), s. 2 (2) ; AGUtary 
Lands Act, 1802 (66 k. 66 Viet, c. 43). s. 14. 

(i) Military Lands Act, 1900 (63 A. 64 Viet. c. 56), s. 2 (2) fa). The 
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If it injuriously affects any public right, the consent of the Board of 3 )eot. 2. 
Trade must be obtained {k). The 

^/\ii SdwhoM 

694 . Before consenting to a bye-law, the Board of Trade must — 
cause notice to be given by advertisement or othorwiao in the Notices, 
locality in order that any town, harbour authority, or other local 
authority or person interested may have an opportunity of making 
objections. These objections must be considered, and tho Board 

must make such inquiries as app(*ar to be necessary for tho 
purpose of ascertaining that the bye-law will not unreasonably 
interfere with any public right (1). 

695 . If the Board of Trade, after such inquiries, is satisfied that (\mspnt of 
the restriction of any public right is required for the safety of the 

public or for the exigencies of tho military or naval purpose for 
which the area to which the bye-law applies is used, the Board may 
consent to the restriction of the public riglit to such extent us in 
all the circumstances of the case seems roa8onal)Io(m). Where any 
part of the area to which the byo-Iaw applies is vested in the 
Crown and under tho management of the Commissioners of Woods 
and Forests, theii* consent in writing must ho oliiained (w). 

696 . After a byo-huv is made, the boundaries of the area affected UoumUiriug 
must be marked out by permanent marks, but if this cannot be 
conveniently done, the boundaries must be described in the bye- 
laws, and while the area is in use for military or naval purposes 
sufficient means must be taken to warn the public from entering 

the area (o). 

(iv.) Bathing. 

697 . Tiiore is no common law right for the public to use the fore- No Rencmi 
shore for the purpose of l)athing, and as there is no such right to 

bathe in the sea, the public may not go across tho foreshore for that 


coiupeiisation if not agreed must be ascertained in manner provided by the 
JiUnds Clauses Acts, in respect of compensation for laud taken otherwise 
than by agreement (Military Lands Act, 11)00 ^63 & 04 Viet, c- 66), 
s. 2 (2) (a ) ) ; see title Compulsory Purchase of J^and and Comi*knsation. 
Vol. VI., pp. 158 et seq. No bye-law may take away or prejudicially affect 
any right of (?ommon (Military Lands Act, 1892 (65 & 60 Viet. c. 43), 
ft. i4); see title Commons and Riguts of Common, Vol. IV., p. 613. 

(k) Military Lauds Act, 1900 (03 & 64 Viet, c, 66). s. 2 (2) (b). For this 
purpose “ public rigiit ” means any right of navigation, anchoring, ground- 
ing, fishing, bathing, walking or recreation (ibid., s. 2 (4) ). 

(f) Ibid., 8. 2 (3). 

(w) Ibid., s. 2 (2), (b). 

(n) Ibid., 8. 2 (2) (c). As to foreshore under the management of the 
t 'ommissionei's of Woods and Forests, see title (Constitutional Law, 
Vol. VII.. pp. 142 et seq. 

(o) Military Lands Act, 1900 (63 & 64 Viet. c. 56), 8. 2 (6). If a person 
commits a breach of a bye-law he may be removed from the area by 
any constable or officer authorised in manner provided by the bye-law 
and be taken into custody without warrant, and be is liable to a fine 
not exceeding £5 ; any vehicle, animal, vessel or thing found in the area 
in contravention of the bye-law may be removed, and on duo proof of 
snch contravention may be declared by a court of summary junsdiction 
forfeited to the Crown (Military Lands Act, 1802 (66 & 66 Viet. c. 43 ), 
8. 17). 
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purpose either on foot or in bathing machines. This rule applies 
whether the foreshore is the property of the Crown or of a private 
person (p). 

698. A right to use the foreshore for the purpose of bathing may 
be gained by custom or prescription either by the permanent or 
temporary inhabitants of a vill, parish, or district 

699. The right to bathe, if it exists, must be exercised in con- 
formity with the general law, which forbids indecency, and it is an 
indictable offence, punishable as a misdemeanour, to bathe at any 
place where persons cannot bathe without indecent exposure. It is 
no defence tliat as long as living memory extends there has been a 
usage to bathe at that particular spot ( 7 *). 

700. In certain localities («) the local authority has power to 
make byo-Iaws (t) for fixing the stands for bathing machines, and the 
limits within w'hich persons of each sex shall be set down for 
bathing, and within which they may bathe ; for preventing indecent 
exposure ; for regulating the manner in which bathing machines 
shall be used and the charges to be made for the same(«); and for 
regulating the distance at which vessels and boats plying for hire 
for pleasure shall be kept from persons bathing within the prescribed 
limits (a). 

The local authority may also make bye-laws with regard to any 
public bathing, w-hetlier from machines or not, for regulating 
the hours of bathing, and for enforcing the provision and main- 
tenance by persons providing accommodation for public bathing of 
life-saving apparatus or other means of protecting bathers from 
danger (6). 


(/)) Brinclman v. Matley, [1904] 2 Cb. 313, A. ; Blundell v. Cattemll 
(1S21), 5 B. k. Aid. 268 ; Parker v. Vlegg (1903), 2 L. Cl. K. 608, 616. 

{([) Blundell v. Catterall, supra, at pp. 289, 306 ; Llandudno Urban 
Council V. Woods, [1899] 2 Ch. 705, 709; Brinckmnn v. alley, supra, 
where the riglit was claimed by prescription and by custom in respect of a 
jiarticular tenement awl as a common law right ; see also Laird v. Briggs 
(1880), 16 Ch, 1). 440 (claim for an easement over foreshore for bathing 
machines) ; A,-G. v. Eanmer (1858), 31 L. T. (0. s.) 379. 

(r) It. V. Peed (1871), 12 Cox, C. C. 1 (batliing near a footpath frequently 
used by women) ; P, v. Grunden (1809), 2 Camp. 89 (bathing near recently 
erected houses from which the bathing may be seen) ; see title Oriitinal 
Law and Procedure, Vol. IX., p. 637 ; as to the meaning of “place,” 
see P. V. Wellard {mi), 14 Q. 15. D. 63, C. C. R. 

<«) Namely, places to wliich the Town Police Clauses Act, 1847 (10 & 11 
Viet. c. 89), 8. 69, has been applied by Local Acts, or to which the Public 
Health Act, 1875 (38 k 39 Viet. c. 55), s. 171, applies; see title Public 
Health and Local Administiiation, Vol. XXIII., p. 500. 

(/) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 69. The 
powers given by this provision apply to both public and private property 
{Pnrler v. Clegg (1903)4 2 L. G. R. 608). 

(tt) This does not include power to fix the amount to be charged for the 
B3e of towels and bathing costumes {Parker y. Clegg, supra), 

(a) Town Police Clauses Act, 1847 (10 k 11 Viet. c. 89), s. 69; Public 
Health Act, 1875 (38 k 3^ Viet. c. 56), s. 171 ; see note {s), supra. 

{h) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 92 ; see, 
further, title Public Health and Local Administration, Vol. XXIIL, 
pp. 600, 601. 
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701. Though a local authority may have power to license bathing 
machines, such licences do not confer on the licensees any right to 
place their machines on any part of the foreshore which is private 
property (o). 

(v.) Seaweed. 

702. There is not at common law a general right in the ptiblic 
of entering on the foreshore for the purpose of taking seaweed {(f). 

Seaweed cast above the high-water mark is the property of the 
owner of the land there (c), and when cast on or growing on the 
foreshore it is the property of the owner of the foreshore, who can 
maintain trespass or trover for the taking thereof (/); and 
possession of the foreshore is sufficient to support such actions 
against trespassers (/jf) ; but drifted and ungathered seaweed is not 
the subject of larceny (/i). 

The regular taking of seaweed by the owner of the foreshore or 
his licensees is evidence of his possession and ownership of the 
foreshore (i). On the other hand, the taking of seaweed by the public 
does not displace a title to the foreshore founded on an ancient grant 
explained by the user of the grantee (/r). 

Seaweed below the low- water mark belongs to the sovereign 
within whose territory it is situated, and the lord of a manor or a 
subject can only establish a title thereto by a grant fn)m the 
sovereign, or by such long and undisturbed enjoyment as to give 
him a title ])y prescription (/.). 

703. A right to take seaweed from the foreshore may bo 
acquired in exactly the same way as the right to any other pro/it 
a prendre is acquired (m). 

A grant of a riglit to take seaweed involves in it a grant of a way 
over the land if it cannot be taken without (nj. 

(vi.) Shells. 

704. The public has no right to take shells from the foreshore, 


(c) Mace v. Fhilcox (1864), 15 C. B. (n. 8.) 600. 

(d) Uoice V. Stnwpll (1833), Ale. & N, 348. 

fe) Lowe v. Govett (1832), 3 B. & Ad. 863 ; JIamilton v. A.-Q. (1880), 5 
L. R. Ir. 555, 675. 

(/) Cabnady v. Rawe (1848), 6 C, B. 861 ; Brew v. Tlnrcn (1874), 11 
I. K. C. L. 198, Kx. Cli. ; Mulholland v. Killen (J874), 9 I. R. Kq. 471. 

(y) Bastings Corporation v. Jvall (1874), L. R. 19 Eq. 588; Stoney v, 
Keane (1903), 37 I. L. T. 212. 

{h) R. V. Clinton (1809), 4 1. R. C. L. 6, C. C. R. 

(i) Lord Advocate v. Blantyre (Lord) (1879), 4 App. Cas. 770; Daly ▼. 
Murray (1885), 17 L. R. Ir. 185 ; Healy v. Thorne (1870), 4 I. R. C. L. 495 ; 
Calmady v. Rowe, supra ; Stoney v. Keane, supra. 

(k) Hamilton v. supra; Lord Advocate v. Yomg, Norik British 

Rail. Co. V, Young (1887), 12 App. Cas, 544. 

(l) Benest v. Fipon (1829), 1 Knapp, 60, P. C. 

(m) Ilamilton v. A.-G» supra, at p. 576; Wyae v. Leahy (1875), 9 
I. R. C. L. 384 (claim by occupier of a farm) ; Stoney v. Keane, supra 
(claim under Statutes of Limitation); A.-G. v. Eommer (1858), 31 L. T. 
(0. s.) 379 (freeholders by prescription and copyholders by custom); sec 
title Easements and Peofits A Prendre, Vol. XL, pp. 243 et sea. 

(n) Baird r. Fortune (1861), 4 Macq. 127, 151, H. L. 
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although there may be a general right to take the shelbfish which 
are there (o). 

(vii.) Gravel, Stones, and Sand, 

705. Gravel, stones, and sand, even when washed up by the sea 
on to the foreshore, are part of the freehold and belong to the 
owner of the foreshore ( 2 ?), wdio may deal with them as he pleases 
and license others to do so (^), provided that such acts do not 
amount to the removal of a natural barrier against the inroads 
of the flea(r), or cause injury to the land abutting on the foreshore. 

706. A right to take gravel, stones, and sand is o, profit a prendre, 
and can only be successfully claimed by the same class of persons 
who aro able to sustain a claim to a profit h prendre in alieno 
solo (s). Consequently inhabitants of a parish, or occupiers of land, 
cannot, either by custom, prescription or grant, have a right to 
take sand, stones, or gravel from the foreshore, whether vested in 
the Crown or in a subject, for the purpose of manuring their 
lands or repairing the highways in the parish (/), and highway 
authorities are in the same position (a). 

707. Highway authorities may take stones for the repair of 
the highways in their parishes from any foreshore therein, making 
satisfaction for damage done to the lands by carrying away 
the stones, but the consent of the owner of the laud or a licence 
from the justices must also be obtained (/>). In no case may they 
take stones from the foreshore if the removal will cause damage or 
injury by inundation to the lands adjoining or increase the dang(3r 
of encroachments of the sea(c). 


( 0 ) Baaott V. Orr (1801), 2 Bos. & P. 472. As to the ri^dil of r.l:e public to 
dcposil shcll'lish ou Dio foreshore, see title Fisiieiues, Vol. X\\\, p. 575. 

ifi) Blcwetl V. Tregmnvng (1835), 3 Ad. & Kl. 554 (sand lilown by Di(‘ 
wiml ubove the foreshore belongs to Die owner of the land) ; Ac Strmujv v. 
A'om-c (ISGO), 4 F. & F. 1048. 

(«) Halo, do Jure Maris, c. 0 (Ilargi ave, Law Tracts, p. 27). The constant 
and usual ii'toliing ot gravel, seaweed, and sea sand is evideru'C of owner- 
sliip of the foreshore (wn'd.). 

(r) A.-O. V. Tomline (1879), 12 Ch. D. 214; Cowper [Bari) v. Baker 
(1810), 17 Ves. 128 ; Chalk v. IFjyaft (1810). 3 Mer. 688. As to the statutory 
restrictions on the taking of materi«.l front the foresliore, see pp. 383, 384, 
post. 

(fi) See title Easements ano Profits a Prendre, VoI. XL, pp. 341 
et seq.; A.~0. v. IJanmer (1858), 31 L. T. (o. s.) 379 (freeholders by 
presorifdioii and copyholders by custom) ; Chesterfield {Lord) v. Uarril, 
[lb081 2 C’h. 397, C. A. 

{i) Constable v. Nicholson (1863), 14 C, B. (n. s.) 230 (inhabitants of a 
parish); jid acnamara v, Higgins (1864), 4 I. C. L. E. 326 (occupiers ol 
land) ; Oxenden v. Palmer (1831), 2 B. & Ad. 236. 

( 0 ) Padwick v. Knight (1852), 7 Exclr. 864 ; Pitts v. Kingsbridge Highway 
Board (1871), 26 L. T. 196 (claim by board as representing inhabitants) ; 
Cloii'K^ V. Beck (1851), *13 Bcav. 347 (injunction granted against highway 
survryoi although plaintiff’s title tvas purely legal and not clearly made 
out). 

(t») Highway Act, 1835 (5 & 6 Will. 4, c. 50). 8. 51; see, further, titl^i 
HiQMWAis, Streets, and Biudges, Vol. XVI., pp. 109 ei seq, 

(c) Highway Act, 1836 (6 dt 6 Will. 4, e. 60), s. 62 ; Pitts v. Kingshridqe 
Highway Board . supra. As to whether the foreshore is within the parish, 
Bee p. 382, post. 
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708. All persons resident and dwelling in the counties of Devon 
and Cornwall may take sea-sand below the full sea mark for the 
bettering of their land and for the increase of corn and tillage, 
paying the duties in force in 1009 or such reasonable compositions 
as by agreement with the owners of the soil shall from time to time 
be made (d). 

(viii.) IfVfc/:. 

709. Wreck of the sea is a royal franchise, and is one of the 
prerogative rights of the Crown (e). Except when the right has 
been granted out to a subject, it belongs to the Crown. 

In the county of Cornwall the right of wreck belongs either 
to the Duke of Cornwall or to a subject, excoi)t when the right may 
have escheated or become vested iu the Crown by purchase (/). 

In the Counties Palatine the right of wreck belonged originally 
to the liiarls Palatine as part of tlie.///ra regalia ((f). 

In Wales the .Lords Marchers, spiritual and temporal, wlio Ijad 
wreck of the sea within thoir lordshii^s before tlie English common 
law was extended to that country, have that franchise confirmed to 
them by statute as though it had been expressly granted by charter (//). 

Except as above indicated, a subject can only make title to wreck 
by clnn ler or prescription at coinuion law (i). 


{d) Stat. (1609) 7 Jae. J, o. 18, ss. 1, 2. This statute is not declaratory 
(»f the comuion law { Macnamara v. lliggina (1854), 4 1. C/'.L. R. 520; 

V. Stawell (1833), Ale. & N. 348, 356), though IJall on the Seashore, p. 20S\ 
argues the contrary. It does not in any way iuterfero with private rights 
{Calmady v. (1848), 6 C. B. 861, per Maule, J., at p. 891); and 
it is evidence lhat the foreshore may belong to a subject (Halo, de Jure 
Maris, c. 0 (Ilajgravo, Law Tracts, p. 20)). 'J'ho praotioe of taking sand 
by the residents in tlieso counties recited in and legalised by tliis statute 
Ijhs its origin in a grant by Jlicliard, King of the Romans, allo\nug all the 
inhabitants in t'ornwall to take sea-sand without juyrnent, and confirmed 
by King Henry III. on the 28tli Juno, 1201 (Charte Rot. 45 Hen. 3, m. 2, 
No. 11)! This cli.'irter shows tliat the fore.shoro wit bin the county, by tlie 
reign of Henry 111., had ceased to belong to the Crown; see. note (7), 
1?. 364. ante. 

{e) i^tat. De Ibeiogativa Regis (17 Edw. 2, stat. 2, c, 13); see title 
Constitutional JjAW, V(d. Vll., pp. 210 ef m/. Before the passing of 
tluB statute the Crown had in a great many places parted with its rights. 
Ivichard I. is said to have released the Crown right to wrecii l.hrouguout 
the kingdom, but his successors resumed the prerogative again (Hale, do 
Jure Maris, c. 7 (Hargrave, Law Tracts, p. 40)); see Stuart Moore, History 
and Law of Foreshore, pp. 1 ei seq.t 69 et seq,, 139 ct seq. As to the defini- 
tion of “wreck,” see title Shipping and Navigation, Vol. XXVI., p. 548. 

if) See note (7), p. 364, ante. As to the power of the Board of Trade to 
purchase on behalf of the Crown any right to wreck posHes.scd by any 
person other than tlie Crown, see note (i), infra. 

ig) Hale, de Jure Maris, c. 7 (Hargrave, Law Tracts, p. 41) ; Durham 
(t'ounty Palatine) Act, 1836 (6 & 7 Will. 4, c. 19). 

(h) Stat. (1535 — 6)27 Hen. 8,c. 26,8. 30; stat. (1554—5) 1 &; 2 Ph. &M. 
c. 15, 8. 6. 

(i) Hale, do Jure Maris, c. 7 (Hargrave, Law Tracts, pp. 41, 42). Being 
a franchise, it is excluded from the Crown ISuits Act, 1769 (9 Cleo. 3, c. 16) 
(Hale, de Jure Maris, c. 7 (Hargrave, Law Tracts, p. 41) ; Fenryn Corporation 
V. Holm (1877), 2 Ex. D. 328). The Earl of Cornwall had it by charter 
per tot urn comitatwn, except where it had at the time of the charter been 
granted out ; for instances of such grants, see Quo Warranto Rolls, Cornwall. 
By the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 528. the Board 
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710. Wreck can only be taken above the low-water mark, and 
then only when the tide is out, because nothing is wreck whilst it 
floats, but as soon as it is fixed to the ground, though the water be 
round it, it becomes wreck (k), 

711. A grant of a right to wreck does not itself confer any right 
to the soil over which it is to be taken, because primd facie the soil 
over which it is to he taken and the right itself belong to the Crown, 
and the Crown may grant both to one individual, or it may grant 
the soil without the wreck, or the wreck without the soil (/)• 

The grant carries with it a right of egress and regress to 
take it (/a), and a grantee has a special property in wrecks witliin 
his liberty from the time they become wrecked and to all goods 
washed ashore, though they suhsequeiiLly are shown by their 
owners claiming them within a year and a day not to bo wreck of 
tlio sea, and he may maintain trespass against the captor though 
the taking was before any seizure on his behalf (n). 

712. Wreck may be claimed as parcel of or belonging to a 
hundred or as parcel of an honour or a manor (o'), or to a town (j)), 
and it may bo included in a grant of liberties in tend et in aqudf 
on stronde and on streine(^/). 

713. Though a grunt of wreck per se does not carry a right to 
the foreshore over which the wreck is to be gathered, yet, if the 
grant is coupled with words which indicate tliat tlie grantee is the 
owner of the foreshore, such as, for instance, wreccim viaris infra 
inanerinin svnvi, or if the grant is not forthcoming and the right 
is claimed by prescription infra via ncri urn, ihevfi is a great presump- 
tion that the foreshore was parcel of the manor (r). 


of Trade, willi the consent of the Treasury, may purchase for the (’rown 
any ri^ylit to wreck po-ssessed by any person otlier limn the Crown. 

{k} J\. V. Two Casks of Tallow (1837), 3 Ilap. Adm. 204 ; Jt. v. Forty-nine 
Casks of 7)Vnudv(lH36), 3 Hag. Adm. 257 ; The I^auline (1845), 2 AVm. Koh. 
358; i^taclpoole V. B. (1875). 9 I. R. Eq. 819, C. A. (logs which have 
grounded and been marked by the owner of the right to wieck cease to 
bo wreck if tlioy again boat out to sea). 

(!) Dickens v, Shaw (1822), cited in Hall on Scasliore, Appendix, xlv. ; see 
p. 368, ante. The obsorvationR of the judges in this case must bo taken 
with reference to the particular cireurastanceB of tlie case (Co/mod// v. Vowe 
(1848), 6 0, 11. 861, per Coltman, J., at p. 802). ln.‘»tances of grants 
of the soil and wreck to one peison are very numerous (see Stuart Moore, 
Ilistoiyand Law of Foreshore, pp. 48, 81, 470, 641); but examples of 
grafts of wreck without the soil are not ; see ibid., p. 648. 

(?n) Dirl rns v. Shaw, svpra ; Stuart Moore, History and Law of Foreshore, 
p. 45,3; -4 wen. (1704), 6 Mod. Rep. 149. 

(u) Dunwich Coiporaiion Sierry (1831), 1 B. & Ad. 831. As to Uie 
po.sition where the captor is the receiver of wreck or coastguard, see title 
SiiippixG AND Navigation, Vol. XXVI., p. 551. 

Hale, do Jure Maiis, oc. 6, 7 (Hargrave, Law Tracts, pp. 27,41,42) ; 
Q lio \V aiTanto Rolls, printed ed. p. 771 (Manor of Ohristehurch) ; ihid.,p. 201 
(Manor of Hornsea); Coram Rege Roll, 25 Edw. 3, e. 49d (Hundred of 
IjOmftnwode); Consiahk^s (Sir John) Case (1575). cited in Stuart Moore, 
History luul Law of Foreshore, p. 224 (Manor and Lordship of Holdcrness) 
[p) Quo Warrauto Rolls, p. 735 (Town of Dunwich); compare Dunwich 
CorpoY^ion v. Sterry, supra, 

iq) Quo Warrahtb Rolls, p. 318 (Abbot of St. Augustine, Canterbury), 
(r) Hale, de dure Maris, c* 6 (Hargrave, Law Tracts, pp. 26, 27), citing 
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A grant of a manor with a right to wreck, or royal fish, src:t. 2 . 
raises a presumption that the Crown intended to grant the foreshore The 
with the manor («). If by any means the right to wreck ooines Seashore, 
again to the Crown it merges in the Crown, and if the Crown grants 
out the manor or lands in respect of which the right was previously 
enjoyed such grant does not pass the wreck unless there are apt 
words in the grant to do so (a). 

714. Title to WTeck by prescription may be made by showing prescription, 
user by the taking of wreck when it happens, or the receipt of the 
proceeds of wreck after it has been sold by the Cnnvn, allowances by 

justices in eyre of the right, judgments in actions in res[)ect of tiie 
right (6), and payments made for burying dead bodies erst ashore (c). 

1 J urmliction. • 

(i.) Judicial Vounttf. 

715. Forohliore, whether on the sea coast or on fin arm of the Courts 

sea which is within the body of a county(d), is witlhfi the juris* 
jurisdiction of the civil and criminal courts. ‘ 

Formerly, foreshore on the sea coast, when covered with water, 
was witliin the jurisdicLioii of the admiral for all purposes (c), hut 
now that jurisdiction is limited to certain niattors(/). 


y evilV s {S tr llent'y) (Um (1280) and ('onslable^s {Sir John) (.'fine {11)15). The 
following, amongst other expiessioiiK, support, iliis ju’esumption : “ wi/zn 
dominium fiitum” ((Hose lioll, 5 Kie. 2, m. 1); Coram Jio.go Roll 25 Kdw. " 
m. 49); raiione dominii nosiri'' (Inq, Ad q. d. 5 Kdw. 3, 19 j , 

super terrem mam" (Inq. Ad. q. d. 5 Kdw. 3, 70); “per omnvs 
terras snas super mare" (Cliarter Roll, 54 Hen. 3, rn. 7, I n.); " in omnibus 
dominicis suis " (Charter Jtoll, 54 lien. 3, in. 8) ; “ super feodum, 
eoclfisia; suw " (Quo Warranto Roll.s. printed od. j). 348); " super solum 
suum " (t^wain Uego Roll 13 Kdw. 2. in. 41) ; for other exproHsions, see also 
Stuart Moore, History and Law of Foro.shore. 

(«) Le Strange v. jlowe (1860), 4 F. A. F. 1048, per Kki.k, ('..J. ; A*, v. 
hllis (1813), 1 M. & S. 0.52; Halo, do .Jure Mari;, c. 0 (Hargrave, Law 
'rractrf, p]). 26, 27). 

(a) y orthumherland {Duke) v. Houghton (1870), L. R. 5 Kxch. 127 ; 
Strata Mercella's {Abbot) Vase (1591), 9 Co. Rep. 1>4 a; tVii. Dig., lit. 27, 
g,.,. 91 — 100 ; see title CoN.^JTiTOTioNAr. Lvw, Vol. VI., p. 481. 

(b) Diddulph v. AfArr (1755), 2 Wils. 23 (allowance.^ in eyre and judginout 

ir trospa.ss 400 years ago are not. emieiuHive against a modern user for 
many years) ; Talbot v. Lewis (1834), 0 &; F. 003 (where aneient surveys 

of manors made by coinmisHioners appointed by law were lie.ld not to be 
evidence of the lord’s title to wreck, though tln‘y are evidence as to the 
boundaries of the manor); see R, v. Shirland (1313- 4) (Kyro of Kent), 
Vol. HI., p. 181, Sftlden Society publications (Allowance ui Eyre). 

(c) Burial of Drowned Persons Act, 1808 (48 (m‘o. 3. c, 76). 

{d) The test whether au arm of the sea is wit Inn tJie body of a county 
is .said to be wlietlier a man on one shore can see uhal is being done on the 
other (2 Ea.st, P. (\ 804; B. v. (Junninglum (1859), 28 L. .f. (m. c.) 60 
(Bristol Channel); R. v. Bruce (1812), 2 Leach. 1093 (Milford Haven); 
Hale, do Jure Maris, c. 4 (Hargrave. Law Tracts, p. 10) ). Arras of the 
sea only extend as far as the tide flows and retlows {ibid., p. 12). 

(e) R, V. Kegn (1876), 2 Kx. D. 63, 168, 197, V. (j, U. ; ConstabU's {Sir 
Hennf) C<i$e (1600), ciH^l in ^niart Moore, History and Law of Forcsliorc, 
p. 233 ; R. V. Twq Casks of Tallow (1837), 3 Hag. Adm. 204; The Pauline 
(1845), 2 \Vm. Kob. 358 ; R. v. J/tt««<m(1858), 8 E. & B. 900 ; BmbletonY, 
Brown (I860), 3 E. & E. 234. 

(/) As to the jurisdiction of the admiralty courts, see title Admiralty, 
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every river to the middle of the stream, which was not on that day 
in any parisli, was for all civil parochial purposes annexed to and 
incorporated in the adjoining parish (i). 
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717. It is part of the prerogative and is the duty of the Crown 
to [ireserve the l ealni from the inroads of the sea by appropriate 
defences, and every subject has a right to have that duty performed, 
hut the courts arc powerless to enforce it (A;). 

718. The same rule applies to a subject, because, as he derives 
his title to his land from the Crown, he can only take it subject to 
the Crown’s duties. In his case the courts have jurisdiction to 
restrain him from removing a natural l)arrior to the sea, if by so 
doing lie would cause an injury to his neighbour’s lands, or expose 
them to the inroads of the Bea(0. The subject, however, is not 
bound to do actual work to protect his lands (m), or to prevent his 
neighbour’s lands from being inundated, unless he is bound by his 
tenure to keep out the sea (n). 


1., ]»p. bO et seq. ; of criminal courts, bcc title Cuiminal Law am> 
Pkoc koukk, Vol. IX., pp. 274 et seq. 

ig) R. V. Mussm (1 8.^)8), 8 E. & B. 900 (seashoro at Yarmouth) ; Bridg- 
icaicr Trustees v. Bootle-cum-Liriacre (1800), L. R. 2 Q. B. 4 (forcBliore of 
i*iv»‘r Mersey) ; see, contra. McCannon v. Sinclair (J809), 2 E. & K. 51) (land 
above the high-water iiiaik (d* medium tides is witliiii tlie parish) ; R. v. Gee 
(1800), 1 E. &E. 1068; R* v, Landulph{l7ihabitunis)(l^'M)j 1 Mood. &; R. 393. 

(h) R, V. Alusson, sujmi; Ipswich Dock Commissioners V. St. Veter's, 
Ipswich, Overseers (1860), 7 B. & S. 310 (evidence of rating of lands reel aiim'd 
from the foreshore is of lauchmore weight than evidence of parish perambu- 
lation); Bridgwater Trustees Boolle-cum-Lwacre, supra; Venoit v, Bryant 
(1836), 2 y. & C, (EX.) 61 (oyster layings on which tithes had been paid). 
It. may be parcel of the vill or parish, and evidence for this will be the 
usual perambulation and common reputat ion, known metes and divisions 
and the like (Hale, de Jure Maris, c. 0 (Hargrave, Law Tracts, p. 30), citing 
R, V. Oldswokh (1637) (tithes on foreshore enclosed from the sea) ). 

(i) Poor Law Amendment Act, 1868 (31 & 32 Viet. c. 122), s. 27. Tliis 
Act does not apply to atructurea below the low- water mark, which are 
outside the realm and cannot be rated (Blackpool Tier Co. v. Fylde Union 
Assessment Committee (1877), 46 L. J, (m. c.) 189 ; see also p. 396, post). 

(k) A. G. y, Tomline (1880). 14 Ch. D. 68, C. A. ; Isle of Ely Case (1609), 
10 Oo. Rep. 141a ; Hmly v. Lyme Corporation (1828), 6 Bing. 91. As to 
embankments under Commissioners of Sewers, see title Sewers and 
Dkaijjs, Vol. XXV., pp*. 773 et eeq. 

(l) A.-O. V. Tomline, supra, 

(m) Budsonv. Tabor (1877), 2 Q. B. D. 290. C. A. ; A.-G. v. Tomline, supra. 

(n) Fobbing Sewers Commissioners v. R. (1886), 11 App, Cas. 449; 
M.eighley*s Case (1609), 10 Co. Rep. 139 a ; B.\. Somerset Sewers Commie- 
sumers (1799), 8 Term Rep. 312. In the absence of prescriptive liability 
a fronta^r is not bound to protect his lauds against extraordinary storms 
(i^td.). Wbero lands are reclaimed under statutory powers the frontager is 
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If he interferes in any way with a sea wall he must take 
care to keep it up to the level of the rest of the wall. Otherwise 
he is liable for damaf^e caused by water flowing over it, though, if 
the water overflowed by an act of (tod, he is not responsible for 
damage which was solely caused by the act of God and was not in 
any way contributed to by hia neglect (o). 

719. A subject may erect groynes or such other defences as are 
necessary for the protection of his lauds on the sea coast, though 
such erections may have the effect of rendering it necessary for his 
neighbour to do the samG(j[>); but in the case of non-tidal, tidal, 
or navigable rivers he must not do any act in the alveris of the 
river which might injure another riparian proprietor, or be an 
interference with the navigation ((]). He may, however, erect a 
fence or bulwark on the bank(r). Such acts maybe evidence of 
ownership of the soil on which they are placed (s), or only evidence 
of an easement (0* 

720. The Board of Trade may (u) by notice published in the 
London Gazeite prohibit under a penalty of £10 tlie taking 
of ballast or shingle from tho shores or banks of any port (w>), 
harbour or haven, as to which the Board finds it necessary 


Bometimea bound to protect the back landowner {Bramlelt v. Tees Conner^ 
vaiicif Commisftioners (1885), 49 .1. P. 214). 

(oj NitrO'Vhosphate and Odam^s Chemical Manure Co. v. Jjondon and 
SI. Katharine Docks Co. (1878), 9 1). 503, C. A. (wliere a dock corapHnc 

cut a way tlirougli a sea wall to tbeir docks but had omitted to kei jy 
tlie banks of ibc <*ut np to the level of the rest of the walls, namely, 4 fcoi 
2 inches above Trinity high-water mark, and an extraordinary tide rising 
4 feet 5 inches above that mark ovorilowed to the plaintiff’s premises). 
An extraordinary natural event docs not cease to be “an act of God ” 
Tiiorely because it has happened before; itiseuoiigli that it is extraordinary, 
and Hucb as (’(Mild not niasonably )>e anticipate^' [ibid., per Pry, J., at 
]»]». 515, 516). As to liability lor overflow, see nl- pi>. 453 et seq., post 

ip) K. V. Pagham Level Sewers f V>wiT«iV.vioncr« (1823), 2 Man. iV Ky. (k. b.) 
468. 

[q) A.’G. V. Lonsdale [Lari) (1808). L. K. 7 Ktj. 377 ; Dichrtt v. Morris 
( 1 866), L. 11. 1 Sc. & Div. 47 ; Menzies v. Hreodalbane f A’arf)( 1828), 3 llli. (N. S. ) 
414, H. L. It is not necessary for the complainant to prove that lie has 
suffered damage or is likely to do so, but more apprehension of damage is 
not sufficient ground for action, if the act complained of is on tho bank 
and not in tho bed of tho river (BickcU v, Morris, supra). 

(r) Bickeit v, Morris, supra. As to the rights of lifiarian owners on 
non-tidal waters, see p. 40o, post. 

(«) Le Strange v. Bowe (1866), 4 1\ & F. 1048, where it is suggested that 
a frontager might, in certain circumstances, be euiitlcd to place groynes 
on the foreshore to protect his land. In the caso of foreshore belonging 
to the Crown, the Board of Trade appears to insist on a money acknowledg- 
ment for such erections ; see, for instance. Foreshore Return of 4th July, 
1902 (Parliamentary Paper (259) ). 

(0 Philpot V. Bath (1905), 21 T. L. R. 634, C. A., where the placing of 
stakes on the foreshore to protect a house was lH*ld in the circumstances to 
amount only to an easement and not to have been done animo possidendi. 

(«) Harbours Act, 1814 (64 Geo. 3, o. 159), s. 14. This power was 
originally vested in the Admiralty, but was transferred to the Board of 
Trade by the Harlmurs Transfer Act, 1862 (25 & 26 Viet. c. 69), s. 16. 

(ti?) Tliie term “port” in the Harbours Act, 1814 (54 Geo. 3, c. 169), 
s. 14, was interpreted in Nicholson v, Williams (1871), L. R. 6 Q. B. 632, 
640, to mean the fiscal port as defined by troasary warrant, and not 
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to make such prohibition for the protection of such port, harbour, 
haven, or the works tliereof ; this power does not affect the rights 
of property, privileges, jurisiiictions or any powers of conservancy 
belonging to any corporate body, lord of a manor, or other person 
whatsoever [x), 

Skct. 3. — Ports and Harbours, 

SUB-SliOT. 1. — Definition. 

721. The term port ’* is used to denote either a harbour, haven, 
or place of safety for ships and their cargo whilst being loaded or 
discharged (a), an area for certain purposes, such as pilotage, 
sanitation and registration of vessels (h\ a franchise in the hands of 
the Crown or a subject (c), or an area for fiscal purposes (J). 

722. A port which is a franchise is quid aqrjrcgatam, consisting 
of (1) something that is natural, namely, a haven or access of the sea 
whereby ships may conveniently come ; safe situation against winds 
whore they may safely lie, and a good shore where they may well 
unlade ; (2) something that is artificial, such as quays and wharfs 
and cranes and warehouses, and houses of common receipt ; and 
(3) something that is civil, namely, privileges and franchises such 
iifijus applicandi^ jus mercati^hnA divers other additaraents given to 
it by civil authority (<?). 

Tt has a vill, city, or borough as its head for the receipt of 
mariners and merchants, and may include more than the bare 
place where ships unlade, and somotimes extends many miles (./’). 

a natural x)ort, though the court said that the jurisdiction of the board of 
Trade did not extend all over the coast of the kingdom, hut only over such 
portions thereof as are within the ambit of a fiscal port, overlooking the 
fact tliat the fiscal ports comprise the wliole coast. By the Customs 
t’onsolidatiou Act, 1876 \Z9 & 40 Viet. c. 86), s. 11, a port appointed by 
'I'rcasury warrant is deemed to bo a port within the meaning and for the 
purposes of the Harbour Act, 1814 (54 Geo. 3, c. 159), and of any other 
public Act for tlie proteelion of ports, harbours, shores, and navigable 
rivers It has not been decided whether this Act applies to shingle ai)ove 
the high-water mark of ordinary tide; compare A. G. v. McCarthy, [1911) 
2 I. K, 260. 300. 

(a;) Harbours Act, lsS14 (54 Geo. 3, c. 159), s. 28. The effect of this 
saving clause on the rights of owners of foresliorc lias not been interpreted ; 
see Burton v. Hudson, [1909) 2 K. B. 564; Sicholson v. WUliams (1871), 
Jj. ]{. 6 Q. B. 632, 640; Anderson v. Jacobs (1905), 03 L. T. 17. A bond 
fide claim of right as owner of the foreshore to take sliingle ousts the 
jurisdiction of the justices to impose a fine { Burton v. Hudson, supra). 

(a) As to the tests to be used in determining the meaning of “port ” in 
business transactions, see Sailing Ship ^'Oarston** Co, v. Hickie (1885), 
15 Q. B. 1), 580,0. A.; Hunter v. Northern Marine Insurance Co. (1888), 
13 App. Gas. 717; title Snimso and Navigation. Vol. XXVI., p. 182. 

(/O See titles Local Government, Vol. XIX., pp. 292, 293; Shipping 
AM) Navigation, Vol. XXVI., pp. 17, 597. 

{^1 See the text, infra, p. 386, post. 

{(t) v^eo p. 385. post. 

Hale, de Portibuy, c, 2; Foreman v. Whitsiahle Free Fishers and 
Dredgers (1809), L. \i. 4 H. L. 266, 285. As to the jus mercati, see Tyne- 
mouth's ( Prior) Case ( 1292), cited in Stuart Moore, History and Law of Fore- 
shore. p. 1 1 1. where the prior was restrained from holding a maiket at Shields 
to the prejudice of the port of Ncwcastle-on-Tyne. As to the right of 
public user of ports, see title Constitutional Law, A'ol. VI., pp. 460, 461. 

(/) Hale, do P^bus, c. 2 ; Exeter Corporation v. Warren (1844), 5 Q. B. 
773 (the port of Eieter includes Teignmouth). 
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723. A fiscal port is an area of the coast formerly defined by Shot. 3. * 
Royal Commission and now by Treasury warrant {()). By such Ports and 
warrant the Treasury may ai»point any port and declare limits to Harbours, 
the port and appoint proper places there to he lej^al cpiays for the KiscaTiiort. 
lading and unlading of goods (h). In these ports tlio C'ommissionerB 

of Customs may ap[)oinl stations or places where ships arriving or 
departing are to briiii; to for the boarding or landing of olficTrs of 
customs, and the particular places where ships laden with any 
particular cargo are to moor or discharge; and may declare in wlnit 
ports goods cleaied for drawback or from the warehouse are to be 
carried or water-borne to be put on board any sliip for exportation, 
or taken from a ship for importation {i). 

Srn-SKCT. '2,~-("rmiion of Ports, , 

724. Ports which are a franchise in the liaiids of ill(^ Crown MtKlrof 
tnay l)e created by proclamation, but wlien in the J lands of a croaiiDu. 
subject must have originated by grant, prescription, or Act of 
I’arliament, for a subject is incapable of making a port even for tbo 
landing of bis own goods liy bis own tenants, and be cannot land any 
goods which arc customable on his own lands, or anywhere wliicli is 

not a puldic port and a jhice where such goods may bo landed (h), 

725. The Crown may grant tlie framdiise of a port over the (irantof 
grantee’s land, or over the lands of any otlu'r person, and, uulikti 

the case of a market, a port may lie created to the damage of 
another port so long as it is outside, the precincts of such otln >■ 
port (0- a port is a gate of the kingdom and for the benefit oL 
the kingdom, but it requires an Act of J^arliament to obstruct or 
wholly deface a port or to exclude ships from resorting thereto (m). 

The king when granting to a subject a franchise port may confer 
upon him, as a consideration for dedicating his land to the public 
and of his repairing the port, a right to levy dues in respect of the 
various commodities imported («)• 

(g) Customs ConsoUdatioii Act, 1876 (39 & 40 Viot. c,. 36), s. 11. 

(h) These ports are deemed to be ports for the j^irposes of the Harbours 
Act, 1814 (.'54 (ieo. 3, c. 159), and other pqblic Acts for the protcetioa of 
the ports, harbours, shores and navigable rivers of the United Kingdom 
(Customs Consolidation Act, 1876 (39 & 40 Yict. c. 36), b. U). As these 
fii.cal ports embrace the whole of the coast of the kingdom, this provision 
was probably enacted to remove the doubt raised in Nirkoluon y. Williams 
(1871), L. K. 6 Q. li. 632, as to the jurisdictiou of tJie Hoard of Trade to 
prohibit the taking of sliinglc from the coast within the ambit of a port. 

(i) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 30), ss. 14, 10; see 
title Revenue, Vol. XXIV., pp. 587 et seg. 

{k) See title Constitutional Law, Vol. VL, pp. 468, 469. However 
commodious a place may bo for the shelter of ships, it is not a port 
unless established by authority of the Crown (Hale, do Portibus, co. 3, 

4, 5). As to inferring that a port has been created, see Foreraa/n v. 

^^lliUtMe Free Fishers and Dredgers (1809), L. K. 4 H. L. 266. As to 
ports in the Duchy of Coniwall, scic note (g), p. 364, ante. A lord of a 
county palatine cannot erect a common port within his palatinate (Hale, 
de Jure Maris, c. 3 (Hargrave, Law TraetJi, p. 53) ). 

il) Hale, de Portibus, c. 3 (Harpave, Law Tracts, p. .50). 

(m) Hale, de Portibus, c. 5 ; Hale, First 'I n atise (Stuart Moore, History 
i«id Law of Foreshore, p. 351) ; Rot. Pari., 11 Hen. 6, m. 38, 39 (making 
the town of Poole a port and annulling the port of M^lcombe); Exeter 
Corporation v. Warren (1844), 5 Q. B. 773. 

(n) Jenkins v. H<irvey (1835), 1 Cr. M. A K. 877. 

H.L.— XXVin. 


o 
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Suh-Sect. 3 . — Dockyard PortB. 

726. Wliorever the King has any dock, dockyard, steam 
factory yard, victualliiig yard, arsenal, wharf, or mooring in, on, or 
near to any port, harbour, haven, roadstead, sound, channel, creek, 
bay, or navigable river there is a dockyard port ; but until its 
limits are defined and regulations made for its conservancy, it is 
8ul)ject to the general law as to ports and harbours (o). Even 
when the limits bwe been defined and regulations made, any right of 
property, privilege or jurisdiction or any powers of conservancy 
belonging to anyone in, to, upon, or over any part of the port or of 
the shores and banks thereof are saved ( p), and the public right 
of entering, navigating, anchoring, and mooring is unaffected 
thereby, except as to any special regulations made by Order in 
Council {(]), 

Sub-Sect. i—Ou nership of the Sotl of IWU. 

727. Where the port is a franchise and extends over tidal 
waters, the ownership of the soil is primd fade in the Crown on 
the same principle that the foreshore is presumed to belong to the 
Crown, but it may belong to the grantee or some other person, 
for the King can create a port without any regard to the question 
of who is the owner of the soil (r). 

728. Except where by custom there is a right to land goods, 
the owner of a port must own some portion of the shore of the port, 
for otherwise he cannot make the wharves and landing j)laces which 
are necessary for the enjoyment of the franchise, the King being 
unable to grant a liberty to unload on the bank of a port without 
the consent of the owner (s). 


( 0 ) Dookyitid Port JtcguUiion Act, iSOu (28 & 29 Viet, c, 125). 2, 3. 

Orders in Council define the liiruts of and make regulations for the following 
dockyard ports; Bereliaven, 12fli August, 1907: 9th February. 1914; 
Chatham and Shcomesa, 29th June, 1888; 24th October. 1911; 9th 
February, 1914 ; Cromarty, 1 9lh Decern bor. 1913 ; Deptford, 29thP^ebruary, 
1868; Dover, lOtli June, 1912; 9th February, 1914; Pembroke, 26th 
September, 1801 ; 9th Ifebruary, 1914; Plymouth, 11th October, 1912; 
9th February, 1914; Portsmouth, 18th December, 1012; Portland, 
30th March, 1914; Queenstown, 10th August, 1903; llosyth, 4fJi March, 
1911; 9th February, 1914; Woolwich, 29th February, 1868. As to 
criminal offonoes in Oimnexion with royal dockyards, see title Crimikat. 
Law anu Procedure, Vol. IX., pp. 480, 773. 

(p) Dockyard Port Regulation Act, 1865 (28 & 29 Viet. c. 125), s. 23. 
Thus the following, amongst other authorities, have jurisdiction ; at 
Plymouth, the Cattewater Oommissionors ; at Chatham and Sheerncss, 
thr Medway Conservancy ; at Woolwich and Deptford, the Port of 
London Authority; at Queenstown, the Cork Harbour Commissioners. 

(o) Dembu and Cadiby Main Collicnes, Ltd. v. Aruon, [1911] 1 K. B. 
171, C.A. 

(r) Wlier© a subject claims a port by custom or prescription, the 
presumption is that he has not only the franchise, but the very water and 
soil within the port, for ayoriuB mans is quid aggregatum. as a manor (Hale, 
de Jure Maris, oo. 5, 6 (Hargrave, Law^ lYacts, pp. 22, 23). 

(s) Hale, de Portibus, o. 6; Hale, First Treatise (Stuart Moore, History 
and Law of Foreshore, p, 3ifi2). For examples of the owner of a port not 
owning the soil, see the port of Newcastle, belonging to the corporation 
of Newcastle {Tijnenu>vth*8 (Prior) Case (1292), Stuart Moore, History and 
Law of Foreslioft, p. Ill ; A.^G. v. yeufcastle-upon-Tyne Corporation 
(1903), 67 J. P. 155) ; and the port of London, belonging to tne Port 
of London Authority (Bmr Thames Conservatort v. Port of London 
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Sub-Sect. 6 ,— Consermne ^ of Portt . Seot.1, 

729. The King by his prerogative has the conservancy ol all 

ports and harbours, and he is entrusted with the protection of the Hamuw. 
public rights in such places (/), and the grantee of a port takes Duty toj^ 
it subject to the same obligations (a). At the present Lime the teot pabUo 
conservancy of ports is to a great extent regulated by statutory 
provisions (w). Every owner of a port is bound to conserve it so 
that it is reasonably fit for use as a port (a\ 

730. There are certain common law nuisances which may occur Nuiflancei lo 
in ports (/<), such as the filling or choking up of porta by sinking of 

vessels and throwing in of rubbish (c); the decay of wharves and 
quays and piers for the landing of merchandise and safeguard of 
shipping; the building of fresh obstriiciious, or enhancing of old 
ones, and the atraitening of the port by building too far into it (</) ; 
or obstructing the mooring of vessels (c). These nuisances may be 


Sfmitarfj Authority, [ISIM] 1 Q. J^. (M7) ; for inslauccs to iJic (U)ritn«‘y, see 
Hale, de Povtibuft, oc. 4 (port of 'roppesliain and Sultoii l^^oI) ; 5 (port 
of Hev(Ml(iy). 

(t) de Portibus, c. 7 ; de Jure Maris, e. 5 (Hargrave, Law Tracts, 

pp. 23, 87). 

(it) A.-G. y. Tomline (1880), 14 Ch. D. .58, 0. A. ; A.-G. v. Wright, 
[l8t)7J 2 Q. 11. 318, 324, C. A. 

(w) As to suck provisions generally, see title Shipping and Navigation, 
Vol. NX VI., pp. 034 et seq. As to prohibiting the removal of sbinglo 
from porta, sec ])p. 383, 38L ante. As to removing obstructions in the IHvj j 
Mersey, sec Jones w. Mersey IJochs and Harbour bboard (1913), 108 L. T. 7 /i' 

(а) See p. 390, post. 

(б) Halo, Jo Port.ibuR, c. 7 

(c) As to the duty of conservators to roniove wrecks, see Harbours 
Act, 1745 (19 Geo. 2, c. 22), a. 3; title Shipping and Navigation, 
Vol. XXVI., pj). 554, 642. It is an offence for tbo owncT or tJie iieraon 
having the coiiiinand of a ship run on shore, sunk, stranded, or brought 
or driven in a ruinous or diattered condition ini < a haviui, port, ebannol, 
or navigable river, to take away the rigging, tin-kle, and other valuable 
parts and to permit the hull to sink into the sand, for w hi(di justioes may 
convict, and then issue a warrant lor the removal and sale of the wreck, 
and after yiayinent of the exiMjnses of clearing the harbour and removing 
and selling the vessel out of the proceeds of sale. The overplus, if any, is Id 
be given lo the owner of the manor where’ the wreck happened (Harbours 
Act, 1745 (19 Geo. 2, c. 22), s. 3). As to the iHOvi-sions regulating the 
discharge of ballast, filth etc. from .sbips and prohibiting its deposit below 
high-water mark or on laud w here it may be washed hi to the water by 
storm or floods, see stat. (1542-3) 34 & 35 Hen. 8. c. 9, s. 6; li arbours 
Act, 1745 (19 Geo. 2, c. 22); Harbours Act, 1814 (54 Geo. 3, e. 150), 
B8. 11. 13, 15, 16; United Alkali (Jo. v. iS'iwpwj, |1804J 2 Q. B. 116; see 
also title Shipping and Navigation, Vol. XX VJ., p. 644. There are also 
certain provisions regulating tin mining in the counties of Devon and 
Cornwall, so as to prevent the choking up of tlie ports of Plymouth, 
Dartmouth, Teignmouth, Falmouth and Fowey; so© stats. (1531) 23 
Hen. 8, c. 8 ; (1636-6) 27 Hen. 8, c. 23. 

id) It is a question of fact whether building in a port is a nuisanoe or not 
(Hide, de Portibus, c, 8); see p. 403, post By the Publie Harbours Act. 
1806 (46 Geo. 3, c. 153), as amended by the Harbours Transfea: Act, 1862 
(25 & 26 Viet. c. 69), s. 15, it is an offence punishable by a fine of £200 to 
erect any pier, quay, wharf, jetty, breast or embankment in or adjoining 
any public harbour or any river immediately communicating therewith 
M far up as the tide flows without giving one month’s notice of the 
intention so to do to the Board of Trade. 

(e) A.-G. V. Wright^ supra. The suit may be at the relation of the 
Attorney-General {ibid); see alsopp. 404, 405, post 
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remedied by the same means as nuisances on a highway on land are 
remedied (/). 

Suii-Sect. 6 . — Furi Talk and Dues. 

731. As an inciderii to a port there may be a right to take tolls 
and duos for the use of it, such as anchorage and tonnage due8(f/). 
These duos may arise from the ownership of the soil of the port, or 
may be a consequence- of the franchise independently of the owner- 
ship of the soil. The right to take dues in respect of a port may 
arise hy Act of Parliament, grant, or immemorial usage (A). 

732. Wherever the Grown has established a port with a suitable 
landing place, wliether the port be naturally or artilicially formed, 
if vessels avail themselves of the port a sufHcient consideration for 
the port duos arises (i). 

Wliere the toll is claimed in respect of a harbour or other 
locality which is not a port some consideration for the toll must be 
shown, unless it was imposed hy Parliament, for a toll is a mode 
of paying for a public service, and must be for the public advantage 
and reasonable in amount O'). 

The Crown cannot create a toll which affects the public right 
of navigation without some additional consideration, but it is 
not necessary that the henelit conferred by the owner of the toll be 
precisely tliat in respect of which the toll is demanded (/»), 


Si;n-SK<T. 7.-- (\ms( rrnnnf i>J Iknliifnrd /V//7.S, 

733. The consi'rvancy of dockyard ports is vested in the King's 
Harbour Master for each port, and his duties when not s])ecified in 

ij) llaU*. lie rortibus, c. 7; si ‘0 tide Nuisance, Vol. XXJ., p. r} 74 . 

(f/) Anchonipc is n toll for ov(My ain-hor in the jmrt (Hale, de 
Poriibu'^, (\ «; (lann v. ^yhltstahle Free Fishery ( 1860 ). 11 H. L. Cas. 
192). H nil iiiielioraiio due is elairin'd in respect ol tbe soil and not of a 
francliise port, it nnist be shown that the soil was originally in the 
prci'inctsof a port, or that some Kcrviee or aid to navigaiioii wa.s rendered 
by ihe owner of the Koil, and (he establishment of an oyster tUhery, 
though it may be a puldie. benefit, is wholly unconnected with the right 
of navigation and cannot bo the foundation for such a due (Gann v. 
It htslnble Free Fieherii suvra ; Foreman v. Whitstahle Free Fishern and 
Dredgers (1869), L, II, 4 li. L. 266); see title (^onstitutionai. Law, 
Vol. VI.. pp. 458, 459. For various instances of dues that may be 
elaiined, either in respect of the francliiso or of the soil, such as ballastagc, 
buH.<chigo, keelage, ])etty cu.stoms, lostage. prisage, towage, moreage,’ 
terr.age, cranage, wharfage, liouseliage, tronage, pesage, and mcasurage 
seo Hale, de Portibiis, c. 6 . The origin of those, except ballastage, which 
arises from ownership of the soil, is either grant, custom, or prescription 
{ihi4.). In tlie Thames the right of ballastage belongs to the Port of 
London Authority and the T'hamcs Vonservancy by statute, and not 
beciMise they are owners of the soil ; see p. 410, post. 

(A) Kingston-upon-Hiill Dock Co, v. la Marche {\S2S), 8 B. & C. 42; 
Foreman r. Whitstable Free Fishers arid Dredgers, supra ; Exeter Corpora- 
tion V. TFflrren (1844), 5 Q. B. 773. As to dues in the Port of London, see 
note (a), p. 423, post. 

(i) Foreman v. ]Vhifetabh Free Fishers and Dredgers, supra, at p. 281 • 
hxe^ Co^oratian v. Warren, supra; Yarmouth Corporation v. Eaioil 
(1763), 3 Burr. 1402 ; Vinkeneteme v. Ebden (1698), 1 Ld. Raym. 384. 

(j) fialmoHih ( Lord) v. George (1828), 5 Bing. 286 (toU on aU fishing boats 
irciquentiug Sennaii Cove for use of the capstan); Vinkensteme v. Ebdcm 

^ ^7; Warren v. PHdeaux 

(1073), 1 Mod. Rep. 104. 

{k) Foreman v. Free Fishers and Dredgers, supra, at p. 285; 

Gann v. Whitstable Free Fishers, supra^ 
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the Dockyanl Port Regulation Act, 1865(0, are determined by Order 
in Council made under that Act. 

734. Regulation.s may be made by Order in Council prohibiting 
the mooring or anchoring of vessels so as to obstruct the navigation 
into, in, or out of the port ; appropriating mooring spaces for the 
exclusive use of Jlis Majesty’s vessels (m); prohibiting or restricting 
the having of gunpowder or use of guns in any specified part of 
the port, and regulating the loading and discharge of gunpowder in 
the port ; restricting the use of fire or light, and the having of 
combustible substances on board any vessel in any specified part 
of the port ; regulating the speed of steam vessels in parts of tlu^ 
harbour ; requiring the continuous presence of w iitchinen on hoard 
vessels of a certain size; and prohibiting or regulating the breaming (;/) 
of vessels (o). 

There is also pow(u* by Order in Council to make regulations 
for such other purposes as may seem necessary witii a view to the 
proper protection of His Majesty’s vessels, dockyard, or property, 
or for the reipiirements of the naval service (p). 

735. On the joint recommendation of the Admiralty and Hoard 
of Trade Ilis Majesty may make rules for preventing collisions 
hetsveen vessels in the port, or in the a])proac)i(^s thereto. Tlie 
rules have to he obeyed by His Majesty’s vessels and by nifirchant 
vessels, and have the same effect as if they liad been mad(3 under 
the Merchant Shipping Act, 

736. The regulatkm and protection of each doedtyard port is 
(‘iitrusted to the King’s Harbour Masler, who is appointed i»y tli(3 
Admiralty (/). He has power to cause any vess(d to be moved so 
Uiat she is placed in the jiort in conformity with tlie provisions of 
the Order in Council relating to the port, and for that purpose may 


{ 1 ) 2S & 29 Viet. c. 12;L 

(m) The .sjiaec allotted must not he used soas to r)l)Ktrnet theuavigafiou 
into, in, or out of tlie. port (ibid., h. /,). 

{n) That i.s, bnrniiig tar, groiLso etc., from a ve.^^* cl’s brd, torn, when in dry 
dock, or on a grnliron, slipway etc. (Paaseli, Dictionary of Naval Teams, 
4th ed., p. oTT). 

(o) Dockyard Port Regulation Aci. 1865 (28 A 29 Viet. c. 125), h. 5. The 
penalty for a breach of any of these re.gnlation.H is not exceeding £10 {ibid,, 
H. 6), to bo recovered summarily (ihid.,8. 17), andean be enforced by dis- 
tress and sale of the vessel {ibid., s. 19). If by the wiongliil act of anotlier 
the owner of a ve.s.scl i.s compelled to pay a penally or e\ ponses and eo.sts, 
he can recover from the actual wrongdoer {ibid., «. 16). For tlio pro- 
visions relating to similar matters in harbours generally, sec title 
Shipping and Navigation, Vol. XXVI., pp. 649, 644. 
ip) Dockyard Port Regulation Act, 1865 (28 & 29 Viet. c. 125), s. o, 

(q) Ibid., B. 7. These rules when any are made are usually to be found 
in the Order in Council defining the limits of the. port. As to the scvoiiil 
rules uuder the Merchant Shipping Act, 1894 (57 & 58 \dct. c. 60), s. 418, 
see title Shipping and Navigation, Vol. XXVI., pp. 350 et 8eq. ; for tlnj 
local rules, see ibid., p. 480, note (a). 

if) Dockyard Port Regulation Act, 1805 (28 & 29 Viet, c, 125), s. 4; see 
title Constitutional Law, Vol. VIL, p, 1 0. By Order in Council of the 
7th August, 1869," the Admiralty may appoint assistant King’s Harbour 
Masters in all dockyard port.8, having all the powers ol a King’s Ilarlniur 
Master, but to act under his directions. 
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do all necessary acts («). He and any person authorised in writing 
by the Admiralty may enter any vessel and search for gunpowder, 
shotted or loaded guns, fire, light, or combustible substances had on 
board in contravention of the Order in Council, and may extinguish 
any such fire or light (t), 

737. The King’s Harbour Master may remove any wreck and 
other obstructions to the port or its approaches, or any floating 
timber that impedes the navigation, or any vessel laid by or 
neglected as unfit for sea service in a part of the harbour not 
specified for that purpose (?/-). The expenses of removal must on 
demand be paid by the owner of the thing removed ; if not, the 
King’s Harbour Master may sell it, and out of the proceeds pay 
all expenses incurred, rendering the surplus, if any, to the owner 
on demand ; any deficiency may be recovered from the owner (w). 

738. The King's 1 far boar IMastor, whether representing the 
owner of the soil of a dockyard port, or in exercise of his statutory 
power, has power to remove from the port a vessel which enters the 
port not in the exorcise of any right of navigation (a). 

Suii-SKCT. H, — lkpair of Porh. 

739. As the public has a right to use [)()rts, whether tolls are 
payable in respect thereof or not, it is the duty of the owner of the 
port to take reusunablo care that the port is in a fit state of n^pair, 
so that those who chooso to navigate it may do so without danger 
to their lives or property (/>). When a port is allowed to get into 


(«) Dockyard Port Pi'giilation Act, 1S65 (28 & 29 Viet. c. 125), s. 11. Any 
cxpcnfic.8 incurred in doing so must be paid by the inaater of the vessel ( ihid . ). 

(0 s. 12. His jjower appears to bo limited to Boarch (except as 
to lir(‘s and light), though ho woald have power to remove the vessel 
to the part of the harbo\ir where such things are allowed to bo on board ; 
sec ihid., g. 6. 

(u) Ibld.f gg. 13, 14. Besides the powers to remove wrecks above 
mentioned, the King’s Harbour Master, as a person entrusted with the 
management and regulation of a harbour, has the powers of removal of 
wreck.s given by the AJorchant Shipping Act, 1894 (57 &: 58 Viet. c. 60), 
Bs. 530—534 ; gee ibid., 8. 742, defining harbour,” ” harbour authority,” 
” coiiBcrvancy authority.” Ar to the removal of wrecks, geo, further, title 
SinrpiNO AND Navigation, Vol. XXVI., pp. 654, 555. 

(ic) Dockyai’d Boit llegulation Act, 1865 (28 & 29 Viet. c. 125, s. 16. 
Those cxpeiiscB arc recoverable by Bummary procedure {ibid., s. 17). 

(a) Such as, for instance, a vessel intended to be moored as a coal linlk foi 
the supplying of gliips with coal {Denahy and Cadeby Main Collieries, Ltd. 
V. 11911] 1 K. B, 171, r. A., per Buckley, L.J., at p. 213). It is 

immaterial that under the regulations in force the King’a Harbour Master 
cannot exclude generally merchant or private vessels from the port {ibid.). 

{h) Mersey J)ocl:s Trustees v, Oibhs (1866), L. R. 1 H. L. 93 ; Lancaster 
Canal Co. v. Parnaby (1839), 11 Ad. El. 2, 23, 230, Ex. Ch.; K. v. 
ITt/hanifl (1884), 9 App. Cas. 418, P. C. There is a lack of reasonable care 
when after notice of a niiisance to the port the port authority omits to give 
any warning to persons resorting thereto ( R. v. If iUinms, supra) The port 
authority cannot transfer its duty to see that the port is safe for navigation 
to ptirsons who are not its servants, such as local Trinity House pilots 
Beam. [1906] P. 48, 0. A.). If a port authority advertises a certain 
depth of water in a dock ^l, it must use reasonable care to see that there 
is sufficient water to enable vessels to get to that dock (Bede Sieamehip 
Co. v. JRiver If^rr Commissioners, [1907] 1 K. B. 310, C. A.). As to the 
maintenance and repair of harbours, see pp. 420, 421, post. 
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such a state that a public nuisance is created, in the absence of 
any special legislation relating to such nuisance, it may be remedied 
as a common law nuisance (c). 

740. When a port is created or governed by Act of Parliament, 
the Act may contain special provisions as to its luaiutonance and 
repair (d), and may authorise this to be undertaken by some body 
other than the port authority (#»). 

Sect. 4. — Tidal Naiifuihla Rivers. 

Suh-Skct. 1. — y V/i nition. 

741. A “ tidal navigable river ’* means a river which is subject to 
the vertical flow and reflow of the ordinary tides inul navigable as 
such. It includes the navigable parts of the river where the fresh 
water is arrested by the tidal influence, and is not restricted to the 
part affected by the horizontal flow of the tide (,/ ). 

The expression navigable,” when used in relation to tidal watfjr, 
means not only that navigation is possiblo, but that there must 
be ebb and flow of the tide('^/). It is a relative and compre- 
hensive term containing within it all such rights upon a waterway 
as in relation to the circumstances of that locality are necessary 
for the full and convenient passage of vessels or boats (k). The 
flow of the ordinary tides is strong p/tmd /hcic evidence of a public 
navigation (t) ; but it is not conclusive, for, if tbe river is broad 
and deep, calculated for the purpose of commerce, it may be assumed 
to be a public navigation, but if it is a petty stream, navigable onl.', 
at certain periods of the tide, and then only for a very short time, 
and by very small bo»ats, it may be presumed that it never has 
been a public navigable river (A). 

742. Moreover, a river in which the ordinary tides flow is not 
necessarily a public navigable channel, althou gh sufticieutly large for 

{c) Hale, dc Portibus, o, 7 ; see tide Nuisance, Vol. XXL, pp. 50.') et neq, ; 
p. 387. ante. 

id) See, for instance. Tort of London Act. 1008 (8 Edw. 7, c. 68), hh. 2,6, 
30, 44. 

(e) As to the liability of harbour authonticis for non-rei»air, and as to 
powers of such authorities and the Trinity* House to reniove obslructions, 
see title SiiimNG ano Navigatjon, Vol'XXVI., pp. r)r>4. 041, 042, 647. 
By the General Pier and Harbour Act, 1861, Anicndiiieiit Act (25 & 20 
Viet. 0 . 19), s. 8, the Board ol Trade is empowered to repair or remove 
any works authorised by any Provisional Order wliicli are abandoned or 
Builcred to fall into decay. The majority of the owjjers of francluKo ports 
have obtained from lime to time additional po^^ era lor their govern merit 
by private and local Acts of Parliament. 

(/) Eeece v. A/dlcr (1882), 8 Q. 13. D. 626 ; Weet JCiding of Yorkshire Tii/vers 
Board v. Tadcaster Itural District Council (1907), 97 L. 'P. 436 ; Calcraft v. 
Quest (1897), cited in Stuart Moore, History and Law of Fisheries, p. 102. 

(0) Ikhester (Earl) v. RaisMeigh (1889), 61 L. T. 477. 

(A) Colchester Corporation v. Brooke (1845), 7 Q. B. 339. 

(1) Mdes V. Rose (1814), 5 Taunt, 705 ; Murphy v. /liwaft (1 808), 2 1. K. C. L. 
U3 ; Lynn Corporation v. Turner (1774), 1 Cowj). 86 ; but ebb and flow is not 
conclusive eviclence of a public navigation, for the locus may be a creek in a 
person’s private estate {Miles v. Rose, supra ; Murphy v. Bym, supra) ; 
see also pp. 400 ot seq., post. 

(k) R. V. Montague (1825), 4 B. & C. 598 ; Ikhesier (Earl) v. RaisMeigh, 
supra. 
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that purpose ; for it may have ceased to be navigable by Act of 
Parliament, writ of ad quod damnum and inquisition thereon (/), by 
act of ComniiasionerB of Sewers (7/1), or by natural causes. When a 
navigable river has been obstructed for a long time, and there is 
nothing to show bow this obstruction arose, it must be presumed to 
have been done by one of the above modes, and the obstruction 
cannot be removed (;/). 

743. Tbe (luestion whether a river is navigable or not is one 
for a jury {o ) ; ])itt once a river is subject to the public right of 
navigation, no act by a private person, however long continued, will 
destroy the right of the public (ji). 

Suh-Sect. 2 . — Otvaership oj SoiL 

744 - The ownership of the foreshore in tidal navigable waters 
is determined by tbe same rules as tbe ownership of the seashore 
is ascertaiiu^d ( 7 ). 

The ownersliip in the bed under such w'aters belongs to tbe 
Crown either by virtue of the primn facie presumption that it is waste 
of the kingdom not graiited or by reason of escheat, forfeiture, 
or purcliase, or it belongs to a subject ; this is ascertained by the 
same rules of law by which the ownership of the seashore is 
determined (r). It does, however, happen that in a great many 
instances the proprietary right of the owners of manors abutting 
upon tidal navigable w'aters wliich are inter fancca terne extends 
below the low-water mark, and even as far as the centre of the 
river opposite to such manors («). 

Sub-Sect, z.-^ltiyhu not Amounting to Ownership, 

(i.) Landing. 

745 . As an incident of navigation there is no right of lauding 
or embarking persons or goods on tbe foreshores or banks of tidal 
navigable waters, except at such places as necessity or usage have 
appropriated to those purjxises, or in cases of peril, or necessity (t), 

(?) Ar to the writ of ad quod damnum, see Jacobs, Law Dictionary. 

{m) As to Commissioners of Sewera, see title S]nvERS and Diiaixs, 
Vol. XXV., pp. 773 c't neq. 

{ 11 ) JL V. Montague (1825). 4 B. & C. 508 (obstruction of Yantlct Creek 
by a road) ; Lynn Corporation v. Turner (1774), 1 Cowp. 86. 

(0) I'ooght V. Winch (1819), 2 B. & Aid. 662. 

(p) Dewed V. Santlers (1618). rro, Jac. 490 ; see also pp. 401, 402. pout. 

(7) See pp. 365 et seq., ante. As to lishing rights in tidal navigable 
rivers, see title Fisheries, Vol. XIV.. pp. 574, 576. 

(r) Maleomsou v. O'Dea (1803), 10 H. L. (’as. 593 ; see p. 369, ante. 

i^f) Thus, tlm medium fdum aquee is the common boundary of the river 
boveru, whatsoever course the river takes (Hale, de Jure Maris, c. 1 (Har- 
grave. Law Tracts, p. 6); Fiizhardinge {Lord) v. Purcell, [1908] 2 Ch. 139). 
Bipari.ni manors extending to the midstream of tidal waters are also 
found in the Tyne, Tees, Trent, Ouse, Derwent, Mersey, Dee, Leven, and 
in such comparatively nanow rivers as the Crouch, Roach, Itchen, Helford 
etc. In the broader "parts of the Thames and Humber, the manors appear 
to be limited to the foreshore. The oyster ground at Whitetable is an 
instance of ownership of the soil below low -water mark, and not inter 
faticen terra. 

(<) Hale, de Poirtibus, c. 6 ; Blundell \. Oaiterall (1821), 5 B. & Aid. 268. 
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In ports there are certain landing places at which customable 4. 

goods must be landed, and if there are not free landing places, Tidal 
yet a person is entitled to land thereat on tendering the lawful Navigable 
dues (u). Niver s. 

(ii.) 


746. There is no right at common law of towing along the Extent of 
l)anlis of tidal navigable waters, for the right of navigation is 
simply a right of way and is limited to the w'aterway, and involves 

no right of property in the hanks (a). 

In places there may be such a right by custom, statute, or grant 
from the owner of tlie hank(.r). 

(iii.) 

747. Every owner of land abutting on water, whether it be the uightof * 
sea. or a tidai or nori-tidal river, or a lake, is entitled to access and 
regress to and from that water opposite to his frontage (a). 

It is essential that the land in respect of which the right of 
access is claimed is in actual daily contact with water, for which 
purpose lateral contact is as good as vertical (//). It is true that the 
hank of a tidal river or of the sea, the foreshore of which is left bare 
at low water, is not always in contact with the water, but it is in 
such contact for a great part of every day in the ordinary and 
regular course of nature, and such contact is amply siifiicienl. to 
support such a riglit of access (ck 

'riierc is a right to land and store goods in caHcs of shipwreck hyslatut.i , 
see title Shipping and Navigation, VoI. XXVI.. p. .550. 

(u) See ('iistoins Consolidation Act, 1870 {,‘{9 A 40 Viet. c. 30), sh. 11, 14, 

143 ; Jlarbours, Docks, and Piers (3auHC8 Act, 1847 (10 & 11 Viet. r. 27), 

8. 33; and p. 422, poat. 

(w) Ball V. Herbert (1780), 3 'J’errn Hep. 253 ; Bluiulellw (Jatlerall ( 1H21 ), 

5 }3. Aid. 208 ; Orr Biriiuj v. (Jolquiwun (1877). 2 App. Cas. 839 ; A,-0, 

V. Terry (1874), 9 Ch. Ai»j»'. 423. 431 ; Williams . Wilcox (1838). 8 Ad. 

6 El. 314; Biver Lee Naviyalion Comervators \, JUitton (1881), 0 App. 

Cas. 685. 

(S') Beirne v. Fauconberg (Lord) (17.57), J Burr. 292(a towingjailJi of oaeh 
side of the river Tee« between Yarum bridge and lA)w Worsall CHtabliHliod). 

Slight evidence of usage is generally Kiillieient to HU])port a claim to atx»w- 
path on the ground of public convenience (Winvk v. Thamen (Jomervalors 
(1872), L. II. 7 C. P. 458). For instances ol rights of towage on the Bristol 
Avon, Tyne, and Trent, see Hale, de Portibus, cc. 0, 7. Hy stat. (1.531 — 2) 

23 Hon. 8, c. 12, it is declared that time out of mind there has been a 
towing palli on each wide of the river Severn, IJ feet broad, and a penalty 
of 40<f! was imposed for obstructing persons using the path. 

(a) A.-(j. of the SiraiU Settlement v. Wemyss (J88S), 13 App. (’as. 192, 

P. (J. (the sea) ; Ijyon v. Finkmongem' Co. (1876), 1 App. Cm. 062 (tidal 
river) ; UiudHon v. AMy, [1890] 2 Ch, 1, C. A. (non tidal river) ; Marshall 
V. Ulleswaier Co. (1871), L. R. 7 Q. B. 106 (navigable lake). There w no 
distinction in principle between riparian rights on navigable and non- 
navigable water, and the decision in Lyon v. Fishmonger s' Co., supra, is 
applicable to every country in which the Baine general law of nparian 
rights prevails, unless excluded by some posit ive or binding authority of 
the lex loci (Forth Shore Rail. Co. Y.Pion (1889), 14 App. Cas. 612, P. ().). 

As to user of the shore and banks of tidal waters for fishing, see title 
Fisheries, Vol. XIV., pp. 575, 582 ei seq. 

(b) North Shore Rail. Co. v. Pion, supra ; Lyon v. Fishmongers' Co,, 
supra. 

(c) Lyon v. Fishmongers' Co., supra. 



S94 


Watebs and Watebootjeses. 


Sect. 4. 
Tidal 
Navigable 
Rivers. 

Accriiteil 

laod. 

Land not in 
contact with 
water. 


Nature of 
right. 


ExercJRe of 
right. 


Mooring of 
‘ vesaels 
alongside. 


748. If in the course of time the water gradually recedes from 
the riparian land owing to the land gaining upon the water, the 
right of access is not affected because the accreted land becomeG 
clothed with riparian rights (d). 

A person who owns land not in actual contact with watei 
can only have a right of access to the water by special grant, oi 
because his land has been granted to him by the owner of the 
riparian lands in Buch terms that the grantor is estopped from 
denying that the land granted is riparian land (e), 

749. The right of accoRS to water belongs jttre natiine to the 
bank or riparian land, being in no w^ay connected with the owner- 
sliip of the land covered with water and wholly distinct from 
the riglit of navigation which every member of the public if 
entitled to enjoy (/). It is a private and not a public right, anc 
any interference with it is actionable without proof of specia 
damage (r/). 

760. The right of access may ))e exercised not only by th< 
owner of the riparian land but by liis lessees and licensees, anc 
the riparian owner and those whom he permits have a right to us( 
the foroHlioro as a means of access to the water ; he must not, how- 
ever, do anything to interfere with the public right of navigation 
or put down anything which disturbs the soil of the foreshore 
though if there is an erection on the foreshore, such as a pier oi 
cauHOway, he may use it as a means of access (h). 

As incident to the right of access there is the right of landing 
or of passing over the shore or bed at all states of the water foi 
that purpose, even wlion such shore or bed is private property (i) 
and also of passing over any ob.siruciion that prevents the enjoy- 
ment of the right (Ic), 

761. In the exercise of his right of access the ripariai 
owiKjr is not entitled to keep ves.sels on the soil adjacent to \m 


{d) A.’O. oj the SiraiU Svtllementy. WemyRs{l^HS), 13 App. Cas. 192. P. C. 
Mercer v. Denne, [1904] 2 Ch. 534 ; Hindman v. Ashby, [1896] 2 Ch. 1, 0. A 

(e) Mellorv. WaJmesJey, [1905] 2 Ch. 164,0. A. (grant of land describing 
it as bounded by the sea); Roberts v. Karr (1809), 1 Taunt. 495 (lease oi 
land described as abutting on a road). It is doubtful whether an ownei 
of riparian land can grant any right of access to a non -riparian owner of 
agaiiist the owner of the waterw^ay or of the soil thereunder; compan- 
p.^427, fosU 

(f) Lyon V. Fishiiongers* Co. (1876), 1 App. Cas. 662. 

(g) ihid. ; A.-G. of the Straits SeUlement v. Wemyss, supra; Rose v. 
(irores (1843), 5 Man. & G. 613. 

{h) North Shore Rail. Co, v. Pion (1889), 14 App. Cas. 612, P. C. ; -1.-6’. 
V. Johnson (1819), 2 Wils. (CH.) 87 (neither the Crown nor a subject may 
use land for any purpose so as to be a nuisance) ; Marshall v. UUeswatei 
Co. ()871). L. R. 7 Q. B. 166 (pier built partly on the riparian owner’s soil 
and ^partly on the soil of another per.'^oii) ; Coppinger v. Sheehan, [1906] 

(i) -1,-6. of the Straits Settlement v. Wemyss, supra; Hindson v. Ashby, 
sifpr.r; Mncey v. Metropolitan Board of (1864), 10 Jur. (N, S.) 333. 

(A) Marshall v. Vlleswater Co., supra (pier elected without statutory 
authority) ; Easkrn Counties RaU. Co. v. Dorling (1859), 6 0. B. (n. s.) 821 
(barge moored to a wharf). 
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laDd for any longer period than is required to load or unload them ; 4 . 

but, in the case of tidal waters, if he cannot load or unload in one Tidal 
tide, he may keep them there until this operation is completed (f). Navigable 

His right is only to be exercised at reasonable times and for a Nivers. 
reasonable time, and he must not moor vessels opposite to hia land so 
as to interfere with the right of access to any other riparian land, 
or so as to impede the navigation of the water which everybody is 
entitled to use (m), 

762. Interference with the private right of access is actionable lutcrforonoe 
without proof of special damage ; but if the interference complained with right, 
of is an interference with the right of navigation, which thereby 
allects the right of access, then special damage must be proved (w), 
for interference with the right of navigation whicli only renders 
access more difficult, but not impossible, is an interference with a 
public and not a private right, and special damage must be proved 
by the riparian owner who complains of such interference (^?). 

753. The right of access is of such a nature tliat any works Injuriously 
authorised by any statute incorporating the Lands Clauses Acts 
which take it away (p) arc an ‘‘ injuriously airocting ” of the riparian 
land so as to give a right to compensation ((/b 

Suii-Seci. 4. — fhmididfvu. 

764. Tidal navigable rivers, when they are intrr faucrs Courts 

form part of the adjoining county for both civil and criminal pur having 
poses. In the case of the death of a man or a mayhem done on gri aJ jurisdiction, 
ships being or liovering in the main streams of great rivers beneath 
the bridges nigh to the sea, the Admiralty, the Central Criminal 
Court, and the courts of oyer and terminer and gaol delivery 
have a concurrent jurisdiction to try prisoners (r). 


{/) Maoetf V. Metropolitan Board of Works (180<? , 10 Jur. (n. s.) 333, per 
Wood, V.-tb, at p. 336 ; Temple Pier Co. v. Meh^ypolitan Board of Works 
(1865), II Jur (N. s.) 337; see also p. 401, mst. 

{ni) Macep v. Metropoliinn Board of iror/rs, supra ; Original Hartlepool 
Collieries Co. v. Gibb (1877), 6 Ch. 1). 713 (quc.sjiou of reasunabJencHH a 
question for a jury). 

(w) Bell V. Quebec Corporation (1879), 41 L. 'J\ 451, P. ('. ; Bose v. Miles 
(1816), 4 M. & S. 101 ; Hose v. (?rop«s (1843), 6 Man. & 0. 6J3 (obstructing 
a 'lonac whereby people w’ore prevent* d from reaching it by u-iter) ; Dobson 
V. Blackmore (1847), 9 Q. B. 991 ; Land Securities, Ltd, v. Commercial Oas 
Co. (1902), 18 T. L. R. 406. 

(o) A.-G. V. Biver Thames Conservators (1862), 1 Horn. & M. 1 (building 
a pier which rendered access more difficult). 

ip) See title Compllsort Purchase of Land and Compensation, 
Vol. VL, pp. 12etfleq. 

(q) Buccleuch {Duke) v. Metropolitan Board of Works (1872), L. R. 6 H. L. 
418 (loss of use of a causeway over foreshore from riparian land) ; Metro- 
politan Board of Works v, McCarthy (1874), L. R. 7 11, L. 243 (loss of access 
from a house to a public dock). As to such right being an “estate or 
interest in, to, or out of land,” see Plimmer v. Wellington Corporation 
(1884), 9 App. Cas. 699, P. C. ; and compare titles Real Propertt and 
^^’HATTELS Real, Vol. XXIV., p. 157, note (d) ; Sale of Land, 
Vol. XXV.. p. 290, note (o). 

(r) See Central Criminal Court Act, 1834 (4 & 6 Will. 4, c, 36), s. 22 ; 
Admiralty Offences Act, 1844 (7 &; 8 Viet. c. 2), ss. I, 2; stat. (1391) 
16 Rio. 2, 0 . 3 ; and title Criminal Law and Procedure, Vol. IX., p. 186. 
As to the jurisdiction of the Admiralty Division of the High Court, see title 
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765 . Before the 25tli December, 1868, it was a question of 
evidence whether the foreshores and beds of tidal navigable rivers 
were within the adjoining parishes, for primd facie they belonged 
to the Crown and were therefore extra-parochial («). On that day 
the part of the seashore to the low-water mark and the bank of 
every river to the middle of the stream which was not within a 
parish was annexed to and incorporated with the parish to which 
such part or bank adjoined for all civil parochial purposes (f). 

Sect. o. — Xon-tidal Kirers arid Streams. 

Scu-Skct. l. — Oirnerahip of S(nl. 

756 . The bed (u) of non-tidal rivers and streams belongs, in the 
abs(Mic(j of any evidence of ownership to the contrary, by presump- 
tion of law, in equal moieties to the owners of the riparian 
lands (a). 

This presumption that the riparian owners own the bed of the 
river -usque ad 'medium Jilum aqiuc applies whether that land is free- 
hold, copyhold, or leasehold (6), aiid whether the river is navigable 
or non -navigable (e)- 

757 . A grant or lease of land described as a])utting on a river 
made by a person who is in a position to ])art with the soil of 
the bed is sullicient to pass half the bed of the river without any 


Admiualty, Vol. I., p. 50; and of tin* couniy courts having adniirally 
jurisdiction, sec ibid., pp- 1-7 et saj. 

(n) See p. 382, ante. 

(/) Toor Law Aim*iulni<‘nt Act, 1808 (31 A 32 Viet. c. 122), s. 27. There 
is some doubt whether the bod of such rivers is annexed to the adjoining 
]»ai’is]ies. Ji’ the term ‘* seashore” is here used in its ordinary meaning aa 
i>eing foreshore and is not nsstricted to foreshore on the sea coasts (see 
.Mellorv. \V {ilmedcJi. \lWo\'2 C\i. 104. t'. A.), then the bed of such rive^r is not 
annexed to the iuljoining parishes ; and this seems to be the meaning, 
Ix'eai.se the exiuH’ssion bank of the river to iJie middle of the stream ” 
is the apt exjnossion witli n'gard to non-tidal rivers, but not to tidal 
rivejs ; see .Sjuart Moore, JIist^>ry and Law of Fisheries, pp. 113- —119. 

(a) For the meaning 'of “bed,” see Menzies v. Jireadalbane (Marquis) 
(1001), 4 F. (t:t. of Sesb.) 05. whore it was held that when the bed is 
<livided by an island into a main and subsidiary ebannel, the latter being 
at limes dry, the medium Jilum iiqitw is the eentre of the bed from bank to 
bank and" not the coiitro of the main stieajn ; and see ulso title 
Fjskjjhks, Vol. XIV., p. 583. 

(n) Jjumb V. Newbiggin (1844), 1 Car. & Kir. 549 ; Bristow v. Cormiran 
( lsv8), 3 App. Cas. 641, 006 ; M ivklethwait v. yewhig Bridge Co. (1886), 33 
Cl). D. 133. C. A. An to fishing rights in non-tidal watercourses, see title 
I'l^UEKlE.S, Vol. XIV., pp. 573. 577, 578. 581. 

(Iq Tilburg v. Silva (J89U), 45 Ch. 1). 98, C. A., per Kay, J., at pp. 108, 
109 ; “ it is a law of conveyancing that, primd facie, where a man grants 
land on the bank of a river, having himself the soil ad medium filum, with- 
out any words describing tho boundary to bo the medium filum, the soil 
ad medium filum passes* by the grant, ft is a law by which you ascertain 
the paioel of a grant. It does not matter wdiet her (he land is copyhold, 
freehold, or kasehold”; Davies v. Joim (1902), IS T. L. K. 367 ; Doe d. 
Frftland v. Burl (1787), 1 Term Rep. 701. 

(c) Beropd V. t W/Aorrf, [1897] 2 Cli. 554, 570; Fosler v. Wright (1878), 
4 C. P. D. 438 ; Bindson v. [1896] 2Ch. 1, 10, C. A. ; Central Ijondan 

Bdilway v. Cifii^ of Loudon Land Tot Commissioners^ [1911] 2 Ch. 467, 
C. A. 
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reference in the document to the river (d), an<i the fact that the river 
is of great breadth does not affect the case (<»)• 

The presumption may be rebutted by showing (1) that there 
exists over the bed of the moiety in question a several fishery not 
belonging to the grantor, because the presumption that the owner 
of a several fishery is owner of the bed displaces the presumption 
that arises in favour of the ri 2 )arian owners ( / ) ; or (2) iliat at 
the time of the grant of the riparian land there ^Yasn() inbuition on 
the grantor's part to part with the bed ad iimliinn fihim aqtur (<i ) ; to 
ascertain this, the facts known to the parties at the time of the 
conveyance may be investigated, but not circumstances wliicli after- 
wards occur (//); or (8) that the grantor bad not the bed of tlie 
river to convey (i). The riparian presumption refers only to the 
origin of title, for tlie right to tlie hod of the river is not inseparably 
bound up for ever with the right to the land, and an owner may 
retain one and part with the other (A). 

758 . Ownershi]) of the bed of a non-fcidal river nuiy be provcul 
by documentary evidence of title supj^ortod by possoHsion (/), or by 
possession sullicioiit to raise the presumption of a lost grant, or to 
give a statutory title, but what amount of acts of possession is 
requisite must vary according to the circumstances (/a). 

{(1) Micklelhwnii v. yewlay Bridge Co. (1886), 116 I'Ji. D. 166, i\ A. The 
presiuiiption applies even though the grant is by plan and quantity and 
the grantor is owner of tlie whole of the bed ; compare Berritlge v. 

(1861), 10 C. B. (N. s.) 400 ; and this presumption applies to the grant ot .t 
manor on its subiideudation ((Jheslerjield {Lord) v. Harris, [1008) 2 Ch. 

C. A., per Buckley, L.J., at j). 417). As to the application ot this presump- 
tion in cases of Inclosure Acts, see hJeroyd v. (Joalikard, [J897| 2 (Ti. 054 ; 
and in cases of ('rowu grants, Maelaren v. A. -6’. for Quebec, [[{ili] A. C. 
258, P. C. 

(c) Dwyer v. llieh (1870), 4 I. K. C. L. 424. 

(/) Uindson v. Ashby, [1800] 2 C’h. 1, A. Ii is not necessary that tho 
fishery should be described in ancient documents is a several fishery ; boo 
Beaufort (Duke) v. Aird d' Co. (1004), 20 T. L. B. 602 ; H anbury v. Jenkins, 
[1901] 2 Ch. 401. 

(g) Devonshire (Duke) v. 7\dlinson (1887), 20 Q. B. 1). 263, ( A. (fishery 
in lease at the time of grant). • 

(/t) Micklethwait v. NewUiy Briil^je Co., .supra. Thus, tlm presumptioii 
is rebutted by facts showing that it was the intention of (lie grantor to 
do Bomethiug w hich made it necessary for Iiim 1o riMain I he soil in the 
naif of the bed (ilnd., per CorJUN, L.J., at pp. 145, 147). 

(i) Ecroyd v. CouUhard, supra, at p. 568. 

(k) f^mdh V. Andrews, [1891J 2 Ch. 678, 697 ('J’hames). 

(/) Blount V. Layard (1888), [1891] 2 Ch. 681, n., C. A.; Smith V. 
Andrews, supra, at pp. 694 et seq. 

(m) Lord Advocate v. Lovat (Lord) (1880), 5 App. <- 08 . 273, 281 ; yeill 
T. Devonshire {Duke) (1882), 8 App. Cas. 135. Acts suflicienl to establish 
a title to dry land are equally effective if done in rc*s]Hict of the bed of the 
river, and amongst oth(*r acts the following, wiieii proved, ar(i evidence 
of possession, namely ; ownership of a several fishery over the. locus in quo 
( [Hudson V. Ashby, supra ; Uanbury v. Jenkinn, [1901] 2 Ch. 401 ; as to 
proof, see title Kisiii:kies, Vol, XIV., p. .587); ownership of eyots and 
islands (Hale, de Jure Maris, c. 6 (Hargiave, Haw TracjU, p. 30) ) ; making 
aud scouring a dii(‘h in the lied and making a causeway (Uindson v, 
Ashby, supra) ; taking of gravel, stones and sand, and placing stakes in river, 
though even thCfee, if done by a riparian owuier, may not be suflioient 
to upset the pre.sumptiou that the owner of a sevc^ral fishery owns the 
bed (Uanbury v. Jenkins, supra); building of piers, boathouses, and cut- 
ting of reeds (R. v. Old Mresford (Inhahitants) (\Wt), I Term Rep. 358). 
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769. The rules of law which determine the ownership of the sea- 
shore when there is either a gradual and imperceptible increase 
or decrease, or a sudden change, apply equally to non- tidal waters, 
and the ownership of the bed of non-tidal rivers is determined by 
these rules («). 

Sub-Skct. 2 . — Navigation on Non-tidal Rivers, 

760. The public may have a right to navigate non-tidal rivers, 
Imt there is no general common law right to do so. Such right as 
the public has can only have arisen by grant from the owners of 
the soil of such rivers, or by immemorial usage, or by Act of 
Parliament, and the right to navigate is established by evidence 
similar to that which would raise the presumption of a right of 
way on land(o). 

761. A person at his own charge may make his private stream 
navigable for boats and barges either by the making of locks or cuts 
or drawing together other streams. This does not necessarily 
imply that the public lias any rights of navigation thereover ; for 
the owner may destroy it or apply it to his own private use. If, 
however, it was made navigable at a common charge or by a public 
authority, or has been freely devoted to the public use for a long 
time or has been made by way of recompense or compensation for 
some other public stream that has been stopped for the owner’s 
convenience, then the navigation is public (p). 

762. The right of navigation in non-tidal water may extend to 
the whole width of the river, or maybe limited to a portion or par- 
ticular channel of the river, or to certain reaches thereof (7). 

{n) Thalcurain Eitraj Koer v. Tliakurain Satfaraz Koer ( 1905), 21 T. L<. U. 
037, P. 0. ; Hale, de Jure Maris, cc. 1, 6 (Hargrave, Law Tracts, pp. 5, 28) ; 
Bract., tit. 2, c. 2 ; see p. 302, ante , title Bt)UNDARiE8, Fences, and 
Fautt Walls, Vol. III., p. 122. 

( 0 ) See Woolwrych on Waters, c. 3; Orr Ewing v. Colquhoun (1877), 
2 App. Cas, 830 ; Bourke v. Davis (1880), 44 Ch. D. 110 ; Bower v. Rill 
(1835), 2 Scott, 535. Ccrtaiii rivers seem to have been common highways 
or pubho Bti-eams from time immemorial, for Mama Charta, c. 26, enacts 
that all weirs wore to put down throughout the Thames and Medway, 
also in all England except on the sea coast. This was held to apply only 
to navigable rivers {Leconfield v. Lonsdale (1870), L. K. 5 C. P. 657). 
There are numerous instances of rivers being made navigable by Act of 
Parlianiont, such as, for instance, the Wye and Lugg (stat. (1662) 14 Car. 
2, 0 . 14 (private) ) ; the Itcheii (slat. (1664) 16 & 17 Car. 2, c. 12 (private) ; 
see Hargreaves v. Diddams (1875), L. li. 10 Q. B. 582) ; the Avon from 
(’hriptchiiroh to New Sarum (stat. (1664) 16 & 17 (^’ar. 2, c. 12); the 
Medway (stat. (1604) 16 & 17 Car. 2, c. 12 (private)) ; the Witham (E. v. 
BetU (1850), 16 Q. B. 1022). As to fisheries in relation to navigation, 

title Fisheries, Vol. XIV., pp. 591, 692. As to navigation generally, 
bee title SHIPPING AND NAVIGATION, Vol. XXVI., pp. 372 et seq. 

Ip) Hale, de Jure Maris, c. 3 (Hargrave, Law Tracts, p. 10), which 
OontiiiucB as follows ; “ If he purchaseth the King’s charter to take a 
reasonable toll for the passaffe of the King’s subjects and puts it in ure 
these seem to be devoting and, as it were, consecrating of it to the common 
use. . . . For no man can take a settled or constant toll even in his own 
private land for a common passage without the King’s licence ” ; see, 
however, Simpson V, [1904] A. C. 476, where it was held that 

the appellant, who by charter was entitled to take tolls from persons 
using looks consi^rurted on his lands, was not bound to maintain them, 
and that there was no public highway through the locks. 

(S) Orr Ewing v. Col^houn, supra, at pp. 839, 842, 845 (River Leven ; 
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The right of navigation, when established over non-lidal wafcere, 
is similar in character to the right of navigating tidal waters (r)- 


Sitb-Seot. 3.— yWtny and Landmj. 

763. As in the case of tidal navigable rivers, there is no right 
to tow boats along or to land upon the banks of noii4idal waters as 
an incident to navigation (,s), but such rights may be created by 
custom, statute, or grant (/). 


Sect. G. — Jsah'a and Pools, 

Sub-Sec r. [.— ihnurHhip oj i^oiL 

764. The soil of lakes and pools, even when they are so large 
that tliey might l)e termed inland seas, does not of common right 
belong to the Crown (w), and the law as to tlie ownership of the soil 
is the same as tliat applied to inland non4idal waters whatever 
the size of the water space may he (//*). 


Su B-S KC r. 2 . “ yurit/ation, 

765. As in the case of inlanrl non -tidal waters, so in lakes and 
pcjols, there is no common law right of the public to navigate 
thereover, but the right may be acquired by the same means as it 
is acquired in non-tidal W'aterH(a). 

766. When Tiavigaiion is permissible on a lake, and there is no 
one to make regulations for preventing collisions between 


uavigation restricted to navigable chatmol) ; Mioklethwail v. Vinomi 
{ 18'J2), 07 L. T. 225 ( IJickliiig Broad navigable all ovt;r) ; Simpson v. A» 0,, 
[iy04J A. C. 470 (River Uuse, ccrlaui section only formerly navigable); 
Williama v. Wdcox (1838), 8 Ad. ^ Kl. 314, 32’) (River Severn; channel 
extends from bank to bank). 

(r) See [jp. 400 et seq., post 

(a) Ball v. Uerbert (1780), 3 Terra Rep, 253. 

(t) See p. 303, ante, NuincrouB local statutes have been p^issod 
authorising the creation of a towing path ahing davigable rivers, 'lowing 
paths when they lawfully exist are not lUIected by ati Act of l^arliainetit 
lor enclosing waste lands bordering on the river {Simpaon v. Scales (1801), 
2 Bos. & r. 496). Whoa a towing path is abandoned and another 
substituted under an Act of Parliament, a private right of way over the 
abandoned path is not transi'erred to the substituted path {kinlooh v. 
Nevile (1840), 0 M. & W. 795). 

(li) Johnston v. ffNeilU [1^11] A. <J. 5.52. The Crown may Jiave it by 
forfeiture or transference {ibid,, at p. 593 ; Bristow v. Ootmimn (1878), 3 


App. Cas. 041. 600). 

{w) Johnston v. O'NeiU, supra, per Lord Macnaoiitbv, at p. 578 ; 
Bristow V. Cormican, supra ; Marshall v. Ullpswator Steam Navioation 
Co, (1803), 3 B. & S. 732 ; Bloomfield v. Johnston (1868), H I. R. (h L. 68, 
Ex. Oh. As to the law relating to the ownership of the soil of non>tidal 
waters, see p. 396, ante. As to tbo application of the presumption of owner- 
ship to tho medium flu min the case of lakes, sec title Bounuaribs, FrKcbm, 
and Party Walls, Vol. III., p. 120. As to fishing rights in ponds and 
lakes, see title Fisiiekiks, Vol. XIV., pp. 581. 582, 

(o) Bee p. 398, ante. Rights of navigation have been acquired in many 
lakes, suen as IJlleswater {Marshall v. UUeswaier Stoam Navigation Co., 
suma) ; Windermere (see note (6), p. 400, post) ; the Norfolk Broads 
{Mieklethwait v. Vincent, supra) ; Lough Neagh {Johnston v. O' Neill, supra, 
at p. 605). 
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navigating there, they can be made by Order in Council on the 
application of any person interested in "the navigation (b). 


Part III— Rights of Navigation. 

Sect. l.— Ow Tidal Waterconrseti, 

Sc h-Sm t. —Nature and KHent of the Jitffht. 

767. The right of navigation in tidal waters is a right of way 
thereover for all the public (c) for all purposes of navigation, trade, 
and intercourse. It is a right given by the common law, and is 
paramount to any right that the Crown or a subject may have in 
tidal waters, except when such rights are created or allowed by Act 
of Parliament (d). Consequently every grant by the Crown in 
relation to tidal waters must be construed as subject to the public 
rights of navigation (c). It is not a right of property; it is 
merely a right to pass and repa^s, and to remain for a reasonable 
time(/). 

768. Piimd facie the right of navigation extends to all waters 
that are tidal, tliough this is not always the case (//). Where the 
right does exist in a river it extends to the whole space over which 
the tide flows, and is not suspended wlien the tide is out too low for 
vessels to float (/()• 

769. Though the public lias this paramount right over tidal 
waters, it must be exercised reasonably, and where it conflicts with 
a right of fishing tlie right must not be abused so as to work an 
injury to the right of fi8liing(i). 


(fr) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 421. Regula- 
tions have been made for Windermere by Order in Council of the 19th 
ember, 1902 (Stat. R. & 0., 1902, No.‘869). 

(c) Bluiideli V. Gaiterall (1821), 5 B. & Aid. 268 ; Orr Ewing v. Colquhoun 
(1877), 2 App. Cas. 839*; Home v. Mackenzie (1839), 6 Cl. & Fin. 628; 
Bourke v. Davis (1889), 44 Ch. D. 110. As to the meaning of “ navigable ” 
and “tidal,” see p. 391, ante. As to navigation in relation to fisheries, 
see title Fisheries, Vol. XIV., pp. 591, 592. 

(d) As in the case of artillery ranges; see p. 374, ante. 

(e) Williams v, Wilcox (1838), 8 Ad. & El. 314, 329 ; A.-G. v. Tomline 
(1880). 14 Ch. D. 68, C. A. ; Gann v. Whitstable Free Fishers ( 1865), 1 1 H. L. 
Ca^ 192, 207, 208 ; Colchester Corporation v. Brooke (1845), 7 Q. B. 339, 
394*; A.-G. Y. Johnson (1819), 2 W^ils. (CH.) 87 ; Foreman v. WhilsUihle Free 
Fishers and Dredgers (1869), L. R. 4 H. L. 266, 283. 

(/) Orr Ewing v, Colquhmn, supra ; Original Hartlepool Collieries Co, 
V. Gibb (1877). 5 Ch. D. 713; Alton. (1808), 1 Camp. 517, n. ; Eosey. MUes 
(1816), 4 M. & S. 101 ; IMlliams v. Wilcox, sujrra; Colchester Corporation 
Y, Brooke, supm. 

{g) See p, 392, ante. As to the local navigation rules affecting particular 
rivers, see title Shipping and Navigation, Vol. XXVI., p. 480, note (a). 
As to navigation in a narrow channel, see ibid., pp. 466 ei seq. ; for some 
tidal waters in which the narrow channel rule has been held to apply, see 
ibid., p. 465, note (r). ^ ' 

m A. Q, v. Terry (1874), 9 Ch. App, 423, 431 ; WiTliams v. WUcox, 
supra; OtAchester.Corporatwn v. Brooke, supra ; The Octnvia Stella (1887), 
6 Asp. M. L. C. 182 ; The Swifl, [1901] P. 168. 

(0 Oriqinal Hartlepool Collieries Co, v, Gibb, supra; Anon,, supra. A 
vessel may ground in a fit^hery in the ordinary course of navigation 
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770. The public right of navi^tion has, as incident thereto, the 
right of anchoring, and of mooring and grounding in the ordinary 
course of navigation, and that without any liability to the payment 
of tolls or other acknowledgment to the owner of the soil, except 
where such person happens to be the owner of a port, or has the 
right to demand some acknowledgment for the use of the soil in 
return for some benefit conferred (A*) 

771. As part of the right of navigation there is the right to load 
and unload cargo, and to remain on the waterway for any period, so 
long as the right is not abused so as to work a private injury (/). 
The right of navigation does not, however, include the right of 
landing on or mooring to the hanks, or of towing along them, 
except in places where custom has given the right (/a). 

772. The right of navigation can only be extinguished by an 
Act of Parliament, or by a writ of ad quod damnum and inquisition 
thereon (w), or in certain cases by Commissioners of Sewers (o), or by 
natural causes, such as the recession of the sea, or an accumulation 
of mud rendering navigation impossible (j)). When the obstruction 

{(Jolchestf^r Corpomiion v. lirooke (1845), 7 Q. H. tl39); but. every precau- 
tion in mooring her must he taken to prevent injury to the ftshing {The 
(Maria Stella (1887), 6 Asp. M. L. C. 182). A vessel which must ground on 
a fisliery as the tide falls slioiild only be anchored at the usual and 
eiistoinary place for vessels of her size {The Swift, |10(ll| P. 168), and 
damage caused by uoglige.nt navigation over a ttsliery rendt^rs the vessel 
liable for the oonsequences in an action in rem {ibid.), See. further, title 
FisiiKRiEs, V(il. XIV.. pp. 591, 592. 

(/i) Onnn v. WhiMable Free Fishern (1805), 11 II, L. ('as. 102,215; Fore- 
man V. Whitstuhle Free Finhei's and Dredgers (1869), h. K. 4 II. L. 266; 
('olchester (knporation v. lirooke, supra; Anon. (1808), 1 damp. 517, n. ; 
/.*. V. riammond (1717), 10 Mod. Hep, 382 ; Rose v. Miles {mC}), 4 M. & S. 
lOl ; Original Hartlepool ('ollierics i'o. v. Oibh (1877), 5 (!)h. D. 713; The 
Swift, 1 1901] P. 168 ; Land Securities Co., Ltd. v. Con mervial Gas (/'o. (1902), 
IS T. L. K. 405 ; A.-G. v. Wright, [1897 J 2 Q. B. 3»8, C. A. (where it was 
held that the right of mooring was an ordinary incident of navigation and 
included the right to fix moorings into tlie soil and so to occupy a portion 
of the navigable highw^ay for an indefinite |»eriod).* 3’ho right of user is, 
therefore, in this respect move extensive than, a right of way on laud, as to 
which see title Highway.^, Streets, and Bridges, VoI. XVi., pp. 49 
H seq, Wliore, Inwever, tlie moorings arc for the use of a vessel which 
is not used in navigation, but for tin. purpose of coaling vessels useil 
in navigatioi», this right to occupy the soil does not exist, for such a 
purpose is not an incident of navigation {Denahg and (Jadeby Main 
Collieries, Ltd. v. An^fon, [1911] 1 K. B. 171, A.). 

{1) Original UartUpool Collieries Co. v. Gibb, supra; Anon. (1808), 1 
Camp. 517, n. 

(m) Ipswich {Inhabitants) v. Browne (1581), Sav. 11, 14 ; Hale, de 
Portibus, 0 . 6. The King may not grant a liberty to unload on the bank 
without the consent of the owner unh^ custom has made the liberty free 
to all (Ball V. Herbert 1789), 3 Term Rep. 253; Wy<Ut v. Thompson (1794). 
1 Esp. 252 (custom for bargcis to moor to posts oil wharves in the Thames 
for one tide) ). 

(n) As to the writ of ad quod damnun, see .Jacobs, Law Dictionary. 

(o) As to the Commissioners of Sewers, sec title Sewers and Drains, 
Vol. XXV., pp. 773 et seq. 

ip) R. V. Montague (1825), 4 B. & C. 508 (where the presence of an old 
road across Yantlet Creek was held to raise the presumption that the 
navigation through the creek had been extinguished by one of the modes 


Sect. 1. 
On Tidal 
Wat6^ 
oonrsea, 

Anohoring 

etc. 


Loading etc. 


Extinction 
of right. 



402 


Waters and Wateboodbses. 


Brct. 1. 
0& Tidal 
Water- 
eonrses. 

Obfltraction 
of right. 


Erection 

bftcomin;^ 

obstruction. 


Obatniotion 
ftuthoriFe<l 
by public 
authority. 


18 removed, the right of navigation revives, and when a tidal 
river takes a new channel the right of navigation follows it (q), 

Sub-Sect. "I.—Olati uclion of Hit Right of Navigation, 

773. Without the authority of Parliament (? ), or an inquiflition 
ad quod damnum^ no one can lawfully put into tidal waters, or 
maintain there, anvlliing which is an obstruction or nuisance to 
the right of navigation, and it is no excuse that the obstruction 
only occurs at certain states of the tide («). 

It makes no dilTcrence to whom the soil on which the obstruction 
is placed belongs, for neither thf3 Crown nor a subject may use the 
soil for any purpose amounting to a nuisance (t). 

774. When an erection has stood in a waterway for a great 
number of years witliout being an obstruction, yet, if it boeomes so 
by reason of a change in the course of the navigable channel, it 
may he abated (u). This, however, does not apply to \Yeirs the 
erection of which has been sanctioned by Parliament (/c). 

775. Neither the Board of Trade as representing the Crown’s 
interest in navigation nor a board of conservators can legally 
authorise any erection in navigable waters whicli is a nuisance, 
unless acting under special pow'ors granted by Pailiuinent, though 


abovo mentioned); compare Fit/. Nat. lirev. C25; hie of Ely L\ut (ICO!)), 
10 (!o. Kep. 141a; and pp. 301. .302, unle, 
iq) Williams v. Wilcox (1838), 8 Ad. & Kl. 314 (a weir in a side channel 
of a river and not ati obstruction may become so by reason of such channel 
becoming the navigable part oi the river) ; CarliHlc Corporation v. Graham 
(1860), 1j. K. 4 Exch. 361 (a river lonniiig a new channel). 

(r) Kearns v. Cordwainers' Co. (ISoO), 6 C. 15. (n. h.) 388 ; A. Q. v. 
Kiver Thames Conservators (1862), 1 Hem. 6i. M, 1 (fiowera of TliamcB 
Conservancy to license obstructions); Lyon v. Fishmongers' Co. (1876), 1 
App. Cas, 662 ^ whore it wa^ held that whilst the conservators could grant a 
licence for the erection of an embankment which would aUcct the public 
navigation, thoir licence would not pniiect the licensee who thereby 
obstructed the right of access of anotln r riparian owner) ; JoUiffe v. 
Wallasey Local Board (1873), L. K. 9 (\ J\ 62. By the Railways Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 2U), s. 16, railway companies are 
empowered to execute w’orks in navigable tidal rivers as well as in non- 
navigable rivers, but they have no power to divert or alter the entire course 
of such rivers or obstruct the whole of the navigation (Abraham v. Orcal 
Northern Rail. Co. (1851), 16 Q. B. 586); see title Uajj.ways and (’anals, 
Vol. XXlll., pp. 654, 655,^ 656, 673, 696, 097. By slat. (1539) 31 Hen. 8. 
0. 4, the Corporation of Exeter is empowered to remove obstructions in 
tho river Exc (Exeter Corporation v. Ihvon (Earl) (1870), L. R. 10 Eq. 232). 
• («) A.-G. V. Terry (1874), 9 Ch. App. 423. 

(t) Ibid. ; see title Nuisance, Vol. XXL, p. 612. 

(w) Williams v. Wilcox, supra. 

(w) By the reign of John tlie navigation of rivers and ports had become 
so obstructed by weirs that Magna Charta, c. 26, enacted that ‘‘all weirs 
from henceforth shall be utterly put down through Thames and Medway 
and through all E^land except by tlie sea ooast.^’ This was not entirely 
eRcotive, and the Hundred Rolls of Edward I. have numerous presenta- 
tions of weirs obstructing navigation. A weir if erected before the reign 
of Edward I. is legalised by stat (1350-1) 25 £dw. 3, st. 4, c. 4, although 
obstructing the whole orpart of the navigable river. Several statutes were 
subwqiieiuly passed and numerous commissioners appointed to survey 
navigable rivem and to restrict weirs ; see Stuart Moore, History and 
Law of Fisheries, pp. 24, 171 si trq. 
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the fact that they have authorised an ei'eoidon is some evidence that 
it is not an obstruction (x) to the public right of navigation (y). No Oa Hdal 
right to obstruct can be acquired by any length of user, though Wate^ 
user without complaint for a great many years may be evidence 
that there is no obstruction in fact (a). 

776. A nuisance to navigation may take these shapes ‘.—It may Ex»mpl«ol 
be an actual erection in the soil, such as piers, wharves, bridges, obatructionB. 
piles and weirs (h ) ; or it may be the mooring of floating struc- 
tures (c); or the deposit of unbuoyed anchors (<f); or the deposit of 
rubbish and filth causing a silting up of the navigable channel (e ) ; 
or the straitening of the sides of the channel (/) ; or a deposit of 
oyster beds to the hindrance of navigation (r?) ; or failure to cleanse 
and keep in repair when bound to do so {h ) ; or obstructing navi- 
gation by unreasonable user (i); or obstruction in accordance with 
statutory requirements but without authority (fc) ; or obstruction 


(x) B. V. Hollis {mO), 2 Stark. 536 ; ^.-(7. v. John8on(im), 2 VVila. (cjj.) 
87 ; B, V. Grosvenor (Lord) (1819), 2 Stark. 611. The Puhiio llarhours 
Act, 1806 (46 Geo. 3, c. 153), aa amended by the Harbours Transfer Act, 
1862 (25 & 26 Viot. o. 69), 8. 15. though requiring notice of any erections 
in tidal waters to bo given to the Hoard ot Trade, does not empower the 
Board to legalise them ; compare Exeter Corporation v. Devon ( Earl) 
(1870), L. U.'IO Eq. 232. 

(i/) A.-G. y. Johnson, supra; A.-O, v. Farmefer (1811), 10 Price, 378, 
412 ; A, (i. V. Jiurridge (1822), 10 Price, 350. 

(а) Vooghty. irincM1819), 2 B. & Aid. 662 ; Booth v. BatU (1890), 15 
App. Cas. 188, P. 0. If the obstruction is of a private right of navigation, 
a right to obstruct can be acquired (Bower v. i/iZ/(1836), 1 Bing. (N.c.) 
549). 

(б) Liverpool and North Wales Steamship Co., Ltd. v, Mersey Trading Co., 
Lid., L1908f2 Ch. 460 (pier) ; A.-O. v. Terry (1874), 9 Ch. App. 423 (wharf) ; 
Orr Ewing v. Colquhoun (1877), 2 App. Cas, 839 (piers for bridge) ; Williams 
V. Wilcox (1838), 8 Ad. & El. 314 (weir) ; R. v. Clark (1702), 12 Mod. Rop. 
615 (building locks in the Thames); A.-O. v. Buhards (1795), 2 Anst. 
603 (wharf) ; A.-O, v. Panneter, supra ; A.-O. v. Burridge, # up ra (building 
between high- and low- water mart) ; Newcastle (Duke) v. Clark (1818), 2 
.Moore (c. P.), 666 (dam) ; A.-G. v. Johnson, supra; R. v. Ward (1836), 4 
.\d. & El. 384 (making an embankment in the watewvay) ; B. v. Grosvenor 
[Lord), supra (wharf obstructing the Thamcij) ; R. v. Randall (1842), Car. 
k M. 496 (wharf ercctod between high- and low- water mark) ; Dimes t. 
PeUey (1860), 15 Q. B. 276 (erection of a wharf and jetty within the flow 
of the tide and below low-water mark) ; White v. Phillips (1863), 15 C. B. 
(N. s.) 245 (erection of a dangerous campshed); A.-G. v. Lonsdale (Earl) 
(1861), L. R. 7 Eq. 377 (pier); Bower v. Hill, supra (bridge). As to the 
effect of the navigable channel shifting, compare title Fif-uiiuiES, Vol. XIV,, 
p. 692. 

(c) Booth V. BatU,, supra (houaeboat). 

(d) JoUiffe V. Wallasey Local Board (1873), h. U. 9 C. P. 62. 

(e) B. V. Stephens (1866). h. li. 1 Q. B. 702. 

(/) Hale, de Portibus, c, 7. 

(^) Colchester Corporation v. Brooke (1845), 7 Q. B. 339; see title 
Fisheries, Vol. XIV., p. 592. 

(h) Lynn Corporation v. Turner (1774), 1 Gowp. 86. A corporation is 
not bound at common law to repair and inainlain a navigable creek or 
fleet (ibid.), though it may be so bound by the terms of its charter or 
by prescription. 

(t) Bose V. MUes (1816), 4 M. k S. 101 ; Bose v. Groves (1843), 5 Man. A G, 
613 ; Dobson ▼. Blaekmore (1847). 9 Q. B. 991. 

(k) BrowrUow v. Metropolitan Board of Works (1863), 13 C. B. (n. b.) 768| 
afhrmed (1864), 16 C. B. (n. 8.) 546, Ex. Ch. 
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endangering safe navigation (/); or obstructing navigation by build- 
ing a bridge (m) ; or obstruction by unreasonable delay in opening 
a swing bridge (n). 

777. Whether an obstruction is a nuisance or not is a question 
of fact ; but the court does not interfere when the encroachment is 
of a trifling nature (o), or when the encroachment, though an 
injury to navigation, confers on the public at that place a benefit of 
a much greater amount than the injury occasioned (p). 

778. When a vessel is sunk in a navigable river so that it may 
be an obstruction it is the duty of the owner so long as he has 
possession and control to take precautions to prevent other vessels 
striking against it, but once he has abandoned possession, or some 
authority has undertaken the duty of watching the wreck, his 
obligation ceases (q). 

The duty of watching and lighting a wreck may bo cast by statute 
on the authority whose duty it is to remove wrecks (r). 

Sub-.Sect. 3. — Protettion of the llif/ht of Navif/ation, 

(i.) In General. 

779. Where a private person sustains special damage by reason 
of any obstruction to navigation he may abate it, but only in so far 
as is necessary to enable him to exercise his right, and he is not 
justified in doing this on the ground that it is a nuisance to the 
public («). 

780. Instead of liis remedy by abatement he may have his 
action in respect of his special damage (t). Other remedies for the 

{1) White V. rhillips (1863), 15 C. B. (N. s.) 245. 

(m) North Staffordshire Rail, Co, v. Uanley Corporation (1909), 73 J. P. 
477, C. A, As to a temporary bridge, see Priestley v. Manchester and 
Leeds Rail. Co. (1840), 4 Y. & C. (e.x.) 63. 

(n) Wiggins v. Boddington (1828), 3 C. & P. 544. 

(oj Hale, do Portibus, c. 7; R, v. Beits (1850), 16 Q. B. 1022; li, y, 
Randall (1842), Car. & M. 496 ; and see R. v. Shepard {\S22), 1 L. J. (o. 8.) 
(K. B.) 45; R, V. Bell (1822), I L. J. (0. 8.) (K. B.) 42 ; A.-Q. v. Lonsdale 
(Earl) (1868), L. R, ? Eq. 377 ; A.-G. v. Ternj (1874), 9 Ch. App. 423 
(where the court interfered when the obstruction was for 3 feet in a channel 
of 60 feet width) ; R, v. Tindall (1837), 6 Ad. El. 143. A person is not 
rosponsible criminally for an obstruction which renders a harbour in some 
extreme cases loss secure (R. y. Russell (1854), 3 F.. & B. 942). 

(p) A. O, y. Terry, supra, per Jessel, M.K., at pp. 427, 428, overruling 
R. V. Russell (1827), 6 B. & C. 566 ; R. v. Ward (1836). 4 Ad. & El. 384. It 
is not sufficient that the incouvcuieiice is counterbalanced by the benefit 
conferred (R. v. RandaU, supra). 

(a) S.S. Utopia" (Owners) y, S.8. ** Primula" (Owners and Master), 
“ l%e Utopia,” [1893] A. C, 492, P.C.; [1911] P.40; ^eeWhitev. 

Crisp (1864), 10 Exch. 312, and Brown v. Mallett (1848), 6 C. B. 599. 
explained in S.8. "Utopia" (Owners) v. 8,8, "Primula" (Owners and 
Master), "The Utopia," supra, at pp. 496, 497; see also Harmond v. 
Pearson (1808), 1 Camp-bl.j. 

(r) See title Shipping ani> Navig.^tion, Vol. XXVI., pp. 564, 655. 

(•) Dimes v. PeUey (1850), 15 Q. B. 276; Davies v. Mann (1842), 10 
M. & W. 546; Colchester Corporation v. Brooke (1845), 7 Q. B. 339; see 
title Nuisasce, Vol. XXI„ p. 547. 

(t) Rose y. Miles (1816), 4 M. Sc S. 101 (where a barge owner had to 
unload his yessel^and carry his cargo over land because the navigable 
channel was entirely blocked by another vessel). 
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protection of the right of navigation are by information by the 
Attorney-General on behalf of the Crown in respect of its pre- 
rogative right of conserving navigation (a), or by action in the 
name of the Attorney-General at the relation of some class of 
persons (/>), or by indictment (c). 

(ii.) Pori of London^ 

781. The limits of the Port of Loudon commence at an 
imaginary straight line (known as the landward limit) drawn from 
the high-water mark on the hank of the Thames at the boundary 
line between the parishes of Teddington and Twickenham to high- 
water mark on the Surrey bank immediately opposite to the point 
first mentioned, and extend down both sides of the Thames to an 
imaginary straight line (known as the seaward limit) drawn from 
the pilot mark at the entrance of Havengore Creek in Essex to the 
Land's End at Warden 1‘oint in the Isle of Sheppey, and include all 
islands, rivers, streams, creeks, waters, watorcjjurses, channels, 
harbours, docks, and places contained in the above limits, and all 
places which under any Act of Parliament are to he deemed to he 
within the Port of London, hut not any part of the river Medway 
above the seaward limit of the jurisdiction of the Medway Con- 
servancy, or any part of the river Swale, or any j)art of tlio river 
Lee or Bow Creek within the jurisdiction of tlm Loo Conservancy 
Board, or any part of the Grand Junction (Janal id), 

782. Within these limits the Port of London Authority has 
power to take such steps as it may consider necessary for the 
improvement of the river and the accommodation and facilities 
afforded in the Port of London (^), and, so far as navigation of the 
Thames below the landward limit of the Port of London is concerned, 
this authority has all the powers that had been conferred on the 
Thames Conservancy before the 31st March, IVOO (f ). 

(а) A.-G. V. Johnson (1819), 2 Wils. (on.) 87 ; v. Parmeter (1811), 

10 Price, 378 ; A. G. v. Hichurds (1795), 2 Anst. 003. 

(б) A.-G, V. Terry (1874), 9 Cli, App. 423; A. G. v. Wriyhf, [1897J 2 
Q. B. 318, C. A, 

(c) 22. V. Russell (1827), 6 B. k 0. 506 ; 22. »v. Ward (1836). 4 Ad. & El. 
384 ; 22. v. Betts (1850), 10 Q. B. 1022 ; 22. v. Russell (1854), 3 K, & B. 
942. But iiidictmoiit does not lie when the obstnicfion happens by 
accident or raihlortune (22. v. Watts (1798), 2 Eap. 675). 

id) Port of London Act, 1908 (8 Edw. 7, c. 68), MuA. V. 

(e) Ibid., 8. 2 (1). The Port of London Authority ik a bodv corporate 
consisting of eighteen elected members, ten appoinrid members, and a 
chairman and vice-chairman appointed by the Port Authority (t5id., s. 1). 
'I’ho undertakings of various dock ccmipanics title Metikjpolis, 

Vol. XX., p. 410) were transferred to the Port ot London Authority by tlio 
Port of London Act, 1908 (8 Edw. 7. c. 68), s. 3 ; and this authority was 
further empowered to purchase certain other uridertakingB {ibid., b. 4), 
piers and landing places {ibid., k.- 5). 

(/) Ibid., 8. 7; see London t.'ounty Council v. Port of London Authority 
( 1914), 30 T. L. R. 400. l^rior lo 1 908 the conservancy of the 'I haraes from 
Cricklade to Yantlet Creek was vested in the Thames Con.wrvanc 7 ^. The 
powers of the Thames Conservancy which have been transferred to the 
Port of London Authority included all the p<>\ver8 and autliorities, riglilH 
and privileges with respect or relating to the conservancy and regulation of 
the Thames and of the several rivei’S, streams and waterconrseH, within 
the flow and reflow of the tides of the Tliam^?, and upon the hanks, shore! 
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783. The powers of dredging the river within the limits of the 
Port of London may by provisional order of the Board of Trade be 
extended to parte of the Thames Estuary and the shores thereof 
lying to the eastward of the seaward limit of the port (^). 

Sect. 2. — On Natural Inland Watercourses. 

Suh-Skot. 1 . - K'ximi and Nature of the lli<jlit of Navvjaiion, 

784. As the soil of non-tidal rivers is iwimd facic the property 
of the riparian owners and not of the Crown, there is no common 
law right in tlie public of navigating thereover, but the right may 
have been acrpiirod by dedication or presumed dedication as 
evidenced by long user, or by Act of Parliament (h). 

The right of navigation in non -tidal waters when acquired by 
the public is simply a right of way similar to a right of way on 
land(t). It may extend over the \Ci()le width of the watercourse, 
or be restricted to a particular part thereof ( j). It carries with 
it no right to the soil, or any right of fishing or fowling or of 
recreation over the soil {k). 


and wharfs of the Thaiiics and Tort of London whicli immediately before 
tho paHsiiig of the Thames (!ons<n'vancy Act, 1857 (20 & 21 Viet. c. cxlvii.), 
were vested in or might be exercised by or which had heretofore been cxer- 
ciftcd by Her Majesty in right of her Crown or which at any time before the 
passing of that Act w'cre given or granted to or bad bc(*ii exercised by or 
whicli were vested in or miglit he exercised by the mayor and commonalty 
and citizens of Loudon or by tho mayor and aldermen of t he Vity or by tho 
Lominon Council or by the Lord Mayor by any statutory enactment in 
force immediately before the passing of that Act, and not repealed by the 
'rhames (-onscrvancy Act, 1894 (57 & 58 Viet. c. clxxxvii.), or by prescript 
tion, usage, or charier or othemisc, and wore vested in the eouservalors 
immediately before the passing of the Thames Conservancy Act, 1894 (57 
k, 58 Viet. c. clxxxvii,), s. 60, and the powers sot out at pp. 40S et sea.t 
lujut, and the ])Owci*8 of dredging the channel of the Thames from the 
Nore to Gravesend conferred by the Thames Conservancy Act, 1905 (o 
Kdw. 7, c. cxcviii.). Tho powers and duties of the Watermen’s Company 
with i\‘8pect to the registration and lioonsing of craft and boats, the 
lioensing of lightermen, and watermen, and tho government, n'gulation and 
control of lightermen and watermen, including the appointment of plying 
plac 4 )s and insjiectors, Lave been transferred to the Port of London 
Authority, but the power of licensing lightermen and watemion may, by 
arraugement, bo exerclKcd by the Watermen’s Company on behalf of the 
Port Authoritv, unl<'88 tho authority otherwise 8 et ermines (Port of London 
Act, 1908 (8 lidw. 7,c, 68), s. H). As to the powers of tho Commissioner 
of Police ill the metropoliran area, see title Police. Vol. XXII., p. 471. 

(§) Port of London Act, 1908 (8 Edw. 7, c. 68), s. 7 (2) (d) ). 

(h) See note (o), p. 398, anf€. As to canals and other artificial water- 
rourseB, see titles Fisheries, VoL XIV., p. 581 ; Railways and Canals, 
Vol. XXI IL. pp. 779 «« seq, 

(i) On Ewinq v. Colquhoun (1877), 2 App, Cas. 839. 

(j) Williams v. Wilcox (1838), 8 Ad. & El. 314, 329; Micklethwait v. 
Vvicmit (1892), 67 L. T. 226 ; On Ewing v. Colqultoun, supra. 

{k) Orr Ewing v. Cclmhoun, supra ; Micklethwait v. Vincent, supra ; 
Smith V. Andrews, [1891 J 2 Ch. 678 ; Blount v. Layard ( 1888), [1891J 2 Ch. 
681, n., C. A. By no amount of user can the public acquire a nght to 
reorcgiite (Bmtke v. I)awi4,(l889), 44 Ch. D. 110; see also Simpson v. 
A.-On [19041 A. C. 476, 492), In the case of the River Thames, it is 
provided by the Thames Conservimcy Act, 1894 (67 6c 58 Viet. c. clxxxvii.), 
s. 72, that the public may navigate the Thames for either pleasure or 
pro6t : SCO p. 411. post. 
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785 . The right of navigation does not include a right of towing 
along the banks (2), though such a right ma}' be acquired in 
any of the ways above mentioned (m). It is doubtful whether the 
right of anchoring or of placing fixed moorings, which is an 
incident of the right of navigation in tidal water, is also an 
incident of navigation in non-tidal water, except in cases of 
necessity or at places where such a right has been acquired by 
custom (7i). 

786 . A subject may make a watercourse navigable by means 
of locks and cuts and obtain a charter enabling him to take tolls 
from boats using them, but if there is no evidence that the way 
through the locks has been dedicated as a highw'ay the subject is 
not bound to maintain the locks, or allow the public to navigato 
through them (n), 

Suh-Sect. 2. — Ohstruciion, 

787 . Obstructions which existed at the time the right of 
navigation in non< tidal water originated cannot be removed, for 
the right to navigate must have been acquired subject to the 
continuance of such obstructions ; hut obstructions placed sub- 
sequently may be remedied in the same way as obstructions in 
tidal waters (p). 

788 . When the whole width of a river was a common passage 
for boats and ships before the reign of J^blward I. weirs erected 
since that time are unlawful, and so too is any enlargement of 
ancient weirs (q). Once the right of navigation exists over u 
particular locality no one may without the authority of Parliament 
place anything there wdiich is a nuisance to the navigation (r). 

789 . Where a river changes its course, the right of naviga- 
tion passes with it («), even though the change is sudden (0, but 

(l) Ballv. Herbert {\1 SO), 3 Term Rop. 253, 264, Vernon v. Prior 
(1747), unreixirted. 

(m) See p. 303, ante. 

(n) Tims, where the right of navigation owes its OFjgin to dedication, and, 
as stated in Orr Ewing v, Colquhoun (1877), Z App. (las. 839, 854, is simply 
a right to pass through a private (?8tato in order to get to some place, similar 
to a right of way on land, it follows that there is no right to delay on the 
way longer than is reasonably necessary ; compare Original llartlevool 
CoUieriee Co. v. Oibb (1877), 5 Ch. D. 713, per .Iksskl, M.K., at p. 721. 
Moreover, in non-tidal water, navigation is acquired subject to the righU 
of the landowners, whilst in tidal water the owner of the soil takes subject 
to the rights of navigation. As to proof of custom, see title Custom and 
U.«AOES, Vol. X., pp. 236 etieq. 

(o) Simpson v. A.-G., [1904] A. C. 476. 

ip) See p. 402, amie. 

iq) WiUiami v. Wilcox (1838), 8 Ad. & El. 314, 329; stat. (1360-1) 26 
Edw. 3, St. 4, c. 4 ; stat. (1472) 12 Edw, 4, c. 7. This later statute only 
applies to navigable rivers {RoUe v. Whyte (1868), L. R. 8 Q. B. 286). An 
ancient brushwood weir must not be converted to a stone weir {Weldv, 
Hornby (1806), 7 East, 195). 

(r) Bicketi v. Morrie (1866), L. R. 1 Sc. & Div. 47 ; Orr Ewing v, 
Col^htmn, supra; A. -6?. v. Lonsdale (Earl) (1869), L. R. 7 Eq. 377. 

(s) Foster v. Wright (1878), 4 C. P. D. 438. 

(f) Carlisle Corporation v. Graham (1869), L. R. 4 Exch, 361 ; Thakurain 
Bitraj Koer v. Thakurain Sarfaraz Koer (1905), 21 T, L. R. 637, P. C. 
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when the part of the river over which there does exist a right of 
navigation becomes blocked there is no right to have abated an 
obstruction in the other part of the river the removal of which 
would enable the navigation of the river to be continued over that 
other part (u). 

Sou-Sect. 3. — rrotedinn of the lU/jIit. 

(i.) In Oentral. 

790. The right of navigation on natural inland watercourses is, 
in the absence of any express parliamentary enactment, protected 
by the same means as the navigation on tidal watercourses is 
protected (a). 

(ii.) Thames. 

791. For the purpose of conservancy by the Thames Conservancy 
the Thames means so much of the rivers Thames and Isis as are 
lietwoen the town of Cricklade and the landward limit of the Port 
of London and so much of the river Kennett as is between the 
common landing-place at Heading and the river Thames and all 
locks, cuts and works within the said portions of such rivers (h). 

792. Subject to the special provision of the Thames Conservancy 
Act, 1894(c), the conservators have power to improve and complete 
the navigation of the Thames wheiher for profit or pleasure, and 
for that purpose may make, erect, maintain, alter, extend, dis- 
continue, remake and re-eroct such tow-paths, banks, roads, bridges, 
ferries and ways, for the towing of ves.sels with horses or otherwise, 
and such locks, pounds, turnpikes, wharfs, weirs, bucks, sluices, 
winches, spikes, dams, floodgates, engines, toll-houses and watch- 
houses for the use of the navigation as they think lit (d ) ; and may 
regulate the flow of water and prevent mil'- owners from drawing 
off the water below a certain level (c). 

793. The conservators must cause any vessel sunk or stranded 
in the Thames to be raised, or blown up, or otherwise destroyed ; 
if the vessel or any part of her or her cargo is saved they must 
be sold in such manner as the conservators determine ; the latter 
may recoup themselves out of the proceeds for the expenses 
incurred and any expenses incurred in watching and controlling 


(tt) On Ewing v. Colqukoun ( 1877), 2 App. (’as. 839 ; Williamt v. Wilcox 
(1838), 8 Ad. & EJ, 314; EaU v. Herbert {llSi)), 3 Tmii Rep. 253, 263; 
loe title Fisheries, Vol. XIV., p. 592. 

to) See pp. 404, 405, ante. In respect of many waters, Parliament has 
conferred the duty of conservancy on statutory bodies or other corporations ; 
UH, for example, in respect of the Thames, on the Thames Couservaiioy ; 
the Severn, on the Severn Commissioners ; the Trent, on the Trent Naviga- 
tion Commissioners. Where Parliament lias created an authority to repair 
and cleanse a non-tidal river, such authority is not authorised to cut a new 
channel in the bed of the river so as to give access to a wharf [Pariheriche 
V. Moion (1774), 2 Chit. 658). 

(ft) Thames (ionaervanoy Act 1894 (57 & 58 Viet. c. clxxxvii.),. s. 3; 
Port of London Act, 1908 (8 Edw. 7, c. 68), Sched. V. As to the land- 
ward limits of the port of Jjondon, sec p. 405, ante. 

(c) 67 & 58 Viet. c. clxxxvii. 
id) Ibid., 8. 62. 

(c) Ibid., 88. 76, 76. 
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the vessel, and the surplus, if is held for the person entitled 
thereto ; the owner of the vessel is liable for anv deficiency (/). 

794. The conservators may remove anything causing an 
obstruction in the river, or to the use of the towing-path, or any 
floating timber which obstructs the navigation, but when the 
obstruction is a tree, bush, shrub or projection the coiiserviitora 
may apply to a court of summary jurisdiction to order the owner to 
cut, prune, or lop such tree, hush, or shrub or remove the projection, 
and on his failing to comply with the order the conservators may 
do the work (r/). 

795. When any wharf, ])ier, or artificial bank is out of repair 
80 as to be dangerous to life or to vessels lying alongside or to the 
navigation, the conservators may order the owiuu* to repair to the 
Butisfaction of their engineer, and on his failing to do so the 
conservators may do the work (70. They may also remove at 
the cost of the owner broken, dangerous, or useless piles, mooring 
chains, or other nuisances, ami remove or shorten any waterways, 
causeways, stairs, or other projections injurious to navigation ii). 

796. For the purpose of making and improving and keeping the 
navigation free from obstruction the conservators may dredge, 
cleanse, and scour the river (/t), or alter, deepen, restrict, enlarge, 
widen, diminish, lengthen, sliorten, straighten and improve the bed 
and channel (/), and reduce or remove any shoals, shelves, hanks, 
mudhanks, or other accumulations and shorten any bend and 
remove any angle, and ahjito or remove all obstructions and all 
nuisances and almses whatsoever in the river or on the hanks or 
shores thereof (m). 

For the repair of the to\Ying paths and roads and the straighten- 
ing and improving the course of the Thames, and filling up and 
raising creeks, inlets, bends, flats, and sloblnfids in or adjoining 
the river, they may dredge and raise grawl, sand, and other 
substances («), and license persons to do so(o). Below Teddington 

(/) Tliaiiies Coufcicrvamjy Act, 1894 (57 iV 58 Vi^t. c. cUxxvii.), r. 77. 
The deficiency may bo recovered although tlie ownerH of the vosRel siiiik 
have abandoned her before tlie expenses wer6 incurred {The Annie (1887), 
12 P. D. 60; The WalUend, [1907] P. 302). In oRtimating the expenses the 
cost of special apparatus used may be taken into account {The Harrington 
(1888), 13 P. D. 48). 

(^) Thames (Jo uservancy Act, 1804 (57 & 68 Vict.c. rlxxxvii.), ss. 78, 79. 
'1 he conservators are not lialile for an obstruction of winch they have or <;an 
have had no knowledge {Qridley v. River Thames Conservators (1886), 3 
T. L. K. 108, C. A.); see also Queens of the River Steamship Co. v. 
Eas'on^ 6ihb db Co. and River Thames Conservators (1907), 96 L. T. 901, 

A.; Forbes v. Lee Conservancy Board (1879), 4 Ex. D. 116; and title 
j>nippiNG AND Navigation, Vol. XXVI., p. 647. 

(^) 'Hiames Conservancy Act, 1894 (57 & 68 Viet. c. clxxxvii.), s. 80. 

(i) Ibid., 8. 81. Except in cases of emergency they may not exercise 
this power above the City Stone above Staines Bridge, unless the owner or 
occupier has had seven days' written notice to remove the nuisance {ibid.), 

(^) Ibid., 8. 83 (1) (a). 

(l) Ibid., 8. 83 (1) (b). 

(m) Ibid., 8. 83 (l)4c). Shore ” means the shore of the Thames as far as 
the tides flow and reflow between high- and low- water mark of ordinary 
tides (ibid., s. 3). 

(n) Ibid., BS. 83 (1) (d), 84. 

Co) Ibid. 88. 83 ( 2), 87. But material dredged above the City Stone 
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Lock they may dredge ballast for ships, and may undertake tc 
supply ships with ballast, or to ballast or unballast them (p). 

797. The conservators may license all erections on the bed oi 
shores, and may maintain mooring chains, and remove on making 
compensation any private mooring chains in the tideway (q). 

They may also erect such piers and landing places below Tedding 
ton Lock as they shall deem most advantageous to the public anc 
causing the least obstruction to the navigation, and may reraov< 
or close them, though if it is a landing place which has beei 
marked by the Watermen's Company that is affected a new one mus 
be made in its place (r). 

798. The conservators are the authority for erecting and main 
tainiiig the beacons necessary for the navigation, but no lighthousi 
may bo placed bolow London Bridge. As such authority they hav< 
power below Teddington Lock to remove, alter, or screen any ligh 
on or near the river which they think likely to mislead persom 
navigating («). 

799. Any person commits an offence who without lawful excusi 
in a reasonable time after notice fails to remove any obstruction t( 
the towing path (t), or who unloads, throws, puts, causes, or suffers ti 
fall any ballast, stone, earth, mud, ashes, dirt, soil, rubbish, or refusi 
from manufacture into the Thames or on the shore or into am 
tributary of the Thames within three miles of the Thames so tha 
it may be carried into the Tlianies, or knowingly puts any of tho8< 
things anywhere where they are likely to be carried by floods oi 
extraordinary tides into the Thames (at). 

It is also an offence for any person to obstruct the navigation Ir 


above Staines Bridge must be used above that stone (Thames Conservanci 
Aot, 1894 (57 & 58 Viet. o. olxxxvii.), B. 83 (2) ). Conservatora Lave n< 
power in the Upper Thames to license persons to dredge ballast for sah 
(Palmer v. Thames Cpnservaiars, [1902] 1 Ch. 1C3). As to their powers t< 
license ])ersoDS in the tidal portion of the Thames, see Thames Conservator 
V. Smead, Dean d: Oo., [1897] 2 Q. B. 334, C. A., disapproving Pearce v 
Bunting, R v. Wedd, Ex parte Pearce, [1896] 2 Q. B, 360. 

(p) Thames (’onservuiicy Act, 1894 (67 & 68 Viet. o. olxxxvii.) 
B. 83 (3). (5), (6). 

(q) Ibid., 88. 109, 112, 116. No erections or mooring can be put on tlj« 
bed or shores of the river without the conservators’ licence (ib%d., ss. Ill 
114). But this licence will not legalise any injury to the rights of otheri 
{Lawes v. Turner (1892), 8 T. L. R. 684) ; see also note (6), p. 408, ante. 

(r) Thames Conservancy Act, 1894 (57 & 68 Viot. c. clxxxvii.), ss. 119 
124. 

(s) Ibid,, ss. 135, 130, 137. The power of erecting beacons and light 
houses within the Port of London has been transfened to the Port of Londor 
Authority ; see p. 405j, ante. 

(t) Thames Conservancy Act, 1894 (57 & 68 Viet. c. clxxxvii.), s. 82 
The penalty is not exceeding £5, and a daily penalty not exceeding 
(ibid), 

(u) Ibid., s. 92. The penalty is not exceeding £20, and a daily penalty 
not ezoeeding £10 (ibid.). In tne notice the conservators must specify the 
place where the nuisance is (Thames Conservators v. CherUey EureX Sanitari 
Authority (1885), 1 T. L. R. 636). It is not an offence to put rubbisD 
into the Thames below the seaward limits of the river (Fuller v. Paym 
/ISSThST. L R. 729). 
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means oi any weir, bridge, pile, dam, chain, barrier, or other 
implement (a). 

800. Subject to the provisions of the Thames Conservancy Act, 
1894 (b), all persons, whether for pleasure or profit, may go and be, 
pass and repass, in vessels over and upon any and every part of the 
Thames through which Thames water flows, including all such 
backwaters, creeks, tide channels, bays and inlets as form part of 
the river (c). The conservators may, for purposes connected with 
the navigation or with any public works or for the preservation of 
public order, for a limited time exclude tlio public from specified 
|X)rtionB of the river (d). 

801. This right of navigation includes the right to anchor, moor, 
or remain stationary for a reasonable time in the ordinary course of 
pleasure navigation, subject to such restrictions as tho conservators 
may make by bye-laws (c). 

The conservators are hound to make special rt^gulations to pre- 
vent annoyance to any occupi(‘r of a riparian resilience by reason 
of the loitering or delay of any housel)oat or steamboat ; and tho 
riparian owner may exercise any higal remedies ho j»os 80 BBes for pre- 
venting the anchoring, mooring, loitering, or delay of any vessel (/). 

802. Besides complying with any hye-laws relating to naviga- 
tion made by the conservators, every vessel navigating tho 'JhamoB 
must be navigated with care and caution and at a spci^d and in such 
a manner as not to endanger the lives of, or cause injury to, per 
sons or endanger the safety of, or cause damage to, other vosBels or 
any mooring, or to the hanks of the river or other property, and 
special care mnst he used when passing vessels of all kinds, 
especially those of the smaller class and such as are employed in 
dredging or removing sunken vessels or other obstructions 


(a) ThunifiR ronservaiicy Act, 1894 (57 & 58 Viet, c.olxxxvii.), s. 72 (6). 
This does not apply to obstructions which existed for twenty years before 
August, 1885 {ibid.). The penalty is not exceeding T5, and a daily p(*nalty 
not exceeding £2 for every day such obstruction remains after notice from 
the conservators (ibid.). 

(^) 67 & 58 Viet. c. clxxivii. 

(c) Ibid., 8. 72 (1). Private or artificial cuts for the purpose of drainage 
or irrigation, and also artificial inlets for moats, boathouses, ponds and 
other like private purposes, and all channels made, by agreement with the 
conservators under the powers of the stats. (1623) 21 Jac. 1, o. 32; (1760) 
24 Geo. 2, c. 8; (1701) 11 Geo. 3, c. 45; (1775) 15 fieo. 3, c. 11; (1798) 
28 Geo. 3, c. 51 ; (1795) 25 Geo. 3, c. 106 ; (1812) .52 Geo. 3, o. xlvii., or 
wliich had lawfully existed for twenty years before the 14th August, 1886, 
are not part of tlie Thames for the purpose of navigation (TJiames Con- 
servancy Act, 1894 (57 & 68 Viet. c. clxxxvii., s. 72 (1) ). 

id) Ibid., 8. 72 (3). 

(e) Ibid., 8. 72 (4). 

(/) Ibid., 8. 72 (4), (5). No vessel may anchor, moor, fasten or lie in 
any part of Taplow mill-stn'am between the lock and Clemarsh meadow, 
under a penalty not exceeding £5 (ibid., s. 73). As to the right to fir 
moorings in the ti^al part of the Thames, see A.~0. v. Wright, [1897] 2 
Q. B. 318 C. A. 

(?) Thames Conservancy Act, 1894 (57 & 68 Viet, clxxxvii.), s. 164. Th« 
penalty for breach of this provision is not exceeding £20 (ibid.). 
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803. The conservators may make bye-lavrs for, inter alia, 
regulating the navigation, preventing obstructions, compelling 
vessels to carry liglits, prescribing, below Teddington Lock, limits 
above which various classes of vessels to be defined by such bye- 
laws and used only and principally for carrying passengers or 
for excursions shall not navigate, preventing disturbances of the 
navigation, purposes of recreation, and regulating the passage of 
vessels on occasions when large crowds may assemble (/t)- 

804. The cons(*rvatora may appoint a harbour master, who has 
power to regulate tlie time and manner in which a vessel may enter 
into, go out of or lie in the river, and her position whilst there, the 
manner in which slie shall take in or discharge cargo or ballast (t), 
and to remove any vessed disoI>eying his orders (A ). 


Part IV.- Harbours, Docks, Piers and 
Wharves. 

Sect. 1. — HarhourH, Docks and Piers. 

Sub-Sect. i.—Comtructim, 

805. Whenever a harbour, dock, pier or wharf (/) is to be con- 
structed and may be an obstruction to navigation, or in respect of 
the use of which it is desired to have power to levy tolls aud rates, 

{k) ThamcH (’oiiservancy Act, ISi)4 (.’>7 & 58 Viet. c. olxxwii.), r. H)1. 
Oil HO imich of Oic 'rhaincK as is wiOiiti tiic litmis of iho Mctrfjpolitan Police 
area, the (’Incf (’oi)iiinssit)iH‘r may al>o n^giilate the passage of vcssols on 
lik(M)ccasions (/fnVi.) ; sro, further, title Police, \"oI. XXII., pp. 407, 471. 
Within the Port of Lomlon, the J*ort .Authority may arrange that the 
'rhanics CoiiRcrvators Hhall exorcise the powers of the Port Auiliority for 
regulating tlu' passage of vessels on the oeeasion of a regatta, boat race, 
or other similar oceasion (Port of Loudon Act, 1908 (8 Kdw. 7, c. 08), 
s. lo;. 

(t) Thames t^oiiseiVtnicy Act, 1894 (57 & ."iS V'ict. c. clxxxvii.), 68. 126. 
128. This power docs not apply to any part of the river where by Act of 
Parliament it is declared that no ve.ssel shall lie, nor has the harbour master 
any power to unmoor or remove from any part appointed as a boarding 
landing, landing, or quarantine station any ves.sel placed there under the 
authority of the Commissioners of Customs, or to place a veBsel within low- 
water mark alongside any quay, custom-house station, or any place appro- 
priated to the Bervice of the customs (ibid. , s. 128). By ibid., s. 127, assistant 
hlrbour inaslci*B may be appointed. 

(k) Ibid., 8s. 130, 132, Disobedience to the harbour masters orders is 
punishable by a fine not exceeding £5 (ibid., a. 129), 

(l) Except whore otherwise stated, this part of the present title relates 
U) the coiistniction and maintenance of harbours, docks, and piers to 
which, by Act of Parliament, the provisions of the Harbours, Docks, 
and Piers* Clauses Act, 1847 (10 & 11 Viet. c. 27), are made to apply, and 
the expresflion *' the harbour, dock, or pier’* means the harbour, dock, or 
pier aud the works connected therewith authorised by the special Act. 
For other definitions of “harbour,” see note (n), p. 413, note (in), p. 420, 
past,' Merchant Shipp^g Act, 1894 (57 & 68 Vict. c. 60), s. 742; E. v. 
flantkim (18861, 2 T. lu R, 234, 0. A. As to the management of vessels 
m harbour and provisions for the safetv of harbours, see title Shipping 
AND Navigation, Vol. XXVI., pp. 639 it seq., 643, 644. 
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a special Act of Parliament must be obtained, unless the expense 
to be incurred does not exceed il00,000,in which case a provisional 
order may be obtained for that purpose from the Board of Trade (»»). 

(i.) Under Sjtecial o/' Parliameni. 

806. When a person or corporation (hereinafter referred to as the 
harbour authority (a)) is authorised hy a special Act of Parliament 
to construct or improve a harbour, dock, or pier, it is usual to find 
incorporated by reference in that special Act all or some of the 
provisions of the Harbours, Docks, and Piers Clauses Act, 18-17 
Where the special Act authorises the acquisition of land otherwise 
than by agreement, the provisions and restrictions in the Lands 
Clauses (Consolidation) Act, 184r)(ji), apply (f/). 

807. In addition to lands authorised to he conipulsorily taken, 
the harbour authority may by agreement purchase lands for any 
of the following purposes, namely: making and providing addi- 
tional yards, wharves and places for receiving, depositing and 
loading and unloading goods (r), and for the erection of weighing 
machines, toll houses, offices, warehouses, sheds, and other buildings 
or conveniences; and making convenient roads to the harbour, 
dock, or pier, or any other purpose which may be requisite or 
convenient for the formation and use tliereof(«j. 

Errors in the plans and books of reference deposited in compliance 
with the Standing Orders of the Houses of Parliament may, after 
ten days’ notice to the persona affected, he corrected by two justicc^R 
of the peace, and their certificate and plans and sections of altera 
tions and the original plans and sections have to l)e deposited with 
the clerk of the peace for the county in which the lands are 
situate (0. 

On the deposit of tlmse documents the harbour authority may 
commence the works (i/). 


(m) General Pier and Harbour Act, 1801 (24 & 2., Viet. c. 45), a. 2. As 
to the collection and recovery of liarbour ratcH, hco title Suiitino ani> 
Navigation, Vol. XXVI., pp. 624 ci seq. 

(n) By the Merehant Shipping Act, 1894 (57 & ,58 Viet. c. 00), s, 742, 
the term harbour authority ” includes all persons or bodies of porsons 
corporate or uiiinoorporato being proprietors ‘of or intrusted with the duty 
or invested with the power of constructing, improving, managing, 
regulating, maintaining or lighting a harbour. For the purpose of 
limiting liability (see title Shipping and Navigation, Vol. XXVI., pp. 612 
e< ieq.) the term “owner of a dock” incliido.s any person or authority 
having the control or management of any dock, including wot dock and 
basin, tidal docks and basins, locks, cuts, entrances, dry docks, graving 
docks, gridirons, slips, quays, wharves, piers, stages, landing places, and 
jetties (Merchant Shipping (Liability of Shipowners and others) Act, 1900 
(63 & 04 Viet. c. 32), s. 2 (4), (6) ). 

(o) 10& 11 Viet. c. 27. 

(p) 8 & 9 Viet. c. 18 ; see title Compulsort PuitciiASE of Land and 
(Compensation, Vol. VI., pp. 12 et seq. 

iq) Harbours, Docks and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27). 

8 . 6 . 


(r) The term “ goods ” includes wares and merohandwe of every 
description, and all articles in respect of which rates or duties are payabfe 
under the special A^t (ihtd., s. 3). 

(a) Ibid., s. 20. 

(() Ibid., 88. 7, 9. Clerks of the peace are authorwed to give certified 
copies of these documents, which are receivable in evidencA^ [ibid.e s. 10). 
{u) Ibid., s. 8. 
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808 . When consfcractiiig the works the harbour authority must 
not deviate from the line laid down in the deposited plans more 
than the prescribed number of yards, and when no number is 
prescribed, then not more than ten yards, and the authority must 
not take or use for the purpose of deviation land not mentioned in 
the book of reference or certificate of the justices without the 
written consent of the owner of the land (a). 

809 . When the works are to be on the seashore or on any land 
between the higli- and low- water mark, they must not be constructed 
without the consent of the CommisBioners of Woods and Forests 
and Board of Trade, and then only according to such plans and 
under such restrictions and regulations as those departments 
approve of, and without the like approval these works may not be 
extended or altered (6). Alteration or deviation from the deposited 
plana must have the same approval (c). 

If the harbour authority constructs the works without such 
approval, the Board of Trade, at the expense of the harbour 
authority, may abate and remove and restore the site to its former 
condition. 

Where the works are in a navigable river and tliere is a con- 
servancy authority, its approval must be obtained (d). 

810 . As part of its undertaking the harbour authority may 
construct such warehouses, storehouses, sheds, and other buildings 
and works as the authority deems necessary for the accommodation 
of goods to be shipped or unshipped, and may erect such cranes, 
weighing machines and other conveniences, weights or measures, 
as it thinks necessary for unloading, loading, measuring and 
weighing such goods, and may hire persons to work the same; or 
the authority may lease the warehouses, wharves, cranes etc, for 
any period not exceeding three years («). 


(а) Harbours, Docks, and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27). 
s. 11. “Deviation,” as used in Acts of ParliaTnont, simply means sLiftiiu; 
the work in its iritej^rrity from one site to another which may be deemeti 
more suitable ; it does not imply a right not only to alter the situation 
of the work but in doing so to dispense with a half or two-thirds of ii 
(Herron v. Baihmines and Rathgar Improvement Commmionef8,[\S^2]A* V. 
498, per Lord Watson, at 517). 

(б) Harbours, Docks, and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), 
s. 12. It seems that under this Act the approval by the Commissioners 
af Woods and Forests and Board of Trade of works below the low-water 
mark is not required ; though such works may not be done without the 
consent of the Crown when the Crown is owner of the bed. If the shore 
belongs to a private person his rights thereto must not be prejudiced, 
except in so far as power to purchase the same is given by the special 
Aot (thtd). As to the Commissioners of Woods and Forests, see title 
Constitutional Law, Vol. VII., pp. 122 et eeq. ; as to the Board of 
Trade, see ibid., pp. I02, 103. 

(c) Hjirbours, Docks, and Piers ('lausos Act, 1847 (10 & 11 Viet. c. 27), 
8, 18. 

(i) Ibid., B. 12. 

(a) Ibid., Bs, 21 — 23. As to the provision of weighing machines by the 
Port of London Authority, see Fori of London Authority v. Cairn Line of 
Steamere^ Lid:, [1913] 1 K. B. 497 ; title Shipping and Navigation, 
Vol. XX vl., p. 639, note (m). As to meters and weighers appointed by 
a harbouj anthority, see ibid., p. 643. 
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811. When the works are completed and the chtiirman of 
quarter sessions has certified that the harbour, dock, or pier is fit 
for the reception of vessels, the rates authorised by the special Act 
may be enforced (/). 

If required by the Commissioners of Customs, tho harbour 
authority must erect and maintain a watch-house and boathouse 
for the use of tide surveyors of customs, and a sufficient number of 
huts for the revenue officers, with all fit and necessary weighing 
materials (g), 

(ii.) Under lYmmional Orders . 

812. Any person or company intending to make application to 
the Board of Trade for a provisional order to authorise tho con- 
struction of any pier, harbour, quay, wharf, jetty, or excavation on 
or near the shore of the sea, or of any creek, bay, arm of tlio sea, 
or navigable river communicating tlierewith, or to levy rates at any 
existing or at any new works, must, in tlio month of October or 
November preceding such application, publish a notice of their 
intention (//). 

Tliis notice must be inserted once at least in each of two con- 
secutive weeks in some one and the same newspaper published in 
the city, town, or ])liice where the works will bo made, or if there 
is no such newspaper, Uien in a newspaper published in tho county 
where the city, town, or place or some part thereof is situate, and 
if there be none, then in one publisliod in tho adjoining county, 
and the advertisement must also be inserted once at least in thn 
London Gazette (i). 

The notice is to be included in one advertisement, headed with a 
short title descriptive of the undertaking or apj)lication, and is to 
state the objects of the application, specifying such of tho following 
when comprised among the objects of the application : — (1) Exten- 
sion of time for completion of works already ? uthoriRod ; (2) power 
for a company to amalgamate with another, (3) power to sell, 
purchase, lease, or take on lease an undertaking; (4) amendment or 
repeal of any local or special Act of Parliarmuit or of any former 
provisional order ; (5) power to levy any tolls, /atos, or duties, or to 
alter any existing tolls, rates, or duties ; (fi) the conferring, varying, or 
extinguishing of any exemption from tolls, rates, or duties, or of 
any other right or privilege ; (7) constitution or alteration of the 
constitution of any harbour authority, and also a general description 
of the nature of the proposed works, the times and places at which 
the copy of the advertisement and of the plans and sections of the 


if) Harbours, Dorks, and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), 
m. 25, 26, 33. Ak tn the liability of a dock owner for the condition of 
the dock, see title Shipping and Navigation, VoJ. NXVI., pp. 647, 648; 
Pyman Sieamihip Co. v. Hull and Barnsley Railway, [1914] 2 K. B. 788. 

(g) Ibid., 14, 16. As to the provision of a lifeboat and rocket 
apparatus, tide-gauge and barometer, lighlhouHCrt, buoys and beacons, see 
title jShipping and Navigation, Vol. XXVI., p. 645. 

{h) General Pier and Harbour Act, 1861 (24 d: 25 Viet. c. 46), ss. 2, 3 ; 
General Pier and Harbom* Act, 1861, Amendment Act (26 k 26 Viet. c. 19), 
8. 3. ’ 

(i) General Pier and Harbour Act, 1861, Amendment Act (26 & 20 Viet* 
c. 19), Sched. B, Part I., (3), (4). 
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works will be made, and an office in London, or at the place to 
which the application relates, at which printed copies of the draft 
provisional order may be obtained (A). 

813. Oil or before the 30th November there must be deposited 
at the Board of Trade and at the office of the clerk of the peace for 
the county, ridin*?, or division in which the works or any part 
thereof are to be, a copy of the advertisement, and a proper plan 
and section, prepared according to such regulations as the Board of 
Trade may from lime to time prescribe, of the proposed works (/.). 

On or before tlie 23rd December there must be deposited at 
the Board of Trade:— ( 1 ) the memorial of the persons asking for 
the provisional order, signed by one of them, headed in the same 
way as the advertisement, addressed to the Board of Trade and 
praying for a provisional order; ( 2 ) a printed draft of the provisional 
order as prei^arecl by the memorialist; and (3) an ostiinaie of the 
exjiense of the proposed works signed by the person making it. 
J’rinted copies of the proposed provisional order must also be 
deposited for public inspection at the custoni-lionso, if any, of the 
port, outport, or creek to which the application relates (m), 

814. The Board of Trade before making any order may ret|uiro 
and take security for the payment of costs, charges, and expenses 
necessarily incurred by the Board in relation to the order (a). 

815. A provisional order, except such as relates to the levying 
of rates only, cannot he- made without tlie consent of the Commis- 
sioners of Woods and Forests (o), and no order may abrogate or pre- 
judice the right of His Majesty in right of his Crown, or of bis Duchy 
or County Palatine of Lancaster, or of the Crown or I^uke of Cornwall 
in right of that Duchy (p), or extend or be applicable to the Port of 
London or the river Thames, the port and harlx)ur of Jjiverpool or 
the river Mersey, the port and harbour of Glasgow and the river 
(Myde, the port and harbour of Sunderland and the river Wear, 
the port of Kingston-upoii-}Iull or the river Humber, or the river 
Tyne or the port and harbour of Newcastle-upon-Tyne ( 7 ). ^[ore- 
over, the promoter cannot obtain authority either by the provisional 
order or by any Act confirming the same to do anything to prejudice 
or affect any right, privilege, power, jurisdiction, or authority 
belonging to any person by charter, proscription, or local, personal, 
or private Acts for the purjioso of executing any works such as are 
contemplated by the provisional order, or for the management or 
conservancy thereof, or for protecting the navigation of any tidal 
water or navigable river, or for making any river navigable, or 


(A) General Pier and Harbour Act. 1861, Amendment Act (25 & 26 
Vii t. 0 . 19), Sched. B, Part I. Any person applying for a copy of the 
di.ift pTovisioual order -is entitled to have one on payment of Iff. libid.. 
Part 111), 

Vf) Ihtii., 8. 3, Celled. B, Part II. 

(iw) Ibiii.f s. 5, Sched. B, Part III. 

(n) Oenerul Pier and Harbour Act, 1861 (24 & 23 Viet, c, 43), s. 4. 

(0) Ibid., 8. 10. 

(p) Ibid., s>. 1 1, 12. 

(q) Ibid,, s. 13 . 
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otherwise ituproving, maintaining, or oontinuing the navigable 
passage thereof or any works connected therewith, or which shall, 
or shall tend to, prejudice or injuriously affect the access to and 
from any quay, pier, harbour, basin, dock, or inland navigation or 
the channels or passages thereof or leading thereto or therefrom, or 
the use and enjoyment of any quay, harbour, basin, ilnck, or inland 
navigation without the consent in writing of sncli person (r). 

The Board of Trade cannot make any provisional order taking 
away or abridging any right, privilege, power, jurisdiction, or 
authority given or reserved to any person or corporation by 
any local or special Act of rarliameiit without their consent in 
writing (s). 

816. After such inquiries as the Board of Trade may think 
expedient, and wdth the consent of the Commissioners of Woods and 
Forests and, if required, of such persons mentioned above whose 
consent in writing is necessary, the Board may make a provisional 
order, but any sucli order is subject to the following provisions, 
namely : it must specify who are to be the undertakers, and may 
provide for the election or api)oiiitment of commissionorB as nndtu*- 
lakers, and may incorporate them. It may emi>ower the under- 
takers to lake a limited amount of land on lease or otherwise (i) by 
agreement, to levy and recover rates, to make and alter hye-law^s 
for the management of the works subject to the approval of quarter 
sessions, and to borrow on mortgage or bond to a limited exhui* 
on the security of the rates with provision for payment of intei « ,-1 
and repayment of principal (w). 

817. The provisional order may also incorporate by referet)oo the 
Commissioners Clauses Act, 1847 (/e)> the Companies Clauses 
Consolidation Act, 1845 {x\ the Lands Clauses Consolidation Act, 
1845 (.v), or any part thereof, except such part of the Lands Clauses 
Consolidation Act, 1845(?/), as relates to pio'-haso of lands other- 
wise than by agreement, and provide for *he due audit of the 
accounts and roceij)t and expenditure at the works (z). 

In every provisional ord(!r made after 1802 tlio provisions of 
the Harbours, Docks, and Piers Clauses Art, 1847 (</), except when 
specially excepted, are incorporated therein {If). 

(r) General Pier and Harbour Act, 1H61 (24 & 25 Vicl. c. 45), s. 14. 

(«) General Pier and Harbour Act, 1861, Amendment A<'t (25 & 26 Viet, 
c. lU), s. 25. 

(t) Presumably this includes power to puivlia.s<; in lee, because by Ibe 
General Pier and Harbour Act, 1861 (24 & 25 Viet. c. 45), s. 20, the under- 
takers may grant in i‘e(* to the fcjocretaiy of State for War lands for the 
erection of fortifications for the protectiim f)f the liarbour. 

(«) (General Pier and Harbour Act, 1861 (24 A 25 Viet, e, 45), k, 15. 
As to the power of borrowing from the Public Woikn Loan Goirimissioners, 
see p, 419, yod. 

(w) 10 11 Viet. c. 10. 

(j:) 8 & 9 Viet. e. 10, we title GoMrAsins, Vol. V., pp. 074 tii ncfj. 

iy) 8 & 9 Viet. e. 18: see title CoMPi;j..soRy I'l rcbask of Land and 
t uMi'EN'SATiox, Vol. VI., pp. 12 cl seq, 

{s) (general Pier and Uarl»our Act, 1861 (21 & 25 Viet. c. 45), b. 15. 

(a) 10 Ac U VicT. c. 27 ; pp. 413 el i*rq , 

{h) Genera' Pier and Harbour Act, 1861, Amendment Act (25 & 26 Viet, 
c. 19), «. 19. 
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818. After the provisional order is made, a copy must be deposited 
with the clerk of the peace for the county, riding, or division in 
which the works referred to in the order are situate ; and a notice 
of such deposit must be published in some newspaper circulated 
in that county (c). 

819. After the Board of Trade has been certified that the 
deposit and notice have been made, and that fourteen days have 
elapsed since such advertisement, the Board must introduce a Bill 
in Parliament to coiiiirrn the order ; but the order has no validity 
until confirmed (d). Petitions against the provisional order may 
be lodged, and petitioners are allowed to appear and oppose when 
the Bill is in committee as in the case of private Bills (/')• 

820. Before coinmencing the construction of any works 
autliorised by the provisional order there must be deposited with 
the Board of 'J’rado for its approval working drawings of the 
whole of the works, and the works must not bo consfcructod other- 
wise than in accordance with such upj)roval(/). After the works 
are commenced or constructed they must not bo altered or extended 
without first obtaining the like ap[M'oval (7). 

The Board of Trade may, at the expense of tlie undertakers, at 
anytime cause a local survey and examination of the works (/t), 
and may, if any works have been commenced, constructed, altered, 
or extended without the Board’s approval, at the like expense abate 
and remove them, and restore the site to its former condition py. 
If any work is allowed to fall into disuse or decay, the Board may 
at the expense of the undertakers either r('[)air and restore it, or 
abate and remove it (7). During the whole tinm of construction 
such lights for the guidance of vessels as the Board specifies 
must he exhibited and kept burning every night between sunset 
and sunrise (A’). The works must ho completed within five years 
after the passing of the Act confirming the pi’ovisional order, or 
within such time as the provisional order directs, and after such 
time the power of the order ceases except as to so much of the 
works as is completed (/). 

Sitb-Sbct. 2,—h'imnM Aimianf'e /rum Lwal Authorities. 

821. The council of any county or of any urban or rural district 


(c) lienoral Pier and llurlunir Act, 1861 (24 tV 2.') Viet. c. 4o), s. 16. 

(d) Ibid., 

(c) IbUl, a. 17: see title Pahliamknt, Vol. XXL, pp. 747 et m/. 

(/) General Pier and Harbour Act, 1861, Amendment Act (2r» & 26 Viet, 
c. 19). s. 7. 

(t/) Ibid.f 

{h\ A pier which is not constructed in accordance with the provisional 
ord(T IS a nuisance {Liverpool and yorth }Yale8 Steamship Co., Ltd. v. Mersey 
TnidinQ Co., Lid., [1908} 2 Ch. 460, per Neville, J., at p. 473; affirmed, 
witlvoMt deciding this point, [1909] 1 Th. 209, P. A.). 

(i) General Pier and Harbour Act, 1861, Amendniciit Act (25 & 26 Viet, 
c. 19), 8s. 7, 9. 

{p JHd., R. 8. 

(If) Ibid., 8. 1 1. Omission to do this entails a penalty not exceeding filO 
for each offence 

( 1 ) JbidL. 8 . 12 . 
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may be empowered to assist fiuancially any public body (w) authorised 
by a provisional order under the General Pier and Harbour Act, 
1861 (n). to raise a loan for the construction of any works as 
defined in that Act in any place. The council may do this when 
empowered by that or any other order to do so, and if it thinks 
fit, for the benefit of the inhabitants of the place (o). 

622. To provide such assistance the council is enabled to 
charge any fund or rate under its control for the purpose of aiding 
the public body in raising such loan or any part thereof fi*om 
the Ihiblic Works Loan Coiuinissioners, or by giiarautoeing the 
principal and interest of the loan, or by borrowing tlio required 
sum and advancing it to the public body, or partly iii one of these 
ways and partly in another, or in any other manner provided by 
the order (/>). 

823. The order must require a special resolution of tlie council 
to give the guarantee, that is, a resolution passed at one ineetijig 
of the council, puldisliod as directed by the order, and confirmed 
at a second meeting held not less than fourteen days after tlie 
first of such public notices has l)een given, and not less than tlireo 
months after the first meeting (7). 

The order must also provide for the time and mode in wliich the 
money borrowed by the council is to bo repaid, for tlie effectual 
recovery out of tlie fund or rate of the sum guaranteed and of the 
principal and interest, for the reimbursement of the fund or rat»' 
out of the income of the works or otherwise by the public IkmI,. 
and such other incidental provisions as may be necessary ( r). 

824. The promoters of the order proposing to confer such 
])Oweron the council must, a reasonable lime before applying to the 
JJoard of Trade to settle tlie order, submit to (be fjocal Government 
Board a statement of the proposal. If the latter Board declares 
that in its opinion the financial condition ol the council do(^s not 
warrant the proposed liability, the proposed provision for conferring 
such power must ho omitted from the order ( h ^. 

825. When the aggregate amount of principal duo by any harbour 
authority to the Commissioners under the llarhours and J^assing 
Tolls, etc. Act, 18()1 (/), exceeds i‘l 00 , 000 , the rate of interest on the 


{m) I'lio exproH^ion ’public body ” incariK any ^alin^r authority, i.e., any 
county council, or urban or rural district council, or any cominisHioncrs or 
tnistecs or other body who manage or underlakc the works without any 
view to the payment of any dividend or ]»rofitK oul of the wveniio from 
such works (Publi(5 Works Loans Act, 18S2 (4.1 iV 40 Viot. c. 62), fl. 7; 
Public Works Loans Act, 1887 (50 k 51 Viet. c. 37 j, k. 4). 

(w) 24 & 25 Viet. c. 45. 

(0) Public Works Loans Act, 1882 (45 & 40 Viet. 0 . 62), s. 7 (1). 

( p) Ihid, As to loaTis from the Public Woiks Loan Oimmissionors, see 
title Money and Money-Lending, VoI. XX f., pp. 58 ei seq. : m to the 
borrowing powers of local authorities generally, see title Local GoveuN' 
Ment, Vol. XIX.. pp. 282, 283, 317, 337, 301. 

{q) Public Works Loans Act, 1882 (45 k 40 Viet. c. 62), g. 7 (2). 

(r) Ibid., 8. 7 (3). 

(8) Jhid., R. 7 (4). 

(1) 24 k 25 Viet. c. 47. 
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Sect. 1. excess is 3^ per cent., or such higher rate, not exceeding 4 per cent, 
Harbours, as will in the judgment of the Treasury secure the Exchequer 
Docks and against loss(u). 

Sub-Sect. 3 . — Maintenance and Itejxtir, 

liOUnH. 826 . For the purpose of maintaining (r) a public harbour, as well 

as for its construction, improvement, and lighting, or for carrying 
into effect any other shipping purpose (?«;), a harbour authority may, 
with the written consent of the Board of Trade, whether it has or 
has not power to borrow under a special Act (a), obtain a loan from 
the Public Works Jioan Commissioners of such sum of money as 
may be required subject to the following conditions, namely:— 
When the amount borrowed does not exceed .1)100,000, the interest 
is per cent. ; over that amount, interest is payable on the excess 
at 3^ per cent., or such higher rate not exceeding 5 per cent, as 
the Treasury thinks necessary to enable tli(' loan to be made 
without loss to the Exchequer {h). 

A loan must be repaid within fifty years (c), and is secured 

(a) 1‘iihlic Works Loans Act, 1875 (38 & 30 Viet. c. 80), s. 10 ; Public 
Works Loans Act, 1802 (55 & 50 Viet. c. 61), s. 2. 

(r) For provisions for the H.'ifcty of harbours, see title SiiipriNO ano 
Navigation, Vol. XXVI., pj». 64,3, 644. As to the liability of a dock 
owner, ^ee note (/), P. 415. ante, 

(w) “Harbours” hero includes harbours properly so-called, whether 
natural or artificial, estuaries, navigable rivers, pitas, jettifs, and otlicr 
works in or at which ships can obtain shelter or ship and unship goods or 
passengers ; and ” shipping purposes ” ineliule.H the constructing or doing 
any work or thing that conduces to the safiUy or convenieiice t»f ships or 
tliat facilitates the shipping or unshipping of goods and the inanagejnent 
and superintending the same and the maintenance of any lif<.‘boat or other 
means of preserving life in case of shipwreck (11 arbours and Passing Tolls, 
etc. Act, 1861 (24 ik 25 Viet c. 47), s. 2). ' 

(a) Harbours Transfer Act, 1862 (25 &. 26 Viet. c. 69). bs. 20, 21. This 
docs not apply to a company which by its special Act is restricted from 
ln)i rowing until a definite portion of capital is sub.siTibed for or taken or 
paid up (ibid. ). JiOan.s made under tho Harbours and Passing Tolls, etc. Act, 
1861 (24 iSr 25 Viet. c. 47), and the above Act are not thereby given 
eijualiiy as to order of charge or of payment of principal or interest with 
any loan made or to be'^nado under any special Act, except only as to such 
portion (if any) of the moneys raised under the Harbours and Passiug Tolls, 
(*tc. Act, 1801 (24 & 25 Viet. o. 47), as might have been raised under the 
special Act solely. As to tho power of the Public Works Loan Commis- 
sioners to grant priority to mortgagees other than themselves, see Public 
Woiks and Fisheries Acts .Amendment Act, 1863 (26 & 27 Viet. c. 81); and 
see title Money and Money Vol. XXI., p. 6t). note (</). For 
the special provisions relating to tho Port of Ijondoii Authority, see Port 
of London Act, 1908 (8 Edw. 7, c. 68), ss. 6, 18 -- 20. 

(b) Harbours and Passing Tolls, etc. Act, 1861 (24 & 25 A’ict. c. 47), 
*. 3. The power of borrowing also includes power to borrow for purposes 
of paying off debts having priority over security for loans by Public Works 
JiOan' flommissioners (Piiblic Works and Fisheries Acts Amendment Act, 
1863 (26 & 27 Viet. c. 81), s. 4). As to tho powers of local authorities to 
guarantee a loan moda by the Public Works Loan rommissioners to a 

' harbour authority for the construction of works under a provisional ordt r, 
wnj Public Works Loans Act, 1882 (45 & 46 Viet, c. 62), s. 7 ; Public Works 
lioans Act, 1887 (50 & 51 Viet. c. 37). s. 4 ; and pp. 418, 419, ante. 

(c) Public Works Loana Act, 1875 (38 & 39 Viet o. 89), as. 10, 11 ; Public 
tVorka Loans Act, 1911 (1 & 2 Greo. 5, c. 17), s. 4. In certain cases the 
Board of Trade piay authorise the siispensiou of the sinking fund ( Harbour 
Loans Act. 1806 (29 Sc 30 Viet c. 30), s. 1). 
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upon all or any of the rates leviable by the harbour authority 
either alone or together with such other property or income as 
may be agreed on (d). 

827 . When the harbour authority has power to levy rates and 
tolls immediately or prospectively, or is or may he entitled to any 
other income or property applicable to shipping purposes, it may 
borrow on the security of such rates, tolls, income, or property, or 
any part thereof (e), 

828 . If the harbour authority is the proprietor of a private 
harbour, money cannot bo borrowed unless such regulations are 
made in respect of rates to be taken and the user of the harbour 
by the public as the Board of Trade approves (/). 

For the purpose of making and enforcing such regulations an 
Order in Council may be made declaring that the Harbours, Docks, 
and Piers Clauses Act, 1847 (ft), applies to such harbour, and fixing 
a schedule of rates to be taken therein (h), 

829 . If the proprietor of such a harbour is only entitled to a 
limited estate therein, he may make his loan a charge on his estate 
and on the estate and interest of every person taking under the 
same settlement any estate or interest in such liarbour in 
defeasance or expectancy or by destination on the determination of 
such limited estate, but the charge is subject to all incumbrances 
on the harbour subsisting at the lime of the charge; and no 
advance may be made to any person entitled to a limited estale 
so as to charge the estate or interest of any person taking m 
defeasance or expectancy or by destination, except an amount 
specified in a certificate issued by the Board of Trade, and such 
certificates may only bo issued when it has been proved to the 
satisfaction of the Board of Trade that the amount specified in such 
certificate has been properly expended upoti the harbour (?'). 

Sect. 2. — Wharveg, 

Svb-Hect. 1.- Afces/i. ^ 

830 . A wharfinger has a right of access to the water from the 
part of the wharf which fronts the river, and ho may also have a 
similar right of access from the sides of his wharf ( j). 

(d) Harbours and Passing Tolls, etc. Act, 1801 (24 & 25 Viet. c. 47), 
8. .3 (2)— (4). 

(e) Ibid., a. 3 (5). For the purpose of auch loans \o harbour authoritiea, 
the Comniiaaioncra Olauaea Act, 1847 (10 & 11 Viet. c. 16), with respect to 
inortgagea by coinmiaaioners applies, except wlu n inconsistent with the 
Public Works Loans Act and Acta therein m^'iitioncd (If ai hours and 
Passing Tolls, etc. Act, 1801 (24 & 26 Viet. c. 47), a. 3 (6) ). 

(/) 

ig) 10 & 11 Viet. c. 27 ; ace p. 413, ante. 

(h) Harbours and Passing Tolla, etc. Act, 1801 (24 25 Viet, c. 47), 

8. 3 (7). 

(i) Ibid., a. 3 (8), (9). 

(j) As to rights of access, see, generally, Lymiv, Fw/iwionpers’ Co. ( 1876), 

1 App. Cas. 66^; and pp. .393 et seq,, ante In i^inc nvers iiruicr the 
jurisdiction of cxinservators it is the practice to license the building of 
wharves with a right of accesa from the front only and not from tlie sides. 
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831. The right of access is not necessarily eo-extensive at all 
tiines ^ith and limited to the riparian frontage, for a wharfinger 
may moor to his wharf a vessel of such a length as to overlap his 
neighbour’s frontage, such a vessel being entitled in the ordinary 
course of navigation to navigate to the wharf and to be there for a 
reasonable time (k). 

The rights of both riparian owners in this respect are, however, 
equal, neither having the right to the exclusive occupation of the 
space in front of liis land for all time, and each being only entitled 
to use it at such times as are properly required for the exercise of 
his right of access (/). If, therefore, the neighbour wishes to use the 
access to his land, the overlapping vessel must be moved ; and a 
person who ])lac(5S a vessel or other object in front of his land so as 
to prevent a ship getting to his neighbour's wharf is guilty of an 
unlawful obstruction of the right of navigation up to the wharf (?«)• 

832. Whoro a pru-soti is entitled to access to a wharf he may 
pass over any vessel or object that is placed in front of the wharf 
which int(U‘fores with his right of access (n), 

Suii-SkoT. 2. — llnuHMrafion for J^seof Wharf. 

833. A man for his own 2 >rivate advantage may sot up a wharf 
and may take wliai rates ho and his customers can agree, but 
when the w'luirf is a public wharf, that is, a wharf to which 
anyone is entitled or bound to come, then the rates must bo reason- 
able and moderate (a). 

834. Wlu3U goods have been deposited with a wharfinger under 
the authority of the Merchant Shipping Act, 1894 ib), Part VIl., 
ho is entitled to rent in resp(ict of the same, and may at the expense 
of the owiuir of the goods do all such reasonable acts as he ihitiks 
jKici'Ssary for their proper custody and preservation, and he has a 
lien on the goods for the rent and expenses {c), 

Whemu'iu’ goods are dejmaitod with a wharfinger subject to a lien 

{k) (h'iginal JIarllvpool CoUierien ('o. v. Gibb (1877), r> (’h. D. 71.‘1 (obstruct- 
ing iicci‘s.s to a dock by a vessel overlapping from .'iiu'ighbourinfr whai‘f,and 
inoorinp: timber iu front <loek to prevent vesssel goin^j to siieh wharf). 

(l) DoUon V. DniUm (1857), I C. B. (N. 8.) 672 (wharfinger who places a 
projection from the wharf wdiich an overlapping vemd on the fail of the 
tide damaged, is not entitled to recover damages). 

(m) OrUjinal Hartlepool Collier ien Co. y.Gihh, supra; JAiml Securities Co., 
Ltd, V. Conuuereial Gas Co. (1902), 18 T. L. K. 405. 5Vharfiiiger8 some- 
times agree days when caeli shall use tho bertlt at tlio wharf; see South 
Wale^ aud Liverpool Steamship Co., Lid. v. ^tevill's Dock and Rail. Co., 
Zhi.TlOlS). 108 L. T. 568. 

(n) Eastern ('onnUes Rail. Co. v. Darling (1859), 5 C. B. (x. s.) 821. 

(a) Hale, de I'ortibus, e. 6 (Hargrave, Law Tracts, pp. 77, 78) ; London 
( ouniy Council v. General Steam Naingation Co., Lid. (1907), 97 L. T. 863, 
( . .V. The owner of a wharf for which rates are settled by Parliament 
may, if lie gives special facilities to persons lauding at their request, make 
adiiitiomU charges to tho* rates authorised (S. 0. (1907), 96 L. T. 57). As 
to the flp|K>iiitment of legal and sufferance wharves for (he deposit of cus- 
tomable goods, see Customs Consolidation Act, 1876 (39 &; 40 Viet. c. 36), 
stu 11, 14, 15. 

(5) 57 & 5s Viet. c. 60, 492 -501 ; poo title Shipping and Naviga- 

tion, Vol. XXVL, pp. 279 et seq. 

(c) Merchant Shjipping Act, 1894 (57 & 58 Viet. c. 60), s. 499. A whar- 
finger here means tlie occupier of a wharf, quay, dock, or premises in or 
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for freight, and the lien is not discharged, and no deposit of a sum 
equal in amount to the lien is made, the wharfinger may, and if 
required by the shipowner shall, at the expiration of ninety days 
from the time the goods were deposited, or, if the goods are of a 
perishable nature, at such earlier time as he thinks lit, sell them by 
public auction, and from the proceeds he may deduct the oKponses 
of the sale and his rent, rates, and charges (d). 

When the goods are deposited in other circumstances the 
vs’harfinger has the ordinary lien of a bailee for liis charges {c). 

835. If the wharf is part of a harbour, duck, or pier constructed 
under a special Act which incorporates the Harbours, Docks, and 
Piers Clauses Act, 1817 (./’), and is owned by the harbour, dock, or 
pier authority, the authority is entitled to such remuneration for the 
use of the wharf as is specified in such special Act, and can 
enforce the payment thereof as directed hy the Harbours, Docks, 
and Piers Clauses Act, 1847 (/;). 


Suh-Skct. 3 . — (Jhlujniwnt of the Wharf )h/t>r. 

836. As incidental to his businosH, a wharfinger may transport 
his customers’ goods from their sliips his wluuf, and, so long as 
he does not hold himself out as r(3ady to cjirry goods for persons 
other than his customers, ho is only lialde for negligence, and is 
not subject to the common law liability of a common carrier (/t). 

837. A wlnirfinger who for the purpose of i>rolit to hiiuMcif 
invites a ship to come to his wharf must give notice if there is uay 
hidden da7igor attaching to the wharf or the berth alongside it, and 
if he has not satisfied himself that the berth alongside is reasonably 
fit, it is his duty to warn those in charge of the ship that he has 
not done so (/)• He is also liable for the consequence of any orders 


upon wliicli any goods wlicn landed fnnii wliip. may ho lawfully pla<u‘d 
(Merchant Shipping Act, l)sa4 (57 & 5S Viei. e, CO), h. 492). 

(d) Ibid., ss. 497, 498. As lo the shipowner’s lien for fr(‘jghf, hoo title 
SiiipriNG AM> Naviga'IIon. Vol. >iXVl., pp. 2S.3, 284. 

(«) Mod V. Pickering (1878), 8 <9i, 1). 372 ; ]\'(9fflor v. MnnglcM (1794), 1 
Ksp. 109; Spearf* v. Hnrtly ISOO), 3 Ksp. 81. Tho whailingcr may aIho 
exercise his lien in respect of the balance, of a g(meral af counl. as well as 
for his charges uiiles.M there is a local nistoin to thecontrary {Iloldernenff v. 
Collindon ( 1 827), 1 Man. ^ Ky. (k. n.) :>:}). As to I he powr-is and obligations 
of wharfingers, see, furiluT, title Uailmknt, Vcd. I., p. Ml. 
if) 10 & 11 Virt. e. 27 ; see p. 413, ante. 

(g) 10& 11 Viet. e. 27, ss. 43, 44, 68 ; see pp. 414, 11 ... nnfe. As to cliarg(« 
in the port of London, sec Port of London Act. 19ti8 (8 Edw. 7, e. 68), 
ss. 13 — 15, 23 (2), 27, 43 ; Port of L(;ndon (INni on Goods) Pro- 

visional Order Act, 1910 (10 Edw. 7 & 1 Geo. c. c.). Schedule; T/ie 
Kiiiherive (1913), 30 T. L. R, 52 (“duos”); Bnhsh Oil and <Uike Mills. 
Lid. V. Fort of London Authority. [1914] I K. 8. 5; Angh- American Oil 
Co.. Ltd. V. Port of London Authority. [1914] I K. B. 14. 

(ii) Consolidated Tea and Tjands Co. v. Ohm's Wharf. [1910] 2 K. 15. 
395 ; Sidaways v. Todd (1818). 2 Stark. 400 ; h*c title rAJUtiKas, Vol. J V., 
p. 3. A wharfinger may, however, by cu-stoui be in the same position ;is 
acor^mon carrier (Vort/i British and Mercantile Insurance Co. v. London. 
TAverpool, and Globe Insurance Co. (1877), 5 Gh. D. 569, C. A., per jESf*KL, 
M.R., at pp. 573,’ 574). 

(i) White V. Phillips (1863), 15 C. B. (\. s.) 245 ; Curling v. Wood (1847), 
16 M. & W. 628, Ei. Ch. ; The Moorcock (1889;, 14 P. D. 64, 0. A. ; Tredegar 
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given by him to the ship, if when so doing negligence can be proved 
against him (k). 


Part V— Rights and Obligations in Respect 
of Water. 

Sect. 1. — Water Flowing in a Known Channel. 

Srii-S>;rT. 1. General Nature of Riparian Rights. 

838 . Every riparian owner (a) on a natural watercourse flowing in 
a known and delined channel (^), whether on the surface of the land or 
below it, or in an artificial channel of a permanent character (c), has 
as incident to Ijis property in the riparian land a proprietary right to 
have the water flow to him in its natural state in flow, quantity, 
and quality, neither increased nor diminished, whether he has yet 
made use of it or not. He has also the right that the water shall go 
from his lands without obstruction (d), and ho is entitled to make 
certain uses of the water which comes to him whilst it is on his 
property (c). 

By '‘known” is meant the knowledge hy reasonable inference 
from existing and observed facts in the natural or pre-existing 
condition of the surface of the ground ; the word is not synonymous 
with “ visible,” nor is it restricted to knowledge derived from 
exposure of the channel by excavation. “ Defined ” means a con- 
tracted and bounded channel, although the course of the stream 
may be undefined by human knowledge (y ). 


Iron and Coal Co, v. tikamshi]) “ Calliope ” {Owners), The " Calliope,'' 
flSlM] A, i\ n ; The Jiarlhgton (181)5), 72 L. T. 800, C. A.; The Hearn, 
[1000] P. 48, A, 

{h) Cory it* So7i, Ltd. v. France, Fenwick <£r Co., Ltd., [JOll] 1 K. B. 114, 
V. A. 

(a) 1'Jiis means the owner of land in actual contact with ilio watercoume. 
'I’he distance the laud evitcnds back from the watercourse has no bearing 
on the definition; compare (’rossley d; jSouff, Ltd. v. Liahtowler (1867), 
2 (^h, App. 478, whcie the plamtitY bought Irom the defendant a piece of 
riparian land for the purpose of gaining a right of action for pollution ; see 
p. 35S, ante. As to the meaning of “actual contact.” sec A.-G. v. Rowley 
Jirothers and OxUif (1010), 75 .F. 81. also title Mines, Minerals, 

AND Quaukies, \ ol. XX., p. 688. 

(h) As to the moaninff ol “ known ” and ” delined,” see the text, infra, 
Whitmores {Kdenhridge), Ltd, v. Siunford, [1009] 1 Cli. 427 ; Bailey 
d Co. T. Clark, Son and Morland, [1902] 1 Ch. 649, C. A. 

id) Orr Fwing v. Colqvhaim (1877), 2 App. Uas. 839, 854 ; Maeon y. Hill 
(1833), 5 B. Ad. 1 ; Chaeemore v. Richards (1859), 7 H. L. Cas. 349; 
(. bubrn V. Claxion (1873), 7 I. R. (‘. L. 23. The lower riparian owners must 
nt)t interfere and stop the flow to their land, whilst, the upiM'r riparian owners 
must not send the watoc^dowii in an iiTcgidar way so that it doea damage 
{Rohimon v. Byron {Tjord) (1785), 1 Bro. 588) ; see p. 425, post. 

{e) Kensit v. Great Eastern RaU, C’o. (1884), 27 Ch. D. 122, C. A.; Sandwich 
(Karl) V. Great Northern Rail. Co. (1878), 10 (1i. D. 707 ; Acton v. Blundell 
(1843). 12 M. A' W. 324. IJa. Ch. As to water rights of npariau owners 
gonerallv, see title Easements and Pkofits A Prenuke, Vol. XI., pp. 311 
et sea. As to polljition, see pp. 432 et seq.. post. 

(f) Black V. Tenenship Commissioners (1886), 17 L. K. Ir. 
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839. This right of every riparian ONner does not depend on 
prescription, grant, or acquiescence of the riparian owner above» bat 
arises ex jure mtum as an incident of the land through which the 
water passes (<7). For flowing water is puhlici juris only to the 
extent that all may reasonably use it who have a right of access to 
it, and that no one can have any property in the water itself, except 
in the particular portion which he may choose to abstract and 
possess (A). 

Si:h-Sect. ti. — Ri(jht$ Relating to Quantiti/ of 
(i.) In General, 

840. Altliough every riparian owner is entitled to enjoy the 
water which comes to him, the general rule above mentioned is 
subject to certain qualifications with respect to the quantity of 
water to which each riparian owner is entitled to receive, for he has 
not an absolute and exclusive right to the flow of all the water 
in the channel, but his right is always subject to the similar rights 
of all the proprietors of the lands on each side of the watercourse 
to tlio reasonable enjoyment thereof, and he must so use and apply 
the water as to work no material injury or annoyance to his neigh- 
bours oj)po8itc, above or below him, who have an equal right to the 
use of the water and an equal duty towards him(i). 

(ii.) Ahstravtion. 

841. Every riparian owner has the right to take water froni a 
natural stream for all ordinary purposes, namely, laraudmu vt ud 
poiandum^ or for domestic purposes, such as drinking and culinary 
purposes, cleansing, and washing, feeding, and supplying the ordinary 
quantity of cattle on his land etc. (A). If, in the exercise of his 
ordinary rights, a riparian owner exhausts the water altogether, the 
lower riparian owners cannot complain (/). 

450, (%i»rmore v. Richards (1 8.10), 7 II. L. (’an. .*110; Bradford Corporation 
v. F errand, [1902] 2 Ch. 655. 

( 1 ^) Emhrey v. Owen (1851), 0 Excli. 353 ; Acton v. Blundell (1843), 12 
M. & AV. 324, E\. ('h. ; Diekinson v. Grand Junction Canal (Jo. (18.12), 7 
Kxch. 282. 

{h) (Jiasemore v. Richards, supra; Emhrey v. Owen, supra; Bealey v. 
Rhaw (1805), 6 East, 208; Saunders v, A'cwman (1818), I II. ik. Aid. 258; 
WiUiams v. Morland (1824), 2 B. & C„ 010. 

(i) Emhrey v. Owen, supra; Bicketl v. Morris (1866), L. R. 1 So. 
k, l)iv. 47. Where a stream to a mill was let (Ioami by a mine-owner, 
but the banks were raised so that there was no actual damage in the supply 
of water to the mill, the mill-owner, though entitl'd to protection, was 
refused an injunction on the mine-owner uridcrlaking not to do further 
damage {Elwell v. Crowther (1862), 8 Jur. (n. .s.) 1004). AVhen there is a 
probability that the upper proprietor who is obstructing a stream will take 
means to pass on tlie right amount of water, an itiiunclion m^ed not be 
granted {Edleston v. Crossley & Sons, Ltd. (1868). 18 L. T. ]5j, 

(k) Swindon Waterworks Co, v. Wilts and Berts Vernal Navigation Co, 
(1875), L. R. 7 II. L. 697, 704; Owen v. Davies, [1874] W. N. 175. 

(l) McCartney v. Londonderry ami Ijough Swilly Railway, [1904] A. C. 
301, overniling Sandwich (Earl) v. Great Northern Rail. Co. (1878), 10 
Ch. D. 707 ; Miner v. Gilmour (1858), 12 Moo, P. C. <’. 131. But it is a 
nuisance to withdraw the water from a navigable river to such an extent 
as to affect the right of navigation (Rind v. Mam^ld ( 1614 ), Noy, 108 ; 
and sec Medway Navigation Co, v. Romney (Earl) (1861), 9 C. B. (v. s.) 575, 
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If a riparian owner does not require the water for these purposes, 
he may not appropriate to other purposes the amount which he 
would be entitled to take for domestic purposes (?«). 

He has also the right to use the water power caused by gravita- 
tion by weirs or other contrivances erected in the bed (n). 

842. A riparian owner is not bound to use the rights that his 
riparian ownership gives him, but he may begin to do so whenever 
he likes, and he can ninifilain an action against any other riparian 
owner for any act which may infringe his rights, though he has 
never used them in). 

843. Besides the ordinary use of water mentioned above, a 
riparian owner has the right to use the water fr)r any other purposes 
(whicli may he deemed an extraordinary use of water), provided that 
by HO doing he does not interfiu'e with the rights of other riparian 
owners above or below him (p). 

844. He is entitled to the reasonable enjoyment of water as it 
passes his land as a natural incident of the ownership of the 
land (q). 

845. A riparian owner may use the water for the irrigation of 
his laud if lie returns it into the river opposite his laud with no 
other diminution than that caused by absorption or evaporaiion 
attendant on the irrigation, hut what amount of w ater for irrigation 
h(3 may take depends on the circumstances of eacli case and on 
the rule that he must work no material injury to the idparian 
owners on the river below him (r). 

846. In the case of streams issuing from the earth and flowing 
ill a natural channel to a stream, the owner of the ground from 
which the stream issues may not monopolise the water at its source 
so as to prevent it reaching the lands of riparian owners lower 
down the chaiinol(.s), but if, before it reaches a natural channel, it 
sqiiaiulors il.self over the land, and flows not in a defined channel, 


whtTo the navigation was not in fact impeded, but more water was drawn 
(dt than was eonsistent witli the purposes of the usual rijiarian user). 

(w) A.-G. V. Great /ias/era Kail. ('o. (1870), 18 W. R. 1187 ; affirmed 
(1871). Oidi. App. 572. 

(ji) Ilnmelin v. lUinncrman, IIHO.")] ;V. C 237, P. P. ; Belfast Bopeworks 
Co. V. Boyd (1888). 21 L. Jl. !r. .700, C. A. 

(o) Sampson v. Hoddinott (18o7), 1 C. B. (n. ,s.) .'iOO. 

(V) Ibid. ; Miner v. Gtlmour (1858). 12 Moo, 1>. C. C. 131; Sharp v. 
Wihon, fiotheray <t’ Co. (1905), 93 L. 15.7. 

»{/) J\ameshnr IWshad Narain Singh v. hoonj Behnri Paituk (1878), 4 
App. Cas. 121, P. C. 

if) Kmhrey v. Owen (1851), 6 Kxch. 353. For a iH'rsori to detain the 
wati'r oil his land so that it reaches liis neighbour’s land too late to be 
h»My used by him is an injury of which the neighbour may complain 
{Sampson v. Hoddinotir»upra), \Vhere tliere is a right to irrigate it is 
ini material what means are taJeon to turn the water on to the land, pro- 
viiled that not more than the lawful quantity of water is diverted {Greens 
slad/ V. UiiUiday (1830). 6 Bing. 379). 

{$) Dvdilai v! Cluitm Uman Ouardiavs (1867), 1 11. & N. 627 ; compare 
French Hoek Commissioners v. Hugo (1885), 10 App. Pas. 336, P. 
approving Miner, v. Gilmour, supra, and Van Breda v. SiUerbauer (1869). 
L.R.8P. C. 84. 
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or flows through an artificial channel, the owner of such laud may 
appropriate it to his own use or divert it (t). 1 >niIJing a w'ell round 
the place where the stream issues from the earth to improve its 
mode of issue therefrom, thus making it flow in an artificial channel 
for a short distance, does not destroy the natural character of the 
stream so as to entitle the owner of the land on which the spring is 
to appropriate the water to his own use («). If tlie stream reaches 
the place where it issues from the earth by percolation, the owner 
of the ground may intercept the percolating water and use it as he 
pleases (a). 

847. Where a person has acquired the right to abstract water 
from a natural channel for a jairticular jmrpose, he cannot use it 
for other purposes {h), or increase the amount ho takes. Thus, 
if he has acquired the right to have a pond rcqilonisljed from a 
river, he may cleanse the ])oiid, but he must not ('iilarge it, ho 
that there])y a greater quantity of water bo taken from the 
river (c). Similarly, if he has the right to take water hy a cliannel 
of a certain size, lie may not (enlarge it so as to divert more water 
to the prejudice of anotlier proprietor (d). 

848. A ripaiiiui owner may grant to the owner of land not 
abutting on the stream a right to alistract water therefrom, or may 
suiiply him with water, pnivided that he takes only a reasonable 
quantity with reference to the size of the stream and the rights d 
his neighbours (c) ; but theowner of the back land does not tbet- 
acquire any rights as against other riparian owners, unless his 
grantor 1 aa appropriated the water to a beneficial use before 
delivering it to the back landowner (/). 

849. The abstracting of water for the purpose of supplying a 

town is not only an extraordinary use of w? ter, hut is not a right 
which pertains to riparian ownership at all, and if hy this meaiiH 
the common law rights of a riparian owner a.re injuriously affocied, 
the abstraction may bo stopped without proof of sensible injury 
having been (lone (//). • 

{t) Broodbent v. Rarnnholham (1850), 11 Exch. 002. in Chanv- 

more v. Richards (1850), 7 H. L. Cas. ; Rmior v. JUiru cd (1800), 2 (iilT. 
rlO. An uppc>-r ripaiian owner cannot re-strain Uie sah* of water hy a 
lower owner {Bunfing v. JJicks (1894), 70 'P. 455, (\ A.). 

(n) Mosiyn v. Atherton, j 1809) 2 (1i. 360(Si. Winilird’rt VVell). Ah In (lie 
powers of a local authority to divert the wutniK of a jnjvalo well, sc<>‘ ibid. 

{a) See p. 430, j)ost. 

{b) A.‘0. V. Great Eastern Rail. Co. (1871), 0 < )i. Ajq). 572, anirining 
S. C.(1870), 18 W. R. 1187. 

(c) Brown v. Best (1747), 1 Wils. 174; sec also Bulker v. Porriit (1876), 
L. R. 10 Exch. 59. Ex. Ch. 

(d) Beaky v. Shaw (1805), 6 East, 208. 

(e) Stockvort Waterworks Co. y. Potter ilHdi). 3 II, & C. 300; Norbury 
{Lord) V. Kitekin (1863), 9 Jur. (n. s.) 132 (one fortieth of the bulk of the 
stream taken) ; Ormerod v. Todmorden Mill Co. (1883), 11 Q. B. D. 165, 
C. A. (the water may be supplied by means of pumping macliinery). 

(/) Holker y. Porritt, supra. 

(g) Swindon Waterworks Co. y. Wilts arid Berks Canal Na/vigatwn Co. 
(1875), L. R. 7 H. L. 697 ; RoheHs v. (?tcyr/«i District Council, [1899] 2 Ch. 
808, C. A. ; McCartney y. Londonderry and Lough SwiUy Railway, [1904] 
A. C. 301. 
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850. An upper riparian owner, though he sustains no injury in 
respect of the quantity of water which flows from his land by the 
abstraction of a lower owner, may yet complain thereof, if the 
abstraction has the effect of preventing fish from ascending to his 
waters (h), 

A lower riparian owner may not do anything to obstruct the 
passage of fish which is not essentially necessary to enable him to 
exercise his right of cuiching fish in their passage up the river (i). 

851. Tn the ordinary course of mining a mine-owner may draw 
the subterranean percolating water from his neighbour's land, but 
he must not so work his mines as to drain off the water flowing in 
a defined channel on his neighbour’s land (A). 

852. in the course of using water for manufacturing purposes 
it often Iiappens that an appreciable cpianiity is lost, with the result 
tliat the lower riparian owner does not receive tlio quantity of 
water to which he as such ow^iier is entitled. If, to obviate this, the 
manufacturer turns into the stream before it leaves his land water 
obtained from other sources to compensate for the water lost by the 
manufacturing process, thus giving the lower riparian owner the 
quantity he is entitled to, this is no defence to an action by such 
owner, for lie is entitled to have the natural water of the stream, 
and is not bound to receive foreign water, since he cannot object to 
a stoppage or obstruction of the foreign supply of water (^). 

(Hi.) Diversion, 

853. Every riparian owner may divert the water of a stream 
for purposes in connexion with his land, or for other purposes (m); 
Imt he is bound to return the water which he has diverted into the 
stream again before it leaves his land substantially undiminislied 

(A) Dirie {Alex,) (ft Sons, Ltd. v. Kintore {Earl), [190(5J A. 0. 478 (injum*- 
tioii to restrain abstraction of water so as to impede the passage of salmon) ; 
Weld V. nonihu (1806), 7 Kast, 195 (altering weir with similar result); 
and see Briseoe v, Droug\t (1860), 111. V. L. K. 250. 

(/) Hamilton v. Donegall {Margnis) (1795), IJ Kidg. i*arl. Rep. 267. 

(A) Grand Junction Canal Co. v. Skugnr (1871). 6 Ch. App. 483 ; Acton 

Hlundc/M 13*^3), 12 M.&W. 324, £x. th. ; English Metropolitan Water 
Hoard, 11907] 1 K. B. 588; Blaclrod Urban District C(yuneil v. Crankshaw 
(John) Co., lAd. (1913), 136 L. T. Jo. 239: eompaie London and North- 
Western lioil. Co, V. Evans, [1893] I Ch. 16, C. A., approved in ('lippens 
Oil Co- V. Edmhnrgh and District irofcr Trustees, [1904] A. C. 64: and see 
p. W\ posl; and titles Easements and Profits Prendre, Vol. XI., 
p. 321; Mines, Minerals, and Qiiakiues, Vol. XX., pp. 590, 591. 

(l) roaiw(./o/iw) dt Co. V. Dankier DistiUerg Co., [1893J A. 691 ; Sharp 

Wilson, Uoiheray <t* Co. (1905), 93 L. T. 155; Koherts v. Gwyrjai District 

f 'ouncil, [1899] 2 Ch. 608, C. A. ; Brymho Water Co. v. Lesters Lime Co. 
(1894), 8 J{. 329. Where an upper lipanan owner alleges that he ha.s 
iniMt'asod the flow of a yiring by artificial means, the water from which 
ought t o flow to a lower owner, the burden of proof of the increased flow' 
is on the upper owner (Borough of rorismouth WofcncorAs Co. v. Loiidon, 
Brighton ami South Coast BaU, Co, (1909), 73 J. P. (Jonnial) 624). 

(m) .Winar v. Otiwowr (1§58), 12 Moo. P. C. C. 131 ; Nuttall v. Braeewdl 
( 1886), L. R. 2 Exch. 1 (gi-aut to a non-riparian owner of a flow of water to 
ms null ; such grantee ran recover damages against an upper riparian owner 
nJio has interfered with the flow) ; Kensit v. Oteat Eastern Rail, Co. (1884), 
27 Ch. D. 122, 0. A (water used to cool condenserB and returned to stream)* 
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in volume and unaltered in character (#t) ; for a lower riparian 
owner, subject to the rifi;hts of an upper owner, is entitled to have 
the water flowing in the natural bed of the stream come to him 
unaltered in quality and quantity, and to come to his land in its 
ordinary and accustomed channel (o). 

An upper riparian owner must not enlarge the channi‘,1 so as to 
prejudice a lower owner ( p). 

854. A riparian owner who diverts water altogether from a 
stream can he restrained without proof of actual damage, hcctiuse 
his acts if continued long enough would crystallise into a rigid t</), 
and it is no defence that in place of the diverted water he has 
substituted an equal quantity of water from another source (/*). 

(iv.) Ohstrtutiim. 

855. Every riiurian owner may build an erection on his land 
thoiigli covered with water, provided that it does not inlerfore with 
the rights of navigation, or the rights of other ripnriaii owners (#). 

in this respect it is not necessary for the other ri])arian owner to 
prove actual or prospective damage ; the mere fact that his common 
law riglits are infringed is sulVicient to entitle him to have the 
obstruction removed (t); for the bed of a stream must be preserved 
from all obstructions which can by reasonable possibility produce 
injury to any of the riparian owners (a). 

856. Sul >j(!ct to this condition of non -interference with il j 
rights of upper or lower riparian owners, a riparian owner i. c / 
even dam up the stream for the purposes of his mill (/>), for ht- has 

(«) McCarlveif v. Londonderry and Lowjh S willy Bail. Co,, A. C. 

301,307. 

(p) Kensit v. Great Eastern Bail. Co. (1884). 27 Ch. D. 122,0. A. ; Sharp 
V. Wilson, Roilieniy d* <'o. (1005), 03 L. T. 15r, ; Young {xJohn) <h. y, 
Bankier Distillery Co., [180,3] A. (\ 001; Shears \. Wood (1822), 7 Moore 
(c. P.), 345; Franlcuni v. Falmouth {Earl} (1834), 0 0. P, 520. 

(p) Jkaley v. Shaw (1805), 0 Eiut, 208. 

{q) Ilarrop v. fliret (1808), L. K. 4 Exeij. 43 ; Norbury {Earl} v. Kilehin 
(1806), 15 L. T. 501. • 

(r) Young {John) tfc Co. v. Bankier DUtdlery Co., supra; Sharp v. 
TTi/^oa, Roiheray db <'o., supta ; ami sec p. 428. ante. 

{s) Orr Ewing v. Colquliom (1877), 2 App. ('as. 830. As to obBtriiotiiig 
ihe paurtugo of fisli. see p. 428, ariie. 

(i) BicliCtt V. Morris (1806), L. 11, 1 Sc. & Div. 47 ; HoherU v. Gwyrfai 
JHstriet (\mncil, [1800] 2 Ch. 608, C. A. ; M'GUnie \\ Nwul/t (1888), 22 
L. K. Ir. .559, overruling on this point Williams v. Morland (1824), 2 IJ. < :. 
0U>; Embrey v. Owen (1851), 6 Exch. 35.3; Didinson v. Ormd Jmrtion 
t 'amd Co. (1852), 7 Exch, 282, 300 ; Sampson v. Iloddinott (1857), 1 C li. 
(n. s.) 590. If there arc two ways of ahating an obstruction the less 
iniscliievous must be chosen ; if one of (hose ways would cause injury to 
an innocent third party or to the public, it cannot be justified at nil {Boher/s 
V. Bose (1865), L. K. TExcIi. 82, Ex. CAi. ; lIiU v. rV>c/i;(l872), 26li.T. 185). 

(a) Palmer v. Verrse (1877), 11 I. R. Eq. 616; compare Hanley v. 
Edinburgh Corporation, [1013] A. C, 488. 

{b) White {John) <t* Sons v. While (J. and M.), [1000| A. C. 72, 80; 
Miner v. Gilmour (1858), 12 Moo, P. C. C. 131. The right to have a dam 
across a river may bo acquired in private waters by grant from other 
ripari.an owners or by cnjoyiuont, in short, by any means by which such 
rights may be constituted (Bolle v, Whyte (1868), L. K. 3 Q. B. 286, per 
CocKBURN, C.J., at p. 302). A licence to erfict a dam at one spot will 
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an interest in the power which is to be derived from flowing 
water (c) ; but he must not thertiby raise the level of the water as 
it flows past riparian lands above (d). The conversion by a riparian 
owner of a stream into a pond by placing a dam across it does not 
give him as owner of the dam an exclusive right to use the whole 
of the water, for he is bound to pass the water on to the lower 
riparian owners (e), 

857 . Obstructions must not be erected in a stream so as to 
throw back the water on to the lands of an iii)pcr riparian owner 
and thereby flood his lands or injure liis mill, for each owner is 
entitled lo liavo the water go from his lands in the ordinary course 
of nature (/); but a right to do this may be acquired as an 
easement (.q). 

858 . When an obstruction is a natural one, or formed by long 
natural accumulation, it must not be removed, if by so doing an 
injury would be inflicted on a low’er riparian owner (//). 

Sect. ‘2. — Water Floirimi in an (‘nknoirn (Imnnel, 

859 . Water flowing underground in a known and defined 
channel is subject to the samii rules of law' us water flowing on the 
surface in a known cliannel (0- 

860 . Where the underground w'ator flows in a defined but 
uaknown cliannel (A), or merely percolates or flow s through the^soil, 
the law as to the rights of riparian owners does not apply. The 
owner of land containing underground water which percolates or 
flows by uiiknow'n channels to a neighbour's land may divert or 
appropriate it as he pleases, so that his neighbour may have no 
underground water in his land, or so that the stream that he owns 
may be diminished in consequence of the underground water which 

nol authorise its erection at another spot, so as lo i>i'evenl the licensor 
fn)iii treating it as an obstruction [Mason v. Hill (18.‘i3), 5 H. & Ad. 1). 

(c) Hinndui v, [1805] A, C. 237, P. ; and such interest 

he can sell so as to hind himself [ibid.). 

(d) M*OloHi} V. Smith 22 L. K. Ir. o59, ovcniiling Williams v. 

Moiiands (1824), 2 II. <\ 910; Mritziesy. Bmidalhane [Earl) (1828), 3 
lili. (N. s.) 414, 11. L. ; yorhurif (Earl) v. KMiin (1866), l.j L. T. 601 ; 
Jldjast Eopeworks To. v. Jhtfd (1888), 21 L. R. Ir. 560, C. A. ; BickcU v. 
Morris (1860), L. R. 1 8c. & l)iv. 47. 

(f) White [John) it <8ort,v v. White (J. J/.), [1006] A. C. 72. 

(f) Saunders v. Eewman (1818), I B. &: Aid. 258 ; Wright v. Howard 
(1823), 1 Sim. & St. 190 ; Chasemore v. Kirhnrds (1859), 7 H. L. Cas. 349 ; 
M'Glone v. Smith, supra; compare Uanlei/ v. Edinburgh Eoi'poratioUt 
[1913] A. C. 488. 

[g) "Whore such a right has been accpiired the miller may keep his mill 
wheels in repair, and so continue the easement [Alder v. SariU (1814), 6 
Taimt. 454). 

(ft) IVRftera v. Purchase (1889), 60 L. T. 819; Fear v. Vickers (1911), 27 
T. L. K. 558,G.A. 

{<) Black v. Ballymena Township Commissioners (1886), 17 L. R. Ir. 
459; Chasemore v. Etchards (1869), 7 H. L. Cas. 349; see pp. 425 et seq,, 
ante. As to pollution, see p, 432, post. 

(ft) Ewart V. Belfast Poor-Law OuanUane (1881), 9 L. R. li. 172, C. A. ; 
Bradford Corpora^on v, Ferrand, [1902] 2 Ch. 655. 
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has been so appropriated not coining into his stream (0* This 
right of diversion, or appropriation, may be excjrcised whatever the 
motive may be, and it matters not how long his neighbour has 
enjoyed the use of the percolating (a) water, for the neighbour 
thereby acquires no rights in law, because water in an unknown 
channel or percolating water cannot be tlie subject of prescription 
or grant (b). Consequently any person may by drainage or other 
works on his own land drain his neighbour’s well, for this is a case 
of damnum ahaqne injnnd{c). 

Similarly, if in the course of draining the water from under his 
neighbour's land he dissolves salt rock or other soluble matter 
therein, so that the water comes to the surface impregnated there- 
with, he commits no actionable wrong (d). 

On the other hand, the owner of land under wliich there is 
Buhtorranean water not in a delined or known cliannel has no right 
at common law to the support of such water (c), and his neighbour 
may draw olT such water as and when he pleases (/), hut he must 
take care that in so doing ho does not draw off his neighbour’s 
land the waters flowing there in a kinnvn cliannel C/) or any 
insoluble suhstiinc(‘ forming a siipp«)rt to the surface (/t). 

861. Where the underground water flows in a lielined channel, 
hut the course of the channel is not known and cannot be 
ascertained oxcept by excavation, it is in the same position as 
W'ater percolating tlirough the soil, and may ho abstracted by llio 
owner of the soil or hy his neighbours (i). 


(/) (%afijmore V . Ukharda (1850), 7 II. L. (’as. 540 ; Dickinson v, Grand 
Junction Canal Go, 1852), 7 Kxch. 282; Ewart v. Belfast Boor- J jaw 
Guardians {) li. \i. Ir. 172, (\ A.; BUiHc v. Balljfmcna Township 

Commissioners (18Sfi), 17 L. K. Ir. 450,474, where (!jiattkiiton, V.-O., said 
lliat the law of riparian rights cannot exist lor the plain reason that ripw 
can exist only in tlio case of a watercourse or c einnel; compare Blackrod 
(Jrban District ('ouucil v. Graulcsh/uv {John) Co.. lAd. (1015), 156 L. 'r, Jo. 
250, 

{«) Chasrmorc v. Bichards, supra ; Bradford Corporation v. Pickles, 
(1805J A. ('. 587 (diverting w^ater to com]>el neighbours to pureliasc), 

(5) K. V. Mrtropolilan Board of Works (1865), 5 B. B. 7 (0 ; Briscoe v. 
Drought (1860), 11 I. C. L. R. 250; Koherls v. Eelhwes (1006), 04 L. T. 
270. 

(c) Acton V. Blundell (1845), 12 M & W. 524, ICx. (’h. ; Hammond v. H(dl 
(1840), in Sim. 551. 

{d) SaU Union, Ltd. v. Brunner, Mond ct* Co., (lOOOJ 2 K. B. 822. 

(e) Popplcu'til V. flodkinson (1860), 1j. R. 4 Kxch. 248. 

(/) Acton V. Blundell, supra ; Chasemore v. Richards, mpra. 

Ig) Grand Junction Canal Co. v. Shugar (1871), 6 Ch. App. 483 (more 
fully nu>OTted 24 L. T. 402); English y. Af dm politan Water 6oard,\ 

1 K. B, .588 ; R. v. Metropolitan Board of Works (1850), 3 B. &: B. 710 
(sewer draining springs supplying a pond) ; compare p. 455, post; and see 
titles Easements am) Profits k Prendre, ^'(^l. Al., p. 521 ; Mines, 
Minerals, and Quarries, Vol. XX., pp. 580 H seq. 

(A) Jordeson y. Sutt/m, Southcoatee and Drypool Oas Co., [1899] 2 (.'h- 
217, (^ A.; Trinidad Asphalt Co. v. Amhard, [1899] A. C. 594, P. (J. ; 
Broadbenl v. Ramshotham (1856), 11 Exeh. 602; Mosiyny. Atherton, 

2 Cli. 360; New River Co. v. Johnson (I860), 6 Jur. i\. S.) 374. 

(t) Bradford Corporation v. Ferrand, [1002) 2 Ch. 655. This rule doe* 
not apply to rivers like the Mole, which disappears under the ground and 
reappears again; for in such eases there is a terminus a quo and a 
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862. The owner of land haa an unqualified right to appropriate 
or drain mere casual surface water, not flowing in a regular or 
definite course, for agricultural purposes (A:), and a neighbour 
cannot complain that it does not come to his land (/). 

Sect. B. — Puritjf and Pollution. 

1 . — fn Oenrral. 

863. By pollution is meant tlio addition of something which 
changes the natural qualities of the w'ater(m). 

It makes no dilference in law whether the polluted \vater flows 
in a known or unknown channel, or trickles over the surface of the 
land, or [fercolaies through the soil (a)» or flows through an artificial 
channel of a permanent cliaracter(^^). 

864. Water flowing in an unknown cliannel or percolating 
througli the ground must not he polluted, and no right to do so 
can be acquired by prescription, for tlio principle of law nir, utere 
tuo ut alirnum non l<edas applies, and a landowner who puts 
poisonous matter on his land must lake care that it does not escape 
so as to injure the water of a person who is entitled to use it (;>). 


tormimift ad quern, and the owners of land between the two and their 
liparian iieiglibours can fairly he presumed to know the existence and 
eourse of tlio stream {Bradford i'orpoiation v. Ferrand, (ia02] 2 t 'Ji. 
titif); Dickinson v. (itund d unction ('anal Co. ( 1802 ), 7 Kxeh. 282, 300); 
compare lUachrod Urban District ('ouncil v. ('KUthsluiw {John) ('it.. Ltd. 
(1013), 130 L.T. ,lo. 230. 

(A) Hawstron y, Tat/lor (ISdC}), U Kxoh. 300. 

(t) H. V. Metropolitan Hoard of (1803), 3 11. &: S. 710 ; Briscoe v. 

DroiKfht (1800), 11 1. C. L. K. 2.70; Boherts v. /V//onv.v (1000). 04 J.. T. 
270. ■ 

(«0 Yonmj (John) v, liankier Distillei’y Vo., [1803] A. (>. 601 (adding hard 
walm* to a soft water stream) ; Tipping v. Eckershy (1855), 2 K. & ,1. 204 
( ni'siiig the temperature of the water) ; Ballard v. Tomlinson ( 1885), 20 < 'Ii. 1 >. 
1 15, t’. A. ; Crossley dt Sons, IM. v. Lightowler (1867), 2 (’h. App. 47H (dis- 
<;haiging sew'ago and refuse from manufactories); Jiiver BibbU Joint Com- 
mittee V. Halliwell, Same v. Shorrock, [1800] 2 Q. B. 385, t'. A. (putrescent 
sludge from settling tanks). Discharging sew'age and pure efilueut in such 
quantities as to make the stream as a whole purer amounts to pollution 
if at the place where the sewage enters the stream there is in fact pollution 
{.l.-fr. V. Biminghiim, Tame, and Eca District Drainage Board, [1908] 2 
(Oi. 551, varied without affecting this point, [1912] A. 0. 788); so doe^ the 
addition of two suhstaiicOvS each in themselves haimless, but when in con- 
junction causing pollution {Blair and Sumner v. Deakin (1887), 57 L. T. 
522, 525). 

(iv) Sec llie text, infra. 

(o) Sutcliffe Y. Booth (1863), 9 Jur. ( n . s.) 1037 (artificial channel made 
m such circumstances as to give the owners on its banks rix)ariaii 
rights). Whether the owners of land abutting on an artificial channel of a 
temporary nature can object to pollution is doubtful ; compare Wood 
V, irrtMd'(1849), 3 Exch. 748; Laing v, Wludey (1850), 3 H. & N. 676, 
Ex. (1i. ; Wood V. Sutcliffe (185 1), 2 Sim. (n. s.) 163 ; and see titles Sewers 
AND Drains, Vol. XX\ p. 781 ; Water Supply, 297 et seq., ante. 

(p) Ballard v. Tomlmson, supra , Ilodgkinson v. £nnor( 1863), 4 B. & S. 
229; Jones v. Llanrwst Urban Couticil, [1911] 1 Ch. 393; rumer v. 
MirfiM (1865), 34 Bear. 390; Womersky v. Church (1867), 17 L. T. 190 
(fouling a well by percolation from a empool) ; compare Millington v. 
OnffiUis (1874), 30 L. T. 65; Bipkins v. Birmingham and Staffordshire Qas 
Light Co. (1860), « H. & N. 74 , affirmed 6 H. & X. 250, Ex. Ch. 



Paet V.— Riohts Ain> Obuoations m Bs«?jiot of Water. 


488 


Sub-Sect. 2. — of Oenetal BighU, 

(i.) Ab lifganU the PuUic. 

865. The pollution of water to the danger of the health or lives 
of the public is an indictable nuisance (</), and one against which 
the public may be protected by proceedings by or in the natne of 
the Attorney-General (r). 

Where the Attorney-General proceeds he need not prove actual 
injury to the public («). 

He may proceed on the relation of any person, whether residing 
near the nuisance or not, or whether or not he is interested in any 
property affected (t), 

866. Where a statute prohibits the discharge of sewage or 
polluted water into a stream so as to prejudicially affect the purity 
of the stream, it is no defence to allege that besides siicli disciiarge 
the defendants at another point have discharged other effluents of 
a pure character, so that in the aggregate the cjuality of the water 
in the stream as a whole is improved (w), though it is a defence to 
prove that the di.schargo docs not make the stream fouler than it 
was before {n). 


(«/) R. V. Medley (1834). 6 vV l\ 202 (chuirinau, ilcputy cliainuaii. 
and other direc-torft of a gas company coiivnOcd lor loiilijig, by tJuMr 
ollicci-8 and managers, the water of the 'J'liamos) ; h*. v. nuidjoyd Nariyailint 
/ V>. ( IS0r»), 0 11. & S. 0:il (wherein the purported of si atntory powers 

(he defendants continin^d to supply their canal fium a st.n^am whi(‘h h.ei 
become polluted). On any indictment or other proceeding for a nuisaiKx* 
to a public river or on any other indictment or proceeding insliUiied h>r 
(ho purpo.se of trying or eiifonuug a civil right only, t lie defendant and the 
wife or liushand of a dr^fendant are admissible wilnesses and eomiudlable 
(o give evidence (Evidence Act, 1877 (40 & 41 Viet. c. 14), s. 1). 

(r) A.-O. y. Luton Ijoml Board of Ilcallh (1850), 2 .lur. (^^ s.) ISO ; A. 0, 
v. IJirmingham BorougU Council (1858), 4 K. & d. .i28 ; A.-(J. v. KingatoH' 
ou-Thamc8 Corporation (1865), 13 W. 11. 888 ; A.-i v. Halifax Corporalion 
(1870), 3U L. J. ((’U.) 129; A.-G. v. Leeds ('orporaCon (1870), 5 Oh. App. 
583; A.'G. v. Cockermouih fjocal Board (1874), h. JO 18 Kfp 172; .l.-f/. 

V. Barnsley Corporation, [1874] \V. N. 37 ; A,-G. v. Baehnri/ IahioI Board 
(1875), L, K. 20 Eq. 626; A,-G, v. TunsUdl Local Board oj Health, (18751 

W. N. 66 ; A.-O. and Dommea v. Basinystolme (corporation (1876), 24 \V. K. 
817; A.-G, v. Birmingham^, Tame, and Urn Jhainaae Board (1881), 17 
(^h. D. 685, (?. A. ; A.-G. v. Birmingham, Tame, and Hen Hist rid Dra/inage 
Board, [1908] 2 ('ll. 551, varied without affecting Ihi.s pfunt. [19121 A. 0. 
788 (all cases of pollution by selvage) ; A.-G. v. Gee (1870), h. R. 10 Eq. 131 
(pollution by sewage, but injunction refused on the gruiirMl that the injury 
was trifling) ; A.-(L v. Adon Local /ioard (1882), 22 ( 'I». i). 221 (injunction 
granted to restrain future connexions with sewers rlischargiug into a 
stream ; see, further, title Sewers and Drain.s, VoI. X.XV., p. 702) ; 4--0. 
V. Dorchester Corporation (1905), 69 J. P. 363 (injurieiion against nuisance 
from sewage works w’^hich wore directed by order of the Local Govcriiinont 
Board). 

(s) A.-G. V. Cockermouih Local Board, supra. 

(0 A.-O. V. Basingstoke Corporation, supra. 

(u) A.-O. V. Birmingham, Tame, and Ilea District Drainoije Board, supra ; 
and sec A.-G. v. Cockermouih Local Board, supra. As to meaning of stream, 
see the cases cited in note (a), p. 438. post. 

(a) A.-G. V. Birmingham, Tame, amd Rea District Drainage Board, [1910] 
I Ch. 48, C. A., varied without affecting thi.s point, [1912] A. 0. 788; 
compare note (^), p. 443, post. 
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(ii.) A 6 Heyards Private Ownere* 

867. A person has at common law no right to pollute water 
HO that in a polluted state it passeH to the land of another person 
who has the right to receive the water (/>), or passes into tidal 
water (r); for it is a natural right of property to have water flow 
to one’s property imdofiled and in its natural state (d), and a 
landowner may nut use his land so as to be a nuisance to his 
neighbour (#.’). This right is in no way connected with the owner- 
ship of the bed of natural watercourses, but is a right attaching to 
the riparian land (J ). 


Hqw far 868 . A person may pollute water on his own land so long as it is 

pollution freed from pollution when it leaves his land (y), or only Hows to 
perroi»Bii)le. j)er8ori who has no right in law to complain of the 

pollution (//). Similarly, a person who stores polluting matter on his 
land or in his sewer must see that it does not escape to tlio injury 
of others, and mere neglect of this duty gives a good cause ol 
action to any person injured (i). 

The right to pollute water may be gained by grant, prescription, 
or Act of Parliament {h\ 


(6) Mayor v. i'hadmek (1840), 11 Ad. &: El. 571. When water from an 
artificial oUaimcl for draining mines has been enjoyed in a pure state foi 
twenty years, the mining cannot be resumed so as to pollute the channel 
{(Jawkwell v. Riisf^elt (1856), 26 L. J. (kx.) 34). 

(c) Neither at common law nor under the Public Health Acts. 1848 (11 
k 12 Viet. c. 63) and 1875 (38 vV 3f) Viet. c. 55), can sewage be discharged 
into the sea so as to cause a nuisanee to another {Foster \\ Warhlingioii 
Urban Council, fl906) 1 K. B. 648, 665, C. A. ; Hobart v. Southcnd-on-8e(< 
Corporation (1906), 75 h. J. (K. B.) 305; Owen v. Farersham Corporatioi 
(1908), 73 J. P. 33. P. A.). As to the statutory prohibition of pollutior 
of the sea, see also pp. 438, noto(tt), 442, 446, 447, post, 

{d) Not only in quality, but also in temperature {Tipping v. Eckerslei 
(1855), 2 K, & J, 264). 

(c) Stockport Waterworks Co, v. Potter (1864), 3 H. & . 300 ; HMins v 
Birmingham and Staffordshire Gas Light Co. (I860), 6 IT. &; X. 250, Ex. Ch. 
St. Helen s Smelting Co. v. Tipping (1865), 11 IT. L. Cos. 642 ; IPood v. Trout 
(1849), 3 Exch. 748, ' 

(/) Jones V. IJanrwst Urban Council, [1^^111 1 Ph. 393. 

Ig) Elmhirst y. Spencer (1849). 2 Mac. U. 45. 

{h) Stockport Waicrtcorks Co. v. Potter, supra : Ormerod v. Todmorder 
Mill Co. (1883), 11 Q. B. 14. 155. C. A.: such as, for instance, a non 
riparian owner who lias only acquired a right to take the water by leav< 
of the riparian owner {Fergusson v. Malvern Urban District Council (1908) 
72 J. P. 101), or a hoiwcholder who uses a supply of w'ater to which h< 
his no proprietary right or lease or licence ; compare Laing v. Whalei 
(1850), 3 11. & N. 675. Ex. Ch, 

(?) Jones V. Llanrwst Urban CounciJ, supra, applying Fletcher v 
Eylands (1868), L, R. 3 II. L. 330. The same principle also applies t( 
the neglect of a local authority to prevent sewage escaping from their sewers 
though the inhabitants of the district have a statutory right to send theii 
ticwjige into the seweriJonc® v. Llanrwst Urban Council, supra). 

(1) Wright V. Williams (1836), 1 M. & W. 77; Qaved v. Mariyn (1865) 
19 C. B. (N\ s.) 732; and see title Easements and Profits a Prendre 
V^ol. XI., pp. 256 et seq. 452, post. As to the commencement of pre 
Bcriptive right, compare Muryatroyd v. Bohinson (1867), 7 E. & B. 391. A 
riparian owner who has acquired a prescriptive right to pollute has norighi 
to increase the pollution (Afc/alyrc Brothers y. McOavin, [1893] A. C. 268) 
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Sub-Sect. 3. — Remedies for Polhition. 

(i.) Damages and Injuncthn, 

869. When water is polluted it is not necessary that the person 
who has the right to complain of the pollution should prove that 
he has suffered actual damage before the courts will interfere to 
protect him. It is sufficient to prove that his riglit to have the 
water flow to him in its natural state has been infringed (/). 

870. Tlie party (m) whose right is infringed can bring an action 
for an injunction and damages (a) except where the pollution is 
caused by the nonfeasance of certain local authorities (o). 

When actual damage is caused the court either assesses tlie 
amount thereof or else orders an inquiry as to damages (p). 

871. It is no defence to an action for polluting water that the 
water is also fouled by other persons (q), or that the plaintiff is 


(/) Ctosbley it Sonn, Ltd. v. Liqhluwler {liHil). 2 I’Ji. App. 478 ; Penning’ 
ton V. Brinttop Hall Coal (Jo. (lvS77), 5 (■h. I). 700 ; Plowes v. Stajfonlshire 
Potteries Watencorks i'o. (1872), 8 (3i. App. J2.7 ; Jones v. JJanrwst Urban 
ConneiU [1011 ] 1 (>li 3!)3. A riparian owner Iiuw no action against 

another who by Icgitiinalo cAcrciso oi‘ liia rights of drainage prevents him 
from making a particular use of the Mrcain, .'is, for instaniM', for growing 
watercress {Weeks v. Ilewanl (1802), 10 W. U. ool). 

(m) This includes an own<;r in fee or in reversion or a lessee (Jones v. 
hlanierst Urban Coimc'dy supra : Fit::(p;ratd v. Firbanic, |1807J 2 (?h. 06, 
t’. A. ; ll'ood V. High and Low Harrogate Improvenienl Pom miss toners (1874), 
22 W. U. 703). 

(n) A.’O. V. llaekneg Loral Board (1875), L. U. 20 Kcj. 020; A.’Q, \ 
Basingstoke Corporation (1876), 24 W. U. 817. An injiinelion is not 
granted where no injury is sliowii (Ehnhirsi v. Bmneer (1841)), 2 Mac. 6c {}. 
45 ; A.’O. V. (iVc ( 1870), L. 11. 10 Kq. 131), nor wncro the nuisance is trilling 
and does not justify it (A.JL v. Cockermonth Local Board ( 1874),L. K. 18 Eq. 
172 ; Staffordshtre County (Jotineil v. Reisdon Rural Uisirict Council (1907), 
71 J. P. 185; Taylor v. BcnncAt (1830), 7 C. P. 329). Put it is not 
necessary to prove actual damage (Jones v. Lt uirwst Urban (Jouncil, 
supra; and see (Jidaker v. Hunt (1855), 0 lie, G. M. & G. 370, A. ; 
Spokes V. Banbury Local Board of Health (1805), Ij. K. 1 Eq. 42; JAlhf- 
white v. Trimmer (1807), 30 L. J. (cii.) 525 ; Kirk v. Todd (1882), 21 (Jh. 1). 
484, A. ; A.JL v. Acton Local Board (1882), 22i'h. 1). 221 ; (Jharlesv. 
Finchley Local Board (\HHli), 23 Gh. D. 707 ; Fitzgerald Firbank, supra ; 
and tide Injunction, Vol. XVII., pp. 206 et scq.)- In the order for 
injunction it is proper to insert the words “ to the injury of f he plaintiff” 
(i/tugwood y. Stowmarket Co. (1865), \j. IL 1 Eq. 77). As to hrejich of an 
undertaking not to allow any further pollution till after irnii of the action, 
see Marsden (Cha/rles) ifc Sons, Lid. v. (Jld Sitlcstone (Jolltnnes, Ltd. (1914), 
78 J. P. (Journal) 220. 

(o) Namely, authorities which obtained control of Ilnur sewers under 
the Public Health Act, 1875 (38 & 39 Viet . c. 55). As to nonfeasance of a 
local authority, see Jones v. Llanrwst Urban District Council, supra; 
and titles Nuisancp:, Vol. XXL, p. 547; Publo' Autuokitieb and 
Public Officeus, Vol. XXIII., pp. 316, 317. 

(p) Pennington v. Brinsitp Hall Coal Co., enpra, whore the measure 
of damages was the expense to which the plaintiff had been put by the 
pollution of the stream ; Ilarringion (Earl) v. Derby Corporation, [1905] 
1 Oh. 205 (where a local authority continues for a length of tin»c to 
pollute, and proceedings are taken against the authority within the time 
allowed by the Public Authorities Protection Act, 1893 (66 & 67 Viet. c. 01), 
the plaintiff is entitled to the benefit of the Limitation Act, 1623 (21 
Jao. 1, 0. 16), and to recover damages in respect of the preceding six 
years ; see also title Limitation op Actions, Vol. XIX,, p. 178). 

(a) A.-G. y, Leeds Corporation (1870), 5 Ch. App. 583; Pennington 
V, Brinsop Hall Coal Vo., supra; A.-O. v. Birmingham Borough Council 


8XOT. 3. 

Purity and 
Foliation. 

I'humc of 
nclion. 


Remedies. 


Conducl of* 

plAiutilf. 



436 


Waters and Wateecourshs. 


Scot. 3. 
Porltr and 
FoUntion. 


rroBpcctivc 

mjurj. 


When 

injunotinii 

grj\nt('(l. 


Pcillulioii 
from 8('wrr. 


not ill fact making use of the water and had bought the riparian 
land knowing the \Yuter was polluted (r), or that he has stood by 
and allowed money to be expended on works w’hich may cause 
pollution if they are not properly constructed as required by 
statute, since the iniu'e prospect of injury does not give any 
right to relief, as it is assumed that the statute will be complied 
with («). 

872 . Although prospective injury may not be ground for an 
injunction, yet if there is some pollution in fact the court takes 
into account its probable continuance and increase (/). 

873 . \Vh(3tlicr (Imnage is caused or not, the court grants 
an injunction for any infringement of the natural right to water 
by pollution, for to grant damages in lieu of an injunction W'ould 
only bu to compensato for past injuru's, and as new modes of 
enjoyinont of the water may arise, which it is impossible to foresee, 
it is equally impossible to estimate the compensation for any 
damage thereto (a). 

It is no answer to a claim for an injunction that, if granted, 
a large ]) 0 (ly of workmen will be thrown out of em[>loynient(/0, or 
that a larg(! body of the public will be inconvenienced tberel)y (c), 
or that the effect of the injunction will be to dej)rive entirely the 
wrongdoers of some rights to pollute which they have acquired by 
prescription (d), or that the defendant does not in fact cause the 
pollution, but only contributes to the water something which, 
when mingled with something put into the w’ater by another 
[lerson, causes the pollution (c). 

874 . When the pollution is caused by the outHow' from a sewer 
vested in a local authority by Parliament into which persons have 
a right to drain, the court only restrains the authority from 


(1858), 4 K.&.b 528: Wood v. Wand (1849), 3 Exch. 748 ; (Jtosshy & 
Som, Ltd. V. Liijhtoirler (J867), 2 Cli. App. 478 ; Blair and Sumner v. 
Deakifi (1887), 57 L. p. 522 ; Ridge v. Midland Rail. Co. (1888), 63 J. P. 
55; c<nnparo A.-O. v. Birmingham, Tame, and Rea Dietrivt Drainage 
Board, [1910] 1 Ch. 48 (varied without affecting this point, [1912] A, C. 
788), where it waa held that this might be a delence to proceedings under 
the Public Health Act, 1875 (38 Si 39 Viet. c. 55). s. 17. See also A.di. 
V. Bradford (*anal {Biv^me ortt) (1866), L. R. 2 Eq. 71. where it was held 
that a canal company js not t'rititled to pump water polluted by otln r 
persons into tlieir canal <;(» as tf» mako it a nuisance. 

^r) Oroffshg <& Sone, Ltd. v, Lightowhr, supra, at p. 483 (where tJie 
plaintiffs, for the purpose of founding an action, bought the riparian land 
from the persons who were polluting the water). 

{^f) A.’O. V. Birmingham Borough Council (1858), 4 K. & J. 528: A.-G. 
V. Leeds Corporation (1870), 5 Ch. App. 583. 

(i) Oohitrmid v. Tunbridge Wells Improremchi Commissioners (1866), 1 
Ch. App. 340; Murgairoyd v. Robinson (1857), 7 E. & R. 391 : A.-Q. v. 
lUnnitigham Borough Oaunvil, suvra. 

{a) Bennington v. Brinsop Hall Coal Co. (1877). 5 Ch. I>. 760; Crossley 
db Bonn, Ltd. v. TAghtovler, supra ; Young {John) dt Co. v. Banlier DistiUery 
C?0.[1893l A.C. 691. . 

(fc) Pennington v. Brinsop Hall Coat Co., supra. 

(c) A.'G V. Leeds Corporedion, supra: A -0. v. Birmingham Borough 
Council, supra. • 

[d) Blaalhurne v. Somm (1879). L. R. Ir, 1. 

(s) Hhif and Sumner v, Doakin, supra, per Kat, J., at p. 525. 
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authorising and directing sewage to flow and not from permitting 

it to flow from the sower (f). Polity and 

The court will not grant an injunction against a local Poliotion. 
authority where persons have a right to discharge into the sewers 
and that authority is taking steps to remedy the nuisance (j/), but 
the wurt will grant an injunction if it appears that the elTect of 
the injunction will not cause any interference with such rights of 
drainage (/i). 

In granting injunctions to restrain pollution by sewage it 
is the practice to restrain immediatGly any new connexions and to 
suspend the operation of the order for a time to enable the 
defendant to alter the works so as to comply with the order of the 
court (i). If, however, the removal of the injury is physically 
impossible the court will not grant an injunction, but will leave 
the plaintifl to his remedy in damages {Ic), 

875. Wlien the defendant after an injunction has been obtained W'hen 
against him lias taken the necessary stejis to remedy the prohibited 
nuisance so that the plaintilT no longer sulfora damage, the court 
may dissolve the in j unction (/). 

(ii.) Other licmolm. 

876. If the pollution is by sewage from the sewer of a local Mmuiamui. 
authority, which has only been given a limited ownership of the 

sewer by statute, through their neglect of duty and not by their 
misfeasance, a person injured thereby has no, remedy except b> 
mandamus (m), though if due to misfeasance, then he has a remedy 
by injunction or damages, according to the circumstances of the 


(f) Brown v. Dunstubte Corporntiou, [1899] 2 Ch. 378; A.-G. v. Aeton 
Local Board (1882), 22 Cli. I). 221 ; A. O. v. (JUrkenwell V entry ^ [1891J 3 
rii. r>27 ; Ainley v. Kirichealon Local Board (1891), J. P. 230 (a hoiii*e- 
lioldcr has an absolute right under the Public Ilcnlth Act, l87o (38 & .39 
Vicl. c. 5."}), s. 21, to connect his drains with a sewor). But it is 
•ioubtiul whctlicr thc.^e cases w'ould now bo lollowed ; see Jones v, 
TAanrwst Urhan Council, [1911] 1 Cli. 393. • 

(u) Ilarrhujlon {Earl) v. Derby ('orvoration, [1905] 1 Ch. 205; Foster v, 
W arblington Urban Council, [1900] 1 K. B. 648, 0. A. ; but see A. -6’. V. 
liirmingham. Tame, and Bea IHsirivt Drainage Board, [1908) 2 Ch. 561 
(varied without affecting this point, fl9l2j A. 7H8). where the 
defendants pleaded that they had expended £250,488 and were making 
further iniproveinents ; see also Jones v. Llannrst tJihnn (council, sugtra, 
{h) Uobart v. Southend-on-Sea Corporation {\M), 75 L. J. (k. b.) ,305. 

(i) A.*Gr. V. Leeds Corporation {1870), 5 Ch. App. .>83 ; A.-Cr. v. Birmivy- 
ham Borough Council (1858), 4 K. J. 528; Bemiinghn v. Brimop Hall 
Coal Co, (1877), 5 Ch. 1). 769 ; v. Lewes CoipoioUon, [1911] 2 Ch. 

495. 

{k) A.-Q. V. Colney Hatch Lunatic Asylum (1868), 4 Ch. App. 146, 164. 
{1) Mmhirgt v. Spencer (1849), 2 Mac. & G. 45 ; A.-G. v. Birmingham^ 
Tame, and Ilea District Drainage Board, [19J0J 1 Ch 48, C. A. 

(to) A.-O. V. Dorking Union Guardians (1882). 20 Ch. D. 595, C. A. ; 
Qlossop V. Heston and Isleworlh Local Board (1879), 12 Ch. D. 102, C. A. ; 
bat see Jones v. Llamrwst Urban Council, supra, where these vases are com- 
mented upon, and where Parker, J., granted an irijimctioii against a local 
authority which neglected to prevent sewage escaping from their sewers, 
into which the inhabitants of the district had a statntoxy right to send 
their sewage. 
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case (n). When the pollution amounts to a piiblio nuisance, the 
remedy is the same as that for other public nuisances (o), 

Sub-Sk<;i. A.—Htedutvry Vrohibiiion of VdlutimK 
(i.) Pol hit ion of liivtfn. 

877 . To prevent the pollution (p) of rivers, and in particular to 
prevent the establishment of new sources of pollution {q\ the liivors 
Tollution Prevention Act, 1876 (r), made it an otreiica for any 
person (h) to put, cause to be put or to fall, or knowingly permit (/) 
to be put or to fall, or to bo carried into any stream (u), the solid 


(w) A.’O. V. Birmivgham Porotigh Count'd (1858), 4 K. tV J. 528 ; Brown 
V. Dumtahle Corporation, [1809} 2 Cli. 378: Foater v. Warhlington Urban 
Council [1906] 1 K. 8, 648, C. A. 

(f>) .S(je titlo Noimanck, Vol. XXL, pp 550 et aeq. 

(p) This <lo<'rt not include innocuous flis>c'»Iora(ion ( Kivers Pollution Pre- 
vention Act, 1876 (39 Ac 40 Viet c. 75;, .'i. 20). 

(q) Ibid., preamble. The Act docs not apply to or affect the lawful 

oxorciao of any righla of impounding' or diverting water (/5id., a. 17; Eivci 
Ihbble Joint Committee v. llalUwcM. Same v. Shorrock, [i899] 2 Q. B. 385, 
(J, A.). Thong'll tho Act did not x>rcjudice or affect any other rights oi 
powers then existing or vested in any person by Act of Parliament, law or 
custom ( Rivers Pollution ITeveiiliou Aet, 1876 (30 «fc 40 Viet. c. 75), s. 16), 
the right to eontinue to pollute is not ])n‘seived, nor tho right to abate a 
nuisancAi destroyed {Midlothian Count if Council v. Pumphvrston Oil Co. 
(1904), 6 P. (Vt. of Sosa.) 387). The obvious policy and the obvious effect 
of the Act is to stop tho pouring of foul water into a stream except in 
particular circumstances (/lirdr/e Maqistraics v. Lanark Counfij ('ouncil 
Coatbridge MagiHiratcif v. Lanark CoHulg Council 11910] A. 286, pei 
Lord LoRi^BUiiM, L.t’., at p. 290). Tlio Rivers Pollution Prevention 
Act, 1876 (30 40 Vut, c. 75), and the Jiiveis Pollution Pieveiition Act, 

1893 (56 vV' 57 Viet. c. 31). may {ibid., s. 2) be cited together as tbo Rivern 
Pollution Prev(‘iition Acts, 1876 and 1893. 

(r) 39 & 40 Viet. c. 75, s. 2. 

(«) This includes a corporation, and, therefore, a sanitary authority 
(f5id., 8. 20), 

(0 As to the meaning of ‘'knowingly iiermits,” compare Rivers Pollu- 
tion Prevention Act, J 893 (56 57 Viet. c. 31), a. 1 ; Yorkfihire West Jiidiiig 

Council V. IJohnfiiih Urban Saniinrg Authority, [18041 2 Q. B. 842, 0. A. 

(u) This includes Mieh part of the sea and tidal water as may be 
determiued by the Local Government Board, by Order in the London 
Gazette j and, save as aforesaid, includes rivers, streams, canals, lakes and 
watercourses, otlier than those mainly msed as sewers on the I5t.h August. 
1870, and emptying into the. part of the -^oa or tidal waters not determined 
by the Local Government Board to be streams (Rivers Pollution Prevention 
Act, 1876 (39 & 40 Viet. e. 75), s. 20). Whether a particular channel is a 
sewer or stream is a question of evidenex' ; see West Biding of Yorkshire 
Riven Board v. Preston dt Som (1904), 09 P. 1 ; BVjJt Biding of York- 
shire Rivers Dom'd v. Yorkshire Indigo, Scarlet and Colour iJycrs, Ltd. 
(1902), 67 J. P. 80; Riding of Yorkshire Rivers Board v. Gautd 

Sans (1002), 67 J. P- 183; Airdrie Magistrates v. Lanark County 
Council Coatbridge Magistrates v. Lanark County Council, supra, when* 
certain “bui'ns” were held to bo “streams,” and not “watercourses 
mainly used as sewere.*’ As to the distinction between streams ” 
and “percolating water,” see M^Rab v. Robertson, [1897] A. C. 129. 
‘“Tidal water” includes wraters whore there is a vertical rise and fall 
caused by the ordinary tides (FTe^t Riding of Yorkshire Rivers Board v. 
TadeoiUr Rural Distriet Council (1907), 97 L. T. 436, Div. Ct. ; Calcrafi 
V. Gueut (1897), cited in Stuart Moore. History and Law of Fisheries, 
p. 102). As to pollution of fisheries, and the Thames, see pp. 446 et eeq.^ 
448 e< seq t post 
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refuse of any manufactory, manufacturing process, or quarry, or Sbqt. », 
any rubbish or cinders, or any other waste, or any putrid solid Purity and 
matter (a), so as either singly or in combination with other similar Pollution, 
acts of the same or any other person to interfere with the due flow **“ 
of the stream or to pollute its waters (/>). 

878. It is also an offence to cause to tall or How, or knowingly to Sewagi* 
permit to fall or flow, or to be carried (c) into any stream, any selid 
or liquid sewage, except when this is by means of a channel used, 
constructed, or in process of construction on the 15th August, 

1876 (d), for the purpose of conveying sewage matter, and the person 
carrying and knowingly permitting the sewage so to fall or flow or 
be carried proves that he is using the best practicable and available 
means (c) to render the sevvago harmless, or in the case of a person 
other than a sanitary authority that he is sending the sewage along a 
drain communicating with a sewer (/) belonging to or under the con- 
trol of a sanitary anthority and with the saiK^tion of Urn authority (//). 

When the sewage gets into a Ktreaia after passing a)o?ig a channel 
vested in a sanitary autliority, the authority is deemed knowingly 
to permit the sewagtj so to fall, flow or 1x5 carru'd into the stream 
\\ithin t}](‘ meaning of th(j slatuiory ju’ovision (//). 

(а) m/Uter docs not include ]>arlio.li'fl of matter in HUspenHion 

in water (Rivers l\>llvjtion Prevention Act, 1876 (30 *10 Viet. c. 75), 

8. 20). Tims, putrid s(did niatlrr or sludge dcpOhit(‘<l by sctMcincnt in u 
y>on(l or settling tank when washcil into a river with a large volume of 
water ia not solid matter, but matter snspendod in water {River kibble 
Joint Committee y, HollucclL i<anie, v. Hhorro(% [1800] 2 Q. li. 385, (,I. A. , 

IPcif Riding of Yorkshire Rivers Board v. Rmesons (1003), 67 J. 407). 

(б) In pro\ing iriterferonee or pollution, evidence may be given of 
repeated aets which together cause such interference or ])ollution, though 
each act by it. self bc' not Kiiflicient for the purpose (Rivers Pollution Pre- 
vention Act, 1876 (30 k 40 Viet, c, 75), s. 2). In ascertaining whether pollu- 
tion has occurred the amount of pollution alreedy in the water is not 
consid(Ted, but if the minimum of >ihieh the la^\ wiW not take notice is 
exceeded an olleiicc has been committed {Staffordshire County Council v. 

Seisdon Rural District Conneil (1007), 71 J. P. iHo). 

(c) Bxtiicrworlh v. IVest Riding of Yorkshire Rirvrs Board, [lOOOJ A. C, 

45, per Lord LoKKuritN', at p. 40, 'I’his lefeispot ineiely to a direct 
diaciiarge, but also to a discharge throuji^i some intermediate conduit, 
whether that is or is not a sewer under t he control of a sanitary authority. 

(rf) q'his exception docs not apply to a new channel const i u e ted in sub* 
stiiuiion for fin old one, and having its outlali at the same spot (Rivers 
Pollution Prevoiilion Act, 1876 (30 k 40 Viet. c. 75), kh. 3, 4). 

{«) Local Government Board inspeetorH can grant ceilifie.ates that the 
means used are the lieat or only pra<;ticable or availahli‘ rneans. These ore 
conclusive of the fact, are of force for two years, and may be renewed 
{ibid , s. 12). 

(/) A stream from which w^ater has been cut oil may be a sewer, but the 
mere fact that for many years it has been polluted is not sufftcient to turn 
it into a sewer {West Riding of Yorkshire Rivers Board v. Gaunt dc Sons 
(1902), 67 J. P. 183 ; West Riding of Yorkshire Rivers Board v. Preston 
<& Sons (1904), 69 J. P. 1 ; West Riding of Yorkshic Rivers Rjoard v. York- 
shire Indigo, Scarlet and Colour Dijers, Ltd. (l‘J02), 67 J. P. 88 ; see 
Airdrie Magistrates v. Lanark County Council. < oatbrid/fc Magistrates v. 

Lanark County Council, [1910J A. 0. 286, where J.»ord Hai^iujky, at p. 291, 
said that West Ridina of Yorkshire Rivers Board v. Gaunt Sons, supra, 
appeared to him to have been perfectly rightly decided). 

{g) Rivers Pollution Prevention Act, 1876 (39 k 40 Viet. c. 76), s. 3. 

(A) Ibid. ; Rivers Pollution Prevention Act, 1893 (56 & 57 Viet, c. 31), 
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879. It is on offence to cause to fall or flow, or knowingly to 
permit to fall or flow, or to be carried into any stream, any poisonous, 
noxious, or polluting liquid from any factory or manufacturing pro- 
cess, unless the liquid is carried into a stream along a channel used, 
constructed or in course of construction on the 15th August, 1876, 
or in a new channel constructed in substitution therefor, and having 
its outfall at the same s[)ot, and the best practicable and reasonably 
available moans to render the liquid harmless are used (/)• 

880. Similarly, it la an offence to cause to fall or flow, or know- 
ingly permit to fall or flow, or to be carried into a stream solid matter 
in such quantities as prejudicially to interfere with its duo flow, or any 
poisonous, noxious, or polluting solid or liquid matter from a mine 
other than water in the same condition as that in which it has been 
drained or raised from the mine, unless in the case of poisonous, 
noxious or polluting matter the beat practicable and reasonably 
available means to render that matter harmless are used ( j). 

881. Proceedings may be taken by any person aggrieved (k) 
except in respect of manufacturing and mining pollution, which 
may only be taken by a sanitary authority (1) with the consent or 
on the direction of the Local Government Board. In giving or 
withholding consent the Board must have regard to the industrial 
interest involved and to the circumstances and requirements of the 

8. I ; VorkHhire liitUng Council v. llolmjhih Urban Sanitary Authoritift 
1181)4) 2 Q. P. S42. (!. A. (the faot that the authority has not materially 
ultiii'od the miturc of the aewers, and has doin* nothing to increase the flow 
of sowuge into the Klreain, is no defence) ; compare I^ochford Rural Council 
V. Port of hotidon Authority, 2 K. P. Ulfl. 

(0 Kiveitt l^ollution Prevention Act, 1870 (39 & 40 Viet. c. 75), s. 4. 
The discharge of maiiui'acturing efliuent into a sewer eommunicating with 
a river without the consent of tJie sanitary authority is an offence within 
this provision, and it is doubtful whether such consent would be a defence 
Riding Rims Board v. Butlerworth ami Roberts (1907). 71 J. P. 
516). Proof of a pn'seriptive right to pollute at the passing of the Act 
is no defence {Butterv:oHh v. West Riding of Yorkshire Rivers Board, 
f 1909] A. C. 45; Kirkheaton District Local Board v. Ainley, Sons db Co., 
[189212 Q.il 274, C. A.). 

(j) Rivers Pollution Prevention Act, 1876(39 k 40 Viet. c. 76), 8.5; see 
title Mines, Minekals, and Quarries, ' oI. XX,, p. 592. 

(4) Rivers Pollution Prevention Act, 1876 (39 & 40 Viet. c. 75), s. 8. 
Witliiu the area of the Lee Couservaucy Act, 1868 (31 & 32 Viet. c. cliv.). 
the authority to take proceedings is the J^ee Conservancy Board (Rivers 
Poflution Prevention Act, 1876 (39 h 40 Viet. c. 75), s. 9). 

(1) Tliii iuciudes a county council. On the application of county councils 
the Local Government Board may, by provisional order, constitute a joint 
committee or other body representing tlic administrative counties through 
w^hich ariver runs, and confer on the body the powers of a sanitary authority 
(Local Government Act, 1888 (51 & 62 Viet. e. 41), s. 14). The following 
local Acts confening these powers h.ave been passed : Mersey and Irwcll 
Joint Committee Act, 1802 (65 k 60 Viet. c. cxci.) ; West Riding of Vork- 
ghire Rivers Act, 1894 (67 k 68 Viet. c. clxvi.) ; Rivers Pollution Prevention 
(Border Councils) Act, 1898 (61 k 62 Viet. c. 34). The proceedings must 
be ^inst the person whose factory or manufacturing process i.s pro- 
dueing the liquid and not the sanitary authority through whose sewers 
the liquid flows (Wesf Riding of Yorkshire Rivers Board v. LinthwaiU 
Urban Council, [1914] 2 K. B. 13). 
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locality, and may not consent when the district is the seat of a 
manufacturing industry unless satisfied after due inquiry that means 
for rendering harmless the liquids are reasonably practicable and 
available in all the circumstances of the case, and that no material 
injury will be inflicted on the interests of such industry (//{)• 

882. Every sanitary or other local authority having sewers 
under its control must give facilities to manufacturers to carry the 
liquids proceeding from their factories or manufacturing processes 
into the sewers bo long as such liquid w'ould not prejudicially 
affect the sewers or the disposal by sale, application to land, or 
otherwise of the sewage in such sewers, or from its temperature or 
otherwise be injurious from a sanitary point of view(n); but the 
sanitary authority need not give such facilities when its sewers 
and the works for purifying the sewage are only sufficient for 
the requirements of its district, or where such facilities would 
interfere witli any order of a court respecting the sewage of the 
authority. A local authority or any urban or rural sfinitary authority 
empowered or required by Parliament to carry sewage into the soa 
or tidal water may do so without offending against the statutory 
provisions (o). 

883. Offences against tlie Rivers Pollution Prevention Acts, 1876 
and 1890 (p), may bo stopped by a summary order of the county 
court, and if the order is not obeyed the offender is liable to a 
penalty not exceeding £50 a day for every day ho is in default, 
and, if the default continues for a longer period than a month or 
such less period as the court may order, to tho expenses of any 
person appointed by the court to abate tho nuisance (q). 


(m) Rivers Pollution Prevention Act, 1876 (39 & 40 Viet. c. 75), a. 6. 
The sanitary authority must give two months’ noi.oe of intention to take 
proceedings (ifcid., s. U). Tho notice cannot boffivon till after the consent 
of the Local Government Hoard is obtained {Went Eiding of Yorkshire 
Eivers Hoard v. Itohimon Brothers, [10(J7J 1 K. JL 431, G. A,, overruling 
West Eiding of Yorkshire Eivers Board v. Senrr Ei^d Mill (; 0 . (1001), 66 
J. P. 776, and following Midlothian County Council v. Oahbank Oil Co., 
Ltd. (1903), 5 F. (('t. of ijess.) 700). It is not noc^esKury to give notice of 
intention to take proceedings tocufore>e penalties lor non-coinjiliance with 
th*. order of a county court {West Hiding of Yorkshire Elvers Board v. 
Jlecktnondwike Urban District Council, 1 1914] W. N. 147). A person 
again.st whom proceedings are proposed to be taken may object before the 
sanitary authority, and must bo given an opportunity of being heard by 
that authority before proceedings are taken against him (Rivers Pollution 
Prevention Act, 1876 (39 & 40 Viet, o, 75), 9. 6). 

(n) Ibid., 8. 7 ; Brook v. Meltham Urban Council, (1009] A. C. 438. A 

sanitary authority inust not cut off a drain from a factory uuIohs it cau 
show that any of the above exceptions apply {Eastwood BroUiCTs, Ltd. v. 
Tlonley Urban Councilt [1901] 1 Ch, 045, A.). 

(o) Rivers Pollution Prevention Act, 1870 (.39 A 40 Viet. c. 75), s. 19. 

(p) 39 & 40 Viet. c. 75 ; .56 & 57 Viet. c. 31. 

iq) Rivers Pollution Prevention Act, 1876 (39 vV 40 Viet. e. 76), s. 10. 
Proceedings may bo removed from the county court to tlic High Court on 
points of law or on the merits (/tid., s. 11) ; West EHing of Yorkshire Rivers 
Board v. Kavensthorpe Urban District Council (1907), 71 J. P. 200). The 
prooeedinn are not criminal or penal, and interrogatories may be auruinis* 
tered {He Derbyshire County Council and Derby Corporation, [1806] 2 Q. B. 
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(ii.) Pcliution of Harbour s. 

884 . It is an offence to cast or unlade filth out of any vessel in a 
haven, road, channel or river flowing or running into a port town 
or city, borough or town except on the land above full sea mark (r) ; 
similar provisions arc contained in the Harbours Act, 1745 («). 

886 . The Harbours Act, 1814 (f), though passed ostensibly for 
the protection of navigation, does, if enforced, indirectly prevent 
pollution, as it forbids the introduction of filth into harbours or 
tidal navigable rivers, or the placing of filth in any t>osition where 
it may be liable to ho washed into the sea or into any harbour or 
tidal navigable river either by ordinary or high tides or by storms 
or land floods (a). 

(lii.) PoVutiou hij Oas. 

886. Every person making or supplying gas within thu statutory 
district of a waUjr company to which the Waterworks Clauses Acts, 
1847 and IHGii (h)y apply, who causes or sufl'ers to be brought or 
to flow into any water of the water company or into any drain 
communicating therewith any washing or other substance pro- 
duced ill making or supplying gas, or who wilfully does any act 
connected with the making or supplying of gas whereby such water 
is foiiliHl, is liable to forfeit to the water company the sum of i*200 
with full costs (r). 


207, A.). When a eanitary authority is the oU'ender and seeking 

to avoid it.s duties under the Puldic Healili Ael, 1875 (38 k 30 Viet. c. 55), 
the county court judge may exercise hi.s discu'lioii and may refuse to make 
any older against a deIVndant who is also an oftVnder against this Act {Kirk- 
hraton IHhI rid Local Iloatd v. Aiafc)/..VoaK cC To., (I802j 2 Q. J{.274,t\ A.); 
but tlu3 court should not refrain from making an oidcr on the ground that 
the stream is already so polluted tliat the pollution Irotn the sewer is hardly 
appreciatiul {Staffordshire Count!/ Cotincil v. Seisdon Kurtd Disirid ('ouncil 
(1007). 71 J. V. 185). 

(r) Stat, (1542-3) 34 35 lien. 8. c. 0. 4’he penalty for each ofTence is 

£5 {ibid,). 

(8) 19 CfCO. 2, c. 22..- It is an oITence under this Act to unload tiltli into 
a hopper barge with intent to depo.sit it in the sea «and not on hmd {Brucklea- 
bank v. Smith (1758), 2 Burr. 050). 

(0 64 Geo. 3, c. 160, sa, 11, 12. 13. This Act does not apply to materials 
used for repairing whaiTes, sea banks et'\, or to any material for repairing 
i\ highwiiy {ibid., s. 11). 

(u) The penalty is a sum not exceeding £10 over and besides all expenses 
incurred in removing to a proper place filth deposited contrary to the Act 
lAid., s. 11). It is an ofleuco under this Act to discharge solid matter in 
suspension through a drain into a tidal brook, so that it flows into a 
navigable river and is there deposited (IViM Alkali Co. v. -Simpson, [1894j 
2Q. B. 116). 

(6) 10 k 11 Viet. c. 17; 26 & 27 Viet. c. 93; see title Water Slpplt, 
pp. 274 et seq., ante ; as to the similar provisions against pollution by 
loniained in the IJghiing and Watching Act, 1833 (3 A: 4 Will. 4, c. 9b), 
ss. 43-^54, and in the Gasworks Glauses Act, 1847 (10 k 11 Viet. c. 15), 
21* 29. see title Gas, Vol. XV., pp. 329, 360 ef seq. As to the 
protoction of a water supply against fouling generally, see title Water 
8UPPI.T. pp 297 et eeq.^emk. 

(c) Waterworks Clauses Act, 1847 (10 k 11 Viet. c. 17), «. 62. The 
penuty must be sued for in the High Court and during continuance of 
the offence, or within six months after it has ceased {ibid , s. 63). 
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If the water supplied by the company is fouled by gas, the person 
making or supplying the gas is liable to forfeit to the water company 
a sum not exceeding £20, and a further sum not exceeding £10 for 
every day the ollence continues after twenty-four hours after he has 
received notice of the offence (d). 

(iv.) Pollution in Sanitart/ 1)iiitrirt$. 

887. A local authority to which the Public Health Act, 1875 (r), 
applies (/), though endowed by this Act with powers for the 
acquisition, maintenance, and making of sewers, is not empowered 
to make or use any sewer, drain, or outfall for the pnrj)OBe of convoy- 
ing sewage or liltiiv water into any natural stream or watercourse, 
or into any canal, pond, or lake until such sewage or filthy water is 
freed from all excremontitious or other foul or noxious matter such as 
would affect or deteriorate tlie purity and cjuality of the water (7), 
and if the authority does so, it is liable to be enjoined at the suit of 
any person having a i-ight of properly in ros])4^ct of such wator(//). 

888 . Tl is llic duty of a local autliorily, with the sanction of the 
Atlorney-Cicncrai, either in its own name or in the name of any 


((/) Wator^vo^k^^ <’Iau^cs Act, 1847 (10 & il Viet. c. 17), 8. 04. For Iho 
purpose of ascertairiiiii; if water is fouled by gas, tlie water company may 
dig up the jp'ound and examine the gas pipes, and if it appears that the 
wateT is 80 fouled the oflender must boor the expense of this investigation 
{ibid,t 83. 65 — 67). 

(e) 38 & 39 Viet. c. 55. 

if ) For those authorities, sec title Public Health and Local Adminis- 
tration, Vol. XXIII , ]». 372 . As to the Metropolis, see pp. 445, 446,j)oi:l. 

(g) Public lleallh Ael, 1875 (38 &i 39 Viet. e. 55), 8. 17. It is no offence 

to pour such sewage into a stream already polluted unless the result is to 
make it fouler than bi fore v. Birmingham, Tame and Rea District 

Drainage Board, { I‘JlU| 1 <1i. 48, (’. A., varied without affecting this ptfint, 
[I912] A. 78S). Put it is a breach of this pi vision if at the point 
where the sewage enters the stream or watercourse its purity and quality 
are deteriorated, even though it be already polluted, and to discharge pure 
effluent into tin- stream at another Rp(»t whereby the purity and quality 
of the water as a whole are improved is nodefimce to an application for an 
injunction (A.-O. v. Birmingham, Tame and Bea Dx^lrict Drainage Board, 
[1908] 2 Ch. 651, varied without affecting 'this point, [1912] A. C. 788). 
Where in such a case the defendants have ccjuicd to commit a breach of 
tliL section and intend to use their best endeavours to prevent any future 
breach, the court may discharge the injunction {A.~0. v. Birmingham , Tame 
and Rea District Drainage Board, [1910] 1 Ch. 48, C. A., varied without 
affecting this point, [1912] A. C. 788). As to the form of order in such 
cases, sec C., [1912] A. C. 788. A ditch made for the sole purpose 
of drainitig surface water from land is not vested in the local authority 
iHyJcea v. Soweibg Urban Council, [1900] 1 Q. B. 084, ( A. ; Phillimore v. 
Watford Rural ('ouncil, [1913] 2 Cli. 434). 

(h) Jones V. Llanrwsi Urban Council, [1911] 1 t'h. 993, distiiigalshing 
A.-Gf. V. Dorking Union Guardians (1882), 20 Ch. Jh 595, and Gmsop v. 
Ihston and hleworth Local Board (1879), 12 Ch. 1>. 102, C. A. ; compare 
Foster v. Warhlington Urban (.^ouncil, jl906J 1 K. P. 648, F. A., where a 
local authority was restrained from turning sewage into the sea to the 
injury of the owner of oyster beds; TJarringlon {Bari) v. Derby Corpora- 
tion, [1905] 1 Ch. 205; A.-G. v. Leues CorporrUion, [1911] 2 Ch. 405. 
Though the Public.Health Act, 1875 (38 k 39 Viet. c. 55). b. 17, forbids 
the discharge of sewage or filthy water, it does not prevent the discharge 
of surface water charged with sand and silt [Durrani v. Branksome Urban 
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other person consentinpf thereto, to take snch proceedin^b as the 
authority may deem advisable for the purpose of protecting any 
watercourse within its jurisdiction from pollution from sewage either 
within or without its district (a). Whenever water belonging to 
or under the control of the authority is fouled by gas, or contains 
any washing or other substance produced in the making of gas, 
the authority may iako proceedings to recover from the person 
engaged in the manufacture of the gas the sum of £200 for every 
such offence, and a further sum of £20 for every day the offence 
continues {b). 

When the water fouled is not the property of the local authority, 
but belongs to sorno other person, in default of liis proceeding to 
recover the above penalties, the authority may, after notice to him 
of its intention to proceed, take the necessary steps to recover the 
penalties (r). 

889. When within the district of a local authority it is repre- 
sented by any person that the water in any well, tank, or cistern, 
public (d) or private, or supplied from any public pump, and used, 
or likely to ))e used, for drinking pr domestic purposes, or for 
manufacturing drinks for the use of man, is so polluted as to be 
injurious to health, the authority may apply to a court of summary 
jurisdiction for an order to remedy the same(c). The court has 
power to sumnion the owner or occupier of the premises to which 
tli(3 well, tank, or cistern belongs, if it is jnivate, or in the 
case of a public well, tank, cistern, or pump, any person alleged 
in the application to be interested in the same, and to order the 
well, tank, cislorn, or pump to be permanently or temporarily 
closed, or the water to bo used for certain purpOwSes only, or to make 
such order as the court may think requisite to prevent injury to the 
health of persons drinking the water, If the person on W'hom 
the order is made fails to comply with it, the court may authorise 
the local authority to carry out the order at the expense of the 
delinquent (/). 

890. When a local authority has adopted the Puhlic Health 


Council, [1807] 2 Ch. 291, i\ A.); see also title Pi/Bi.ir Health a\i» 
Local Admin isthation, Vol. XXIII., pp. 408, Cll, 612. 

(а) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 69. 

(б) Ibid., 8. 68, Such proceedings must be taken while the offence 

continues or within six months after it lias ceased (ibid.). On rocoveriu^f 
the penalty the local authority is entitled to full costs of suit. (ibid.). A 
gtts company is liable for an escape of gas washings through a crack in the 
floor of a tank due solely to subsidence of w^hich the company had no 
knowledge (llipHnsY. IHrminghm and Sioffordshire Gas Light Co. (1860), 
5 H. & 74, afflnned 6 H. & N. 250, Ex. I'h.). 

(c) Public Health Act, 1876 (38 & 39 Viet. c. 55), b. 08. 

(d) As to the meaning of public well,” compare v. Archihahl 

(1880), 5 Apj). Cas. ^89; Dnngarmn Guardians v. MansfieUU [1897] I 
1. R 420 ; bolmfirih IjOCoI Board v. Shore (1895), 59 J. P. 344. 

(*') Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 70, 

(/) Ibid. The court may order the water to be analysed at the cost of 
the local authority (ibtd.). Expenses incurred by the local authority 
may be recovered m a summary manner from the delinquent, and where 
not 80 recoverable are treated as special expenses (ibid.). As to apeoial 
expeuBet generhlly, see title Local Government, Vol. XIX., p. 335. 
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Acts Amendment Act, 1890 (p), Part III., it is an offence for any Sect, 8. 
person to throw or place or suffer to be thrown or placed within Purity and 
any river, stream, or watercourse within the district of the local Pollution 
authority any cinders, ashes, bricks, stone, rubbish, dust, filth, or 
other matter which is liable to cause annoyance (h), 

(v.) PoUntion in the Mctropolia. 

891. Provisions similar to those mentioned above (0, relatinp; to Powers in 
the fouling of water by gas and its manufacture and the pollution Metropolis 
of wells, are in force in the administrative county of Loudon (A), 

and are enforceable by the sanitary authority (/). The sanitary 
authority has also power to make bye-laws for securing the 
cleanliness and freedom from pollution of tanks, cisterns (m) and 
other receptacles used for storing of water used or likely to be used 
by man for drinking or domestic purposes or for manufacturing 
drink for the use of man (n). 

892. Any person other than those engaged in the manufacture rdlutionof 
of gas who does any act whereby any fountain or pump is wilfully or "'*‘***‘ 
maliciously damaged or who is guilty of any act or luglect w'herehy 

the water of any well, pump, or fountain used or likely to he used by 
man for drinking or domestic purposes or for manufacturing drink 
for the use of man, is polluted or fouled, is liable to a pi nalty not 
exceeding £5 for each offence and a further p(*iiuity not cxcjcoding 
20#. for every day the offence continues after notice is served on 
him by the sanitary authority in relation thereto (o). 

893. Any person supplied with W'ater in the Metropolis by the Non-repair 
Metropolitan Water Board (;;) who wilfully or negligently eanses 

or suffers any fittings ((?) used in connexion with the water supply 
to he out of repair or to he so used or contrived that the water 
supplied is or is likely to be contaminated, or so as to occasion 
or allow the return of foul air or other nois^ me or impure matter 
into any pipe belonging to or connected with the pipes of tlie Board, 
is liable to a penalty not exceeding £5. In addition he is liable to 

{g) 53 & 64 Viet. c. 50; 8oo titlo Pi BLic# ilKAUii AXi> Local 
Admin L^TKAT iON, Vol. XXIII., p, 303. 

(h) Public Health Acts Amendment Act, 1800 (53 & 51 Viet. o. 69), 
s. 47. The penalty for (?ach offenC/C is not exceeding 40# {ibid.), 

(t) Pee pp. 442 el seg., ante. 

(/,) Public Health (J.,ondo!i) Act, 1801 (54 iV 5.j Viet. r. 76), »s. 62, 64. 

In the case of polluted wells the court to m.^Kc the older is the ]K'ity 
sessional court {ibid., ». 64). As to the administraiivo county of London, 
see title Methopolis, Vol. XX., pp. 393 et Hcq. Ah to pollution of the 
Thames, see pp. 448 et seq., post. 

(?) As to sanitary authontios in the Metropolis, see title Metuopults, 

Vol. XX., p. 408. 

(m) “Cistern” includes water-butt (Public Ihahh (Ijondon) Act, 1891 
(64 & 55 Viet. c. 76), s. 141). 

(tj) Ibid., B. 60. As to the publication of hyc laws and enforcement of 
penaities, see ihid.. ss. 114 — 126, Sched. I. 

(o) Ibid., 8. 53. 

ip) Metropolis Water Act, 1902 (2 Edw. 7, c. 41); sc(„ generally, titlo 
Water Supply, pp. 330 et seq., ante. 

iq) Such fittings^are those prescribed by the Board by rognlatioiiH and 
published from time to time (Metropolis Water Act, 1871 (34 6i 3.5 Viet, 
e. 113), 88. 17—25). 
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have the supply of water cut off so long as the cause of injury 
remains or is not remedied (r). 

894. Whenever water supplied by the Metropolitan Water 
Board within the Metropolis {«) is contaminated or affected in any 
way whatsoever by the gas of a gas company, the gas company 
must within twenty-four hours after notice given by the secretary 
of the Water Board or by any person using tlie water, take effectual 
steps to prevent the gas from contaminating or affecting the water, 
and if within forty-eight hours after such notice, the gas company 
fails to use all reasonable means effectually to remove the cause of 
complaint and prevent all sucli contamination, it is liable to forfeit 
to the use of the Water Board a sum not exceeding JJIO for each 
day during which the water is so affected (f). 

When there is doubt wheilier such water is contaminated by the 
gas of a gas company the Water Board )nay, after giving twenty- 
four hours’ notice to the gas company, open the ground and 
examirui its gas mains, pipes and apparatus, and if it then appears 
that there has been an escape of gas whereby the water was con- 
taminated, then the gas company must hear the cost of this 
investigation, otherwise the Water Board must do so and make 
good to the gas company any damage done to its property (a). 


(vi.) Polhiiion of FiMhrics. 

Protection of 895. The statutes relating to fisheries have created various 
wilnioii. offences which, tliough aimed at the protection of fish, at 
the same time prevent pollution (h). Thus, it is forbidden 
to cause or knowingly permit to How, or to put, or knowingly 
permit to be put, into any waters (c) containing salmon or into 
any tributaries (d) thereof, any liquid or solid matter to such an 
extent as to cause the water to poison or kill fish (e), unh^ss the 


(r) Mctropolirt Wiiicr Act, 1871 (U1 & ^5 Virt. c. 113), s. 32 ; Metropolis 
Water Act, 1852 (15 & 16 Viet. o. 84), ss. 23, 25. 

(«) For the area of tlu* Metropolis for this purpose, see title Metropolis, 
Vol. XX., p. 416. 

(/) Metropolis Oua Act, I860 (23 & 24 Viet. o. 125), s. 51. 

(fl) Ibid., 8. 62. Tlfe amount of the damage is ascertained by a justice 
and may be recovered as a penalty by sununary procoedhiM {ibid.). 

(b) Salmon Fishery Act, 1861 (24 & 25 Viet. c. 109) ; Malicious Damage 
Act, 1861 (24 & 25 Viet. c. 97) ; Sea Fisheries Act. 1868 (31 & 32 Viet. 
0 . 45) ; Frealiwater Fisheries Act, 1884 (47 & 48 Viet. c. 11) ; Sea Fisheries 
Regulation Act, 1888 (51 & 52 Viet. c. 54) ; see, generally, title Fisheries, 
Vol. XIV., pp. 618, 628. The owner or lessee of a fishery whose right of 
fishing is damaged by pollution apart from these statutes is entitled t4) 
protection hy injunction {Fitzgerald v. Firbank, [1897] 2 Ch. 96, C. A.). 

(c) Salmon Fishery Act, 1861 (24 & 26 Viet. c. 109), s. 5. This does not 
include the river IVeed {ibui., ». 2) ; but, presumably, it includes all tidal 
waters on the sea coast which are declared to be salmon rivers; see 
Salmon Fishery Act, 1865 (28 & 29 Viet. c. 121), s. 3. As to river pollution, 
boe. generally, pp. 438 ci seq.. ante. 

(d) x\8 to what waters may be described as tributaries, se^s Merrick$ v. 
Caduallader (1881), 61 L. J. (M. c.) 20 ; Hall y. Eeid (1882), 10 Q. B. D. 
134 , n. ; Enrboiile v. Terry (1882), 10 Q. B. D. 131 ; Qeorge v. Carpenter, 
f 1893] 1 Q. B. 506 ; Evam v* Owens, [1895] 1 Q. B. 237 ; Stead v. NiehoUs, 
[1901] 2 K. B. 163 ; Moses v. Iggo, [1906] 1 K. B. 516; Cook y. Clare- 
borough (1903). 70 J. P. 262. 

(e) Pmumably this means all sorts of fish, and not only salmon* 
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person who does so has acted in the exorcise of a right to which 
he is by law entitled and proves to the satisfaction of the court 
before whom he is tried that he has used the best practicable 
means within a reasonable cost (/') to render such liquid or solid 
matter harmless {(i). 

These provisions are not to prevent anyone from acquiring a 
legal right in cases where he could have acquired it if they had 
not been enacted, or to exempt anyone from any punishment to wliich 
he would otherwise be subject, or to legalise any act or default that 
would but for these provisions be deemed to be a nuisance or 
contrary to law(//). 

896. It is a misdemeanour (/i) unlawfully and maliciously to 
put any lime or other noxious material into any fish-pond or water 
which is private property or in which there is any private right of 
fishery, or into any salmon river (i), with intent tlioi’chy to destroy 
any of the fish there, or that may thereafter be put then'. 

Similarly (A), poison, lime, or noxious material may not bo put 
into any water frequented by freshwater fiBh(/) with intent to 
destroy any of the lish there or that may iheroaftor be put there. 
Where there is a private oyster bed or any oyster or mussel bed 
within the limits of a several oyster or mussel fishery created 

(/) Whoihor an offender Iiaa used the best practicable means within a 
reasonable cost may, if he desires, be ascertained by a jury in High OonrI 
provided that ho satisfies thC/ justices before whom he is summoned th *' 
the expense of permanently preventing the matter <}()mplaincd of would, 
exclusive of cost exceed £100, and gives security for his appeal (Salmon 
Fishe-ry Act, 1801 (24 & 25 Viet. c. 109), s, 6). The verdict of the jury is 
conclusive in all subsequent proceedings for penalties (?7>ifi., s. 7). 

{g) Ihid.y R. 5. The penalty for a breach of these provisions is t on a 
first conviction, not exc^Midiiig £5 ; on a second conviction, not less than 
£2 10«, and not exceeding £10, and a furthoi ocnalty, not exceeding 
£2, for every day during whicli the offence is coiiunucd, but the justices 
need not inflict a greater penalty in tlio whole than £2 10». ; on a third 
conviction, not loss than £5, and not exceeding £20 a (l.'iy lor every 
day during wliicb such offence is continued, coiumencing from the date 
of the third conviction, but the justices n4;<}d not iffflict a greater penalty 
than £5 in the whole ; on a fourth of subsequent conviction, not 
exceeding £20 a day for every day tiie offence has continued, dating from 
the date of the third conviction {ibid. ; Salmon Fishery Act, 1805 (28 & 29 
Viet. c. 1 2 1 ), 8. 57 ; Salmon Fishery Act, 1 873 (36 A; 37 Viet . c. 7 1 ), s. 18 (6) ). 

{k) Malicious Damage Act, 1861 (24 A 25 Viet. c. 97), R. 32. TIub offencft 
is punishable by penal servitude not exceeding seveu years, or imprison- 
ment, and, if a male under sixteen, with or without whiiqiing {ibid.). 

(i) The application of this offenwj to salmon riv<‘i8 is made by the 
Salmon Fishery Act, 1873 (36 A 37 Viet. c. 71), s. 13; swi R. v. Vauey, 
[1906] 2 K. B. 748. 0. C. II. As to the definition of a salmon river, see 
title Fisheries, Vol. XIV., p. 594. 

(k) Freshwater Fisheries Act, 1884 (47 A 48 \ ict. o. 11), s. 7. The 
penalty is not exceeding £20 or imprisonment, with or without hard 
labour, for not exceeding twm months (ibid.). Tli« offender may, so long us 
he is not punished tmw, be punished under any other Act, such os. for 
example, under the Malicious Damage Act, 1861 (24 A 25 Viet. c. 97), 
8. 32 ; Fisheries (Dynamite) Act. 1877 (40 A 41 Viet. c. 65), s. 2 ; Freshwater 
Fisheries Act. 187? (41 A 42 Viet. c. 39), s. 12. 

(l) “ Freshwater fish means any fish living permanently or temporarily 
in fresh water exclusive of salmon (Freshwater Fisheries Act, 1884 (47 A 48 
Viet c. 11), g. 6). 
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under the Sea Fisheries Act, 1868 (m), and sufficiently marked out 
and known as such, it is an offence for anyone other than the 
owner or grantees, their agents, servants, and workmen, to deposit 
any ballast, rubbish, or other substance or to disturb or injure in 
any manner, except for a lawful purpose of navigation or anchorage, 
such oysters or mussols or the beds or fishery (/i). 

897. Local sea lislieries committees (o) have power by bye-law ( p) 
to prohibit or regulate the deposit or discharge of any solid or 
liquid substance doLriniental to sea fish {q) or sea fishing, but any 
such bye-law must not affect any power of a sanitary or other local 
authority to discliarge sewage in pursuance of any power given by 
a general or local Act of Parliament or provisional order, or pre- 
judicially affect any right on, to or over any portion of the seashore 
cnjoye<l by any person under any local or s^iecial Act of Parliament, 
or any royal charter, letters patent, prescription, or immemorial 
usage, without his consent (r). 

(vii.) Pollution of the Thames. 

898. It is the duty of the Thames Conservancy to preserve and 
maintain the purity of the water of the Thames and its tributaries 
down to the western boundary of the County of London, and to 
cause these waters to be effectually scavenged of substances liable 
to putrefaction («). 


(m) 31 & 32 Vwt. r. 45. 

(n) R8. 53, 54. The penalty is : for a first offence, not exceeding 
£2 ; for a Bocond offence, not exceeding £5 ; for a third or Bubsequent 
offence, not exceeding £10 ; and the offender is liahlo to make full com- 
pensation to the owner or grantees respeetivxdy for any damage sustained 
{ibid., s. 53). Tliis may be recovered from him in any court of competent 
jurisdiction, hut not in a summary manner {ibid.), Inslead of prosecuting 
under tliia Act, other proceedings may be taken (ibid., s. Go) ; compare 
Poster V. Wnrbliu^ton Urban Council, [1900] 1 K. B. 048. C. A.; The Bien, 
[1911] P, 40. 

(o) As to the oonstilution and powers of local sea Qsher'es committees, 
see title Fisiriutins, Vol. A" IV., pp. 621 ft srq. 

(p) Sea Fisheries %gulation Act, 1888 (51 & 62 Viet. c. 54), 8. 2 (2). 
The penalty may be not exceeding £20, and for a coutiiuiing offence the 
additional sum of £10 for every day during which the offence coritiiiuca. 
Penalties may be recovered and enforced on summary conviction (ibid., 
B. 3). 

(q) TIub dooa not include salmon, but includes all other fish found in the 
Boa, including lobsters, crabs, sbrimps, prawns, oysters, mussels, cockles, 
and otluT kinds of crustaceans and shell fish {ibid., s. 14). 

^r) Ibid., s. 13. 

(sj Thames Conservancy Act. 1894 (57 & 58 Viet. c. cli<vxvii.), s. 91. 
“ Ti'ibutariea ’’ means the whole and every part of any river, stream, water- 
course, out, dock, canal, channel and water within the counties of Gloucester, 
VVilU. Oxon, Bucks, Berks, Hants, Surrey, Middlesex, Herts, Esses and 
Kent, and the adiniiiistrative county of Jjondon, and being Tvithin the catch- 
ment area of the Thanjo.s and communicating either dirootly or indirectly 
witli the Thames, except (i.) so much of such Avaters which first com- 
n.uiiicute either directly or indirectly with the Thames to the eastward of 
the western boundary of the county of London ns is more than three mile.** 
from the Thames ; (ii ) much of the river Leo as is above the southern 
boundary Btouo mentioned in the Ijo® Conservancy Act, 1808 (31 &. 32 
Viet. c. cliv.) ; (iii.) all waters w'iiliin tlio catchment area of that part of 
the river Lee ; and (iv.) every cut, dock, and canal belonging to any dock 
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All proceedings under the Thames Conservonoy Act, 1894 (e)| A 

relating to the pollution of the ^ater of the Thames must be taken JHiiitj a&d 
by the Conservancy and not by any other person («). Pollution. 

899. If the Thames Conservancy fails to perform its duties 
with regard to the purity of the Thames or its tributaries, tlie Port 
of London Authority, the Metropolitan Water Board, the London 
County Council, the Corporation of London, or any local authority 
or water company which appears to the Local Government Board to 
be interested, may complain to that Board, which can then call upon 
the conservators for an explanation ; if this is not forthcoming, or 
the complaint is not remedied, the Board can make such order as 
the circumstances require, which is binding on the conservators (v), 

900. It is the duty of the London County Council, as successors Duty of * 
to the Metropolitan Board of Works, to see that the sowers con- 
structed under the Metropolis Management Amendment Act, couwfl, 
1858 (m;), so far as practicable do not pass sewage into the Thames 
within the Metropolis. To enforce this a Secretary of State may 

direct such proceedings as he thinks fit (a). 

901. No person without lawful excuse may (1) unload, throw, or Throwing 
put, or cause or suffer to fall, any gravel, ballast, or any stones, earth 

rnud, ashes, dirt, soil, or rubbish, or any refuse from gasworks or thamw. 
other manufactories, into the Thames or on the shore thereof, o/ 
into any tributary at any point within three miles of the Thames, ►.c 
that the same will or may be carried into the Thames (/>) ; or (2) know- 
ingly put tile same in any place where it is likely to be carried by 
floods or extraordinary tides into the Thames, or wilfully cause or 
suffer (c) any washing or other substance produced in making or 
supplying gas or any other offensive matter, whether solid or liquid, 


or other company established under the authority of Parliament at the port 
of London (Thames Conservancy Act, 1S94 (57 & 68 Viet. o. olxxxvii.}, 
8. 90). 

(0 67 & 58 Viet. c. clxxxvii. • 

(w) Ibid., 8. 103. This part of this Act does not legalise or permit any 
nuisance or take away or prejudice or affect any remedy or right which a 
person would or might have had or exorcised against any person p^oUuting 
the water (ibid., s. 104). For carrying this part of the Act into effect, the 
conservators and their officers, except within the limits of the Jurisdiction 
of the Port of London Sanitary Authority, may enter any land or premises 
and inspect and lay open the same. If they find no offence they must 
make good the damage done (ibid., s. 98). To the eastward of a line 
drawn across the river from the boundary lino between the parishes of 
Teddington and Twickenham, the powers and duties of the Thames Con- 
servancy have been transferred to the Port of London Authority (Port of 
London Act, 1908 (8 Edw. 7, c. 68), s. 7, Sched. V ) ; see p, 405, ante. 

[v) Port of London Act, 1908 (8 Edw. 7, c. 68), s. 8 (7). 

(w) 21 & 22 Viet. 0. 104, s. 2. 

(a) Ibid., s. 31. 

(b) Thames Conservancy Act, 1894 (57 6s 68 Viet. o. clxxxvii.) 
8. 92 (1). (2). As to arrest, see note (d), p. 460, poet. 

(c) “ Wilfully suffer ” does not include omitting to do something which 

have mitigated the nuisance (High Wycomhe Corporation v. 
T&mee Coneervatorg (1898), 78 L. T. 463; r. Bamham (1876), H 

L. T. 774). 

H.L.— xxvm. ^ 
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to flow into the Thames, or into any tributary (d) ; or (3) put or allow 
to remain for more than forty-eight hours any heap or collection of 
manure, ashes, or other offensive matter, whether solid or liquid, 
near to or upon any bank of the Thames, so that the same w3l or 
is likely to drain, blow, or pass into the Thames or such tributary (e), 

902. No person may open into the Thames or into any tributai^ 
sewer, drain, pipe or channel whereby sewage or any other 
offensive or injurious matter, whether solid or liquid, ^ shall 
or is likely to flow or pass therein, or wilfully cause or without 
lawful excuse suffer any sewage or matter as aforesaid to flow or 
pass therein, through any drain, pipe or channel not at the passing 
of the Act lawfully used for that purpose (/). ^ 

AVhenever sewage or other matter as aforesaid flows or passes into 
the Thames, the conservators must give to the persons causing or 
.suffering (//) the same to flow or pass notice (A) to discontinue the 
flow and passage within such time after three months as the notice 
may specify. 

The recipient of the notice may, if he considers the time specified 
to be insufficient, demand of the conservators an extension, and if 
they refuse he may appeal to the Board of Trade, but failure to 
comply with the notice by discontinuing (i) the flow or passage to 
which the notice refer renders him liable on summary conviction 


(d) 'rharaes Coiiservaucy Act, 1894 (57 & 58 Viet. c. clxxxvli.), s. 92 
(3), (4). A constable may, for offeuccB under ihid,, b. 02 (1)— (4), arrest 
without warrant (ibid., k 92). Ibid., 8. 92 (4), does not apply to 
vcsHcls of the port sanitary authority when within the port of London 
(ibid.). 

(e) Thames Conservancy Act, 1894 (57 & 68 Viet. c. cbcxxvii.), s. 92(5). 
The penalty for any of the above offences is not exceeding £20 and a 
daily penidty not exceeding £10 (ibid.). These statutory provisions do 
not apply to places to the east of the eastern boundary of the T’hamos, 
even thougli the offensive matter might be washed by a flood tide into 
the river (Fuller v. Payne (1887), 3 T. L. R. 729). 

(/) Thames Conservancy Act, 1894 (67 & 58 Viot. c. clxxxvii.), s. 93. 
The penalty is not exceeding £100 and a dtvily penalty not exoeedmg £60 
(iWd,), 

(g) A local authority in which sewers which it has not constructed 
are vested^ and into which other persons have a right to drain, cannot be 
convicted of causing or suffering sewage to pass, though it can be in 
respect of sewage from its municipal buildings connected with such 
wwers {Thames Conservators v. Gravesend CorporaHant [^1910] 1 K. B. 
A2 ; Waltham Poly Cross Urban District Council v. tee Conservancy 
Board (1910), 108 U T. 192 ; v. Staines Local Board (1888), 60 L. T. 
261 ; compare SquUmU Norvpood Urban Dtsbrid Counoil v. Middlesex 
Cmniy Council (1901), 83 L. T. 742, where under an Act in similar terms 
(Middl^ex County (Runoff Act, 1898 (61 k 62 Viet. c. ocl.), s. 13) the 
defendants, as owners of a sewage farm, wore held liable for an escape of 
sewage due to a breach of agreement by a third person by which he was 
permitted to send sewage to the farm). 

ih) The notice must specify the sewers etc. in respect of which the 
complaint is made (Thames Conservators v. Cherisey Bural Sanitary AuthorUy 
(1886b 1 T. L. E. 536)*.* 

(i) TVhen an order has been made to discojutinae and has been complied 
with^ an i^lated act of j^Uution is not necessarily an offence against 
this provision ; compare Lee Conservan&f Board v. Leyton Urban ^eirkt 
(7oiMica(l906), 70 J. P.318. 
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or indiciitiieiit fco a penalty not exceeding £100 and a daily psBatty ^ 
not exceeding £60 (k), 

The notice oontinnes in force notwithstanding any temporary or 
partial suspension of the flow or paseage* and notwithstanding any 
change in ownership or occupation (i). 

908 . Persons cutting or employing others to cut weeds* grass or CutUss 
other vegetation in the Thames or in any tributary must remove weeds etc. 
them at once* so as to prevent their remaining in and decaying and 
contaminating the water, and no person may throw or sweep any 
weeds, grass* or vegetation into the Thames (m), 

904 . Vessels in the Thames above Teddington Look must be Bauiuiry 
fitted with sanitary conveniences so constructed that sewage or 

other offensive or injurious matter* whether solid or liquid, cannot ® 
pass into the Thames, and for this purpose the conservators may 
make bye-laws and may enter any such vessel and inspect the 
sanitary arrangements 00* 

(viii.) MiBCfUaiieoua l*roviiiona, 

905 . By the Cemeteries Clauses Act, 1847 (e), cemetery com- Cemetcriei 
panics arc forbidden to cause or suffer to be brought or to flow into ^gj”"**** 
any stream, canal, reservoir, aqueduct, j)ond or watering place any 
offensive matter from the cemetery whereby such water is touted (/)), 

906 . By the Land Drainage Act, 1861 {q\ no person who has not a imhI 
legal right to pollute may, without the consent of the Comiiiissionci H Orainaso 
of Sewers or Drainage Board, cause any tilthy or unwholosome **»<>*- 
water or washings of manufactories or mines, or any other foul 

or poisonous liquid, to flow into any watercourse within the 
jurisdiction of such Commissioners or Board 0*). 


(fc) Thames Conservancy Act, 1894 (57 & 58 Viet. o. olxxxvii.), s. 94. 

(i) Except where the notice was in respect of an offence from lands or 
premises used for inanutacturiDg purposes and not situate in a town, and 
lor three years no proceedings have been taken by lihe coiist*rvator8, tln*n 
before proct'cding Uicy must give a reucwaf or copy of such notice {ibid., 
8. 98). On a conviction the conservators may, with the sancliou of the 
court which truxl the case, stop up the outlet of any sewer, drain, pipe 
or channel in respect of wdiioh the offence was commit tc'd at the expense 
of the delinquent, except where the sewer drains into iho IJiames below 
Teddington Lock, and is vested in a local authority whuiU taken or 
are taking all practicable means to procure the conviction of the actual 

offenders (ibid., s. 100). v 

(m) Ibid., B. 102. The penalty is not exceeding £5 (tbtd.). 

(n) Ihid.,BB. 101, 191. 

(a) 10 & 11 Viet. c. 65 ; see title Bubul and ( kkmation, Vol. III., 
pp. 614 ei sea. Act is incorporated in the Public Health Act, 1876 
(38 & 39 Viet. c. 66) ; see Public Health (Intenacnts) Act* 1879 (42 & 43 
Viet. 0. 31). s. 3. ^ 

(p) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65). ss. 20 22. 
The penalty is £60 for each offence and a daily continuing penalty of £10 
(iWd.* 8. 22)} see title Burial and Cbbmatiok. VoL 111., PP; 608. 517. 

(4f) 24 & 25 Vict o. 133 ; see title Land J.uprovJ&mbnt* Vol. XVIIl.* 

^tVfl^dlSiatattgo Act, 1861 (24 3e 26 Vict. c. 1851), «. 68. The penalty 
is not exceeding £5 and 40«. a day for every day the offence contmuos 
(flW.) ; see title Sbwebs and Dbaens* Vol. aXV.* p. 781. 
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907. Every work in which acid is produced or used must be 
carried on in such a way that the acid does not come into contact 
with alkali waste or with drainage therefrom so as to cause a 
nuisance, and a sanitary authority, at the request of the owner of 
such works and at his expense, may («) make a drain to carry off 
the acid to the sea or into any river or watercourse into which 
such acid may be carried without contravening the Bivers Pollution 
Prevention Act, 187C (f). 

908. It is an offence to throw, place, cause or suffer to be thrown 
or placed, into or in any river, stream, canal, navigation or other 
water, or into the sea within three miles of the shore, the carcase of 
an animal which has died of disease or been slaughtered as diseased 
or suspected (u). 

Sub-Seot. fi . — Acquisition of Ilight to Pollute* 

909. A right to pollute water flowing to another’s property may 
be acquired {w) by grant from the person who is entitled to the water 
in its natural state, or by Act of Parliament, or by sufficient user 
under the Prescription Act, 1882 {x). 

The right when acquired by prescription must be restricted to 
the limits of it when the period of prescription commenced, and 
any substantial increase in the amount of pollution after that time 
is unlawful, and the wrongdoer may be restrained by injunction 
even though it may cause a total prohibition of the pollution (a). 

Where the right has been acquired in respect of the manufacture 
of a particular article or class of goods, it includes the right to use 
any proper materials for the manufacture of such goods so long as 


{s) Alkali, eto. Works Kegulation Act, 1906 (6 £dw. 7, o. 14), b. 3. 
The penalty on a first offence is £50; on a subsequent offence, £100, and 
not exceeding £5 for every day during which the subsequent offence 
continues {ibid,); see title Public Health and Local Administration, 
Vol. XXIII., p. 408. 

(0 39 & 40 Viot. 0. 76. 

(u) Diseases of Animals Act, 1894 (57'& 58 Viot. c. 67), ss. 51, 52. 
The penalty is not efoeeding £20, or in certain events imprisonment not 
exceeding one mouth, with or without hard labour (ibid., s. 51); see, 
further, title Animals, Vol. I., pp. 421 et seq, 

(u>) Wood V. Wavd (1849), 3 Ezoh. 748; Crossley dt Sons, Ltd. v. 
Ltghtowler (1667), 2 Ch. App. 478; Jonss v. Llanrwst Urban Council, 
[1911] 1 Ch. 393. As to the statutory restrictions on pollution, see A.-O. 
V, Birmingham Borough Council (1858), 4 K. & J. 628 ; Wright v. Williams 
(1836), 1 M. & W. 77 ; Carlyon v. Lovering (1867), 1 H. & N. 784, 797 ; 
Spokes V. Banbury Local Board of Health (1865), L. R. 1 £q. 42 ; A.^G. 
V. Doiking Union Guardians (1882), 20 Ch. D. 695, C. A. ; Qlossop v. 
Heston ana Isleworth Local Board (1879), 10 Ch. D. 102, C. A. ; andi sec 
Holt V. BoohdaU Corporation (1870), L. R. 10 £q. 354 ; Lea Conservancy 
Boardy. Hertford CorporaHon (1884), 48 J. P. 628 ; and p. 439, ante* As to 

E ollution creating a publio nuisance, see Blaekbume v. Somers (1879), 5 
I. H. Ir. 1 ; and p. 454, post ; as to percolating water, see p. 434, ante. 
(2) 2 4c 3 Will. 4, 0. 71 ; see title Easements and Peofits a Pbendre. 
ToL XL, pp. 268 et seq* ; p. 434, ante. 

(a) Blmkbume v. S^fSksn, supra ; CrossUy dt Sons, Ltd. v. LightowUr, 
euj^ ; compare Mclidyfe Brothers v. MeOavin, [1893] A. C. 268, and see 
Someneishire Drainage Conmissioners v. Bridgwater Corporation (1899), 81 
L. T. 759, H. Ii., where, under a local Act forbidding pollution exc^t by 
neieons haring a legal ri^ht to pollute at the passing of the Act, it was 
held that such penons imght continue to do so at an increased rate. 
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that does not inoreasd the pollution (b)i but it does not dve ttis 8iot«l. 
right of substituting the manufacture of articles or goods different Piulty lad 
from that in respect of which the right was acquired (c). FoDutton. 

910. A person may pour matter into water which by itself may Pollutton by 
not cause pollution, and other persons may do likewise, yet, if the 
combined effect is to cause pollution, each may be restrained by 
injunction (d), and it is no defence to an action to restrain pollution 

that others also foul the water (r). 

911. No person can acquire a right by prescription to pollute water interfenoiM 
BO as to cause injury to public health, or to any public right, such with public 
as fishery in tidal waters (/ ). 

912. A prescriptive right to pollute, when acquired, cannot be Nou-umt. 
lost by any subsequent act not amounting to a surrender, though it 

may be abandoned ; mere non-user is in itself not sufficient to prove 
an intention to abandon, intention to abandon being a question of 
fact in each case (g). 

913. Whore a riparian owner has acquired a right to pollute, if Pollution 
ho sells any part of his riparian land he is liable to be restrained 

by his purchaser from polluting the water, unless he reserved in his ¥ 

grant a right to do so, for the right to pollute is not an easement of 
necessity {k). 

Sect. 4 . — Escape and Overjhw, 

914. When water escapes or overflows from land the owne> of Liability of 
that land is not liable for the consequences, if this happens in the ifto^owner, 
ordinary use of the land without any wilful act or negligence on his 

part (t). If, however, tor his own convenience he collects water on 

(6) Boxeridale v. McMurray (1807), 2 Ch. App. 790 (vegetable fibre 
substituteil for rags in manufacture of papei^ ; see Mclntyro Brothers v. 

McGavin, [1893] A. C. 268. 

{c) Clarke v. Somersetshm Draitiaae CommMoners (1888), 67 L. J. 

(M. c.) 96 (changing busiucBS from fcllmongor to leather board manufac- 
turer). 

(d) Blair and Sumner v. Dcakin (J887), •’>7 h. IT. 622, 62r). 

(<j) (Jrossley <& Sons^ Ltd. v. lAghtowUr* 2 Oh. App. 478. 

(/) Bhickhume v. Somers (1879), 6 L. It. Ir. 1 ; Hobart v. Sonthend-onrSea 
Corporation (1906), 75 L. J. (K. b.) 305; Foster v. WurblingUm Urban 
Council, [1906] 1 K. B. 648, C. A. ; Owen v. Faversham Corporatism (1908), 

73 J. P. 33, C. A. ; It. v. MedUy (1834), 6 i). & P. 292 ; It. v. Cross (1812), 

3 Camp. 224 (no lenrth of time will logitimato a public nuisanoe) ; A.-G, 

V. Cockermouth Local Board (1874), L. R. 18 Eq. 172 ; A.-Q. v. Birmingham, 

Tame and Bea District Drainage Board, [1910] 1 Ch. 48, 0. A., varied 
without affecting this point, [1912] A. (*. 788 ; A.^G. v. Bunidge (18221. 10 
Price, 360 (even the Crown cannot antlioriso a public nuisance) ; A .-0, 

V. Barnsley Corporation, [1874] W. N. 37, C. A.; Traill v. M*AUtster 
(1890), 26 L. R. Ir. 624 ; and see A.-6f. v. Biehmond (1866), L. B. 2 Eq. 

306, 311. 

[g) French JHoek Commissioners v. Hugo (1886), 10 App. Cae. 836, P. C. ; 

Crossley ik Sons, Ltd. v. LighUwUr, supra (cvid<jnoe that works from which 
pollution originated had not been used for over twenty years and had 
become ruins held sufficient), 

(A) Crossley 4s Sons, Ltd. v. Ligktowler, supra. 

(f) Wihon y.yFaddell (1876), 2 App. Ca«. 96 ; FUicher v. Smith (1876), 2 
App. Cas. 781 ; WhdlUy v. Lancashire and Yorkshire BaU. Co. (1884), 18 
Q. B. D. 131, C. A.; see titles Action, VoL L, p. 10; Negug«KCB, 

VoL XXL, pp- 382, 401; Nuisakcb, Vol. XXL, pp. 626 ri ssg. The 
ownw of a wateroonrse is not at common law liable to his neighbotiM 
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Biot, hiB Iftiid wbieh woald not natarall j have come there (k)^ or diverte 
Eicw) or interferee with the course of a stream on bis own knd(;)f he is 
Wi liable for the direct and proximate damages resulting from any 

Qyerilow, escape or overflow (m), unless he can satisfy the court that the 
water was collected and impounded on his land by some third 
person for the purpose of such person (n), or by circumstances 
beyond his control (o), or by vU major {p\ or act of God(g), or that 
the water was stored for the benefit of himself and the injured 
party, or that there was no negligence on his part and the injured 
party consented to what had been done(r). His liability in this 

for overflow cauned by the natural and gradual silting up of the bed and 
the growing of weeds {Eotlgson v. York CoiporaUon (1873), 28 L. T. 836; 
Cra^ndl v. Theiford (Jorporation (1869), L. R. 4 C. P. 629; NormilB 
' V. Kuddle (1912), 47 I. L. T. 179). 

(k) KyUmdi v. Fletcher (1868), L. R, 3 H. L. 330; 1 Smith. L. C.. 
11th od., i>. 810 (defective reservoir for water) ; Fletcher v. Siniih (1877), 
2 App. Cas. 781 ; Snow v. Whitehead (1884), 27 Oh. D. 588 (draining water 
to a ceUar and allowing it to percolate to neighbour’s house) ; Evans v. 
Manchester, Sheffield atul TAncolnshire Railway (1887), 36 Oh. D. 026 
(percolation from a canal through its being let down by a mine-owner) ; 
compare titles Easements and Profits k Prendre, \^d. XI., pp. 318, 
319; NEQLiaENCE, Vol. X.Xl.,pp 395, 401 et seq.; Nuisance, Vol. XXI., 
pp. 528, 629 ; Trespass, Vol. XXV II., p. 849. As to the right of con- 
structing fish-ponds, see title Fisheries, Vol. XIV.. p. 681. As to the 
liability of statutory undertakers, seo p. 466, post; titles Negligence, 
Vol. XXL, pp. 464 et seq. ; Nuisance, Vol. XXL, pp. 616 seq. ; 
Public Authorities and Public Okpicbus, Vol. XXIII.. pp. 312 etseq. ; 
Tort, Vol. XXVIL, pp. 406, 497 ; Water Supply, pp. 278. 280, 288, ante. 

(l) Fletcher v. Smith, supra. When altering the couree of a stream, the 
now course must bo made sufllcient to prevent Jiiiscliief from overflow even 
when occasioned mainly by act of nature (ibid.); compare Uanley v. 
Edinburgh Corporation, fl913] A. C. 488. 

(fn) Cattle v, Stockton Waterworks (1876), L. R. 10 Q. B. 463; Lumley 
V. Gye (1863), 2 E. & B. 216, 262 ; Sharpe v. PowcU (1872), L. R. 7 C. P. 
263 ; seo title Nuisance, Vol. XXL. p. 628. 

, (ii) Sasuhy v. Manchester and Sheffield Rail, Co. (1869), L. R. 4 C. P. 

^ 198 ; Whitmores {Edenbridge), Ltd, v. Stanford, [1909] 1 Ch. 427 ; CrackneU 

V. Thetford Corporation ( 1869), L. R. 4 C. P. 269 (canal constructed on 
another’s land) ; seo titla Nuisance, Vol. XXL, p. 664. 

(o) Nield V. London and North Western Bail, Co, (1874), L. R. 10 Exoh. 4 
(sudden overflow of adjoining stream) ; Box v. Juhb (1878), 4 Ex. D. 76 
(bursting of reservoir of third party). 

(p) Carstairs v. Taylor (1871), L. R. 0 Exch. 217 (hole made by a rat) ; 
Earruon v, Oreat Northern Rail, Co, (1864), 10 L. T. 621 (a heavy rain- 
storm, but not of so extraordinary a oharaoter that defendant is not bound 
to anUoipate it, is no defence) ; see titles Nuisance, Vol. XXL, p. 564 ; 
Tor», Vol. XXVI U p. 493, note {a). 

(o) Nihro^Phosphate and Odam's Okemical Manure Co, v. London and 
St.^aHharine Docks Co* (1877), 6 Oh. D. 503, 0. A. It is not necessary 
that an extraordinary natural event should never have happened before 
for it to be an act of God (tfrld.). It is sufllcient that it could not have 
been reasonably expected, and on its occurrence a second time it does not 
cease to be an got of God if there was nothing to indicate that it might 
occur again, e,g,t an extiaotdinaiy high tide (tbid.) ; but act of God is no 
defence if there is a duty to maintain an embankment and that duty is 
ne|!lbcted {NkhoU v. Mankind (1876). 2 Ex. D. 1, 0. A.). Persons are 
not liaUe for extraordinanr rainM that could not reasonably have been 
aniicipAted, although if it had been anticipated the result sa^t have been 
pmeated (ibuL); see, farther, titles NzQLtGKKCB, Vol. UL, pp. 467 

eeq , ; NwiSANCi Vol. XXL, p. 564 ; Tort, Vol. XXVII., pp. 493 etseg. 

i(f) ^ T. JSdOttiii (1895), It. T, 579, C. A.; oompam Jrodras IM. 
Oi. a. jOamlfiiiflortiiii (1874), L; R. I Ind. App, 364. 
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rrapeot is not diminished beoause he has granted to a neighbour a 
right to use the water so collected and to regulate the flow of the Kioive 

water (s). The principle is the same, whether the water is on the ^ 

surface or underground (f). fhwiflew> 


915. Injuries caused by the escape of water due to the effect PerooUtloa. 
of gravitation or percolation in the proi)er and ordinary use and 
working of the land give no cause for damages {u\ though the 
pumping of water to another’s land, even when done without 
negligence and in the due working of a mine, renders the owner 

liable (a), unless he can show that his operations do not throw any 
burden on the land which it had not been subjected to before (6). 

916. When water is collected and brought into houses let out Rsoaiie from 
in tenements, and then escapes or overflows, the person who has file cisterns etc. 
possession and control of the water or the space from which the 

water escapes is liable for the consequences if he or his servants be 
guilty of negligence (c). Where water is stored in a cistern for the 
common benefit of several persons and its escape is not due to 
negligence but arises from natural causes, the owner of the cistern 
is not liable to any injury to the property by one of such ^ 

persons (tf). 


(«) BuoUey {B. H.) db Sons^ Ltd. v. Buckley {N,) db Sons, [1898] 2 Q. B. 
60, (/, A. (neglect by grantee to repair shuttle to artificial wateroour.^e 
whereby neighbour’s land was flooded). 

(0 Humphries v. Cousins (1877), 2 C. P. D. 230 (damage from a deieoUve 
drain the existence and non*Topair of which was unknown to defendant). 

(«) Wilson V. Waddell (1876), 2 App. Cas. 96 ; Smith v. Kenrick (1840), 
7 C. B. 61 6, 646 (water percolating to a mine), distinguished in Crompton v. 
iea (1874), L. U. 19 Eq. 115; see, further, title MiNKS, MiNEKALfl, AND 
Quarriks, Vol. XX., pp. 590 et seq. To make an artifloial mound which 
collects water which f^rcolatcs to a neighbour h house and does damage 
is actionable, and the occupier oi the premises is liable for allowing the 
percolation to continue (Broder v. SaiUard (1876), 2 Ch. D. 602 ; Huraman 
V. yorih EasUrn Rail Co. (1878), 3 C. P. D. 168, C. A.); see also Cooper 
V. Barber (1810), 3 Taunt. 09; Snow v. Whitehead (1884), 27 Oh. D. 688 
(percolation from cellar). * 

(а) Baird v. WiUiamson (1863), 15 0. «B. (n. s.) 376 ; s(^ title MtinBS, 
Minerals, and Quarries, VoL XX., p. 691. 

(б) West Cumberland Iron and Steel Co, v. Kewuon (1870), 11 Ch. D. 782, 
0. A. (where defendants, who had expedited the passage of percolating 
water to old mine workings on thoir land, from which it percolated to the 
plaintiiXs’ land in the same way as it would have done if they bad not acted, 
were held not liable for the consequential damage) ; see title Mines, 
Minerals, and Quarries, Vol. XX,, p. 691 ; compare title Nuisance, 
VoL XXI., p. 627. 

(e) Boss V. Fedden (1872), L. R. 7 Q. B. 661 (overflow of defective water- 
eloset); Stevens v. Woodward (1881), 6 Q. B. D. 318 (lavatory tap left 
running by clerk when not acting within the scope of his authority) ; 
Buddman dt Co, v. SmUh (1889), 60 L. T. 708 (tap left on by clerk wnen 
acting as incident to bis employment) ; Carstairs v. Taylor (1670), L. R. 6 
£xch. 217 (bole made by rats) ; Blake v. Woolf, [1898] 2 Q. B. 426 (neg^- 
gence of plumber) ; Hargroves, Aronson db Co. v. Haurta^, [^206] 1 K. jB. 
472 (neglect to clean gutter after notice of stoppage); Rickards v. Lothian, 
[1913] A. C. 263, P. C. ; see titles Landlord and Tenant, Vol. XVlll., 
p. 501 ; NegligHnoe, Vol. XXL, p. 402. 

(d) Anderson r. Oppenheimer (1880), 6 Q. B. B. 602, C« A. ; see title 
Landlord and Tenant, Vol. XVIII., p. 501, note (r). 
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SioT, i 917. Where flood-water finds its way on to a person's land the 
Sicape owner of the land is not entitled to send the water on to his 
aod neighbour’s land, though his doing so is solely for the purpose of 
Overflow, protecting his own property (c), but if he so acts to ward off a 
Flood-water, common danger, and to prevent the water getting on to his land, 
he is not liable (/). 

statutory 918. Where Parliament has authorised the storing of water 
authority. there is no liability for damage done by its escape unless negligence 
can be proved (g), or the works authorised were subject to a proviso 
that a nuisance was not to be created thereby (h). 


Bepairs. 


Baifliag of 
banks. 


919. A person who is responsible for the safe keeping of water 
iS entitled to enter on land to do the necessary works to keep the 
w^ater within bounds (i) ; and where water escapes by non-repair of 
the watercourse the person on to whose land it flows cannot insist 
on its continuance (k). The person who is entitled to the water- 
course can go on his neighbour’s land to repair it when necessary, 
and can restrain him from building over the site of it, if thereby 
his access is materially interfered with or the repairs rendered 
more expensive (1). 

920. A riparian owner is entitled to raise his banks from 
time to time as it becomes necessary, so as to confine the flood 
water within the banks and to prevent it overflowing his lands, 
provided that by so doing he does not occasion any injury to the 
lands or property of other persons ()?0. 


(^) Whall4!y V. Lancashire and Yorkshire Hail Co, (1884), 13 Q. B. D. 131, 
C. A. (catting a railway erabankinent liable to injury by flood); compare 
Jf nicies v. Jireadalbane {Earl) (1828), 3 Bli. (n. 8.) 414, H. L. ; Nield v. 
London and North Western Mail. Co. (1874), L. R. 10 Exch. 4 (there is no 
duty on the owners of a canal analogous to that on the owner of a 
natural watercomso not to impede the flow of water down it, though a 
neighbour’s lands are thereby flooded). 

{{) Thomas v. Birmingham Canal Navigation's Proprieiors Co. (1879), 43 
Jj. T. 435 ; Whalley v. Lancashire and Yorkshire Rail. Co., supra ; Maxey 
Drainage Board v. Great Northern Mail. Co. (1912), 106 L. T. 429 ; compare 
Oreyvensteyn y. Unttingh, [1911] A. C. 355, P. C. ; and see title Nuisance, 
Vol. XXL, n. 663, A right to discharge flood water on to a neighbour’s 
land, or to ao acts on a neighbour’s land to prevent a person’s own land 
being flooded, may be acquired as an easement (Simpson v. Godnuvnehester 
Corporation, [1897] A. C. 696). 

(g) Geddis v. Bann Reservoir (Proprietors) (1878), 3 App. Cas. 430 ; see 
title Neglioence, Vol. XXL, p. 502; note (k), p. 454, ante, 

(A) Price's PaierU CamdU Co., Ltd. v. LojuUm County Council, [1908] 2 
Ch. 626, C. A. ; Charing Cross. West End and City Electricity Supply Co. v. 
London Hydraulic Power Co., [19131 3 K. B. 442; (1914), 30 T. JL». R. 441, 

A., following 3iidwood x. Manchester Corporation, [1905] 2 K. B. 697. 
\Vh6re the statute autborising the nndertakmg sets up a special tribunal 
for assessing damages occasioned by the undertaking, and the tribunal is 
in abeyance, the damages may be assessed by the court.; see Bentley v. 
Manchester, Sheffield and Lincolnshire Rail. Co., [1891] 3 Ch. 222, C. A,; 
Walker r. Canal Co. (1913), 2 L. J. (County Oourte Reporter) 112. 

(«) M'Swinev v. Eaynee (1839), 1 1. £q. k 322. 

(k) Srymho Water Co.er. Zeeters Lime Co. (1894), 8 R, 329. 

(l) Goodhart Y. HyeU (1883), 26 Ch. D. 182 ; Bell v. Twenikyman (1841), 
1 Q. B. 766 ; Liforie Case (1614), 11 Co. Bep. 46 b, 62 a. 

(m) fratferd v. R. (1832), 8 Bipg. 204, Bx. Ch. ; Ridge v. Midland BaU. 
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921. A provision in an Act of Parliament which requires a ^ 

navigation company to maintain and keep the banks of a water- Escape 

course in good and sufficient repair, and from time to time to 
strengthen and support the same for containing the water, so that Overflow, 
the adjacent lands are not to be overflowed or damaged by water 

except in case of flood and during the continuance thereof, imposes 
an absolute obligation on the company to keep the adjoining land 
from injury (n). 

922. It is an actionable nuisance for a person to allow the water Acquinition 
from his eaves or gutters to fall on his neighbour’s land pr of right 
house (o), but a right to do so, being an easement, may bo acquired 

in the same way as any other easements are acquired. 

Such a right is not lost by increasing the height of the structure 
from which the water drops if the burden of the servient tenement 
is not thereby increased ( p), nor is it lost by unity of possession 
of the servient and dominant tenements, if it is an easement of 
absolute necessity (q). 


Co. (1888), 63 J. P. 56 ; Meneies v. Breadalbane {Earl) (1828), 3 Bli. (N. S.) 
414, II. L. (where an injunction was granted against, a proprietor who 
built banks which in times of ordinary floods would cause a neighbour’s 
land to be overflowed; see title Kaskments and Profits X PrI';nj>rk. 
Vol. XL, p. 318). As to the duty of a riparian owner to maintain his 
banks, see Nitro-Plmvhaie and Odam's Chemival Manure Co. v. Londoi 
and 8i. Katharine Docks Co. (1877), 9 Ch. D. 603, 0. A. ; and title Sewfu** 
AND Drains, Vol. XXV., p. 783. 

(n) Vyner v. North Eastern Rail. Co. (1898), 14 T. L. II. 664, II. L. 8\ich 
a company is not liable to keep up flood-banks not constructed for keeping 
the water within the alveus of the river, but erected away from the l)anks 
for the purpose of preventing the overflow of land in times of flood ( Vyner v. 
North-Eastern Bail. Co. (1904), 20 T. L. R. 192, C. A.); compare Trafford 
V. R. (1832), 8 Bing. 204, Ex. Cb., overruling R v. Trafford (1831), 1 B. 

6 Ad. 874; see also Collins v. Middle Level Com •lissioners (1867), L. B. 
4 C. P. 279 (commissioners having a duty to construct sluices to prevent 
flooding are liable for negligent corislniction of such sluices). 

(o) Anon. (1344), Y. B, 18 Edw. 3, 22 b ; Tucker v. Newman (1839), 11 
Ad. & El. 40. 'ITie owner of the land on which the water drops may sue, 
though he is not in actual possession of the laud, in respect of damage 
to his reversion {Tucker v. Newman, suma). Action may be taken before 
rain has fallen, for the court takes judicial notice that rain falls {Fay v. 
P.enUce (1845), 1 C. B. 828). 

(p) Thomas v. Thomas (1836), 2 Cr. M. & B. 34; Jla-n'ey v. Walters 
(1873), L. R. 8 C. P. 162 ; compare Qreairex v. Hayward (1863), 8 Exob. 
291. 

{([) Pheysey v. Vieary (1847), 16 M. & W. 484 ; llollajd v. Dtakin (1829), 

7 L. J. (0. S.) (K. B.) 14.5. As to the creation and extinguishment of ease* 
ments, see title Easements and Profits X Prendre, Vol. XL, pp. 243 
et seq. 


WATERWORKS. 


See Water Supply. 
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WAY-GOING CROPS. 

Sit AOBIOVliTUBI. 


WAYLEAVL 

See Minks, Minerals, and Quarries; Telkorapiis and 
Tklrphonks. 


WAYS. 

Si € Easrhbntb and Profits Jl Prendre ; Highways, Streets, and 
Bridobb; Minbs, Minerals, and Quarries 
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Weights akx* Measubes. 


Far Apothecarka - - - See Hilt Medicine and Pharmacy. 

Bread, Salt of - - - ,» Food and Drugs. 

Britieh Phaximcopceia - „ Medicine and Pharmacy. 

ChmistB - - - - „ Medicine and Pharmacy. 

Crabs and Lohaiere * - n Fisheries. 

Druggiate - - - - „ Medicine and Pharmacy. 

Dutiable Artidea - - ,, Ebvende. 

Exciae Duties - - - .. Revenue. 

Fairs - . - - Markets and Fairs. 

Fish, Sale 0/ • • - , Fisheries. 

Herring Fishing - - ,, Fisheries. 

Inapeciori of Marhts - - ,. Markets and Fairs. 

Intoxicating Liguorn, Sale of ,, Intoxicating Liquors. 

MarJcets - - - - ,, Markets and Fairs. 

Merchandise MarUa Acts - .. Trade Marks, Trade Names, and 

Designs. 

Poisons, Salt of - - - „ Medicine AND Pharmacy. 

Sale of Goods' - - - Sale OF Goods. 

Shops - - - - Factories and Shots. 

Tobacco and Snuff - - ,, Kk venue. 

Weighing and Measuring : — 

Carts - - - - „ Aghiculture ; Markets and 

Fairs. 

Cattle - - . - ,, Agriculture ; Markets and 

Fairs. 

Gas - . - - ,, Gas. 

Hops - . Agriculture. 

ira;<T . - - - „ Water Supply. 


Part I.— Introductory. 

Sect. I,— Staiutonf liegiilaikm of Weighte and Measures, 

statutory 923. Uniformity in the use of weights and measures has been 
uniformity, subject of many laws since the time of Magna Charta, and the 
regulations now in force are comprised in the statutes noted 
below (a), 

(a) Tho statutes regulating weights and measures at present in force 
comprise : — (1) Acta specially relating to weights and measures — namely, 
Weights and Measures Act, 1878 (41 & 42 Viet. c. 49) (repealing, inter alia, 
stats. (1796) 36 Geo. 4, c. 102, (1797) 37 Geo. 3, c. 143, (1816) 66 Geo. 3. 
c. 43. (1824) 6 Geo, 4, c. 74. (1836) 6 & 6 Wdl. 4, c. 63, (1862) 16 & 17 
Viet. c. 29, and (1864) 18 6c 19 Viet, c. 72, and establishing imperial 
standards for the purposes of verification by comparison with local 
weights and measaree throughout the kingdom) ; Weights and Measures 
Act; 1889 (62 & 63 Viet. 0 . 21) (providing for the verification of 
weighing instruments by qualified inspectors and regulating the sale of 
coal) ; Weights and Measures (Purchase) Act, 1892 (65 & 66 Viet. c. 18) 
vtiuthorising the purchase of franchises of weights and measares by 
<K>imty ana borough councils) ; Weights and Measures Act, 1893 (66 & 67 
Viet. c. 19) (relieving certain boroughs from contributing to county 
expeuRca in connexion with weights and measures) ; Weights and Measures 
(Metric Bystem) Act, 1897 (60 6s 61 Viet. c. 46) (legalising the use of metric 
wewnts and measures in trade and establishing metric standards) ; Weights 
afiaM^suivs Act, '1904 ^4 Edw. 7, c. 28) (ompowerinij the Board of Trade 
to make regulations with respect to the verification and stamping of 
weights and measures and the tests for ascertaining their accuracy and 
efficiency, the, grant of certificates of suitability for use of appliances, and 
the examination of inspectors). The foregoing Acta may (ibid., s. 2) be 
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Sbot. 2. — Definition of Term Used in Measurctnent 

924. The following are some examples of terms used in measure* 
ment ib) of length, space, distance and capacity :~~ 

About,” ** thereabouts,” say about,” ** be the same more or 
less,” are words of general import and of great obscurity (c). 
Delivery of 127 tons has been held to be in accord with a contract 
for *'100 tons more or less” (d). On the other hand, very small 
margins (less than 3 per cent.) have been questioned in other 
cases (e), and between these limits there are numerous decisiouB (/). 
No evidence is admissible to explain the general meaning of the 
word "about”; that is a question of construction for the judge, 
but evidence is admissible to prove that, by the custom of a par- 
ticular maket or trade or locality, the word " about ” has a special 
meaning (g). 


cited as the Weights and Meafiures Acts, 1878 -1904, and are so 
referred to in this title. (2) Acts and portions of Acts regulating the 
use of weights and measures in certain trades — namely, Broad Acts 
(London), 1822 (3 Geo. 4, o. ovi.), 1836 (6 & 7 Will, 4, c. 37) (sale of broad 
in London) ; Coal Mines Regulation Act, 1887 (50 &; 51 Viet. c. 58), s. 16 
payment of wages in mines); Loudon Coal Act, 1831 (I & 2 Will. 4, 
0 . Ixxvi.) (sale of coal in London) ; Mills Act, 1796 (36 Geo. 3, o. 85) (sale of 
corn) ; Factory and Workshop Act, 1901 {1 Edw. 7, c. 22), s. 1)7 (weights 
and measures m factories) ; Sale of Gas Act, 1869 (22 k 23 Viet. c. 66) 
(sale of gas) ; Hay and Straw Act, 1796 (36 Geo. 3,o. 88) (sale of hay and 
straw in London) ; Hop Trade Acts, 1800 (39 & 40 Goo. 3, c. 81), s. 3 .in. I 
1814 (64 Geo. 3, o. 123), s. 1; Hop (Prevention of Frauds) Act, JhiM 
(29 & 30 Viet. 0 . 37), ss. 4, 6. 18 (sale of hops) ; Spirits Act, 1880 (43 & 44 
Viet. c. 24), 88. 3, 98, 99 ; Finance Act, 1907 (7 Edw. 7, o. 13), s. 4 ; 
Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, c. 24), s. 69 
(sale of hquors) ; Markets and Fairs Clauses Act, 1^47 (10 & 11 Viet. c. 
14), 68. 21 — 28 ; Markets and Fairs (Weighing of Cattle) Acts, 1687 (60 
& 61 Viet. 0 . 27) and 1891 (64 & 65 Viet. c. 70) (weights used in 
markets). The phrase “ the Weights and Moasiu ‘s Acts,’* without further 
definition, moans the Weights and Measures Acts, 1878 (41 & 42 Viot. 
c. 49), 1889 (62 & 63 yict. c. 21), and 1904 (4 Edw. 7, o. 28) {ibid., s. 3), 
and is so used in this title. 

(6) As to the construction of expressions liinitmg time, see title '1 ’ime, 
Vol. XXVIL.pp. 456, 467. 

(c) Cross v. A’jlw (1831), 2 B. & Ad. 106, 110, 111; sec, further, title 
Sale of Goods, Vol. XXV., p. 213, note («). 

(d) CockereU v. Aueampie (1857), 2 C. B. (n. 8.) 440. 

(4) Morrisv.LevisonilSIQ),! C.P.D.166; Miller v. Borner Co., [1900] 
1 Q. B. 691; The Resolven (1892), 9 T. L. R. 76. Five per cent, is tho 
custom of the Newcastle coal trade; see SociiU Anonym L^Indusirielle 
Busso-Belge v. SchoMeld (1902), 7 Com. Cas. 114, 0. A.; titles Custom 
AND Usages, Vol. X., p. 276; Sale of Goods, Vol. XXV., p. 214, 
note(j). 

(/) See, for instance, Winch v. Winchester (1812), 1 Ves. & B. 375; 
P&rimcm v. Mill (1839), 8 L. J. (CH.) 161 ; Macdonald y.Long}>oUom (1869), 
!£.&£. 977. ^Vhc^e a maximum and minimum are fixed, '^say from 
— to — the delivery must be a quantity between the two limits 
{Tamvaco v. Lucas (1859), !£.&£. 681 ; see OwUUm v. DanicU (1835). 2 
Cr. M.6& R. 61); for numerous other iUustrations, see title Sale of Goods, 
Vol. XXV., p. 214, notes (c)— (»)• 

(g) 8oci4ti Anonyme L IndustrieUe BmsoJielge v. SekoUMd, sv/pra, per 
Vaughan Williams, L.J., at pp. 116, 117. As to the application of such 
qualifying words to the whole quantity of goods or to the amount of iuHtaL 
menta of such quantity, see title Sale of Goods, Vol. XXV., p. 216, 
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The term adjoining ” means ** absolutely contiguous^ without 
anything between (h), but the fact that two pieces of ground are 
separated by a highway does not prevent their being adjoining*’ (i). 
The word “ adjacent” has a more vague meaning (y) than “adjoin- 
ing” and has been held not to include a distance of four miles (ft), 
and in another ease to include a distance of six miles (Z). 

The expression “ in or near ” is equivalent to the Latin in sive 
juxta often used in old charters (m). 

The word “ near ” in a penal statute does not necessarily mean 
“ next ” or “ nearest,” but there must be reasonable vicinity, of which 
the court is to judge (w). This has no precise meaning (o). As 
regards distance, six, ten or even thirty-three or forty-two miles 
may satisfy the term if there is nothing nearer (p). But a thing 
which is the “ nearest ” is, in general, the “ next,” as these two words 
are synonymous (q). 

Formerly distance between two places was measured by the 
nearest practicable road or way. Subsequently it was held that the 


(A) B. y. Hodges (1829), Mood, M. 341, ver Parke, J., at p. 343; 
Vale V. Moorgate Street and Broad Street Buildings, Lid. (1899), SOL. T. 
487 ; Ind, Cooue Oo. v. Hamblin (1900), 84 L. T. 168; White v. Harrow 
(1902), 86 L. T. 4 ; fw to the words in a will, see Josh v. Jotfft (1858), 60. B. 
(n. s.) 454. As to the shops in a row owned by the same person being 
“adjoining” to each other within the meaning of a covenant, see (Jnve v. 
Horsell, [1912] 3 K, B. 633, C. A. ; London oM South Western Bail. Co. v. 
Blackmore (1870), L. R, 4 H. L. 610; title Sale ojf Land, Vol. XXV., 
p. 460, note (v). 

(f) Be Batemcm {Baroness) and Parker* s Contract, [1899] 1 Ch. 699; see 
Cave V. Horsell, supra; Boddeys, Lid. v. PrMiard (1909), 101 L. T. 676, 
where a hoarding nearly elovon feet back from the footway of a street was 
held to ooino within the words “in or abuts on or adjoins any street’* in 
the Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 32 (1), 
as to which see title Public Health and Local Administration, 
V(d. XXIIl., p. 401 ; Anderson v. Lockgelly Iron and Coal (Jo, (1904), 7 F, 
(Ct. of Sobs.) 187, where a fatal accid-cnt which arose out of and in the 
course of employment 800 yards from a mine was held to have taken 
place ”on, in or about*’ the mine within the meaning of the Workmen’s 
("ompf'nsation Act, 1897 (60 & 61 Viet. c. 37), now repealed, as to which 
see title Master and Servant, Vol. XX., p. 164, note (/). 

(i) Wellington Corporation v. Lower Hutt Corporation, [1904] A. C. 773, 
P. 0. ; Birmingham Corporation v. Allen (1877), 6 Ch. D. 284, C. A. 

(ft) Kimberley Waterworks Co, v. De Beers Consolidated Mines, [18971 
A. C. 615, 518, P, C. (South Africa). 

(1) Wellington Corporation v. Lower Hutt Corporation, supra (New 
Zealand) ; and see Anderson v. Lochgelhf Iron and Coal Co,, supra, 

{m) A,-0. V. Homer, supra, at p, 230. 

M B, V, Harvey (1747), 1 Wils. 164 ; as to the oonstaruotion of mnal 
statutes, SCO title Statutes* Vol. XXVII., p. 177. In A.-G. v. Homer 
(1886), 64 L. J. (Q. B.) 227, Brett, M.R., at p. 2307, expressed the opinion 
ihat there is no distinction between “near ” and “ next.” 

(o) ChtniberUme v. Ohesier and Birkenhead Bail, Co, (1848)* 1 Exoh 
870, per POLLOCK, C.B.* at p. 87S. 

(p) B. V. Harvey, Ss^ar Tyne Keelmen v, Davison (1864), 16 C. B. 
(N.S,)«12. 

{J) As to next ” of kin, see, however, SmiJOi, v. Campbell (1816), 10 
Ves. 400, where on the construction of a will a gift to ” nearest” 
was held to excjliido certain persona who would have benefited 
liad ^ gift been to atalutory "next of km.” As to how the distance 
in a direction not to come "nearer to ” a house " than 100 yards ” is to 
he measured^ meBuesd v. 0Ulespie (1868), 6 Maeph. (Ot of Sesa.) 986}* 
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distkoce^ iinless the contrary appeared, nniat be tueasored in « 
straight line on a horizontal plane, that is; in popular langnam, IMnipia 
“as Ihe crov flies" (r). This view has been oonfimra by tfXsnii 
static (<), which enacts that,, for the purposes of any Act passed 
after the 1st January, 1890, distance shall, unless a contrary 
intention e^pears, be measured in a straight line on a horizontal 
plane ((). 

“Say not less than" fixes a minimum; thus, if a cuntrnot "m; not lew 
says “say not less than 100 packs," 100 packs at least must Im ‘•'•“’‘i 
delivered (u). 

The term “square mile” does not necessarily mean a piece of “«qv»ra 
land geometrically square, so long as it contains 640 acres (a), 


Part II.— Standards of Measure and 
Weight. 

Sect. 1 . — fmjwrial Standardii. 

925. There are two imperial standardH of meaRure and weight, Standards of 
namely :—(l) the imperial standard yard for tlio United Kingdom, 
which is the only unit or standard measure of extension, from 
which all other measures of extension, whether lineal, superficial 
or solid, are ascertained (b ) ; (2) the ira|;)erial standard poun(! for Mio 
United Kingdom, which is the only unit or standard of weii^il t 
and of measure having reference to weight, from which all 
other weights and all measures having reference to weight are 
ascertained (c). 


(r) Lake v. BuUer (1856), 6 £. & B. 92, 09 ; Jlaree v, Ourti/n, [1913] 
2 K. B. 328. 

(«) Interpretation Act, 1889 (52 & 63 Viot. c. 53). 

(f) Ibid., s. 34; and see title Statutes, Vol, XXVII., p. 130. 

(u) Leeming v. Smith (1851), 16 Q. B. 276; see, further, title Sale 
OF Goods, Vol. XXV., pp. 214, 216. As to the meaning of see 

ibid., p. 216; and compare Miller v, Bomer & Oh., (.1900] 1 Q. B. 691, 

(а) Roherteon v. Day (1879)* 6 App. Ga4. 63, P. (J. 

(б) Wei^tB and MeasuieB Act, 1878 (41 & 42 Viet. c. 49], sa. 4, 10. 
Sched. I., Part I. The instrument for determining the iin penal (itandard 
yard is a solid square bar of bronze or gun metal, at each end of which is a 
gold plug or pin about one-tenth of an inch in diameter. Upon the surface 
of these pins are cut three fine lines at intervals of about one hundredth 
part of an inch transverse to the axis of the bar, and two lines at nearly the 
same interval parallel to the axis of the bar. The measure of the Icn^h of 
the imperial standard yard is given bv the iiiterval between the middle 
transversal line at one end and we middle transversal line at the other end« 
the point of each line which is employed being the point midway between 
the lonntudinai lines {ibid., Sched. 1., Part I.). The Board of Trade 
obtainea a new standard of imperial measure in 1897, when it was 
enacted by the Weights and Measures (Metric System) Act, 1897 (60 & 61 
Viet. c. 46), 8, 2, that ** the standards which may be made under s. 8 of 
the Weights and Measures Act, 1878, shall include metric standards derived 
from the iiidio>platinum linear standard metre ofid the iridio^platinum 
standard kilogram deposited with the Board of Trade and numbered 16 
and 18 respectively.** 

(s) Weights apid Measures Aet» 1878 (41 6c 42 Vidt. 40), ss. 4,. 13, 
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Sect. 2. — Parliamentary Copies of Imperial Standards. 

d26. Four copies of the imperial standard of measure and four 
copies of the imperial standard of weight, which were constructed 
at the same time as the imperial standards, are denominated 
parliamentary copies of the imperial standards (d). The Board of 
Trade may, in addition, cause accurate copies of the two standards 
to be made, which, when approved by His Majesty in Council, are 
of the same effect as the parliamentary copies and are included 
under that denomination (e). If at any time either of the imperial 
standards of measure and weight is lost, or in any manner destroyed, 
defaced, or otherwise injured, the Board may cause it to be 
restored by reference to or adoption of any of the parliamentary 
copies of that standard (/) ; and in case of the loss, destruction, 
defacement, or injury of any of the parliamentary copies, the Board 
may cause it to be restored by reference either to the correspond- 
ing imperial standard or to one of the parliamentary copies of that 
standard (y). 


Sect. 3. — Board of Trade Standards. 


927. The secondary standards of measure and weight, derived 
from the imperial standards and in use under the direction of the 
Board of Trade on the Ist January, 1879, which are specifically 
described in the Second Schedule of the Weights and Measures 
Act, lSlS{k\ are the only secondary standards, and are called 
Board of Trade standards ; and if any of sucli standards is at any 
time lost, or in any manner destroyed, defaced, or otherwise injured, 
the Board may cause it to be restored by reference either to one of 
the imperial standards or to one of the parliamentary copies of those 
standards (?). 

The Board must from time to time cause to be made and duly 
verified such new denominations of standards, either equivalent to 
or multiples or aliquot parts of the imperial weights and measures, 
or equivalent to or multiples of each coin of the realm for the time 
being, as appear to the Board to be required in addition to the 
Board of Trade standards. These new denominations of standards 
w^lien approved by an Order in Council, which must be published in 
;he London^ Edinburgh, and Dublin Gazettes and laid before Parlia- 
ment (k), must be accepted as Board of Trade standards, as if they 


tolled. 1., Part 1. The instrument for determining the imperial standard 
)ound is a cylinder of platinum, 1*35 inches in height and 1*15 inches in 
liameter, with a groove or channel round it, the middle of which is about 
)’34 inch below the top of the cylinder, for the insertion of the points of 
in ivory fork by which it is lifted. The weight in vaeuo of this cylinder is 
be legal standard measure of weight and of measure having reference to 
ivcight (Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), Sched. 1., 
Part I.), 

(d) As to the description o! the four parliamentary standards, see ibid., 
Iched. I., Part 11. ; as to their custody, see p. 465, post. 

(e) Weights and Measures Act, 1878 (41 & 42 Viet. o. 49), s. 5. 

(/) iW., a. 6. 

{g) Ibid., 8. 7. ^ ^ 

(h) 41 42 Viet. 0. 49. 

(i) 15^., BS. 8.J84,Soh6d.a 

(k) IHi*f •.08. A *' ••Qtal or tiow hundredweight ” was approved by aa 
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were mentioned in the Second Schedule to the Weif^hts and Meaeutes 
Act, 1878 (/) ; and a Board of Trade standard, whether mentioned in 
the schedule or approved by Order in Council, may also he declared 
by Order in Council to cease to be such a standard (?»). 

Such Board of Trade standards as are equivalent to or multiples 
of any coin of the realm for the time being are standard weights 
for determining the justness of the weight and for weighing such 
coin (n). 

Sect, i,-— Local Standards. 

928. The standards of measure and weight which were legally 
in use by inspectors of weights and measures for the purposes of 
verification or inspection on the 1st January, 1879, and all copies of 
the Board of Trade standards which since that date have been com- 
pared with those standards and verified by the Board for the pur- 
pose of being used by inspectors for the verification and inspection 
of weights and measures, are denominated local standards (r;). 

Sect. 5 . — Custody and Verification of Standards, 

929. The Board of Trade is entrusted with the custody of the 
imperial standards of weights and measures, the Board of Trade 
standards, and all balances, ap[)aratus, books, documents and 
things used in connexion therewith or relating thereto, which were 
deposited in the Standard Department, or any other office of the 
Board, on the 8th August, 1878 (p). 

The parliamentary copies of the imperial standards are respec- 
tively deposited at the Royal Mint, the Royal 8oci(}ty of London, 
the Royal Observatory at Greenwich, and the New Palace at 
Westminster (q). 

Order in Council of the 4th February, 1870, as a new denomination or 
standard weight being 100 lbs., whereas the hundredweight under the 
Weights and Measures Act, 1878 (41 & 42 Viet. o. 4^), s. 14, is 112 lbs. ; and 
the following new denominations of standards have BiJico been authorised : — 
I4th August, 1878 (apothecaries weights and measures) ; 26th February, 
1880 (four-bushel measure); 28th April, 1880 (five-gaJJon measure); 
i8th May, 1881 (additional denominations of standards of weight, capacity 
and length) ; 26th August, 1881 (Whitworth’s esctornal and intorual 
cylindrical gauges and external plane gauges); 13th August, 1883 ^wiro 
gaugeh 28th November, 1889 (measure of six to thirteen gallons inclusive) ; 
22rQ November, 1890 (three-gallon measure); 19th May, 1898 (metric 
standards and metric equivalents) ; Oih October, 1903 (half-cental or 
60 lbs. weight); 12th December, 1904 (measure of twenty metres); 
11th May, 1906 (twenty, ten, and five pounds weiglits) ; ICth November, 
1906 (measures of length of 60 feet, 33 feet or 50 liilks ; 20 feet, 9 feet, 
8 feet, 7 feet or 10 links ; 66 inches, 54 inches, 42 inches, 30 inches) ; 
10th January, 1910 (legal denominations of standards for measuiomcut of 
electricity); 14th October, 1913 (denomination of standards of metric 
carat weight); 16th July, 1914, in force from 1st November, 1914 
(Birmingham gauge); see Stat. E. &; 0. Rev., Vol. XIIL, Weights and 
Measures pp. 8 — 27 ; Stat. R. & 0., 1904, p. 666 ; Stat. R. 6c 0., 1906, 
ppi 863, 866; Stat. R. & 0., 1910, p. 846 ; Stat. it. &0., 1913, No. 1118; 
Stat. R. & 0., 1914, No. 1095. 

(l) 41 & 42 Viet. e. 49. 

(m) Weights and Measures Act, 1878 (41 & 42 Viet o. 49), a. 8, Sohed. II. 

in) JUd, 

(o) Ihid„ 8 . 0 . 

fp) Ibid,, a. 34. 

s. 35, Sebed. U., Fart IL The New Palace at Westmiiistir 
beemsMmfy known os the Honsoi of Pftrliameni 
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980. The Board of Trade must 

(1) cause the parliamentary copies, except that deposited at 
the New Palace at Westminster, to be compared once in every tan 
years with each other, and once in every twenty years with the 
imperial standards (r) ; 

(2) cause the Board of Trade standards for the time being to 
be compared once at least in every five years with the parliamentary 
copies of the imperial standards and with each other, and to be 
adjusted or renewed if requisite (s); 

(3) cause all copies of any standards submitted for the pur- 
pose by any local authority, and used or intended to be used as 
focal standards, to be compared with the Board of Trade standards, 
and verified in such places as the Board may in each case direct, 
and, if the Board finds such local standards fit for the purpose of 
being used by inspectors as standards for the verification of weights 
and measures, cause them to be stamped as verified or reverified in 
such manner as to show the date of verification or of reverification ; 
every such verification must be evidenced by an indenture and 
every reverification by an indorsement upon the original indenture 
of verification, or by a new indenture of verification ; and indentures 
or indorsements purporting to be signed by an ofiScer of the Board 
are evidence of the verification or reverification of the weights and 
measures referred to (t) ; and 

(4) keep an account of all local standards verified or re- 
verified (w). 

The Board is also empowered to make general regulations with 
respect to the verification and stamping of weights and measures and 
measuring instruments and for the guidance of local authorities (tv). 

931. It is the duty of the local authority of every county and 
borough (a) to provide from time to time such local standards of 
measure and weight as the authority deems requisite for the purpose 
of comparison by way of verification or inspection of all weights 
and measures in use in its county or borough ; to fix the places at 


(f) Weights and Measores Act, 1878 (41 & 42 Viot. o. 49), s. 35. 

(s) Ibid., s. 36. 

(t) Ihid.f 8. 37. Such indeticures are not liable to stamp duty, and no 
fee is payable on tbe verification or reverification of any local standard 
{ibid.). As to the verification of coin weights and regulations with 
respect to tbe trial of the pyx (the chest in which sample coins are deposited 
far purposes of trial), see, further, title Constitutional Law, Vol. VL, 

^ (u) Weights and Measures Act, 1878 (41 & 42 Viot. c. 49), s. 37. 

(w) Weights and Measures Act, 1904 (4 £dw. 7, o. 28), s. 5(1); see 
pp, 478, 479, po$l 

(a) The authorities, as rewds England, are the county councils, 
inoinding the Londoi^ County uouncil (Local Government Act, 1888 (61 & 
52 Viet. c. 41), 8. 40h and borough councils ; as regards ^otiand, the 
cdunty and Imrough councils established under the Local €h>Teniment 
(SCrOtland) Act, 18§9 (52 k 53 Viot. o. 50) ; and as r^ards Ireland, the 
.comity councils, ^e towp ooundls of boroughs* and, in Dublin, the Metro- 
pohtoii Police Commitsloiiers (Weights and Measures Act, 1878 (41 k 42 
Viot, o. 49), Sched. IV.). As to Scotland, compare Burgh Police (Motiaad) 
Ae^ 189t W&W Viot c. 55), ss. 277, 4ie--431 ; as to Ireland, compare 
tiSd wtmment (Mnad) 1898 (81 k 62 Viot o. 37). 
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which such standards shall be deposited ; and to provide bom time ^ 
to time proper means for verifying weights and measures hy com** Oustedp 

parison with the local standards, and for stamping the weights and andVeriflea- 
measures so verified (k). ^ 

932 . Neither a local standard of weight nor a local standard of 
measure can be deemed legal or be used unless they have respectively Vwitortioii 
been verified or reverified, in the case of a standard of weight within Uindwda. 
five and in the case of a standard of measure within ten years before 
the time at which they are respectively used (c). Local standards of 
weight or measure which have become defective in consequence of 
any wear or accident or have been mended cannot be accepted as 
legal until they have been reverified by the Board of Trade (d). 

Except in these cases, a local standard may be reverified by local com- 
parison if on such local comparison it is found correct, but otherwise 
it must, and in any case may, be reverified by the Board of Trade (e), 

A local comparison of a local standard must be made by an Lf>oa)com- 
inspector of weights and measures for the county or borough in parison. 
which such standard is used by comparing it in the presence of a 
justice of the peace with some other local standard, which has been 
verified or reverified by the Board of Trade, in the case of a weight 
within the previous five years and in the case of a measure within the 
previous ten years (/). Where, upon a local comparison, the local 
standard is found correct, the justice must sign an indorsement upon 
the indenture of verification of that standard, stating the local com- 
parison and verification, and the error ({ji), if any, found therein. 

The indorsement so signed must be transmitted to the Board U 
Trade to be recorded in the account of the verification of local stan- 
dards ; when so recorded, it is evidence of the local comparison and 
verification, and a statement of the record thereof, if purporting to 
be signed by an officer of the Board, is evidence of its having been 
so recorded (h). 

The local standards must be produced b} the person entrusted Production 
with their custody, upon reasonable notice and upon payment by 
the person requiring such production of the reasonable charges for 
producing the same, at such reasonable time a^d place within the 
county, trough, or place for which they have been provided as any 
person by writing under his hand requires (i). 


(b) Weights and Measures Act, 1878 (41 42 Viet. o. 49), s. 40. 

(e) Ihid.t 8. 41. 

(d) Ibid. 

(e) Ibid. ; as to local compaj^n, see ibid., bb. 4^—40 ; and pp. 473, 474, 
pout, 

ij) Weights and Measures Act| 1878 (41 & 42 Viet. c. 49), s. 41. 

(^) The CIrown may define from time to time by Order in Ckiuuoil the 
amount of error to be tolerated in local standards (ibid.) No error in 
deficiency is allowed in local standard weights, but a certain amount in 
excess or in deficiency is tolerated in local standard measures ; see 
Orders in Council of 4th February, 1879, 29th June, 1882, and 18th March, 
1893, and the Tables of Errors permissible giv^en in Tables Xlll. — ^XVII of 
Wmghts and Measures Regulations, 1907 (*Siat. R. dc 0., 1907, p. 1075). 

(A) Weights and Measures Act, 1878 (41 k 42 Viet. c. 40), 8. 4L 

(4) Ibid., s. 42. 
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Part III— Measures in Use. 

Sect. 1. — Measures of Length and Area. 

933. All meaBures, whether lineal, superficial, or solid, are 
ascertained from the imperial standard yard (/c). 

A foot is one third of the standard yard, and an inch is one twelfth 
part of a foot. 

A rod, pole, or perch in length contains five and a half standard 
yards. 

A chain contains twenty-two standard yards. 

A mile contains one thousand seven hundred and sixty standard 
yards (1). 

A rood of land contains one thousand two hundred and ten square 
yards according to the imperial standard yard, and an acre four 
thousand eight hundred and forty such square yards, being one 
hundred and sixty square rods, poles, or perches (m). 

Sect. 2. — Measures of Weight. 

934. All measures having reference to weight are ascertained 
from the imperial standard pound {n). 

An ounce is one Bixteenth part of the imperial standard pound, 
one-sixteenth part of such ounce is a dram, and one seven thousandth 
part of such pound is a grain. 

A stone consists of fourteen imperial standard pounds, a hundred- 
weight of eight such stones (o), and a ton of twenty such hundred- 
weights. 

Four hundred and eighty grains are an ounce troy (p). 

Sect. 3. — Measures of Capacity. 

935. The unit standard measure of capacity, from which all 


(/:) Compare note {h), p. 463, ante. The Weights and Measures Act, 
1878 (41 & 42 Viet. c. 49), 8. 10, provides that the straight line or distance 
between the two gold pins at the extremities of the bronze bar are to be 
measured when the bar* is at a temperature of 62'" Fatoenheit and is sup- 
ported on bronze rollers placed under it in such a manner as best to avoid 
flexure of the bar, and to facilitate its free expansion and contraction ftom 
variatioDB of temperature. 

{1) Weights and Measures Act. 1878 (41 & 42 Viofc. c. 49), s. 11. 

(m) Ibid., 8. 12. In O' Donnell v. O'Donnell (1878), 1 L. B. Ir. 284, it 
was held that where “ forty-five acres of the lands of Dromqnin, known as 
the house division,” were devised to A., and ” fifty acres of the same lands 
to B./’ extrinsic evidence was not admissible to show that the testator 
meant Imh and not statute acres ; and that the statutory definition of 
“ acre ” in stat. (1824) 5 Geo. 4. o. 74, s. 2, has given a legal signification 
to the word which must be attributed to it, whether used in a will or other 
voluntary instrument, or in a contract. As to the mode of measuring 
distance, see also pp. 462, 463, ante. 

(n) Weights and Measures Act. 1878 (41 & 42 Viet. c. 49), s. 13; com- 
para nolo (r), p. 463, ante. 

{a) Compare note (*), p. 464, ante. 

Weights and Measures Act. 1878 (41 & 42 Viot. o. 49), a. 14. AH the 
above weights, except the-otmee troy, are to be deemed avoirdupois wo^hts 
{ibid.). As to the necessity of using imperial weights and measures inoon- 
traots, see pp. 469^ 470, post. As to the use of troy wei^t, see p. 470, post. 
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other measures of capacity, as well for liquids as for dry goods, are 
derived, is the gallon, containing ten imperial standard pounds MeasureB 
weight of distilled water weighed in air against brass weights, with of Capacity* 
the water and the air at the temperature of 62° Pahronheit and with 
the barometer at 80 in. (q). 

The quart is one fourth part and the pint is one eighth part of 
the gallon. A peck contains two gallons, a bushel eight gallons, 
and a quarter contains eight and a chaldron thirty -six bu8helB(r). 

An imperial measure of capacity must not be heaped when used, Modeol luJng 
but either stricken with a round stick or roller, straight and of the roewuro. 
same diameter from end to end, or, if the article sold cannot from 
its size or shape be conveniently stricken, must be filled in all parts 
as nearly to the level of the brim as the size and shape of the article 
will admit (s). 

Sect. 4. — CompuUoy^ Use of Imperial Measures, 

936 . Every contract, bargain, sale, or dealing made or had in Contract*, 
the United Kingdom for any work, goods, wares, or merchandiHG, or 
other thing which has been or is to be done, sold, delivered, carried, 
or agreed for by weight or measure, is to be deemed to be made and 
had according to one of the imperial weights or measures or to 
some multiple (t) or part thereof, and if not so made or bad is void (a) ; 
and all tolls and duties charged or collected according to weight and Toll* am? 
measure must be charged and collected according to one of the 
imperial weights or measures or to some multiple or part ilioreof (6). 


(q) Weights and Measures Act, 1878 (41 &; 42 Viet. o. 49), s. 15. 

(f) Jhid, A bushel without any other explanation means a bushel by 
statute measure {Hockin v. Cooke (1791), 4 Term Rep. 314). 

(«) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 17. 

{t) A person may sell not only by imperial ineasuves but by multiples or 
parts of those measures {Bellamy v. Pow (1896), 60 P. 712). 

(tt) Weights and Measures Act, 1878 (41 & 42 Viet. c. 40), s. 19. As to the 
validity of a sale by ton ** long weight,” see Gilee v. Jon#?* (1865), 11 Exob. 
393, Ex. Ch. A quarter of corn means a legal quarter of eight gallons {St. 
Cross Hospital {Master, eie.) v. Howard de Walden fjjord) (HOf)), 6 Term 
Rep. 338). In Lang v. Cameron (1894), 21 R, (Ct. of Sess.) 337, a contract 
to deliver stones of hay of twenty-four imperial pounds was hold, under 
the Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), ss. 14, 19, 
jiot to be void as a transaction by imperial weight of the pound; compare 
}^orth Eastern Breweries, Ltd. v. Gibson (1904), 91 h. T. 78 (false trade 
description under the Merchandise Marks Act, 1887 (50 &6l Viot. c. 28), 
8. 2, of a “kilderkin” (a barrel containing less than eighteen gallons)). 
If goods are to be sold in a foreign country by the weights and measures 
of that country the contract may be made in terms of such weights and 
measures in the United Kingdom {Bosseter v. Gahlmann (1863), 8 Exoh. 
361). As to the sale of intoxicating liquors, see pp. 492, 493, post. For 
presents of covenants by mining lessees relating to weighing the minerals 
gotten, see Enoyolopsediaof Forms and Precedents, V^oi. VIII., pp. 266, 319, 
356, 367, 368, 413, 420. 428. For precedent of a clause making provision 
for weighing quantities of mineral supplied by instalments, see Encyclopaedia 
of Forms and Precedents, Vol. XI., p, 680. 

(6) Weights and Measures Act, 1878 (41 & 42 Viet. o. 49), s. 19, which 
enacts that all the contracts, bargains, sale and deali^s, and the 
collection of tolls find duties aforesaid, are comprised under the terra 
” trade ” ; see Cnck v. Theobald (1895), 64 L. d. (m. C,) 216 ; Harris V. 
London County Council, [1805} 1 (J. B. 240. 
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037. The use ef local and coBtomary measures and of the heaped 
measure is illegal ; and any person selling by any denomination of 
weight or measnre other than the imperifld weights or measures or 
some multiple or part thereof is liable to a fine not exceeding 40i. 
for every offence (c). 

938. Metric weights and measures may be lawfully used in 
trade (d). The Crown may, by Order in Council, make tables setting 
forth the equivalcniis of imperial w^eights and measures in terms of 
the metric system ; and the validity of a contract or dealing is not 
impaired by any reference to such weights and measures, or by the 
use of decimal subdivisions of imperial weights and measures, 
whether metric or otherwise (c). 

939. All articles sold by weight must be sold by avoirdupois 
weight (/), except (1) gold, silver,* and articles made thereof, 
including gold and silver thread, platinum, diamonds, and other 
precious metals, all of which may be sold by the ounce troy or 
any decimal parts thereof ; and (2) drugs when sold by retail, which 
may be sold by apothecaries weight (</). 

Every person who acts in contravention of this provision is liable 
to a fine not exceeding i)5(/<); but this liability does not extend to 
the sale of articles in vessels not purporting to contain an imperial 
measure, nor to the possession of vessels not used nor intended to 
be used as measures (t). 


(o) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 19; but see 
p. 492, post. If, however, a local measure consists of so many imperial 
pounds a sale is not illegal though a local measure is used (Rmhos v. 
RuTwpJireys (1864), 3 E. & B. 064; Jones v. Giles (1854), 18 J. P. 472 ; 
Lang v. Cameron (1894), 21 R. (Ct. of Sesa.) 337). As to earthen 
vessels as measures, see B. v. Aulton (1861), 3 £. & £. 568; as to 
chums used in oonvoyanoe of milk, see Harris v. London County CouMfil, 
[1896] 1 Q. B. 240; Bellamy v. Great Western Dairies (1908), 98 L. T. 757. 
The contents of measures can only be proved by production in court 
(Ohenie v. Watson (1797), Peake, Add, Gas. 123). 

(d) Weights and Measures (Metric System) Act, 1897 (60 &, 61 Viet, 
e. 46), 8. 2 (2), which repeals an analogous provision in the. Weights and 
Measures Act, 1878 (41 & 42 Viet. c. 49), s. 18. A table setting forth the 
stuidard of the metric system in accordance with this provision was made by 
Order in Council of the 20th May, 1898 ; for the metric measuies of len^ 
and capacity and metric cubic measures and metric weights, see also Weights 
and Measures Regulations, 1907, Tables IX. — XII. 

(e) Weights and Measures Act, 1878 (41 & 42 Viet. o. 49), s. 21. 

if) For the definition of avoirdupois weight, see note (p), p. 468, ante, 
» (o) Weights and Measures Act, 1878 (41 & 42 Viot. c. 49), s. 20. 

(k) Ibid. 

(•) Ibid., a. 22. As to the sale of intoxioatingliquois in marked measures, 
SCO Addy v. Bloks (1887), 19 Q. B. D. 478 ; rayne v. Themuts (1890), 60 
L. J. (m. 0 .) 3. The Lioensmg (Consolidation) Act, 1010 (10 £dw. 7 1 

Geo. 5, 0 . 24), a. 60, enaota that every such sale of a quantity “not in cask 
or bottle “ and not “ less than half a pint “ must be in measures marked 
ac4'ording to the imperial standards." Beer barrels have held to be 
Iheasures {Spencer v. TtU (1897), Allwood, Appeal Cases under the Weights 
and Mcasuiea Acts, 357). The Weights and Measuies Act, 1378 (41 3s 42 
Viot. c. 49), 8. 24, propdes a penal^ on the unauthpriaed uae of we^ts 
and measures, and under this provision consignees have been convicted for 
using unjust weights to oheek deliveiieB {Herder v. BeberU db Co. (1880), 
44J:P.258).‘ 
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MO. Any person who prints, and any clerk of a market or o&er 
person who makes any retmn, price mt, price current, or any 
journal or other paper containing any price list or price current, 
in which the denominations of weights and measures quoted or 
referr^ to denotes or implies a greater or less weight or measure 
than is denoted or impli^ by such denomination, is liable to a 
fine not exceeding lOr. for every copy of the return, price list, price 
current, journal or other paper published by him (k). 

Ml. Every person using or having in his possession for use for 
trade any unjust (/) weight, measure, scale, balance, steelyard, or 
weighing machine (m), or wilfully committing any fraud in the use of 
any weight, measure, scale, balance, steelyard or weighing instrument, 
and every person party thereto, is liable to a fine not exceeding £6, 
or, in the case of a second or subsequent offence, jL* 20, and 
the weight, measure, scale, balance, steelyard or weighing instru- 
ment is liable to be forfeited (n). Any person wilfully or knowingly 
malving or soiling or causing to be made or sold any false or unjust 
measure, scale, balance, steelyard or weighing machine is liable to 
a fine not exceeding J£50 (a). 


(k) Weights aud Measures Act, 1878 (41 & 42 Viet. o. 49), s. 23. 

(Z) Uu justness is a question of fact, and where justices have found that 
fact, the conviction must be affirmed (E. v. HasrcnaoZs (1880), 44 J. P. 783 ; 
Harris v. Allwood (1892), 67 J. P. 7). A loaded removable boll has been 
held to bo no part of the scales (Carr v. 8i/rwgor (1868), L. U. 3 Q. 11. 433) 
Earthen vessels used as measures are liable to seizure if unjust {Washin^Ajn 
V. Toung [WO), B Exoh. 403). An employer cannot be convicted u a 
servant uses an unjust measure for his own purposos (Angh’America'n 
Oil Co., Ltd. V. Manning, [1908] 1 K. B. 636). 

(m) Weights aud Measures Act, 1878 (41 & 42 Viet. o. 40), s. 26 ; 
Weights and Measures Act, 1889 (62 & 63 Viet. c. 21), s. 3 ; compare 
p. 494, post In Lano v. Eendall, [1899] 2 B. 673, scales wore 
held to be unjust where a wrapper was placed t acatb the scoop in the 
scale in order to facilitate the weighing out of a number of parcels of a 
given gross weight which was to include the wei^t of the wrapper ; com- 
pare London and North Western Eail. Co. v. Richards (1862), 20 J. P. 
181 ; Great Western Bail. Co. v. Bailie (1864), 29« J. P. 229; Booth v. 
ShadgeU (1873), L. B. 8 Q. B, 362; B. v, BaxendaU, supra; Benton r, 
Badford (1881), 45 J. P, 224; Stone v. Tyler (1904), 21 T. L. B. 83; 
Lfmdon County Council v. Payne Go., [1904] 1 K. B. 194 ; London 
County Council v. Payne d Co. (No. 2), [1906] 1 K. B. 410, In 
Bellamy Y, Great Western and Metropolitan Dairies, Ltd. (1908), 98L. T. 
767, chums used for the conveyance of milk by railwav to London, and 
out of which the milk was sold to customers, were held to be used for 
conveyance and not for trade. 

(n) Weights and Measures Act, 1878 (41 A 42 Viet. o. 49), s. 26 ; 
Weights and Measures Act, 1889 (62 & 63 Viet. c. 21), s. 3 ; compare 
p. 473, post As to the sale of liquors in defective measures, see Miles 
T, Ddl U821), 3 Stark. 23 ; Frend v. Butterfield (1840), 11 Ad. & El. 828, 

(a) Wei|^ts and Measures Act, 1678 (41 & 42 Viot c. 49), s. 27 ; see 
B. ▼. BaxSnddle, supra, where a spring balance, which indicated correctly 
when the article weighed was in tihe centre of the pan but incorrectly 
when it was away from it, was held to be unjust. 
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Part IV.— Stamping and Verification of 
Weights and Measures. 

Sect. 1. — Stamping with Denomination. 

942* The denomination of every weight, except where the small 
size renders it impracticable, must be stamped on the top outside, 
and that of every measure of length or capacity outside in legible 
figures and letters ; and no weight or measure not in conformity 
with these requirements may be stamped with the stamp of verifi- 
cation hereinafter mentioned (t). 

943. Every measure and weight whatsoever, and every weighing 
instrument used for trade (c), must be verified and stamped by an 
inspector of weights and measures with a stamp of verification (d). 
Every person using, or having in his possession for use, for trade 
any measure or weight or weighing machine not so stamped {e) is 
liable to a fine not exceeding £5, or in the case of a second offence 
£10, and to forfeit such measure, weight, or weighing machine ; and 
any contract, bargain, or sale, or dealing made by such measure, 
weight, or weighing machine is void (/). 

944. Any person forging or counterfeiting any stamp used under 
the Weights and Measures Act, 1878 (.q), or under any enactment 
repealed thereby, for stamping any measure or weight, or wilfully 
increasing or diminishing a weight so stamped, or removing a stamp 


(6) Weights and Measures Act, 1878 (41 & 42 Viet. o. 49), s. 28 ; Weights 
and Measures Act, 1004 (4 Edw. 7, c. 28), s. 13. 

(c) Coiii])nro note (6), p, 469, a/nie. “ Weighing instrument *’ is defined by 
the Weights and Measures Act, 1889 (62 & 63 Viet. c. 21), s. 36, to include 
“ SGiilcs with the weights belonging thereto, scale beams, balances, spring- 
i»ig balances, steelyards, weighiiig machines and other instruments for 
weigl'.iiig.” 

(</) Weights and Measures Act, 1878 (41 & 42 Viet. o. 49), s. 28 ; Weights 
and Measures Act, 1889 (62 ^ 63 Viet. c. 21), 8. 1 (1), 

(c) See Starr v. Strinyer (1872), L. R. 7 C. P. 383, whore the stamp had 
become obliterated, but it was held that the fact that the weight had 
been stamped and was just was a good defence. It is no defence to a 
prosecution under this provision that the local authority has not made any 
provision for stamping measures of a particular capacity {Eayley v. Taylor 
(1900), 82 L. T, 803). 

(f) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 29; 
W^jights and M^^ures Act, 1889 (52 & 43 Viet. c. 21), s. 1 (2) ; 
Hohiiison v. Golding (1910), 103 L. T. 248 (a milk carrier left on the 
doorstop of a purchaser who had ordered it an ordinary can with a lid 
used for delivering n^k, which ho had filled from the tap of a chum, and 
stated in reply to an inspector that he had delivered to the purchaser “ a 
pint of milk ; the can was of the correct capacity — one pint— when the 
lid was closed, but was not stamped as a measure, and it was not com- 
pletely filled when the Inspector measured the milk, with the result that 
the quantity sold as a pint was deficient by half an ounce ; it was held that 
the can was being used as a meosuio for trade within the meaning of the 
Weights and Measures Act, 1878 (41 & 42 Viot. c. 49), s. 29, and that as it 
was unstamped the miHt ^amer was liable to the penalty). As to the 
▼eiifleation of coin weights, see title COKSiiximoNAL Law« VoL VI., 
p. 409 $ i&d oompaxe p. 465, imk, 

(g) iiA42rH»t^4g. 
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from any weight or meaBure or weighing or measuring instramenti 
is liable to a fine not exceeding £50 (k) ; and any person knowingly 
using, selling, uttering, disposing of or exposing for sale any 
measure or weight with a forged or counterfeited stamp, or a weight 
so increased or diminished, is liable to a fine not exceeding .110, and 
all measures and weights with a forged or counterfeit stamp are 
forfeited (t). 

Sect. 2. — Veri/icntion, 

945. Every weight and measure and every W’eighing macliine 
used for trade must be stamped by an inspector of weights and 
measures appointed by the local authority, which must from time 
to time fix the times and places within its jurisdiction at which each 
inspector so appointed must attend for the purpose (/c). 

The inspector must attend with the local standards in his custody 
at such time and place as is fixed, and examine every measure or 
weight which is of the same denomination as one of the standards 
brought to him for the purpose of verification and compare it with 
that standard. If he finds it correct he must stamp it with a 
stamp of verification in such manner as host to prevent fraud, and 
must also stamp on measures or woiglits of a quarter of a pound or 
upwards a name, number, or mark distinguishing the district for 
which he acts. He must also enter in a book kept by him minutes 
of every such verification, and give, if required, a certificate under 
his hand of every such stamping (1), 

946. An inspector appointed by the local authority for a couiity 
may enter a place within the district of an inspector appointed by 
any other local authority and there verify and stamp the weights and 
measures of any person residing within his own district ; but if he 
knowingly stamps a weight or measure of any person residing in 
the district of an inspector legally appointed • y another local autho- 
rity he is liable to a fine not exceeding 20«. for every weight or 
measure which he so stamps (m), 

947. A weight or measure duly stamped by an inspector is a legal 
weight or measure throughout the United Kingdom, unless found 
to be false or unjust, and is not liable to be res tamped because 
ured in any place other than that in which it was originally 
stamped (a), 

948. The Board of Trade may, if it thinks fit, at the expense 
of the local authority, deposit with any inspector of weights and 
measures copies of any of the metric standards in the custody of 


(h) Weights and Measures Act, 187^ (42 & 42 Viet. c. 49), b. 32 ; Weights 
and Measures Act, 1904 (4 Edw. 7, c. 28), s. 10. 

(t) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49). s. 32 ; see 
Anglo-American Oil Co., Ltd. v. Manning, [ 1008 ] 1 K, B. 636 ; note {a), 
p. 469, ante. 

{k) Weights and Measures Act, 1878 (41 & 42 Viet. o. 49), s. 44 ; Weights 
and Measures Act, 1889 (62 & 63 Viet. c. 21), b. 1 (1). 

(l) Weights and Measures Act, 1878 (41 & 42 Viot. c. 49), 8. 44 ; compare 
B. v. fifikflScm (186b), 1 E. & E. 816. 

(m) W^cights and Measures Act, 1878 (41 U 42 Viet. o. 49), s. 44. 

(a) Jhid., B. 46* 


Sbct. 1. 
Stamping 
with 

Denomina* 

tion. 


Inspector of 
weights and 
incasuTos. 


Procedure. 


Inspector 
acting onUide 
district. 


KiTeta of 
veriSoallon. 


Copies of 

metric 

standards. 



474 


^mOHTS AVD Mbashbes. 


8*ot. 3. the Board, and cause to be verified with any copy bo deposited any 
Vefification. metric weight and measure which can, under ihe Weights and 
Measures Act, 1B78 (fe), s. 88, be compared with the metric standards 
in the custody of the Board (c). 

Sect. 3 . — Qualifications and Appomiment of In^edon; 

Appointment 949. Every local authority must from time to time appoint a 
of inapectore. gnfiicient number of inspectors of weights and measures for safely 
keeping the local standards provided by such authority, and for 
the discharge of the other duties of inspectors under the Weights 
and Measures Acts (d), and may suspend or dismiss any inspector 
appointed by it, or appoint additional inspectors as occasion may 
require. The authority must give reasonable remuneration to 
* each inspector for his duties, and may, if it thinks fit, appoint 

difiorent persons to be inspectors for the verification and for the 
inspection respectively of weights and moasiires (e). 

Examination 950. The Board of Trade provides for the holding of examina- 
of applicants, purpose of ascertaining whether applicants for the post 

of inspector under a local authority nominated by that authority 
possess sufficient practical knowledge for the proper performance of 
the duties of an inspector of weights and measures, and for the 
grant of certificates to persons who satisfactorily pass such examina- 
tions ; no person may be appointed as an inspector unless ho has 
obtained such a certificate (/). 

The Board may, with the consent of the Treasury, from time 
to time fix the fees to be charged in respect of such examina- 
tions. Such fees must be applied in such manner and to such 
extent as the Treasury may from time to time direct in aid of 
money provided by Parliament for the expenses of the Board 
under the Weights and Measures Acts(d), and if and as far as 
not so applied must be paid into the Exchequer (r;). 

{b) 41 & 42 Vicf. c. 49. 

(o) Weights and Measures Act, 1889 (52 & 53 Viet. c. 21), s. 2. 

(d) As to these Acts; see note, {a), p. 460, ante. 

(s) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 43 ; as to the 
validity of appointments under an earlier Act, see B. y. Jarvis (1854), 3 
E. & is. 640; B, v. Hull {Beeorder) (1838), 8 Ad. El. 638; DtUy v. 
/?/mncoo(f(l856), 6E.&n. 830 ; B. v. Devon Justices {ISIS), IB. & Aid. 588. 

(/) Weights and Measures Act, 1889 (62 & 63 Viet. o. 21), s. 3; Weights 
and Measures Act, 1904 (4 Edw. 7, o. 28), s. 8 (1), (2). The provisions in 
tbo Weights and Measures Act, 1889 (52 & 63 Viot. o. 21), s. 11 (1), (2), 
regulating the appointment of inspeotors made after the Ist Janua^, 
1890, were extended by the Weights and Measures Act, 1904 (4 Edw. 7, 
0. 28), 8. 8, which repeals the Weights and Measures Act, 1889 (52 &; 53 Viet. 
0. 21), B. 11 (1), (2). Inspectors of weights and measures must make 
tliemedves acquainted with the provisions of the Weights and Measures 
Acts (see note (a), p^. 460, ante) and various other enactments, such ss 
the Coal Mines Eeg^ation Act, 1887 (60 & 51 Viot. c. 68) ; Fsetory 
, and Workshop Act, 1901 (1 Edw. 7, c. 22) ; Markets and Fairs dauses 
Aotk 1847 (10 & 11 Viet. 0 . 14) ; Markets and Fairs (Weighing of Cattle) 
Acti» 1887 (50 it 51 c. 27), 1891 (54 it 55 Viot. c. 70), inddentslly 
eoimeeted with the subp^ ; see Weights and Measures Regolatioiu, 1907, 
Schedule (Instnioiaons lo Inspectors), insfaraotion 3 ; and compare f5td., 
instmetion 5. 

(p) We^tB and Measures Act, 1889 (52 & 53 Viet. o. 21), s. 11 ; Weights 
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9SL An inapeotor mast forthwith on hia appointmant entc»: inip 
a reoogniaanee to the Crown, to be sued for in a eoi^rt of record, for 
the sum of £200 for the due performance of the duties of bis office, 
and for the due payment at the times fixed by the local authority 
appointing him of all fees received by him under the Weights and 
Measures Acts (h), and for the safety of the local standards, stamps, 
and appliances for verification committed to his charge, and for their 
surrender immediately on his removal or other cessation from office 
to the person appointed by the local authority to receive them (t). 

952. An inspector may not, during the time he holds office, derive 
any profit from or be employed in the making, adjusting, or selling of 
weights, measures, or measuring or weighing instruments. Where, 
however, it appears desirable in any district, on the representation 
of the local authority, for an inspector to be allowed to adjust 
weights and measures and measuring and weighing machines, the 
Board of Trade may, if it thinks fife, authorise an inspector appointed 
by the local authority for that purpose, who may make such charges 
for any adjustment as the local authority approves, and must 
account for and pay any money received by him in respect of such 
charges as the local authority direct (A:). 

963. Any person, not being an inspector duly appointed under 
the Weights and Measures Acts (h\ who acts as an inspector without 
having obtained a certificate under those Acts is liable to a fine not 
exceeding £10, or in the case of a second or subsequent offence not 
exceeding £20 ({)• 

Sect. 4. — Powers and Duties of Inspectors, 

954. Every inspector (m) authorised in writing (w) under the 
hand of a justice of the peace, and every justice of the peace 
may, at all reasonable times, inspect all weights, measures, scales, 
balances, steelyards and weighing machines within his juris- 
diction used by or in the possession (o) of any pei’soii, or on 

and MoasuroB Act, 1904 (4 Edw. 7, o. 28), s, 8 (4). au Order of the Board 
of Trade of the 28th December, 1904, fixes tlfo fee chargeable in respect of 
persons nominated by a local authority for the post of inspector ut £1 10s. 

(%i) As to these xicts, see note (a), p. 460, ante. 

(i) Weights and Measures Act, 1878 (41 &: 42 Viet. c. 49), s. 43. 

(k) Weights and Measures Act, 1889 (62 & 63 Viet. c. 21), s. 12 ; 
compare Weights and Measures Eegulations, 1907, 8clieduie (lustructious 
to Inspectors), instruction 37. 

(l) Weights and Measures Act, 1904 (4 Edw. 7, c. 28), s. 8 (3). 

(m) As to the special duties of inspectors with reicrence to the solo of 
( oal and other commodities, see pp. 480 et seq.j post. 

(n) A general warrant from a justice of the peace is sufficient authority 
fox an inspector to enter any premises without his obtaining a special 
warrimt for the purpose, but he must, if called upon to do so, produce his 
warrant before he can compel the production of weights and measures or 
instruments (Eutekins v. Keeve (1842), 6 J. P. 313 ; Kershaw v. Johnson 
(1844),^ 1 Car. dc Kir. 329). He is not authorised to seize scales and keep 
them forfmt (Thomas v. St&pkenson (1853), 2 £. A B* 108). 

(a) 1^ Smith v. JTebh (1896), 60 J. P. 517, where it was held that a 
man is not necessarily in poMession of the weight iQeasurci and 
instminents in a shop if he has been merely left in charge of such shop 
diu^ the temporary absence of his master. 
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any premises for use for trade, and compare them with the 
local standards, and seize and detain any of them which are 
liable to be forfeited in pursuance of the Weights and Measnres 
Acts (p). For the purpose of such inspection he may enter any 
place, whether a building or in the open air, whether open or 
enclosed, where he has reasonable cause to believe that there is any 
weight, measure, scale, balance, steelyard, or weighing machine which 
he is authorised by those Acts to inspect. Any person neglecting 
or refusing to produce for inspection all weights, measures, scales, 
balances, steelyards and weighing machines in his possession or 
on his preniiseB, or refusing to permit the justice or inspector 
to examine them, or any of them, or otherwise obstructing ^ or 
hindering such justice or inspector, is liable to a fine not exceeding 
X‘5, or, in the case of a second offence, X10(f/). 

956. Any inspector who stamps a weight or measure in contra- 
vention of any of the provisions of the Weights and Measures 
Acts(p), or without duly verifying the same by comparison with a 
local standard, or is guilty of a breach of any duty imposed on him 
by those Acts, or otherwise misconducts himself in the execution of 
his office, is liable to a fine not exceeding i!5 for each offence (r). 

956. An inspector of weights and measures may take, in respect 
of the verification and stamping of weights and measures and 
weighing instruments, such^ fees as may be specified by His 
Majesty by Order in Council and no others, and any Order in 
Council made for this purpose may be varied and revoked by a 
subsequent Order in Council («). 

957. No discount, commission, or rebate of any kind may be given 
nor any allowance made by an inspector or by the local authority 
for the use of tools, premises, machinery, or instruments, or 
assistixnce rendered for the purpose of verification of stamping, 
except where they take place on the premises of a glass or earthen- 
ware manufactory, in which case such adequate and reasonable 
allowance may be* made as may be agreed upon by the local 
authority, with the consent of the Board of Trade (t). 

958. An inspector of weights and measures may, with the con- 


ip) Ab to these Acts, see note (a), p. 460, ante. 

iq) Weights and Mcjisures Act, 1878 (41 & 42 Viet. c. 49), s. 48. 

► (r) Ihid., B. 49. An inspector has been held to be not guilty of 
misconduct for only defacing weights and a weighing machine found to 
be unjust instead of retaining them and instituting proceedings under 
this provision {Wedderbum v. Smith (1905), 92 L. T. 863). 

(ff) Weights and Measures Act, 1889 (52 & 63 Viet. c. 21), s. 13, Sohed. I. ; 
Weights and Measures Act, 1904 (4 Edw. 7, c. 28), s. 9. The Weights and 
Measures Act, 1889.(52 & 63 Viet. o. 21), Sohed. 1., ^eoifying the scale of 
fees payable under iWd,, s. 13, was repealed by the Weights and Measurea 
Act, 1904 (4 Edw. 7, c. 28), s. 9, ivhich empowers His Majesty to specify 
new fees by Order in Council ; the fees now in force were prescribed hy an 
Order in Council of thflilst December, 1907 (Stat. R. &, 0., 1907, p. 1140). 
The Weights and if^asures Act, 1889 (62 & 63 Viet. c. 21), s. 13, is 
obligatory and imposes the duty of taking fees in ail cases. 

(t) Weighl^ and Measures Act, 1889 (62 & 53 Viot. o. 21), s. 13 ; Weights 
and Measures Act, 1904 (4 Edw. 7, o. 28), s. 13 (5). 
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gent of the local authority, prosecute before a court of summary 
jurisdiction or justices any information, plaint, or proceeding arising 
under the Weights and Measures Acts (a), or in the discharge of his 
duties as inspector (h). 


Part V.— Powers of the Board of Trade. 

Sect. 1. — In General 

969. The Board of Trade (c) has all the powers and performs all 
the duties relative to standards of weight and measure, and to 
weighing and measuring instruments by any Act or otherwise 
vested in or imposed on the Treasury, or the Comptroller-General 
of the Exchequer, or the Warden of the Standards ; and all 
things done by the Board or any of its officers or at its office in 
relation to standards of weight and measure in pursuance of the 
W(^iglit8 and Measures Acts (a) are as valid and have th(j same effect 
and consequences as if they had been done by the Treasury or the 
Comptroller-General, or other officer of the Exchequer, or by the 
Warden of the Sttindards, or at the oflice of the Exc)jequer(d). 

The Board must conduct all such comparisons, verifications, 
and other operations with reference to Btandards of weight Mpri 
measure, in aid of scientific research or otherwise, as it may fiom 
time to time think expedient, and to report to rarliament on its 
proceedings and business under the Acts (c). 

960. The Board of Trade must (/) examine and test, with reference 
to the material of which and the principle on which tliey are con- 
structed, all patterns of weights and mea ores, and weighing or 
measuring instruments for use for trade submitted to the Board by 
local authorities or manufacturers of or dealers in weights, measures, 
or weighing or measuring instruments ; and if upon examination any 
pattern is found not to be such as to, facilitdie the i)erpetration of 
fraud they must give a certificate to that effect and cause the 
pattern to be stamped with an appropriate mark. From and after 
the granting of a certificate no inspector may refu.se to verify or 
stamp any weight or measure or weighing or mtuisuring instru- 
ment made in accordance with the pattern on the ground that the 


(o) Asto these Acts, see note (a), p. 460, ante. 

(d) Weights and Measures Act, 1904 (4 Edw. 7, c. 28), s. 14. A similar 
power is vested by the Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), 
s. 1 20, in inspectors under the Factory Acts. As to the books to be kept 
by inspectors, the custody of standards and equipment, and their duties 
as regards inspection, verification and stamping, nee Weij^hts and Measures 
Regulations, 1907, Schedule (Instructions to Inspectors), instructions 5—63. 

(e) Ab to the power of the Board of Trade with to standards and 

t^e oostody and verification thereof, see pp. 465, 466, ante, 

(d) Weights aad Measures Act, 1878 (41 6^ 42 Viet. o. 49), s. 88. 

(s) Ibid. As to these Acts, see note (a), p. 460, ante. 

(f) This duty is apparently ^forceable by mandamus (22. v. Joint Stock 
Companies (Begistrar) (1888), 21 Q. B. D. 131) 
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material or principle is sneh as to facilitate the ]^rpetration of 
fraud; but if upon examination the Board declines to give a 
certificate, no weight or measure or weighing or measuring 
instrument made in accordance with the patten is to be deemen 
legal, and no inspector may verify or stamp any such weight, 
measure, or instrument (^). 

961 . The Board of Trade may, on such examination and testing 
with reference to the material and principle of construction of 
patterns of weights, measures, and weighing or measuring instru- 
ments submitted to them, and also on the examination or testing of 
weighing or measuring instruments, and on the comparison and 
verification of weights and measures (not being standards for the 
use of a local authority, and not being coin weights), take such 
fees as may from time to time be approved by the Treasury ; such 
fees must be applied in such manner and to such an extent as 
the Treasury may from time to time direct in aid of money pro- 
vided by Parliament for the expenses of the Board under the 
Weights and Measures Act8(//), and if and as far as not so applied 
are to be paid into the Exchequer (i). 

Sect. 2. — Making of Regulations. 

962 . The Board may make general regulations (k) known as the 
Board of Trade regulations with respect to:— (1) the verification and 
stamping of weights and measures, and weighing and measuring 
instruments, including the prohibition of stamping in cases where 
the nature, denomination, material, or principle of construction of 
tbo weight, measure, or instrument appears likely to facilitate the 
perpetration of fraud ; (2) the circumstances and conditions under 
which and the manner in which stamps may be obliterated or 
defaced ; (3) the tests to bo applied for the purpose of ascertaining 
the accuracy and efficiency of weights and measures and weighing 
and measuring instruments; (4) the limits of error to be allowed 
on verification and to be tolerated either generally or as respects 
any trade ( 1 ) ; and (5) generally for the guidance of local authorities 
in the execution and performance of their powers and duties under 
the Weights and Measures Acts(fe). 


(7) Weights and Measures Act, 1904 (4 Edw. 7, c. 28), s. 6. 

(k) As to those Aot<<. see note (o), p. 460, cmte. 

(i) Weights and Measures Act, 1889 (52 & 53 Viot. c. 21), s. 8 ; Weights 
and Measures Act, 1904 (4 Edw. 7, 0. 28), s. 6. 

(Zi) Weights and Measmes Act. 1904 (4 Edw. 7. c. 28), s. 5 (1). In 
pursuance of this provision the Board has issued the Board of Trade Weights 
and Measures Relations (Stat. R. & ()., 1907, p. 1076), which take the 
place of all local bye-lap« made under the Weights and Measures Acta, 1878 
(41 & 42 Viet. c. 49) and 1889 (62 & 63 Viot. 0. 21), excepting bye-laws 
under Part II.. relating to the sale of coal. The Schedule to these 
coinprises the Instructions issued by the Board to Ingpeotois of 
weights and Measures. M to the other powers of the Board with reference 
to verification etc., see ^ 4fi6 cl »eg., ante. 

(l) An Order in Counal of the 20th December, 1907 (Stat. R. & 0., 
1907, p. ^134), defines the UiniU of error to be tolerate by local antho- 
ritid. 
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963< Any such regulations issued by the Board of Trade may Ban. I, 
confer on local authorities ^wer to make special regulatihtas as Mskliutof 
respects their areas in relation to the inspection of wei^is and Segula- 

measures and weighing instruments, and to other matters which, flws- 

haring due regard to uniformity of administration, appear to the gj 

Board to be matters which can be better regulated by special po«^ 
regulations (m). 

9M. The Board of Trade regulations, which must be, laid before Bfleotof 
Parliament as soon as may be alter they are made, have effect as regulation** 
if they were enacted in the Weights and Measures Act, 1904 (n), 
and any inspector who refuses or wilfully neglects to act in accord- 
ance therewith is guilty of an offence under the Weights and 
Measures Act, 1878 (o), s. 49 (p). 

« 

Sect. 8. — Determinatmi of Differences. 

966. Any difference arising between an ins 2 )octor of weights and Reference to 
measures and any other person as to the meaning or construction 
of the Board of Trade regulations, or as to the method of testing ' ** 
or verifying any weight, measure, or weighing or measuring 
instrument, must, on the request of either party, be determined by 
the Board, whose decision is final (q), 

966. The court before which any proceedings under the Weights. Ucferenco* by 
and Measures Acts (r) are being taken must, at the request of either 
party, and may, without request, refer to the Board of Trade, the 
question as to the accuracy or efficiency of any weight, measure, oi 
weighing or measuring instrument, the accuracy or efficiency o! 
which is in dispute, and the decision of the Board is final, any 
expenses incurred by the Board in making any test for the purpose 
being paid by the complainant or defendant as the court by order 
may direct (s). Such references are governed by the Board of Trade 
Arbitrations, etc. Act, 1874(0* 


Part VI.— Special . Provisions. 

Sect. h—Coal. 

967. The Weights and Measures Act, 1878 (o), applies to all the Wagcupaj- 
weights, balances, scales, steelyards and weighing machines used at able by 
any mine for determining the wages payable to any person ^®^K***’ 
employed therein according to the weight of the mineral gotten by 

{m) Weight* and Measure* Act, 1904 (4 Edw. 7, o. 28), a. 5 (2). The 
l>ower of making such special regulation* ha* not yet been conferred on 
local authoritieB. 

(n) 4 Edw. 7, c. 28, *. 5 (3). 

(o) 41 & 42 Viot. c. 49. 

(p) Wright* and Meafiure* Act, 1904 (4 Edw. 7, e. 28), *. 5 (4). Tho 
W&ht* and Measure* Act, 1878 (41 & 42 Viot, o« 49), s* 49, impoBe* a 
pe^ty of £6 for each offence. 

Iq) Wrights and Measures Act, 1904 (4 Edw. 7, 0, 28), *. 7 (1). 

{r) As to these Acts, see note (a), p. 460, ante* 

(t) Weight* and Measures Act, 1904 (4 Edw. 7, o. 28), a. 7 (2). 

(ty 37 k 38 Viet. o. 40, applied by the Weight* and Measures Act, 1904 
(4 Edw. 7, c. 28), s. 7 (3) ; compare PeUard v. fttmsr, [1912] 3 K. B. 825, 
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him in like manner as it applies to Weights, balances, scales, 
steelyards and weighing machines used for trade (w). 

968 . The weights, balances, scales, steelyards and weighing 
machines used, or in the possession of any person for use, at^ any 
mine must be inspocied and examined by an inspector of weights 
and measures for the district in which such mine is situated once al 
least in every six months, and also at any other time when he 
has reasonable cause to believe that any false or unjust weight, 
balance, scale, steelyard or weighing machine is in use. He 
must also ins])ect and examine the measures and gauges in use al 
the mines within his district, but his inspection and examination 
must not interfere with the use of those ordinarily used at the 
mine (r). 

J<’or the purpose of such examination and inspection an inspectoi 
may, without any authorisation from a justice of the peace, exercise 
at or ill any mine, as respects all weights, measures, scales, balances 
steelyards and weighing machines used, or in the possession of an} 
person for use, at or in that mine, all such powers as he could 
exercise, if authorised in writing by a justice of the peace, undei 
the Weights and Measures Act, 1878 (a), s. 48 (h), all the provisions 
of which, including the liability to penalties, apply to any such 
inspection ; but the inspector must not in fulfilling his duties 
impede or obstruct the working of the mine (c). 

969 . All coal must be sold by weight only, except where it ie 
sold, by written consent of the purchaser, by boatload, or by 
wagons and tubs delivered into his works from the colliery; an} 
person soiling coal otherwise is liable to a fine not exceeding £5 
for every sucli sale (rf). 

970 . Whore any quantity of coal exceeding 2 cwts. is delivered 
to a purchaser the seller of the coal must, before any part of it 
is unloaded, deliver or cause to bo delivered, or sent by post to 
him or his servant, a ticket or note (c) in the prescribed "form (/), 


(w) Coal Mines Regulation Act, 1887 (60 & 61 Viet. c. 58), s. 15 (1); 
as to the weidiinff of coal generally, see title Mines, Minerals, and 
Quarries, Vol. XX., pp. 697 et seq, 

{v) Coal Minee Regulation Act, 1887 (60 & 61 Viet. c. 68), 8. 16 (2), (3) 
(a) 41 & 42 Viet, c. 49, 
w (6) As to these powers, see p, 475, ante, 

al Mines Regulation Act, 1887 (50 & 51 Viet. c. 68), s. 16 

eights and Measures Act, 1889 (62 & 63 Viet, c, 21), a. 20 ; compare 
Loudon C4)al Act, 1831 (1 & 2 Will. 4, c. IxxvL), as. 42, 44, regulating the 
Bale of coal in the cities of London and Westminster, as to which see 
noio (1), p. 481, post.^ 

(») A ticket must lie delivered with each cartload if more than one cart- 
loftvi i& required [Stanaoe v, Blatter (1896), 12 T. L. R. 336). 

(/> See Weights and Measures Act, 1889 (62 & 63 Viet. o. 21), Sohed. III. 
The weight ticket or c^^mment note must contain the names of the 
buyer^ of the seller, ana of the person in charge of the vehicle; it must 
specify the amount of ooal to be received, adding, when the coal is sold in 
sacks, the number of sacks aud weight in hundredweights contain^ in 
each sack ; when the coal is sold in bulk, the we^ht of ooaTand vehicle, tare 
wei|^t of vehicle, and net weight of coal tberewim delivered to the pnrohaser 


(e) C 
(4), (5). 
id) W 
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or one to the like effect (^). If the seller fails to comply ^th this Baor.l. 

provision, or if the quantity of coal is less than that expressed in €daL 

the note or ticket (/<-), he is liable to a fine not exceeding £5 ; and 
Mjy person in charge of the vehicle in which the coal is conveyed 
is liable to a fine of the same amount if he refuses or neglects to 
deliver the ticket or note to the purchaser, or to exhibit it to any 
inspector of weights and measures or other oflScer (i) appointed by 
the local authority when requested to do so (k). 

971. If coal exceeding 2 cwts. is conveyed for delivery on StieluboUr. 
sale in bulk the seller must, unless the vehicle is provided by 
the purchaser, cause the weight of the vehicle in which the 
coal is conveyed, as well as that of the coal, to be previously 
ascertained by a weighing instrument stamped l)y an inspector 

must also be stated. The prescribed form concludes with a summary of 
the provisions stated in the text. The trade name (not necessarily the real 
name) of the seller is all that it is necessary to enter on the ticket {Camoron 

V. Tyler, [1899] 2 Q. B. 94). Except in the case of a sale in bulk (compare 
Weights and Measures Act, 1889 (52 & 62 Viet. c. 21), s. 22; see the t(ixt, 
infra), the coal and the cart may be weighed and the ticket may be filled 
up on the premises of the purchaser {Edwards v. rumell, [1809] 1 Q. B. 

440). 

{g) Weights and Measures Act, 1889 (62 & 63 Viet. c. 21), s. 21 (1). 

(A) If the amount is described as 2 tons in twenty sacks of 2 cwts. each it 
is not necessary that each sack should contain exactly 2 cwts., but the total 
quantity must correspond with the total weight on the ticket (Godfrey v. 

Itadford (1896), 76 L. T. 224). As to delivery in sacks in separate loads. 

Bee KyU v. Dunsdon, [1908] 2 K. B. 293. 

(i) See AUp v. Farrell, [1896] 1 Q. B. 636, whore it was hold that, as the 
Belectiou of special persons for the purpose was contemplated, a byedaw 
under the Weights and Measures Act, 1889 (62 & 63 Viet. c. 21), s. 28 (see 
p. 483, post), empowering any constable to demand the re-weighing of coals 
was unreasonable, and although the re-woighiug was demamlod by an 
inspector of weights and measui'es the conviction was quashed. 

(k) Weights and Measures Act, 1889 (52 & 63 V«ct. c. 21), s. 21 (2), (3). 

The London Coal Act, 1831 (1 & 2 Will. 4, c. bexvi.), s. 62 (which is still 
in force (UoughtonY. Fear Brother e, Ltd,, and Wilhher,[lQl3]2 K. B. 343) ), 
enacts that any carman or driver of any cart, wagon, or other oarriago laden 
with coals for sale, to be delivered to the purchaser or purchasers thereof by 
any seller or sellers of, or dealers in, or carrier or carriers of coals from luiy 
ship, lighter, barge or other craft, or from any wharf, warehouse or other 
place within the cities of London and Westminster, or within the distanoe of 
twenty-five miles from the General Post Office, who has not placed in, on, 
or nnder his cart, wagon or carriage a perfect weighing machine marked 
at the Guildhall, London, by the proper officer there, is bablc to forfeit and 
pay any snm not exceeding £10 for every such offence, and the seller or 
dealers or carriers of such coal is liable to forfeit and pay any sum not 
exceeding £20. By the London Coal Act, 1831 ( 1 & 2 Will. 4^ o. Ixxvi.), s. 43, 
all coal sold within the limits of the Act must be sold by weight. As to the 
sale of coal in sacks under the Act, see Collins v. Uoywood fl846), 15 M. & 

W. 459 ; as to weighing the coal at the request of the purchaser, aee 
Smith V. Wood (1889), 24 Q, B, D. 23, C. A., following Mmaith v. Hohnan 
(1847), 16 M. & W. 798. Stat. (1838) 1 & 2 Viet. c. ei., s. 1, wluoh pro- 
vides that the London Coal Act, 1831 (1 & 2 Will. 4, o. Ixxvi.), and all its 
provisions, should be continued for the further term of seven jesirs from 
the 31st December, 1838, has been held to refer only to those pfevigions of 
the earlier Act which required to be so continuea if they were not to 
G^iie, and those ''of its provisiona which were of a permanent nature 
(inolnding ibid,, s. 52) have not been abrogated {MoughUm v. Fetvr Brothers, 

2AA^ amWiUsker, 


K 
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seot. 1. of weights and measures, on or near to the place from which 

Ooal. the coal is brought, and must from time to time cause the tare 

— weight of the vehicle to be marked thereon in such manner as the 
local authority approves. In any such case the seller of the coal 
is also required to insert, or cause to be inserted, in the ticket a 
statement of the correct weight of the vehicle or of the vehicle 
and of the animal drawing it, where both are weighed together with 
the load, as well as of the correct weight of coal contained in the 
vehicle, and, on failure to comply with these provisions is liable to 
a fine not exceeding jE5 (m). A similar penalty is imposed on any 
person in charge of any vehicle in which coal is being carried who 
wilfully makes any false statement, or does any act by which either 
the seller or purchaser of the coal is defrauded («), and also on 
any person who, on the sale of coal in any quantity not exceeding 
2 cwts., fraudulently delivers to the purchaser a loss quantity than 
is agreed to be sold (o). 

Sale by reUii. 972. Where coal is sold by retail for delivery at the place where 
it is kept for sale, and there is not at or near such place any weighing 
instrument stamped by an inspector of weights and measures, the 
seller must keep such an instrument at that place and weigh any 
coal before its sale or delivery, if required to do so by any purchaser, 
inspector of weiglits and measures, or any officer appointed for the 
purpose by the local authority ; and if he fails to do so, he is liable 
to a penalty not exceeding £2 for a first offence, and £5 for any 
subsequent offence (p). 

973. The local authority may erect and maintain fixed weighing 
instruments at convenient places for the purpose of weighing coal 
and provide and appoint proper persons to keep and attend weighing 
instruments for that purpose, and any person so appointed who 
refuses, without reasonable excuse, to weigh or re-weigh any vehicle 
or coal, or who weighs any vehicle or coal so as wilfully to defraud 
either the seller or the purchaser of coal, is liable to a fine not 
exceeding £5 (q), 

Weighiug and 974. Any seller or purchaser of coal, person in charge of a vehicle 
re*wcighing. jq which coal is carried, inspector of weights and measures, or other 
officer appointed by the local authority for the purpose, may require 
any coal or any vehicle used for the carriage of coal in bulk to be 
weighed or re-weighed by any weighing instrument stamped by 
am inspector of weights and measures, and any person obstructing 
toy such weighing or re-weighing is liable to a fine not exceeding 
iJ5. No seller of ooal or person in charge of a vehicle is, however, 
required to carry coal beyond such distance, not exceeding half a 


Provision of 

weighing 

machines. 


(1) CoTieot wd^ht of the horse and vehicle means the correct weight 
at the time of loadiim at the seller's place of business {Knowles A Sons v. 
Sinehir, [1898} 1 Q. S. 170 ; compare Beardsley v. Pike c9 Sons (1904), 90 
M* T. 052). 

(in) Weights and Massuies Act, 1889 (52 & 53 Viet. o. 21), a. 22. 

(w) J6id., 8. 23. 

(e) IWd., 8. 24. 

to) a. 26 ; eompaie note (i). p, 481, anie. 

(f) weights and Measures Act, 1889 (52 dt 53 Yiot. c. 21), s. 26. 
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mile, as maj be prescribed by the local authority ; and where such 
coal' has, at the instance of the purchaser, been weighed or re« 
weighed, and found to be of the weight stated by the seller or the 
person in charge of the vehicle, the purchaser is liable to the 
payment of all reasonable costs actually incurred of and incidental 
to the weighing or re- weighing (r). 

975. Local authorities may from time to time make, revoke and 
alter bye-laws for — (1) regulating the sale of coal in quantities 
not exceeding 2 cwts. ; (2) requiring, either generally or in specified 
classes of cases, a weighing instrument of a form proscribed by 
the local authority, to be carried in any vehicle in which coal 
is carried for sale (s) or delivery to a purchaser ; (3) prescribing 
the distance beyond which coal is not to be carried for the pur- 
pose of being weighed or re-weighed ; and (4) fixing the fees to be 
paid for the use of any weighing instrument maintained by the 
local authority. 

Every bye-law made by a local authority must, before being 
brought into operation, he approved by the Board of Trade, and be 
published in such manner as the local authority thinks necessary 
for giving notice to persons interested, and a copy must also bo 
sent to the Board (t). 

976. Any inspector of weights and measures or officer appointed 
by the local authority for the purpose may, at all reasonable times, 
enter any building or other place in which coal is sold or exposed 
for sale, and may stop any vehicle carrying coal for sale or delivery 
to a purchaser and may test any weights and weighing instruments, 

(f) Weights and Mcasui’es Act, 1889 (52 & 53 Viet. c. 21), s. 27. 

(fl) A person carrying coal for the purpose of fulfilling specifio orders 
previously given does not carry it for sale within the meaning of such a 
bye-law, oven though there has been no specific appropriation of spociflo 
coal to the customers {Ilunting v. Matthews (1913), 108 L. T. 1019). 

{t) Weights and Measures Act, 1889 (52 5s 53 Vict. c. 21), s. 28. By 
such bye-laws, lines, recoverable summarily, and not oxceeulng in each 
case £5, may bo imposed for the breach of any such bye-law {ibid.). 
Bye-laws must bo reasonable ; but the fact that a portion of a bvo- 
law is unreasonable or ultra vires does not invalidate other parts of tnat 
bye-law (Kent Count i/ Council v, Uwnphrey, [1895] 1 Q. B. 903, where it 
was held that a local authority may make a bye-law requiring coal 
dealers to provide, and persons employed by them m conveying coal for 
sale or deUvery to a purchaser from or out of any vchiclo to carry with 
such vehicle, a correct and stamped weighing machine of tlie form 
approved by the local authority). A bye-law requiring every vehicle 
carrying coal for sale to carry a weighing instrument of a form approved by 
the locsd authority has, however, been held to bo too vague to be reasonable 
(MarUn v. Clarke (1892), 62 L. J. (if. c.) 178). In Ally v. FarreU, [1896] 
1 Q. B. 636. and Crick v. NichoUs, [1905] 1 K. B. 501, it was held, under 
a bye-law requiring means of weighing to be carried on carts, that sufiioient 
weights must be carried to weigh any sack of coal in the part. Where a 
bye-law provided that “ the person in charge of every vehicle caxiying 
coal for sale shall carry therewith a weighing instrument of a form 
approved by the local authority, together with correct weights,** it was 
held that a person carrying coal for the solo purpose of fulfiUiiig |iqM)cific 
orders, previously given, did not carry coal for sale ^itbm tlie meaning 
of the bye-law, even though there had been no uucoMltional appropria- 
tion of specific coal to the customers {Hu/nting y, iM(xUhewi, swf^ra) £ 
compare Ward v. (1909)^ IQI L. T. 68J; see title Locj^ 

OovimNMBNT, VoL XIX., p. 328. 
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and weigh any load, sack, or less quantity of coal found in suoh 
place or vehicle, or which is in course of delivery to an^ piucbaser; 
and any person obstructing or hindering an inspector is liable to a 
fine not exceeding £5, or in the case of a second or any subsequent 
offence £10. If it appears to a court of summary jurisdiction that 
any load, sack or loss quantity so weighed is of less weight than 
that represented by the seller (a), the person selling or exposing 
the coal for sale, or the person in charge of the vehicle, as the case 
may be, is liable to a fine not exceeding £5 (b). 

977. On the application of the local authority of any area, and 
on being satisfied that the provisions with respect to the sale of coal 
therein under any local Act in force on the Ist January, 1890, are 
more stringent than the provisions of the Weights and Measures 
Act, 1889 (c), His Majesty may, from time to time, exempt such area 
from the provisions of that Act relating to the sale of coal, by Order 
in Council, to such an extent and under such conditions as may 
appear expedient (d). 

Sect. 2. — Herrings, 

978. Herrings may be sold by weight, or number, or in bulk (e). 
Where, however, the Board of Agriculture and Fisheries has, on 
the application of a local authority, declared, by order (to be pub- 
lished in such manner as the Board direct) the Cran Measures Act, 
1908 (/), to be in force in the district of such authority or in any 
part thereof {g\ any person buying, selling, delivering, or receiving 
fresh herrings may use the measure known as the cran, the content 
or capacity of which is determined by regulations made under 
B. 18 of the Herring Fishery (Scotland) Act, 1815 (A), or a quarter- 
cran measure, of such capacity that four times its content when 


(a) A master docs not necessarily make a representation by the repre- 
sentation of his servant under this x)ro vision {Roberts v. Woodward (1890), 
*25 Q. B. D. 412), Where, however, a coal dealer filled up a delivery check 
which was eventually given to a carman, the dealer was held to have made 
a representation, and was convicted of dving short weight (Baker v. Uerd 
(1894), 58 J. P. 41 3X,; and a coal dealor has been convicted under this 
provision for misrepresentation for using metal labels indicating the weight 
contained attached to sacks, which did not in fact contain that weight 
(Franklin v, Godfrey (1894), 63 L. J. (m. c.) 239). 

(h) Weights and Measures Act, 1889 (52 & 53 Viot. c. 21), s. 29. As to 
the liability of the carter under this provision for a representation by the 
seller, see Paul v. Hargreaves, [1908] 2 K. B. 289; AUy v. FarreU, [1896] 
1 Q. B. 636. 

(r) 62 & 63 Viot. c. 21. 

(d) Ibid., s. 30. An Order in Council under this provision was issued with 
respect to Nottingham on the 1st May, 1890 (8tat. K. & 0., 1890, p. 1032). 

(e) Oran Measures Act, 1908 (8 £dw. 7, o. 17), s. 1. 

(f) 8 Edw. 7, c. 17. 

(a) Ibid., B. 11 (1). The district or part thereof in which the Act is 
dodared to be in force includes ** the sea adjoining that district or part ” 

(h) 55 Geo. 8, 0 . 94. I'his provision, which with most of the Act was 
repealed as regards ISootland hj the Sea Fisheries Act, 1868 (31 & 32 Vh^t. 
0 . 4$), pipowered the^mmissioners for the Herring Fisheries ** to fix and 
de^mine by rules and regulations” the capacity, form, dimensions and 
<‘>f cran measures ind the method of marlduag them, and imposed 
penalties for the infringement of snoh regulations. 
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filljBjd with herrings ape equal to one cran(i). AAy b^authj^j^ 
applying for an order must for two we^s at least ‘|»eIorefw ap^ 
cauon to the Board give notice of its intention by a4l0!erti8ing 
once at least in each of such weeks in one or more newapapers 
circulating in its district, and no order can be made until proof of 
such adyei^emeut has been given to the satisfaction of the Board 
and until a month after the date of the latest advertiaemeni (j). 

979. A cran or quarter-cran measure must be made in such Oian ^ 
manner, of wood or other material, and be branded or otherwise 

marked by an inspector of weights and measures in such manner as 
may be prescribed (k) ; and when so made and marked such measures 
are the only legal measures for use in baying, selling, delivering, or 
receiving fresh herrings in any place in which the Cran Measures Act, 

1908 (0, is in force. Any person using or having in his possession in ‘ 

any place for any such purpose any box, basket, or measure not so 
made and marked (except as hereinafter provided) is liable on sum- 
mary conviction to a line not exceeding for the first offence, 
and not exceeding £20 for the second or any subsequent offence, 
with the forfeiture of the measure, and any bargain, contract, sale, 
or dealing made by such a measure is void (ih). 

980. The local authority must fix the times and places within its verificfttion 
district at which an ins 2 )ector of weights and measures is to otmeaiurei. 
attend for the purpose of the verification of the cran and quarter- 

cran measures, and the inspector must then and there exam^o in 
the prescribed manner any measures brought to him for verifica- 
tion. If he finds the measure to be correctly made he must brand 
or otherwise mark it in the jprescribed manner ; but a cran or 
quarter-cran measure is not liable to be re-marked because used in 
any place other than that in which it was originally marked. Any 
inspector who brands or otherwise marks a oran or quarter-cran 
measure in contravention of the Cran l^deusures Act, 1908 or 
regulations made there under, or without duly verifying it in the 
prescribed manner, or who is guilty of a breach of any duty imposed 
on him by or under the Act, or otherwise misconducts himself in 
the execution of his powers, is liable, on sflmmary conviction, to 
a fine not exceeding £5 for each offence (n). 

981. An inspector, if authorised in writing by a justice of the Powen o( 
peace, may at all reasonable times inspect all cran or quarter-cran inspector, 
measures within his jurisdiction which are used or are in the 
possession of any person, or any premises for use for tr^ide in fresh 
herrings, and may seize and detain any measure which is liable to 

be forfeited in pursuance of the Act, and may for the purpose of 
such inspection enter any place, whether a building or a vessel or 
in the open air, whether open or enclosed, where he has reasonable 

(») Cron Measures Act, 1908 (8 Edw. 7, c. 17), s. 1. 

(/) iWd.,8. 11 (2). 

(k) See Cran Measures Kegulations, 1908 (Stat. B. k 0.| 1908, p. 353), 
which provide, infer alia, for the dimensions and uiode of ^oiitouotion of 
ea^ measure in both basket and box forms. ' 

(l) 8 Edw. 7,o: 17. * ' 

(m) Z5td.,s. 1. ^ ; 

(n) IWi., 8. 2. 
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catrde to believe that is any measore which he is authorised to 
inspect. Any t)^sod who tegleets or refuses to produce for enoh 
inspection an sudh ineasures ih his possession or on his premises, 
or refuses to permit the officer to examine them or any of them, 
or who obstructs his entry or otherwise obstructs or hinders hikn^ is 
liable, on summary conviction, to a fine not exceeding £5, dr in the 
case of a second or subsequent offence £10 (o). 

An inspector may take, in respect of the verification and making 
of cran measures, only such fees as may be specified by Order in 
Counml (p), and he must at such times, not less than onee a quarter, 
as the local authority direct, account for and pay over all fees so 
taken to the local authority or as it directs (q). 

962 . Any person who forges or counterfeits any mark used for 
marking cran or quarter-cran measures, or wilfully increases or 
diminishes the capacity of such measures, is liable, on summary 
conviction, to a fine not exceeding £50 ; and any person removing 
a mark from any measure apd inserting it into another is deemed 
to forge or counterfeit such mark. Any person who knowingly sells, 
utters, disposes of, or exposes for sale any measure with a f^ed or 
counterfeit mark, or any measure so increased or diminished, is 
liable, on summary conviction, to a fine not exceeding £10, and all 
such measures are forfeited (r). 

983 . Cran and qnarter-cran measures made and marked under 
and in accordance with the Herring Fishery (Scotland) Act, 1889 (#), 
and the Branding of Herrings (Northuml^erland) Act, 1891 (0, 
are legal measures for use for buying, selling, delivering, or jr^eiving 
fresh herrings in any place in which the Cran Measures Act, 1908 («), 
is in force (v). Measures mode and marked in accordance with the 
Cran Measures Act, 1908 («), are legal measures for use in the 
Scotch herring fisheries, and in any area to which the powers of the 
Fishery Board for Scotland extend under the Branding of Herrings 
(Northumberland) Act, 1891 (/), and the powers of the Fishery ]^ard 
for Scotland and of itij officers under the last-named Act cease to 
be exercisable, so far os conoerhs the marking or otherwise dealing 
with cran or quarter-cran measures, in any part of an area in which 
the Cran Measures Act, 1908 (u), is put in force (a). 


(oVCrau Measures Act, i908 (8 Edw, 7, c. o. 16 L s. 3. 

{pj An Order of the 23rd January, 1911, spcciacs a fee of id, for each 
quartor*craD and Id. for each cran measure (Stat. K. & 0., 1911, p. 453). 
(9) Cran Measures Act, 1908 (8 Edw. 7, 0. 17), s. 4. 
s. 5. 

(1) .52 dc j53 V|ot. c. 23j s. 4, the provisions of which are similar to those ot 
the Ctan, MeaBures Act, li^ (8 Edw. *!, 0. 17), s. 1, the authority for making 
regulationa being the Fish^ Board of Scotland. 

(0 54 & 55 Vict. c. 28, whloh extends the poweia of the Fishery Board 
tofeotiand in Mpeet of tjie branding or markmg of barrels apeeifled in the 
Hhriiug 1889 (52 & 53 Viot. c. 23), to the adminis- 

trative county ol Korthtuip^ui^ and the sea adjoining. The Act is now 
subject ^ the Cran Measures Act. 1908 (8 Edw. 7, c. 17). a. 7. 

(H) 8 Edw. 7. c,, 17. 
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, 9lB4. The Board of Agricoltare and FUt^eries xxm^ as regards erao ^ 
and quarter-cran meaenree, make regulalioiis resp^;tp mj Heiilmn« 
matter which may be prescribed, apd.with rqspei^ to wliioh. the 
Board of Trade may make gefieral regulations under tho Weights 
and Measures Acts, 1878 — 1904 (b), subject to the oondiuoas 
applicable to the making of such regulations (c). 

985. Such portion of any fine under the Cran Measures Act, Application 
1908 (rf), not exceeding a moiety, as the court of summary juris- offinoc. 
diction before whom a person is convicted thinks fit to direct, may, 

if the court in its discretion so orders, be paid to the informer, 
unless such informer is an inspector of weights and measures (e). 

All measures forfeited under the Cran Measures Act, 1908 {d), 
are broken up and the materials sold or otherwise disposed of as 
a court of summary jurisdiction directs ; tho proceeds of sale are 
applied in the same manner ai^ fines under the Act (/). 

986. A person is not liable to any increased penalty for a second increaMd 
offence unless such offence was committed after conviction within 

five years previously for an offence under the same provision of 
the Act ; but where the court by which a person is convicted is of 
opinion that the offence was committed with intent to defraud, such 
person is liable to be imprisoned, with or Urithout hard labour, for 
a term not exceeding one month in addition to, or in lieu of, any 
fine ig). 


987. Where any cran or quarter-cran measure is found in ihe prwumptlon 
possession of any person carrying on trade in fresh herrings, or on 

the premises of any person which, whether a building or a vessel, 
or in the open air, whether open or enclosed, are used for trade in 
fresh herrings, that person is deemed, until the contrary is proved, 
to have the measures in his possession ior use for trade m fresh 
herrings (h), 

988. Any iierson aggrieved by a conviction or order of a court Appcftla 
of summary jurisdiction may appeal to quarter sessions (i), 

989. An inspector of weights and moasures may, with tho consent ProMcation 
of the local authority, prosecute any proceedings arising under the ^ in»pecior, 
Act or in the discharge of his duties (k), 

990. The local authority under the Cran MeaHiires Act, 1908 (d), i/)cai 

is the local authority for the purjKiseB of the Weights and Measures tuthorittai. 


(t) See note (a), p. 460, ante, 

(e) Cron Measares Act, 1908 (8 Rdw. 7, o. 17), h, 6; such regulations 
have been made; see note (1), p. 486, ante. 

Id) 8 Edw. 7, c. 17. 

(e) Ihii., s. 9 (1). 

(/) Ibid,, B. 0 (2). 

(0) Ibid., a 9 (3), (4). 

(A) IWd., a 9 (6). t 

(1) IMd., a 0 (6). , , , 

Ik) Ibid,, a 9 (7) ; compare W^ti and MeasuM Act, Fdw. 7, 

a, 28), a 14. A*general consent given by xesolnl^b ^PplT^lo all nrose- 
entions is sufficient for the purposes (d ttiis provision v. Ferris^ 
[1906] 1 K. B. 94). 
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Actfl, 1878—1904 (Q, and the expenses incurred by such local 
authority are to be defrayed as expenses of the authority under 
those Acts. Two or more local authorities may combine in the 
same manner as for the purposes of the Weights and Measum 
Acts, 1878—1904(0, and the jurisdiction of a local authority 
extends to the sea adjoining its district and within the exclusive 
fishery limits of the British Isles (m). 

Sect. 8. — MwellancoM. 

Sub-Sect. 1. — Particular Plau$, 

09L The Acta for the time being in force relating to weights 
and measures apply to weights, measures, scales, balances, steel- 
yards and weighing machines used in a factory or workshop in 
checking or ascertaining the wages of any person employed therein, 
as if they were used in the sale of goods and as if the factory or 
workshop were a place where goods are kept for sale (n) ; and every 
inspector or other person authorised to inspect or examine weights 
and measures may inspect, stamp, mark, search for, and examine 
such weights and measures, scales, balances, steelyards and weigh- 
ing machines, and for that purpose has the same powers and duties 
in relation to them as he has in the case of the sale of goods (o). 

992 . A toll-collector or other ofl&cer of a railway company may 
detain, examine, weigh, gauge or measure any carriage or goods 
conveyed in any carriage over the railway of the company in any 
case in which a difference arises between the toll -collector, or other 
officer, and the owner or person in charge of the goods respecting 
their weight, quantity, quality or nature ; and if the goods, after 
examination or measuring, appear to be greater in weight or 
quantity, or to be of another nature, than is stated in the account 
describing them, the person giving the account must pay, and the 
owner of the carriage or the respective owners of the goods will be 
liable to pay the costs of measurement and examination (p). If, 
however, the goods are of the same or less weight or quantity 
than and of the same nature as stated in the account, the costs are 
payable by the company, and the company is also liable to the 
owner or person in charge of the carriage, and to the respective 
owners of the goods, for any damages which may appear to any 

« Se6 note (a), p. 460, ante. 

^an Moaanies Act, 1608 (8 £dw. 7, o. 17), b. 10 ; compare Weights 
and Heasures Act, 1878 (41 & 42 Viet. c. 49). s. 60, Sch^. IV. 

(n) Ab to the provisionfi relating to weights and measuroB used in the 
Bale of goods, and to the places where gooQB are kept for sale, see pp, 470 
ei isq., ante ; as to the weighing and measuring of goods gold or offei^ 
for sale in public markets, see title Mai^eets akd Faxes, Vol. XX., pp. 25 
et eeq, ; as to the weighing of cattle, see titles Aorxcultuee, Vol. L, 


p. ?92 ; Markets and faxes. Vol. XX., pp. 27 ei eeq. ; as to the weighing 
of carts, see title Markets akd Fairs, Vol. XX., p. 27 ; as to the measunng 
at gas, see title Gas, Tol. XV., pp. 344 et eeq , ; as to the measuring of 
hops, m title Vol. I., p. 291 ; as to the weighing of br^, 

Foot) ARD DfttraC Vol. XV., pp. 49 et eeq, 

(b) Ft^tory . 1 ^ Wor1^l) ^ Aojl» 1901 (1 Edw. 7, o. 22), s. 117 ; see title 
IRidipiass Aim Snors, VblrXSv., p. 614. 

(p) BaSways Clauses Ooimolidition Act, 1845 (8 6s 9 Viet. c. 20), a. 101. 
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j^tiee to whom a summary applicaUou has beau mada.iot' ilm 
purpose to be due to them (9} ; and where it appears to «u^ Justioe 
that the detentioni measuring, or exmoiination was unrewnable 
or vexatious, the costa of and the damages resulting from suoh 
detention, measuring, or examination must be paid by the tPU- 
collector or other officer himself, and in default of immediate ply* 
ment may be recovered by distress (r). 

Sub-Sbot. 2. — Particulaf AriirleB, 

993 . Every miller, or other person keeping a mill for grinding 
corn, must have in the mill a true and equal balance with proper 
weights according to the imperial standard, and is liable on 
failure to comply with this provision to forfeit and pay a sum not 
exceeding 20s. (s). 

Every person who brings or causes any corn to be brought to 
any mill to be ground may require the miller, or other person 
acting for him or keeping the mill; to weigh, in his presence, such 
corn before it is ground, and after it is ground may require the 
miller or other person to weigh, in his presence, the produce of the 
corn so ground ; and any miller or other person refusing to weigh 
the said corn is liable to forfeit and pay any sum not exceeding 
iOs. (t). 

Every miller, or other person keeping a mill for grinding corn, 
must, after grinding any corn, deliver to the person who brings 
it, if such person requires, the whole produce of such corn in 
weight, allowing for the diminution in weight caused by the waste 
in grinding, and by taking toll in cases where toll(u) is allowed to be 
taken ; or if the corn is dressed into flour, then the whole produce 
in weight, allowing for the diminution in weight caused by grinding 
and dressing, and taking toll If the corn, on being weighed after 
grinding, or after grinding and dressing, w .ighs less than the full 


{q) Railways Clausas Consolidation Act, 1845 (8 & 0 Viet. c. 20), s. 101. 
(r) 8. 102. A railway oouipany may charge for the use of weighing 

machines fur weighing goods at its stations, the weighing for the oonvenienoo 
of the consignee oeing incidental to the statutory powers of the company 
{London ma North Western BaU. Oo. v. Price (1888), 52 L. J. (Q. B ) 754 j 
U (j. B. D. 486); oomparo the London and North Western Railway 
Company (Rates and Charges) Order Confirmation Act, 1891 (54 & 56 
Viet. c. oxxi.). which oontains a provision to this effect. As to the oorn- 
putation of weights for purposes of traffic imder the Railway and Canal 
mffio Acts, 1854 (17 & 18 Viot. 0 . 31), 1888 (61 & 62 Viet. 0 . 26), and 
1894 (67 & 68 V'^ict. c. 54), see Eastwood d Oo,, Ltd. v. London and North 
Western Bail. Go. (1909), 13 By. 5c Can. Tr. Cas. 137 ; Lewr Brotlwrs, Ildl. 
▼. Mi^nd Bail, Oo. (1909), 13 By. 5c Can. Tr. Cas. 183 *, Watson (Joseph) 
df Sons. Lid. y. Midland Bail. Oo, (1011), 14 Ky. 5c Can. Tr. Cat. IS, 


e. A. 

is) Mills Act, 1795 (36 Geo. 3, 0 . 85), s. Ifc Weights aod Measures Aet, 
1878 (41 5fc 42 Viet. 0 . 49), s. 86, Sched. VI., Part I. The MUls Aot# 1795 
(36 G^. 3, 0 . 85), does not aj^ly to soke mills or mQls where a right to 
take toll has been established hy custom or law (itiA, a, 5), ner to private 
inillB(iWd.,B.7). = 

J () lbid.,0. 2. r ^ 

«) IM., s. 5, Bubstitatos payment of toll— whkffi by 4, is to be 

Luoted Horn com before it is put into the miU-^dn tncilOy In lieu of Ri 
torn, ae loior to the paseing of the Aott 


m 

Itnaoas^ 


Orindiag 

corn. 
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weight, after allowing for the diminution aforesaid) tlMl miller 
mast) for every busliw) of com so deficient in weight, forfmt and 
pay a sum not exceeding Is., and also treble the value of such 
defioienqy(i^), 

994. . In the returns of the purchases of British corn direct^ to be 
made under the direction of the Board of Agriculture and Fisheries 
by certain towns and certain buyers of corn in such towns, specified 
by Order in Council, in accordance with the provisions of the Com 
lieturns Act, 1882 {x\ the weekly summary of quantities and prices 
to be sent to the Board by inspectors of corn returns in such 
towns is computed with reference to the imperial bushel (y). An 
inspector of corn returns must convert into imperial bushels all 
returns made to him, in any other measure or by weight or by a 
weighed measure, and, in the case of weight or weighed measure, 
must convert them at the rate of sixty imperial pounds for every 
bushel of wheat, fifty imperial pounds for every bushel of barley, 
and thirty-nine imperial pounds for every bushel of oats (a). 

996. The Board of Trade must from time to time cause such new 
denominations of standards for the measurement of electricity, 
temperature, pressure, or gravities as appear to the Board to be 
required for use for trade to be made and duly verified, and these 
new denominations of standards, when approved by His Majesty in 
Council, whether derived from imperial or from other standards, 
will be Board of Trade standards m the same manner as if men* 
tioned in the Weights and Measures Act, 1878 (f^). Schedule II. (c). 

996. A public book or register for entering and registering 
therein an account of all hay and straw sold within the cities of 
London and Westminster or within thirty miles thereof must be 
kept in some convenient place in every market for the sale of hay 
or straw; in the City of London by the clerk or toll-collector 


(w) Mills Act, 1795 (36 Geo. 3, o. 85), s. 3. i5td., s. 8, provides for tlie 
application of penalties .*\nd gives an appeal to qaaorter sessions. 

{x) 46 & 46 Viet. c. 37, ss. 4 — 9. By tlie Boara of Amculture Act, 1889 
(52 & 58 Viot. c. 80), s. 4, the powers of the Board of Trade under the former 
Act were transferred to the Board of Agrioolture, now the Board of Agricul- 
ture and Fisheries; see title Aobicultub£, Vol. 1., p. 297. 

(y) 41 & 42 Viot c. 49. 

(o) See p. 469, ante. 

(h) Com Betums Act, 1882 (45 & 46 Viet. c. 37), s. 8. 

(c) Weights and Measures Act, 1889 (52 A 53 Viet. c. 21), s. 6. In pur- 
suance of this provision an Order in Council of the 23rd August, 1894 
(Stat. B. k 0. Bev., VoL XIII., Weights and Measures, pp. 16, 17), stated 
the limits of accuracy attainable in the use of denominations of standards 
for the measurement of electricity as : for the ohm, within one hundredth 
part of 1 per ^oent. ; lor ampere, within one-tenth part of 1 per cent. ; 
lor the volt, within ond^tenth part of 1 per cent, In consequence of oon- 
ahislous orrivi^ at by the International Conference on Eleotnoal IJnits and 
StiBdards held in Londan in October, 1908, these standards have now been 
aminded by an Order of the lOth January, 1910(Stat. B. k 0., 1910, p. 845), 
the sohcdufe to which new denominations of standards with rdspe^ 

to (i4 oMtiical rsaistawe^i^-t elaetxical current, andfiii.) eleotnoal pres- 
surw* tooths •iaauteiyiAWrelati^^ to eleetxicity, see title Euacme 
LieBXiKn AKD Pownn, V<d. ZIIa, pp. 541 at see. 
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appointed by the Lord Mayjor, ooxnH^n^lty and eitiz 69 e#>and ]|}80 
in and for ev^ Bimilar market within the. city ol Woetmiwter apd VMt 
limits aforesaid by the clerks or toU-gatheo^rs within theijr several lawns, 
jarisdictions. The book mast be open daily for inspection between 
9 a.m. and 6 p.m. on payment of the sum of one penny for each 
inspection (d). Every clerk or toll-collector must be provided with 
proper scales, weights, or engines for weighing hay and ntraw to 
be kept at the office of the clerk of every hay market wiiliiu the 
two cities; and the clerk or toll-collector or his deputy is the 
hay and straw weigher («). 

997 . The buyer of any hay or straw sold within the limits afore- Duties o! 
said, or his servant or agent, may, on its delivery at the abode, weigher, 

yard, or loft of the buyer, or any other place agreed to by the 
seller, cause it to be weighed in the presence of the seller, his servant 
or agent, and if the buyer or seller, or the servant or agent of 
either, is dissatisfied with such weighing, he may, if the hay is 
delivered within a parish having a hay market, with all convenient 
speed apply to the bay weigher nearest to the place where the hay 
or straw is delivered to re-weigh it. The hay weigher so applied 
to must come with all convenient speed and weigh the hay or straw 
complained of, and the weight as ascertained by him is conclusive 
on all parties; but his attendance to weigh cannot be demanded 
until the person requiring it has paid or tendered the sum of 8a. per 
load, or in proportion for a greater or less quantity. If the hay or 
straw weighed is not of the weight it purports to be, the sum p^.id 
must forthwith be repaid by the seller (/). 

Any clerk or toll-gatherer, within the jimits aforesaid who omits ^ 
to provide proper scales, weights, or engines for the weighing of hay 
or straw, or neglects or refuses to weigh any hay or straw at any 
reasonable time in the daytime when z^equired after the tender or 
payment of the sum aforesaid, is liable to f* penalty not exceeding 
£5 or less than 10a. for every offence (fji). 


(d) Hay and Straw Act, 1790 (36 Gdo. 3, c. S8 ),«b. 10, which also provides 
for the regulatioos prescribed with respect to the registration of sales of bay 
and straw. Clerks and toll-collectors are prohibited by ibid,, s. 12, from 
buying or selling hay or straw under a penalty of 2f, 6d. per bundle of 
hay, and Is. per bundle of straw, bought or sola. 

(e) Ibid., a. 13 ; the provision that scales etc. shall be kept at the watch- 
house of each parish by the churchwardens and overseers (%bid.) appears 
to be obsolete. 

if) Ibid, If the clerk or hay weigher applied to fails to come with all 
eonvenient speed the bnyer may apply to such other as may be nearest to 
the place where the hay or straw is d^vered (ibid.). 

(a) Ibid. No penalty is, however, payable for selling hay or straw 
deficient in weight unless it be weighed at or before delive^ with the 
privity of the buyer, his servant, or agent, or be complained of in relpect of 
the quaUty at the time and place at wmch it has been agteed to be deiivenid 
by tne seller in the presence of himself, his servant, or agent, or oh neglect 
or refusal of stch seller to attend to see the same wmgbed wbeh required 
(iIhmI., s. 14). Penalties are also imposed for fj’andnlbhl& weight 

21 ; see also p. 492, poi$), and deliveriig^leis tw W humber of 
tniises sold (£^ and Straw Aei^ 1796 (36 Goo.\e. 28). Pro* 

visiolDi is made for the recovery^ Of foxfeitares by md,, 38, 30, and lOir 
the limitation of prosecutions by ibid,, s. 23. 
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998. No person may mix or put, or cause to be mixed or put, any 
water, sand, eardfa, or other matter, or ihing whatever, in any 
bundle or truss of hay or straw intended for sale within the citieB 
of London and Westminster or within thirty miles thereof with 
intent fraudulently to increase the weight, nor sell, offer, or expose 
for sale or cause to be sold, offered, or exposed for sale any hay or 
straw into or with which any water, sand, earth, or other matter 
has been mixed with such intent (h). 

999. Every salesman or other person who sells any hay or straw 
for the owner in any market or place within the limits aforesaid (i) 
must, at the time of the sale or the delivery of the hay or straw, 
deliver or cause to be delivered to the buyer a ticket or note 
containing the number of trusses sold, and the Christian name, 
surname, and address of the owner (k), 

1000. Where any hay or straw is offered or exposed for sale in any 
public hay market within the foregoing limits, and complaint is 
made to the clerk or toll-collector that it is different in weight or 
quantity, or has been mixed or packed contrary to any of the fore- 
going provisions, the clerk or collector must weigh and examine 
the same, and if the hay or straw is then found different in weight 
or quantity, or mixed with any foreign matter contrary to the pro- 
visions aforesaid, he may summon the offender or offenders before 
any justice of the peace having jurisdiction in the district where the 
market is situated, who must upon proof thereof con\ict the offender 
or offenders in the respective penalties imposed for such offences (f). 

1001. All intoxicating liquor sold by retail (y/t) and not in cask 
or bottle, and not sold in a quantity less than half a pint, must be 
sold in measures marked according to the imperial standards (n ) ; 
and every person who acts or suffers any person under his control 
or in his employment to act in contravention of this provision is 

(A) Hay and Straw Act, 1856 (19 & 20 Yict. o. 114). 

(t) Sco the text, supra. 

{k) Hay and Straw Act, 1856 (19 & 20 Viet. c. 114). e. 2. 

(l) ihid., 8. 3. The penalty for every offence against or disobedience to 
the provisionB of the Act is a fine not exceeding £10 (ihtd., b. 4). 

(m) Sale by retail means the sale of au intoxicating liquor in such 
quantities as is declared by any Acts relating to the sale of such liquors to 
be sale by retail (Licensing (Consolidation) Act. 1910 ( 10 £dw. 7 6^ 1 Geo. 5. 
c. 24) s. 110) ; as to beer, Bee Beerhouse Act. 1834 (4 & 6 Will. 4. c. 85), 
8. 19 ; FaireUmgh v. EoheiU (1890), 24 Q. B. D. 350 ; see also Spirits Act, 
188ff (43 & 44 Viot. o. 24], s. 104 ; Befreshment Houses Act. 1860 (23 & 24 
Viot. 0 . 27). s. 4. 

(i») Licensing (Consolidation) Act. 1910 (10 Edw. 7 & 1 Geo. 5, 
r. 24), B. 69; compare Payns v. Thomas (1890). 60 L. J. (m. c.) 3 ; Addy 
V. Bhke (1887). 19 Q. B. D. 478; BiddeU v. Nsilson (1903), 5 Fraser 
(Justiciary Cases), 57; Pmninyton v. Pinnock, [1908] 2 K. B. 244; see 
title iNtoxicATlNO Liqpobs, Vol. XVIIL, pp. 123. 124, A measure 
Which is a multiple or part of an imperial standard is not an illegal 
nkmure (Beltomjr V. Pow (1896), 60 J. P, 1 12). If the intoxicating liquor, 
a^ed for under some local term, is, when supplied, of a quantify 
afno^nng to halloa more, the provision of the statute applies 

{Payn$yr. Tkmas^ wwiw) ; ooinpare, however, Craig v. M*Pkoe (1883), 3 
Bettie (Jioi^ticiary Cases), 61, a conviction under the Weights and 
MeasnwolAot, 1^8 (41 & 42 l^ei c. 49). for using class vessels not 
represented to be imperial'meatmeai for the sale of whisli:y» was quashed. 
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liaMe to a penalty not exceeding £10 for the first and not exeeeding siov. A 

£20 for any subsequent offence, and also to forfeit the ille^ mtesure IDieel- 

in which the liquor was sold (o). ImeoitA 

No person, however, is subject to any penalties under the 


Weights and Measures Acts (p) for the sale of an article in any 
vessel which is not represented as containing any amount of 
imperial measure or for being in possession of a vessel which is 
shown not to be used or intended for use as a measure (q). 

1002. There must be legibly cut, branded, or painted with oil Markiag of 
colour, on some conspicuous part of every fixed cask or other vessel 

used by a dealer or retailer for holding spirits in stock, and on the out- 
side of both the ends of every movable cask used by him for keeping 
or delivering spirits, the number of gallons which the cask or vessel is 
capable of containing. Every cask not so cut, branded, or painted 
is liable to forfeiture with the contents, and the dealer or retailer 
incurs a fine of £50 (r). Where the strength of any spirits 
forming part of the stock of a dealer or retailer cannot be ascer- 
tained by Sykes’s hydrometer or other authorised means («), the 
dealer or retailer must, on being so required by an officer, cause 
the quantity and strength of the spirits to be legibly marked on 
the outside of the cask or vessel containing them ; and every cask 
or vessel which a dealer or retailer neglects or rofusos, on being so 
required, to mark, or fails to keep so marked, or which is found to 
be untruly marked, is liable to be forfeited with the contents, and 
the dealer or retailer, for each offence, incurs a fine of £50 (t). A 
cask or vessel is not, however, deemed to be untruly marked 
if the strength denoted by the mark corresponds with that expressod 
in the permit or certificate with which the spirits were received 
into stock, and no alteration has since been made to the spirits (a). 

1003. All tuns, pipes, tertians, hogsheads, and other vessels of Righui of 
wine, oil, honey, and other gaugeable liquors imported or brought into 

(a) Licensing (Consolidation) Act, 1010 (10 Edw, 7 A Geo. 5, o. 24), 
s. 69. It was held in Caldwell v. Belhell (1013). 77 J. P. 118. that a 
barman in the employ of a licensee could be convicted under this provision 
if he served a customer with intoxicating liquor in such a manner as to 
contravene its provisions. 

;p) As to these Acts, see note (o), p. 460, ante. 

(a) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 22 ; compare 
tbid,, B. 29; Craig v. M'FJiee (1883), 3 Rettie (Justiciary Cases). 61; 

Kabinson V. Golding (1010), 103 L. T. 248. 

(r) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 98. By ibid., s. 3, ** spirits ** 
means spirits of any description, and includes all liquors mix^with spirits, 
and all mixtures, compounds or preparations made with spirits. 

(«) The Commissioners of Cfist/Oms and the (Jommissionen of Inland 
Revenue may jointly make regulations authorising the use of any means 
described in the regulations for asceilaining for any purpose the strength 
or weight of spirits. Where by any enactment Sykes’s hydrometer is 
directed to be used or may be used for the purpose ol ascertaining the 
strength or weight of spirits, any means so authorised by leculations may 
be used instead of Sykes's hydrometer, and referonocs to Sykes’s hydro- 
meter in any enactipcnt will be construed accordingly. Suen relations 
must be published in the London, Edinburgh, andDuiMifi Gosstfe#, and take 
eSeot from the date of publication or such later date as maybe mentioned 
therem (Finance Act, 1907 (7 Edw. 7, c. 13), s. 4). As to the meaning ol 
“spirits,” see note (r), oupra. 

(t) Spirits Aet, 1880 (43 A 44 Viot. e. 24), s. 99 (1), (2). 

(a) Aid,, s. 09 (3). 
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the port of the City of London and landed within the City and 
liberties are subject and liable to be gauged by the Lord Mayor in 
virtue of his o£So6 of gauger, or by his sufiScient deputies lawfully 
appointed. All tuns, pipes, tertians, hogsheads or other vessels 
found to be deficient in capacity, together with the wine or other 
liquids therein contained, are liable to seizure and forfeiture under 
any Act or Acts of Parliament for ascertaining the true contents of 
tuns, pipes, tertians, hogsheads, or other vessels of wine, oil, honey, 
and other gaugeablo liquors ; the moieties of such forfeitures due to 
the Crown are ascertained and accounted for by the Lord Mayor, as 
such gauger and his deputies, to His Majesty in the High Court of 
Justice (h), 

1004. The weighing of the wrapper or bag in which tea, sugar, 
or other goods are packed for delivery to the purchaser in the 
same scales with such goods may, in certain circumstances, render 
the vendor liable either for using false or unjust weights (c) or for 
wilfully committing a fraud in the using of such scales (d). The 
offence of using a scale which is false or unjust may be constituted 
by using a scale which is unjust as a scale when in uso(c). Thus, a 
scale is false or unjust if it does not hang true at the time of weighing 
when an equal weight is put into the goods scoop and into the weight 
dish on the other side (/), and this may be duo to the presence in 
the goods scoop of a folded bag(.q) or piece of paper (/O, or other 
equivalent in weight of the bag in which the tea is to be placed 
after removal from the scoop (i). A seller may be guilty of wilfully 
committing fraud in the use of his scales when tea is weighed with 
paper though the weighing is done before the customer’s eyes, if it 
is BO done as to suggest to him that the weight of the tea alone is 
being ascertained (A). Tiiere must, however, be fraud in the use 

(6) Weights and Measures Act, 1824(5 Geo. 4, c. 74), s. 25; Judicature 
Act, 1873 (30 & 37 Viet. c. 60), s. 3. The forfeitures due to the Grown 
would now be ascertained in the King’s Bench Division (ibid., s. 34 (3) ; 
Order in (Council. 16th December, 1880 (Stat. \i. k 0. Rev., Vol, XII,, 
iSuprcmo Court, England, p. 1). The remainder of the Weights and 
Measures Act, 1824 (,6 Geo. 4, e. 74), was repealed by the Weights and 
Measures Act, 1878 (41 k 42 Viet. c. 49), s. 86 ; see title iNTOXiCATiiffe 
Liquors, Vol. XVIII., pp. 123, 124. 

(c) In contravention of the Weights and Measures Act, 1878 (41 & 42 
Viot. 0 . 49), s. 26 ; see p, 471, ante. 

{d) In contravention of the* Weights and Measures Act, 1878 (41 k 42 
Viet, e. 49), s. 26 ; see p. 471, anttf. 

,{s) London County Council v. Payne (No. 2), [1906] 1 K. B. 410, per 
Lord ALVfiRSTOKE, C.J., at pp. 414, 415, following London County Council 
V. Pnyas, (1904) 1 K. B. 194 ; Lane v. Kendall, [1899] 2 Q. B. 673. 

(/) London County Council v, Payne (No. 2), supra. 

London County Comeil v, Payne, supra. 

(A) Lane v. RendoUf eupra; see also Bridget 'c. NeUsond^U), 31 So, 
L. R. 744. 

(i) London County*Counc^ v. Payne, eUpre^ where it was held to be 
immaterial ^at the in which the tea was supplied bore a printed 
Statement th^t tine weignt of the paper was inclaa^ and that the bag 
sapplied by the customer. 

(ft) v. Spence fiWi), 68 J. P. 630, where It was held that evidence 
of a oertain trade usage (s Adm^siblo as bearing on the question whether 
there hfts been a wilfm commiSmon of fraud, the proceedings being tahen 
egimst a grocer for bein^ unlawfully a party to tne commission of fraud 
in using a oertain scale by ftddiog paper to the goods tbeieupoa when 
wekhiDff tea 
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of the scales (2). If, therefore, a customer who asks for a particular 
weight of goods receives a packet of that weight contaming the 
P>oAb specified, and the packet is not weighed in his presence, but 
IS one of a number of similar packets which have been previously 
weighed by the seller, the goods in each packet having been in (he 
paper bag in which they are contained, and the scales in which the 
weighing was done being perfectly just and accurate and giving 
the weight of each packet correctly, the seller is not guilty of a 
fraud wilfully committed in the using of such scales (7n)* 


Part VII.— Offences and Legal Proceedings. 

1006. All offences under the Weights and Measures Acts(n) may 
be prosecuted and all fines and forfeitures recovered on summary 
conviction l)efore a court of summary jurisdiction aS provided by the 
Summary Jurisdiction Acts(o). The court when hearing or deter- 
mining an information or complaint under the Weights and 
Pleasures Acts (n) must bo constituted either of two or more justicos 
of the peace in petty sessions, sitting at a place appointed for holding 
such sessions, or of some magistrate or other officer sitting alone or 
with others at some court or other place appointed for the adminis- 
tration of justice, and for the time being empowered by law to do 
alone any act authorised to bo done by more than one justice "1* 
the peace (p). Such portion of any fine under the Weights and 
Measures Acts(n), not exceeding a moiety, as the court of summary 
jurisdiction before whom a person is convicted directs, may, if the 
court so orders, bo paid to the informer, unless he bo an inspector 
of weights and measures (q). All weights, measures, scales, balances, 
and steel-yards forfeited under the Acts muH^ be broken up and the 
materials sold or otherwise disposed of as a court of summary 


(l) King v. Spencer (1904), 08 J. P. 530; NicholU v. Allwood (1004), 68 

J. P. 220 . , • 

(m) Stone v. [1905] I K. B. 290, Kennedy, J., pointed out 
out that the real fraud in such a case as this consists in handing over 
1 lb. of sugar and paper in response to a reqticst for 1 lb. of sugar ; compare 
Smt Tea Go. v. Whitworth (1904), 68 J. P. 44.3. 

(n) As to these Acts, see note (a), p. 460, ante. 

(o) As to these Acts, soe title Magistrates, Vol. XJX., p. 589, note (a). 

ip) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 50; as to 

the power of an inspector to conduct the proco<*.dingH, see pp, 476, 477, 
{wte. Tho jurisdiction of justices of the county of London under this enact- 
ment is not excluded by the provision in tho Metropolitan Police ('ourts 
Act, 1839 (2 3 Viet. c. 71), s. 42, that no other justice than a poUco 

magistrate shall take fees within the police district {Dodson v. WiUkms 
(1894), 10 T. L. R. 211). An appeal to the police marntrates of the 
metropolitan police courts is given oy the Metropolitan Pmicc Courts Act, 
1340 (3 5c 4 Viet. o. 84), s. 12, in respect of persons feeling themselves 
aggrieved by proceedings at courts leet with regard to examining or 
regulating, seizing, breaking, or destroying ai^ w<^ts, bilatices, or 
measures ; compare E. v. Young (1891), 8 T. L. R. 26, where tike Queen’s 
Bench Division refused a mandamus to compel saSk justices te hear cafes 
under the Acts. As to courts of summary jarisdicti<m and the procedure 
therein, see titie Maoibtbatxs, VoL XIX., pp. 571 «sg., 539 st $eq> 

and Measmes Aet, 1873 <41 & 42 TIet e. 49), s*» 

,lfl04(4Bdw.l,e.l8h«.tt(l)b 
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jurisdiction directs, the proceeds of the sale being applicable in the 
same manner as fines under the Weights and Measures Aot8(r). 

No person is liable to any increased penalty for a second offence 
under the Acts unless it was committed after a conviction within 
five years previously for an offence under the same section («). 

1006. Where any weight, measure, scale, balance, steelyard, or 
weighing machine is found in the possession of any person carrying 
on trade within the meaning of the Weights and Measures Acts (t), 
or on the premises of any person which, whether a building or in 
the open air, whether open or enclosed, are used for trade within the 
meaning of the Acts, such person is to be deemed, until the contrary 
is proved, to have the weight, measure, scale, balance, steelyard, or 
weighing machine in liis possession for use for trade (n). 

1007. Wliere a perann is convicted before any court of any offence 
under the "Weights and Measures Acts (a), the court may, if it thinks 
fit, cause the conviction to be published in such manner as it thinks 
desirable (/>). 

1008. Any person who feels himself aggrieved by a conviction 
or order of a court of summary jurisdiction may appeal therefrom 
to the next practicable court of quarter sessions (c). 

1009. In an action for any act done in pursuance or execution, or 
intended execution, of the Weights and Measures Actsfu), or in 
resi)ect of any alleged neglect or dc'liuilt in their execution, tender of 
amends l)cfore the action is commenced may, in lieu of or in addition 
to any other plea, be pleaded, if the action was commenced after such 
tender, or is proceeded with after payment into court of any money 
in satisfaction of the plaintiffs claim. If the action is commenced 
after such t(jiider or is proceeded with after such 2 >Ji.yinent, and the 
I)Iaintiff does not recover more than the sum tendered or paid 
respectively, the plaintiff may not recover any costs incurred after 
such tender or payment, and the defendant is entitled to his costs, 
to be taxed as boiw'eeii solicitor and client, as from the time of 
such tender or payment. This provision does not, however, affect 
costs on any injunction in the action (il). 

1010 . No proceeding or conviction for any offence punishable 
under the Weights and Measures Acts (a) affects any civil remedy 

(r) Weights and Measures Art, 1878 (41 Sl 42 Viet. o. 49), s, 67 (6) ; as to 
LoiuUm,8eo note (tw), p. 490, ante. Ah 1o the Weights and Measures Acts, 
Be< 4 ,nole (a), p. 4C0, ante. 

(if) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), b. 68. 

(0 As to those Acts, sec note (o), p. 460, ante. 

(u) Ibid., B. 69 ; compare No. 39 of the Board of Trade Weights and 
Moasurcfi Regulations, 1907 j as to the burden of proof under the Weights 
and Measui-es Act, 1878 (41 & 42 Viet. c. 49), e. 58, see ibid., s. 25; Bood v. 
Bulcblm (1887), 25 So. L. R. 17. It has been held that weights etc. ua^ 
ijt» a post office are in the postmaster’s possession for use for trade IR. v. 
Awd Justices (1889), 24 Q. B. D. 181). 

ia) As to these Acts, see note (a), p. 400. ante. 

. (h) Weights and Measure Act, 1889 (52 & 63 Viet. c. 21), s. 14. 

.;(e) Wights and MeaaKi^ Act, 1878 (41 & 42 Viet. c. 49), s. 60. 

(d) Ihid.t B. 61 ; see also Public Anthoritdes Protection Act, 1893 (66 & 57 
Tkt ^ 61), by which this provision appears to be sopeneded; and title 
PDBUC MXBOBIXm AND PUBUC OfflClEBa, \ol 9p. 338 at fig. 
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to which any perBon aggrieved by the offence may be etititled (e)« 
Where proceedings are taken before any court against any person 
in respect of any offence punishable under the Acts which is also 
punishable at common law or under some Act of Parliamenti the 
court may direct that proceedings shall instead be taken against 
him at common law or under some Act of Parliament other than 
the said ActB(/). 


Part VIII.— Expenses of Local Authorities. 

lOU. The expense of providing and reverifying local standards, 
the salaries of inspectors, and all other expenses incurred by the 
local authority under the Weights and Measures Acta, 1878 — 1904 (g) 
are payable out of the local rate (h). 

1012. Any two or more local authorities may combine, as regards 
either the whole or any part of the areas within their jurisdiction, 
for all or any of the purposes of the Weights and Measures Acts, 
1878—1904 (p), upon such terms and in such manner as may he 
from time to time mutually agreed upon ; and an inspector appointed 
in pursuance of such an agreement has, subject to the terms of his 
appointment, the same authority, jurisdiction, and duties as if 
appointed by each of the authorities who are parties to it (i). 

1013 . Where a town or other place has been, or may hereafter be, 
authorised under any Act, whether local or otherwise, to appoint 
inspectors or examiners of weiglits and moasurea, or where any 
other place has been, or may hereafter be, possessed of legal juris- 
diction by charter, Act of Parliament, or otherwise (fc), and such 

(«) Woitflits and Measures Act, 1889 (52 & 53 Viet. o. 21), s. 33 (1); 
ibid.t fl. 33 (2), was repealed by S. L. R., 1908. 

(/) Weights and Mefisures Act, 1889 (52 & 53 Viet. c. 21), s. 33 (3). 

\g) As to the Weights and Measures Acts, see iiyte (a), p. 400, ante, 

{%) Weights aud Measures Act, 1878 (41 it 42 Viet. c. 49), s. 51. The 
treasurer of the county in which a borough having a separate court of 
quarter sessioua is situate must exclude from the account kept by him of all 
tarns expended out of the county rate, to which the borough is liable to 
contribute, al) sums expended in pursuance of the Acts (i/nd.). 

(i) Ibid., H. 52. 

(k) Tlie Weights and Measures (Purchase) Act, 1892 (55 & 66 Viet. c. 18), 
8. 1(1), (3), empowers county or borough councils to purchase any franchise 
of weights and measures, and for that purpose to borrow, in the case of 
county councils in accordance with tho provisions of the Local Government 
Act, 1888 (61 & 62 Viet. c. 41), and in the cane of borough councils, with 
those of the Public Health Act, 1876 (38 & 39 Viet. c. 66). ITie expenses 
incurred by borough councils under this Act are defrayed out of the borough 
fund or borough rate, and any money borrowed must be borrowed on the 
se<;uTityof suen fund or rate (Weights and Measures (Purchase) Act, 1892 
(55 & 56 Viet. c. 18), s. 1 (4)). llie term franchise of weights and 
measures ** includes the authority which any court laet for any hundred or 
manor, or any jury or ward inquest, or the lord or lady of anjr manor, or 
any other persoui may have for inspect^, examining, regulating, verify- 
ing, stamping, adjusting, seizing, breaking or destro^g any weights or 
measmas, or weighing toatrument or measuniig iaatnuaent a. 1 (5) ), 


4 ^ 

PAtT VIL 

(MEsno^a 

andlittgal 

Proceed* 

Inga. 


liocal rate. 


Combination 
of authorities. 


Franchipi. 


Weights Aim Measures. 


fabt yiii. 
Expenses 
of Local 
AnthoritieB. 


Itelmburse- 
raent by 
county 
council. 


town or place is, for the time being, provided with legal local 
standards, the magistrates or other authorised persons may appoint, 
suspend, or dismiss inspectors of weights and measures within the 
limits of their jurisdiction. Such inspectors possess, exclusively 
within such limits, the same power and discharge the same duties 
as inspectors of weights and measures appointed by the local 
authority for the county, and must pay over and account for the 
fees received by them to persons duly authorised by the magistrates 
or other persons appointing them (1). 

1014. The mayor, aldermen, and burgesses of a borough not 
being a county borough, and not having a separate court of quarter 
sessions, who were, on the Ist January, 1893, the legally constituted 
authority for the purposes of the Weights and Measures Acts, 1878 — 
1892 (wi), or for the execution of the law relating to weights and 
rneasuroH under any local Act, are entitled to be paid by the county 
coinicil of the county in which the borough is situate, once in every 
year, the proportionate amount contributed towards the expenses 
incurred by the council in the execution of those Acts by the several 
parishes, and parts of parishes, within the borough, such proportion 
being calculated according to the values stated in the basis for 
county rates in force for the time being. When, however, the 
amount received by a county council from the execution of those 
Acts is in excess of the expenditure, a proportionate part of such 
excess must be deducted from any sum due to such borough as a 
recoupment under the Contagious Diseases (Animals) Act8(n) or 
the Sale of Food and Drugs Acts (o) respectively (p). 


Where a county council has acquired any such franchise in respect of any 
area within a borougli, the council of wliich is not, at the time of acquisi- 
tion, the local authority with re.spect to weights and measures, the council 
ol tliat borough cannot become the local authority until it has recouped 
to the county council such proportion of the expenses of acquiring the 
franchise and in oxocuting the law with respect to weights and measures as 
may be agreed upon by the respective councils, or, in the case of difference, 
determined by tno Board of Trade (Weights and Measures (Purchase) Act, 
1892 (65 & 60 Viet. c. 18), s. 2). A franchise of this description is “ land ” 
within the meaning of the Lands Clauses Acts, the provisions of which, 
except such as relate to the purchase and taking of land otherwise than by 
agreement, are incorporated with the Act {ibid., s. 1 (2) ). 

(i) Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 64. Ibid., 
B. 66, empowers vestries, commissioners or other bodies, exercising powers 
under local Acts or charters in any place in the metropolis, to put an end to 
th(f appointment of iuspectoTB oi weights and measures under such local 
Acts or charters. Ihid.,B. 67, saves the rights of the Founders* Company. 

(m) 41 & 42 Viet. c. 49 ; 66 & 66 Viet. c. 18. 

(n) As to these Acts, see title Animals, Vol. L, pp. 421 ei aeq, 

(o) As to these Acts, see title Pood and Drugs, Vol. XV., pp. 6 et seq, 

(p) Weights and Measures Act, 1893 (56 & 67 Viet. c. 19), s. 1. 
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Fund - 822 

Sub-Boct. 3. Divesting 822 

Sub-Boct. 4. Particular Conditions ----- 628 

(i.) In case of Death, simply, as a Contingency - 828 
(li.j On Death with Other Contingencies - - - 829 

(lii.J limitations on Failure of Issue - - - - 833 

(iv.) Forfeiture on Alienation - * - - 840 

(v.) Ilotch|»ot etc. - - - - 842 
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Per Foreign Willt - - - See titk 
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Irderesi on LtgacuiA - 
Judicial Trwtiee - - 

Legaciet, Pay7i}nti (J - 

Legacy Duty - - - „ 

Mortmain , - . 
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Proibiitc Dufy - - - „ 
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OlFTB. 

IxpAirrs AOT) Childukw. 

Executors aijd Administrators. 
Trusts and Trusirks. 

Executors and Administrators* 
Estatb and Othrr Dkath Duties. 
Charities ; Corporations ; Real 
Property and (Uiattblb Rear. 
Name, Change of ; Settlements. 
Perpetuities. 

Personal Property. 

Powers; Settlements. 
Perpetuities; Powers. 

Executors and Administrators. 
Executors and Administrators. 
Estate and Other Death Duties. 
Trusts and Trustees. 

Real Propeicty and Oh ati’els Real. 
Real Property and Ci]ATTEJ.s Real. 
Partition; Partnership; Personal 
Property; Real Property and 
O iiA'iTKLS Real. 

Constitutional Law. 

Equity. 

Skitlkments. 

Trusts and Trustees. 


Part l.—Nature of a Will. 

Sect. 1 . — Definitions and InAerpretation, 

1015. A will or testament (a) is the declaration in a prescribed Deflaftion o( 
manner (b) of the intentions of the person making it, with regard to » 
matters whicli he wishes to take effect upon or after his death (c). 

It may be made for the purpose of apjjointing his executors (rf), or 
other persons whom he wishes to manage or assist in managing 
any part of his estate («), or for the purpose of making dispositions 


(a) The old distioction between the terms is said to be that ** will is a 
general term, and that where lands or tenements are devised, though no 
executor is appointed, the instrument is properly called a will ( If yraU v. 
Half (1675), 2 Kop. Ch. 69 [112]), and that where it concerns chattels only, 
and appoints an executor, it is cailed a testament (Shep. Touch, (cd. 
Preston) 399 ; Bac. Abr., tit. Wills and Teataments (A) ; Swinburne on 
Wills, 7th ed., p. 4). The distinction is not adhered to ; see Littleton's 
Tenures, s. 167 ; the terms appear to be used interchangeably, for example, 
in the now repealed stats. (1540) 32 Hen. 8, c. 1, and (1542) 34 5c 35 
Hen. 8, 0 . 5. 

(5) As to the manner and form necessary, see pp. 645 el seq., past 
(e) Shep. Touch, (ed. Preston) 399 ; Tennes de la Ley, sub vacs Testa- 
ment ; 2 BL Com. 499, explaining the definition of the oivil law (volwniaUs 
nosttm jusia s&nUntia de eo quod quis post mortem mum fieri wslft), adopted 
in A.’O, V. Jones and JBarUett (1817), 3 Price, 368, 391. 

(d) As to executors or administrators, see title BxwouTonSiJfDADMiNia* 
mxOBs, Vd, XIV., pp. 181 el SM. 

(«) The mere appointment of any assistants or coadjatois to the 
executors^ tmstees, or persons bene^aliy entitled has no effect either oa 
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of property to take effect on or after hie death (/), or appointing 
guardians of his infant children after his death (g), or exercising 
any power exercisable by him in this manner (h), or revoking or 
altering any previous will of his, or for any similar purpose taking 
effect on or after his death (t). 

A codicil is of similar nature to a will, and in general is supple- 
mental to and considered as annexed to a will previously made, and 
executed for the purpose of adding to, varying, or revoking the 
provisions of that will (ft), though it is capable of independent 
existence (i). 


tho vpstiiig of tlio property in the oxocutors alono {Anon. (1346), Y. B. 
20-K(hv. 3, Mich. pi. 69; Rolls Scries, p. 428), or os imposing on the 
executors, tru8t(M'S <»r persons entitled beneficially under the will a trust 
or duty to (‘mploy the named p<TSon8 in tho specified manner (Shaw v. 
Ijiiwleu (1838), 6 Cl. &: Fin. 120, H. h. (apiuniitmoiit of tenant for life’s land 
agent); Finden v. Stephens (1846), 2 Vh. 142 (appointment of trust oea’ 
receiver ami manager); Tidaney v. Kelly (1871), 24 L. T, 738; Fosters. 
Elsley (1881), HbCli. 1). 518 (appointment of trustees’ solicitor); and see 
title 'riiTjSTS ANi> Tuustees, p. 16, ante); but they, or the court in an 
adiniiiistratiou action (Bibhert v, (1808), 3 Mer. 681), may give 

ofle(!t to such directions. In some eases, howevt^r, the will creates in the 
named ^x^rson’s favour a charge, trust, or other interest {Friswdl v. Moore 
(1810), cited 5 C'l. & Fin. 142), which may endure so long as the appointee 
does the busineKS to the satisfaction of tho trustees or other persons 
interested (W dlianis v. Corbel (1837), 8 Sim. 349; Belaney v. Kelly, supra; 
and see Saunders v. Knlherhafn {lHi52), 3 Gill. 556). 

(/) As to tlie elTe<!t of a will on the property dispo.sed of, see p. 511, 
post. As to the appointment of trustees for any purpose, see title 
Tiiusts and TnearEES, pp. I et sea,, ante ; for the purpose-s of the Settled 
Land Acts, see title .Skttlemknt.s. Vol.XXV.,p. 631 ; and for the purposes 
of the Gonveyaneing .and Law of Property Act, 1881, see ilud., p. 711. As 
to the appointment of a protector (d’ the settlement, see title IIeal PRO- 
rr.HTT AND Okaitels Real, Vol. XXIV., p. 251. 

( 7 ) As to the appointment of testamentary guardians, see titl(i Infants 
AND Children, Vol. X VTI., pp. 123 et seq. 

(h} As to tho exercise of testamentary powers, sec p. 618, post; and 
title Powers, Vol. XXIII.. pp. 18, 19, 22 et seq. 

(i) A direction for tho commencement of proceedings to administer the 
estate in court does ffot make it imperative on tho court to make tho 
order for administration {Be Stochen, Jozies v. Hawkins (1888), 38 Ch. D. 
319, G. A. ). As to directions for burial, cremation, etc., sec p. 525, post : and 
Kncyclopaxiia of Forms and Precedents, Vol. XV., p. 557. 'rho wifi may 
appoint any person for tho purpose of deciding questions between the 
donees; see, for instance, Wondeock v IVoodcoek (1600), Gro. Kliz. 795; 
Knoyclopaidia of Fonns and Precedents, Vol. XV., p. 494; and p. 630, 
po$t. 

(k) 2 Bl. Com. 500; Green v. Tribe (1878). 9 Gh. D. 231. 238 (*‘its 
nature is not substantive but adjective”). As to codicils and their effect, 
see p. 579, post. 

(l) The codicil does not now under the Wills Act, 1837 (7 Will. 4 & 

1 Viet. c. 26), H. 20 (sec p. 564. post), stand or fall together with the will 
{Blade V. Jobling (186^). L. K. 1 P. & 1). 685; In the Goods of Savage 
(1870). L. B, 2 P. Inihe Goods of Turner {IS72), L. R. 2 P. & D. 

403 (codicil unintelligible without will) ; Farrer v. Si. Catharine's CoUege, 
Oimbi'idge (1873), L. R, 16 Eq. 19; Gardiner v. Courthope (1886), 12 P. D. 
14 (langua^ of codicil dependent on will); Vaige v. Brooks (1896), 75 
L. T. 466; see also Fa^ v. Qodfray (1888), 14 App. Cm. 70v 76, P. C.). 
Under the law previous to idle wills Act, 1837 (7 Will 4 & 1 Viet c. 26), 
there was a pretCiimption, subject to the intention of the testator, that the 
revocation of a will also effected the revocation of a codicil thereto 
(Jfufffeoff V Atnheion (18241 2 Md. 229), 
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1016. The person making the will or eodioil is in this title called 
** the testator ** (m), and, where the context admits, the word will ** 
inolndes a will or testament, a codicil, and an appointment by will 
or by writing in the nature of a will in exercise of a power («), and 
also a disposition by will of the custody and tuition of any child 
under certain statut68(o), and any other testamentary disposition (;)). 
The word strictly denotes the aggregate formal expression of the 
maker’s testamentary intentions subsisting at his death, but is 
commonly used to describe one of a series of such instruments {q ) ; 
in some cases in this title, where it is necessary to draw a distinction 
between the two meanings, the expression ** the whole will ” denotes 
such aggregate. 

A “modern will” denotes a will made, revived or republished (r) 
since the Ist January, 1838 (s), by a testator of full capacity (a). 

The words “real estate ”(/0 include manors, advowsons, 


(w) The term in applied whaiever may be the conlents of the will, and 
whether the will dispoRes of proi^erty or not ; compare Dowdidl v. M^Vortiin 
(1880), 5 L. U. Jr. 313, 042, C. A. (moauinf? of the word in fbo Heal Kslate 
Charges Act, 1854 (17 & 18 Viet. c. 113)); but the temiK “testate/* 
“intestate,** “testJU'y,” and “intesUicy” in their ordinary souho are asHo- 
ciaUfd with the question how far the testator s property is dispeaeil of hy 
the will, whether completely, incompletely, or not at all hoc title Dkscknt 
AND Distuibction, Vol. XI., pp. 1 et Hcq. : in a technical sense, adopted in 
a court of probate, those terms may bo used with reforonco to the question 
whether an executor is in existence ; see title Kxecdtoks ani> Auminis- 
TRATOKS, Vol. XIV,, p. 136. 

(n) See title Powkrs, Vol. XXIJL, pp. 1 ei neq. 

(o) Stat. (1660) 12 Car. 2. c. 24, and the corresponding Act for Ireland, 
stat. (1662) 14 & 15 Car. 2, c. 10; see title Ii^fants and Childukn, 
Vol. XVlI., p. 123. 

ip) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), b. 1. 

iq) Lemage v. (roodfcon (1885), L. R. 1 P. As I>. 57, 62 ; Ormi v. Tribe 
(1878), 9 CL I). 231, 234; He Eleom, Layborn v. Grover Wright, [1894] 1 
Ch. 303, 314, C. A. However many unrevoked l^Vuanicntary writings a 
man may leave, they together oonatitute but one will in the strict senRO 
(Douglas- Meneies v. Vmpkelby, [1908J A. C. 224, 233, P. ()., whore the 
testator executed separate Scotch and Australian wills to be construed 
aooording to the law of those countries n.*spec,tiv<;Iy). As to probate of 
oonourrent wills dealing with the testator’s prope.rtici^in dittcrimt countries, 
see title Executors and Administrators* Vol. XIV., p. 165. “Lost 
will ” and similar phrases mean, as a rule, no more than “ will ” (Walpole 
(Lcrd)y, Cholmondeley (Earl) (1797), 7 Term Rep. 138, 146, I.'JO); and. on 
construction, a reference by a testator to his “fast will,” or a description 
of a document as such, may merely allude to or describe the last of a 
series of testamentary documonta [Thomas v. Evans (1802), 2 East, 488, 
496; Stoddart v. Grant (1861), 1 Macq. 163, 171, fl. h . ; Vutto v. Gilbert 
(1864), 9 Moo. P. C. C. 131 ; Freeman v. Freeman (IH^yi}, 5 I)e G. M. A- G. 
704, C. A. ; Pettinger v. Ambler, Bunn v. Pettinger (1866). L. R. 1 Eq. 
510; Iw the Good# of de la Saussaye (1873), L. R. 3 P. & JJ. 42, 44 
(“ last and deliberate will *’) ; Simpeon v. Foxon, [1907] P. 64 (“last and 
only will ”) ). Ab to the effect on prior testamentary iiistnjments, see 

р. 666, post. 

(r) As to revival, see p. 576, post; as to republication, p. &lT,poet. 

(«) Namely, wills to which tno Wills Act, 1837 (7 Will. 4 de 1 vict. 

с. 26), applies (ibid., s. 34). 

(a) As to testamentary capacity, see p. 632, nost The wills of married 
women were in certain respects exceptea from the Wills Act, 1837 (7 Will 4 
& 1 Vict. c. 26). by fWd,, s. 8. As to the effect of this and the present 
law, see p. 634, post ; title Hcsbamd and Wde, VoL XVL, p. 380. 

(b) As to real estate, see title Beal Pbofebtt and Chattels ReaLi 
Vol XXIV., pp. 138. 163. 
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messaages, lands, tithes, rents, and hereditaments, whether freehold, 
customary freehcdd, tenant right, customary or copyhold, cur of any 
other tenure, and whether corporeal, incorporeal, or personal, and 
any undivided share thereof, and any estate, right, or interest 
(other than a chattel interest) therein (c). 

** Personal estate ” ((f) includes leasehold estate and other chattels 
real (e), and also moneys, shares of Government and other funds, 
securities for money (not being real estate), debts, choses in action, 
rights, credits, goods, and all other property whatsoever (except real 
estate (/ )) which by law devolves upon the executor or administrator, 
and any share or interest therein (^). 

“ Devise ” denotes a ^ft of real estate {h\ and “ bequest (t) or 
“ legacy ” denotes a gift of personal estate, and “ devisee ” or 
** legatee ’’ denotes a person or other object taking a benefit under 
a gift of real or personal estate respectively. 

'' Donee " includes devisee and legatee, or other the object of the 
testator's bounty in any kind of property. 

“ Gift ” includes devise and bequest (k). 

Any court entertaining, within the scope of its jurisdiction, the 
grant of probate of a will or of letters of administration with the 
will annexed (Z), or any question relating to the character of an 
instrument alleged to bo testamentary, or as to the testamentary 
capacity of a testator, or as to the validity of a will generally, for the 
purposes of the will being admitted to probate, is hereinafter called 
a " court of probate " (m), and such grant is called the ** probate/’ 


(c) Willa Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 1. 

(d) As to personal estate, see title Peksonal Property, VoL XXII., 
pp. 387, 388, 

(tf) The Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), proceeds, not on 
the distinction between mobilia and immobHia (see title Confuct of 
Laws, Vol. VI., pp. 199 et $eq.), but on that between real and personal 
estate in English law, and a similar distinction is imported under the Wills 
Act, 1861 (24 & 26 Viot, c. 114) (Re Orasei, Stubherfield v, Orassi, [1905] 1 
Ch. 684, 590, 691). 

(f) Tills exception is rendered necessary by the change in the law 
relating to devolation effected by the Land Transfer Act, 1897 (60 46 61 
Viot. 0 . 65), s. 1 ; see title Executors ard Administrators, Vol XIV., 

p. 238. 

(a) Wills Act, 1837 (7 WiU. 4 & 1 Viot. c. 26), s. 1. 

(h) The word was formerly often used with respect to gifts by will of 
chattels real or other personal estate; see, for instance, TUley v. Simjtson 
(1746), 2 Term Rep. 669, n. ; HopeweU v. Aekland (1710), 1 Salk. 239. The 
Uge in a will of the word ** devise^’ in itself is not conclusive to show that the 
testator is dealing with real estate (Camfield v. GtZ&srt (1803), 3 East, 516, 
521 ; Hall v. Hall [1891] 3 Oh. 389, 39.3. affirmed, [1892] 1 Ch. 361, C. A.), 
though that primdfaoie is its meaning (rhillim v. Beal (1858), 25 Beav. 25). 

(i) As to the ondn of the term, see Pollock and Maitland, History of 
English Law, Vol. II., p. 336, The word “ bequest *’ or “ legacy ** m a 
will m^ in a proper context carry real estate ; see p. 704, post. 

(k) The term “ gift Over ” is commonly used to describe a j^t in succession 
to a prior gift, especially by way of executory devise or bequest ; see 
p« 526, ^ost. The term ** iiimtation is commonly used to describe a gifi 
of alimited interest, or one of aseriesof gifts of the same property to peieons 
in luoeessiom ’ 

(j^ Aa to the grant of probate or letters of administration generally, 
see title Executors and Adiunxbtbators, Vol. XIV., pp. 151 et ess. 

(m) As to the junsdietion of ^ Probate, Divorce and Aamiralty Division 
in probate matters, see title Bxxcutobs and Adminzstbators, VoL X1V»« 
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Any court entertaining, within the scope of its jurisdiction, any 
question as to the meaning and effeot of an instrument, admittedlj 
of a testamentary nature, is hereinafter called a “ court of con- 
struction *’ (n). 

Sect. 2. — Charactrristics and Effect of a Will 

1017. The essential characteristics of a will are that, during the 
life of the testator, it is a mere declaration of his intention (o), and 
that it may be freely revoked or altered in a prescribed manner (p). 

It is therefore ambulatory, or without a fixed effect {q\ until the 
testator’s death (r) ; upon that event it crystallises, and may for the 
first time take effect as an appointment, disjiosition or otherwise, 
according to its tenor («) ; it requires the death of the testator for 
its consummation (f), and must be distinguished from a disposition 
made inter vivos^ such as a voluntary settlement with a power of 
revocation (a), or any instrument consummate on execution by tl}0 
maker, although intended to take effect on some future event (b). 

An instrument, however, which, though in form a conveyance (r)» 
is made on condition that it is to take effect only on the death of 
the conveying party, is often testamentary in character (d). 

1018. The revocable nature of a will cannot bo lost, even by a 
declaration that the will is irrevocable (f) or by a covenant not to 

pp. 151 et seq. ; as to the jurisdiction of th© county courts in oontentif og 
probate matters, see title Coonty Ooujits, Vol. VI 11., pp. 044, 046. 

(n) As to the separation of the two jurisdictions, see Towmend v. Muot'e, 
[1906] P. 00, 84, 80, 88, C. A,; title Exkcutoks and Administeaiuhs, 
Vol. XIV., pp. 169, 100. 

(o) See note (o), p, 605, ante. 

(p) As to revocation, see p. 602, post. 

iq) A will is Bometimes said fo be “ amlmlatory ” in that it may 
operate on property which becomcB tho testator’s only after the date of 
the will (Pollock and Maitland, History of EiifCi .)h Law, Vol. II. , p. 313) ; 
but in this sense only raodom wills can bo so dos *ribed, so for as real estate 
is concerned ; see p. 517, post ; and compare note (i), p. 612, post 

(r) Co. Liu. 112 b; Baua/i v. Beoft (1790), 1 Ves. 267, 200; JFalpole 
(Lord) V. (JholmondeUij (Earl) (1797), 7 Toriii Kj^^p. 138, 149; Hherratt v. 
Bentley (1834), 2 My. & K, 149, 102 ; Beddingtonv. /foumann, [1903] A. C, 
13, 19 ; Re Llanover (Baroness), Herbert v. Freuhfield (2), [i003 | 2 Ch. 3.30, 
335; Re Thompson, Thompson v. Thompson, [1900] 2 Dli. 199, 205. 

(a) Cooper v. Martin (1807). 3 Oh. App. 47 ; Olivant v. }Vright (1878), 9 
Ch. D. 640, 660. As to tho effect of a will as regards property, see p. 612, 
post. 

(t) Forse and Hemblinffs Case (1688), 4 Co. Hep. 61 b ; Re Rye's Settle- 
ment (1852), 10 Hare, 106, 112 ; In the Goods of Robinson (1867), L. K. 1 
P. & 1). 384, 387 ; Beddington v. Baumann, supra, at p. 18 ; 2 Bl. Com. 602 ; 
Shep. Touch, (ed. Preston) 401 ; and see Bxndon (Lord) v. Suffolk (Earl) 
(1707), 1 P. Wins. 96, per Lord Cowper, L.C., at p. 97 ; Bunbury v. Voran 
(1876), 9 I. K. C. L. 284, 286, Ex. Ch. 

(a) Tomj^son v. Bromne (1835), 3 My. & K. 32 (settlement). 

(h) Mariorihanks v. Uovenden (1843), Drury temp. Sug. 11 (appoint- 
ment on death without issue); Fletcher v. Fletcher (1844), 4 Hare, 67, 79 
(deed of covenant) ; and see p. 646, post. 

(c) Similarly, the mere fact that a document is executed as a will does 
not necessarily make it a will (Thorncroft v. Lashmar (1862), 2 Sw. & Tt, 
479 ; and see JTini^’s Proctor v. Baines (1830), 3 Hag. Ecc. 218). 

(d) Patch V. Shore (1862), 2 Drew. & Sm. 589. 698; see p. 646, post ; 
title Executors and Administrators, Vol. XIV., p. 158. 

f4) Bacon’s Maxims of the Law^ reg. 19 ; see p. 563, post. 


im 

DeflnitioiMi 

andlnt«^ 

pratation. 

** Court of 
construction.*' 

BsMUtisl 

oharaoteris* 

tics. 

Ambulatory 

nature. 


Revocable 

nature. 





BKT.t, 

Chanc- 
teiiatics 
and Effect 
of a wm. 

InstruiueutH 
partly testa- 
meniary. 


Instruments 

conditionally 

teBtameniary. 


revoke the will (/). After revocation, however, whether by mar- 
riage or otherwise, the will may be revived in the prescribed 
manner (^). 

1019 . An instrument 'may be partly testamentary, and partly 
intended to take effect during the life of the person making it (/i), 
except that by statute (i) a will made after the 1st January, 1866, 
by a person serving in the Eoyal Navy as a seaman or marine 
cannot be in the same instrument as a power of attorney (A;). Even 
apart from the testator’s intention, a will may have an effect other 
than testamentary, for example, as a memorandum of a contract { 1 } 
under the Statute of PVauds{m), or an acknowledgment of a 
statute-barred debt (/i). 

1020. An instrument may also be conditionally testamentary (o). 
Thus, u testator may refer in his will to some contingency, such as 
an impending journey by him or a possible impending calamity (p), 
or other event ((/), in terms whicli make the will conditional, or 
limlLod in operation. The terms may, however, merely import that 
the contingency is a reason for making the will, in w'hich case the 
will is not conditional (r). If the contingency is coincident with 


if) Corniiaro Vj/nior'a Case (1009), 8 C^o. Rep. 81 b, 82 a, and note (b) 
< hereto ; AV McDonald (19H), 30 New Zealand l^aw Reports, 896. As to 
(h(5 ()ffc<‘/t, however, of such a covenant and how far it ia enforceable, see 
p. 516, pout 

in) jmt. 

(U) Doc d. Cross v. Cross (1846), 8 Q. R, 714 (power of attorney intended 
to be. partly tostamontary) ; Wolfe v. Wolje, [1902j 2 I. K. 246; lie 
McDonald, sanra (poww of attorney) ; s<‘e In the Goods of Robinson, (1867), 
Ji. R. 1 P. J>. 384, 387 (lease with a direction to lessor’s executors to 
sell at end oi term, not intended to bo testanientar}'). 

ii) Navy and MarineH (Wdls) Act, 1865 (28 A. 29 Viet. c. 72). 

(/t) Ibid,, s. 4; see title Kxecutoks ano AoMiNiSTitATOiis, A^'cl. XIV., 
n. 102. As to tli<' wills of merchant seanitm, see title Siiippino and 
Navio.vtion, VoI. XXVI., p. 58. 

(/) Re Hoyle, Hoi/le v. Hoyle, [1893] 1 Oh. 84, V. A. ; see title CONTKACT, 
V.>1. VIJ., pp. 367 et scAj. 

(?n) 29 Oar. 2, c. 3, s. 1, 

(?0 Millington v, Thompson 3 I. Oh. K. 236; see title LufiTA- 

TioN* OF Actions, Vol, XI a., p. 92. 

(o) As, for instance, conditionally on tlie consent of another person (In 
the Goods of Smith (1869), L. K. 1 P. & 1). 717 (option to wife to add 
codicil to will, or not) ). 

(p) Varsons v. Artn<H'( 1749). I Ves, .Sen. 189 (“if I die before my return ”); 
In t/ie Goods of Winn (1861), 2 Sw. A I’r. 147 (“in case of my decease 
during ray absence”); Roberts v. Roberts (1861), 2 Sw. & Tr. 337 
(“ should anything happen to mo on my passage ”) ; In the Goods of John 
Dorter (1869), L. R. 2 P, iV L>. 22 (“should anythintr hapi>en to mo whRe 
abroad ”) ; In the Goods of Robinson (1870), L. R, 2 i\ D. 171 ; Lindsay 
V. lAndsay (1872), L. R. 2 P. & D. 459; In the Goods of Hugo (1877), 
2 P. D. 73 ; Edm^son r, Edmondson (1901), 17 T. L. R. 397 (‘'in case I 
should not rotom home owing to death ”). 

(<?) Jn the Goods of Da SUva (1801), 2 tjw. & Tr. 315 (“ in case I survive 
my Wife, , . but not otherwise”). 

(r) Strauss v. Schmidt (1820), 3 Phillim. 209 (“ in case I should die ”) ; 
Burton v. ColUngwood (1832), 4 Hiyr. Rcc. 176 (“ lest I should die before 
the next sun ; In the Goods of Bohson (1861), 7 Jur. (n. s.) 1208 ; In 
the Goods of Therms (1865), 4 Sw. 6: Tr. 36; In the Goods of Dobson 
1866), L. R. 1 P. & D. 88 (“in case of any fatal accident, being about to 
travel,** etc.) ; In the Goods of Martin (1867), L. R. 1 P. & D. 380 (“ in 
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a period of danger to the testator^ there is ground for supposing that 
the danger was regarded by the testator only as a reason for making 
a will («). A conditional will is of no effect if the contingency 
fails (0, but may take effect free from the contingency in question if 
re-executed or republished after the contingency has passed (a). 

1021. In considering whether an instrument is of a testamentary Evidence 
character (a), or is conditionally or unconditionally tostnmentary, 

a court of probate construes the will in the manner of a court of prototo. 
construction (fc), and may receive evidence accordingly (c); and, 
further, may receive extrinsic evidence of the intention of the 
alleged testator with regard to the character of the instrument 
where that character is ambiguous {d). 

1022. As a disposition of his property, a will is subject to will 
any subsequent disposition inter vivos by the testator in his 

lifetime (r), and to the administration of his property for the 
payment by his representatives of death duties (y‘) and* his debts 
and fun(3ral and testamentary GX])tinKos after his death (7). The 
disposition made by a will need not come into operation imniodiahdy 
on the testator’s death, but may, to the extent that dispositions in 
futuro are allowed, take effect at a future time (/M. As regards real 

event of n»y death during’* a time of removal to lioKfutal ship) : In the 
Goods of Mayd (1880), 0 P, ik D. 17 ; In the Goods of Sluari (1888), 21 
L. U. Ir, 105, 108 ; In the Goods of Sprail^ [IS07j P. 28 (wIkto t hose 
arc .considered and compared) ; Halford v. Halford^ [1807] P. 30. 

(s) Jn the Goods of iS’prott, sapra. 

(t) Parsens v. Lanoe (1740), 1 Ves. Sen. 189; In the Goods of 11’ mw 

(1801), 2 Sw. & Tr. 147; Hoherts v. Robert, s 2 Sw. & OV. :i37 ; In 

the Goods of liobinson (1S70), L. U. 2 P. aV 1>. 171. For a case where (h(^ 
coiitingcney could still arise when the iefttat.or died, sec Jn the Goods of 
Cooper (1855), 1 Doa. & Sw. 9. 

(a) lUirsons v. Lanoe, supra, at p. 191 ; In ih Goods of (Jawihron (1803), 

10 Jur. (n. s.) 51. 

(a) ^Vith r('bpe(;l to the grounds on wliich pr(d)ate may be refused and 
the evidence admissibhi on such qiionfions, «(•(» title Kxjsc’rjTous and 
Administrators, VoJ. V., j>p. 177 e.l snj. 

(b) The court oonaiders the whole langiiaije of the will and tlie surround- 
ing circumstances (In the Goods of ttprott, supra, per .Ii.dnk, P., at 
p. 30; In the Estate of Vines, Vines Vines, [lOlOJ P. M7; see title 
EXECUTORS A^lD ADMINJSTUATfUlH, Vol. A’ IV., p. 100, Iioie (i). 

(e) As to the evidence receivable in a court of const rMclir)n, see pp. 032 
et seq., post. 

(d) In the Goods of English (1804), 3 Sw. &Tr. 580 ; Cock v. Cooke ( 1 860), 

L. R. 1 P. & I). 241 ; Robertson v. Smith (1870), h. li. 2 P. & D. 43 ; In 
the Goods of Coles (1871), L. R. 2 P. & 1). 302; hi the Goods of SUnn 
(1890), 16 P. 1). 156; In the Goods of SprnU, supra; Jn the Estate of 
Vines, Vines v. Vines, supra (conditional w ills) ; and see In the Goods of 
Hosworthy (1865), 4 Sw. Tr. 44 ; Gould v. Lakes (1880), 0 P, I). 1 ; ana 
p. 651, post. As to evidence of the contents of a testator’s will in a court 
of probate, see title E.xecutors and Admimstkators, VoJ. XIV., p. 160, 

(e) As to ademption, see p. 602, post. 

if) See titles E.state and Other Death Duties, VoI. XIII., pp. 177 
ei seq. ; Revenue, Vol. XXIV., pp. 658, 659, 601. 

Ig) As to administration generally, see title Executors akd Adminis- 
trators, Vol. XIV., pp. 240 et seq, 

(fc) In the Goode of Newns (1861), 7 Jur. (n. 8.) 688 (disposition by writing 
to take effect two years after death of wife). As to exeoutoiy devises, sea 
title Beal Propertt and Chattels Real, Vol. XXiy*, pp. 231 et Mf ; 
m to executory bequests, see p. 627, past 
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Bsot. s. estate, except in so far as the executors, i! any, appointed by the 
Cbarac- Avill represent the testator and take his estate, the effect of a 
teristics will is not, in English law, the institution of an heir, but a gift of 
and Effect specific property (t). The donee takes by purchase, in the technical 
of a Will, though, ns a rule, not in the ordinary sense of the 

words {/). 


ConditioiM of 
an effectual 
gift bj will. 


1023. The follo\\ing are necessary conditions that a gift by 
will may be effectual to confer a title to the property given on 
the donee (vi ) : — 

(1) The testator must be dead(n). 

(2) The testator must have been a person who at the date of the 
will had the legal capacity to make a will (a). 

(3) At the time of making the will the testator must have had 
the intention to make it, so as to take effect upon his death (?>). 
The gift will be defeated if the testator’s mind was not free and 
unaffected by fear, fraud, or undue influence, or by any other 
matters which by law vitiate his intention (c). 

(4) The will must be made in the form and manner required by 
law (d). 

(5) The gift must not have been revoked (c) or altered (/), or if 
revoked must have been revived before the death of the testator (9). 

(6) Probate of the will or letters of administration with the will 


(t) Harwood v. Goodright(m4)t 1 Cowp. 87, 90 ; Hogan v. Jackson (1776), 
1 Cowp. 290, porLorti Mansfield, C.J., at p. 305. Notwithfitaudin^ the 
Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 20), 88 . 24, 25, a residuary ^pft of 
real estate is still specific (Mirchouse v. ASetn/e (1837), 2 My. Cr. 695, 
706; Hensman v. Fryer (1867), 3 Ch. App. 420, 425; Lancefield v. 
Iggulden (1874), 10 Ch. App. 136; PhiUip$ v. Lou?, [1892) 1 Ch. 47, 60); 
as to the effect of this on the order of administration of assets, see 
title KX.ECUTOR.S AND Admin KSTKATOKS, VoJ. XIV., pp. 291 et seq, 

[Ic) H'Ojper v. liadclijjc (1714), 9 Mod. Rep. 167, H. L. ; for instanee, 
for the purpose of tracing descent; see title DEwScent and Distribution, 
Vol. XL, pp. 7, 8. 

(/) For example, a volunt!U*y sottlemeiit was never defeated by a devise 
of the settled property, by tlie settlor’s will, even though the devise was 
for payment of his debts (VilUrs v. Beaumont (1682), 1 Vem. 100; Bale 
V. B«wUm (1687), 1 Vem. 404); see title Fraudulent and Voidable 
CONVETANCES, VoL XV., pp. 92 ef seq. 

(m) Shop. Touch, (ed. Prostoii) 413. W^ith regard to tho conditions 
(2)— (6), the grant of probate or letters of administration with the will 
annexed in general affords sufiicient e\idence that they are complied with ; 
seep. ^29, post; and title Executors and Administrators, Vol. XIV., 
pp. 211, 213, Ab to the failure of a gift in respect of any of the first six 
of these o(uiditioDB, see ibid. ; as to the failure of a gift on other grounds, 
see p. 601, post, 

(n) Thorp V. Totiutm (1688), 2 Leon. 120; and see p. 509, ante, 

(a) As to the legal capacity to make a will, see p. 532, post. 

(1)) Tho testator must have animum testandi (Shop. Touch, (ed. Preston) 
413) : see p. 545, post.’ 

(c) Such matters are grounds for refusing probate ; see title Executors 
AND Administrators, Vol. XIV., pp. 177 ei seq. 

(d) As to the form of wills made in England, see p. 545, post ; as to the 
form of wills made abroad, see p. 558, post. 

As to revocation, see p. 5^, post. 

If) As to the effect of oodioils, see p. 579, post as to alterations and 
erasures^ see pp. 559 et 

($) See pp. 675 et seq., post. 



Part L— Natubb a Will, 


m 


annexed must be obtained (ft) in cases where the title of the legal 
personal representatives is paramount to that of the donee (t), 

(7) The words used by the testator in making the gift must be 
sufficient to make his intention capable of being ascertained (/c). 

(8) The subject-matter of the gift described by the testator must 
be ascertainable and capable of being so disposed of liy ilui will 
of the testator (/); or if not, the gift must bo validated, under the 
e(]uitable doctrine of election {m) or otherwise. 

(9) The donee described bv the testator must be an asceriainabli^ 
object, capable by law of taking the benefit of the gift (a). 

(10) The gift so intended must be consistent with law (M, or must 
be capable of being etTcctuated in a manner consistent with law (r\ 

(11) The gift must be assented to or given olTect to by the 
executors or administrators of the testator (</). 

(12) All other conditions precedent imposed by testator or by 
law must be ])erformed (e). 

(IM) The gift must not fail, or have been defeated by a condition 
snl»HO(jUent(/;. 

1024 . T]]e autlientieity and safe kce})ing of wills both during the 
life of tile testiiLor and after iiis death are subject to statutory 
safeguards (</). 

{h) As lo probate gcaicrnlly, ho<*. title Kxkoi-’Tous anj) AoMiNiSTKATorts, 
VoL XfV., pp. 131 ct seq. Siniiilory penalties (see ibid*, p. 150. nolo {1) ^ 
arc ini|ios(*d on any ])(‘r6on who takes posscssiou of and in any wa> 
adIniLli^tol's fseei/ud., pp. 147 et i^cq.) the Uvitalor's property, in such ca-/-. 
without obtaining such grant (FcrnandeH^ lixeculon Cane (1S70), 5 (‘Jh. App, 
314, 317 ; A.-G. v. jVcu) York Breweiies Go,, [1898J 1 Q. B. 205, 222, 225, 
(h A., affirmed, j 1890] A. C. 62). 

(i) See \).C) 83. posL 

{Ic) As to construction generally, see pp. 626 et seq., pont. 

{1) As propt'rty capable ol being disposed 'A, see p. 516, post; as to 
tho inte.]csl.s which may be created, see j)p. 526 <.* aeq , post, 

(771) 8ce titl4i Eqi J iY. Vol. XIIL, pp. 116 ei uq. 

(«) Ah to the eapaciry to benefit under a will, see j;. 536, vusi 

(I)) As to tlu! interest. s created, R(*e p. 526, post; ;w to the mgal incidcjits 
of a gift, see, geiienilly, jip. 583 ei seq., poM : and, in case of sell led gifts, 
title Sf.ttlkmi'.nt.s, Vol. XX V^., pp. 521 ei seq. • 

(c) A.h to the ffj-prds doclrine and similar rules, see p. 072, vokI, 

(d) As to the erfect of a will in pansing the jiroperty to the personal 
n presentatives, see p. 583, post; us to the assent of tho perHorial repre- 
aentative, see Land Transfer Act, 1897 (6U & 61 Viet, e, 65), s. 3 (2); 
title ExECiJTons and Administrators, Vol. XIV., i». 206. As to 
executory trusts, see title Trusts and Trusteiss, p. 22, ant^. 

(e) As to vesting of conditional interests, see pp. 797 et seq., post. In 

certain cases registration of the title may be iieceH.-iHty ; see, generally, 
title Real PROPI RTY and Chatt’Els Rkai., V<d. XX I V., pp. ‘MiHetseq,; 
and, iis to lead mines in Derbyshire, title Mineral.^, and 

Quarries, Vol. XX.. p. 644. 

y) As to modes of failure, see p, 601, msi. 

{g) The fraudulent forgery of a will is a felony (Forgery Act, 1913 
13 & 4 Geo. 6, o. 27), 2; see title Lkimin \t. Law and Procedure, 

Vol. IX., p. 734), as ^re the larceny of a will and the fraudulent destruction, 
obliteration, or concealment of a will (ibid., p. 642). Provision was made 
by the Court of Probate Act, 1867 (20 & 21 Viet. c. 77), s. 91, for the 
deposit for safe custody of the wills of living persona. As to the custody 
of wills by the Public Trustee on his appointanent as custodian trustee, 
^lee title Trusts and I’rlstees, p. 216, ant^. As to the deposit in the 
Court of Lunacy of a lunatic’a testamentary papers, see title Lunatics 
AND Persons of Unsound Mind, VoL XIX., pp. 434, 435. 

H.L,— xxvm. 
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enforceable. 


Sect. 3. — Contracts Relating to Wills, 

1025. Though a will is always revocable (/i), and the last will of a 
testator, notwithstanrling any agreement, must always be his will, 
yet he may bind himself personally by an agreement as to the 
contents of his will, and may so bind his assets l)y such agreement 
that a person deriving title under his w'ill or intestacy is a trustee 
for the performance of that agreement (i ). 

Accordingly, a contract duly evidenced (k) to make an ascertain- 
able gift (1) by will is, as a rule, enforceable (m) usually by way 
of damages, which may be claimed the moment the covenantor 
has put it out of his power to perform the contract, even during 
his life(n). The court may order specific performance (o) of the 
contract against persons deriving title under the testator, if the 
contract is for valuable coiiHideraiion and that remedy is appropriate 
in the circuiri8taiicefl(;)); in such a case the court does not set aside 
a will not according to the contract, l)ut can order the heir or 
devisee to convey the property according to the cmitracfc, and under 
the Trustee Act, 1893(//), can make a vesting order or direct that 
someone sliall convey for him if he refuses (/•). A representation of 


(h) Ah to revoa.'j.tiori, seo p. 5(^2, post. 

(t) Pnfourv. /’m/m (]7(ii9» ^ i>i(*k. 410; 2 Hiin^ravc, .fiiridiral Ar;:ii- 
inents, 304, 309, cjfod in Stone v. TloskinSy fl9<l51 P. 194, 196, 197. Ah to 
a covenant not to revoke a will, hco note (a), p. fUo, poet ; coiripaie f!e 
Tunu'r, Turner v. Turner (1902), 4 Ontario Law Itejmrts, 578 (di^vihc on 
condition that devisee made a will in favour of tcstalor’t? children). 

{k) If the contract is to jjive an inten\Ht in land by will, ihe contract 
muHt be in writing under the Statute of FraudH (29 (’ar 2, c. 3), k. 4, 
Biibjoct to the equitable doctrine of pait performance {lluwphrrj/s y. (Jrem 
(18S2), 10 (/. 11. 1). 148, (\ A. : Maddison v. Ahlrmm (1883), 8 App. Caa. 
467) ; ace title Contract, Vol. VII., pp. 361, 379. 

(/) See jStocken v. Storken (1838), 4 My. LV. 95 (covenant extfmding 
only to inteatacy) ; AVi// v. ('rook (1857), 3 Sm. iV 0. 4(»7 fa<rrce)nen1 to 
r*'C«>gniHe a son in common with the rent of the family lndd uiicertatn) ; 
Mat'phail v. Torranee (1909). 25 L. R. 810 (agreement to make ample 
provision for donee, held uncertain) ; O' Sullivan v. yational Trantees, 
Executors and Agency Co. oj J ust) akisia, Ltd., [1913] Victorian Law Reports, 
173 (agreement to pro Vide for donee so that she would have to work no 
more, held Butlioiently certain). 

(w) Ilammersley v. De Biel (Uaron) (1845), 12 (Jl. & Fin. 45, H. L. ; 
Synge v. Synge, [i894] I Q. B. 466, C. A., where an inquiry as to damages 
waa made. 

(n) Synge v. Synge, supra; see title FoNTRAOr, Vol. VII., pp. 438 et seq. 

(o) See title Specific Pbrvurmakck, Vol. XXVII., pp. 76, 77. Such 
oontraots, if purely voUuitory, are not as a rule enforceable in equity ; geo 
titles Deeds and Other Instruments, Vol. X., p. 369 ; Kquitt, Vol. XIII., 
pp. 97 et seq. 

(p) Ooilmcre v. BaUison (1682), 1 Venn 48, also reported sub nom. 
Ooylmerv. Pad<iiston, 2 Vent. 353 ; Dufour v. Pereira, supra; ('ovei'dale v. 
Bastwood (1872), L. R. 16 Eq. 121 ; gee Walpole {Lord) v. Orford [Lord) 
(1797), 8 Ves. 402, where the court declined to enforce the contract on 
equitable grounds. As to a contract by a married woman to exercise a 
general power of appointment by will, see title Husband and Wifk, 
vol. XVI., p. 388 ; as to ooveiiaiits to appoint by will in exercise of a 

f lower, see title Powers, Vol. XXI II., p. 59, note (i) ; as to covenants to 
6av© property by will .r generally, see title Settlements. Vol. XXV., 
pp. 543 eeq. 

{q) 56 & 57 Viet. o. 58. 

(f) As to vesting orders and appointments of persons to convey in lieu 
of vesting orders, see title Trusts and Trustees, pp. 103 et seq,, ante. 
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intention to leave property by will, unless it amounts to a contract, a* 0 T. s. 
is not enforceable («). It appears that a covenant not to revoke a Contracts 
will is not enforceable in damages wdien the breach is occasioned by Belatiis 
the marriage of the covenantor (0, but that otherwise there is no to Wills, 
difference between encli a contract and other agreenioiUH r(‘laiing to 
wills as regards their binding olTect(M.). The covenantor’ s estate is 
not liable in damages if the provision made by him in pursuance of 
the contract is defeated by circumstances over which has no 
control (a) ; but the covenantor cannot evade his obligation by 
disposing of the property during his life in a manner inconsiskmt 
with his contract by any instrument having tlio same effect as a 
testamentary disposition (h) or by purposely altering the nature of 
the property (c). 

Sect. 4 . — Joint and Mutual Wills. 

1026. A single disposition by two or more pco'sons jointly cannot Joini and 
take effect as a will (d). Two or more persons nmy, however, join wills, 

in making a single instninient which becomes opeuativo, according 
„ to its purport, on the (lea,th of oacli and every on(3 of such pi^rsons, 

' severally, as their res]»ective wills (r), or on the death of the survivor 
or other contingent one of such persons, as his will(/). To such 

(s) lie FieLuif, faruia v. Fie.lun, [1900] 1 dh. 331, 334; see title 
SKrTi.r.MFATS, Vol XXV., i». r>36. 

(() Rohinsonr. Ommanney (1883), 23 (’h. 1). 285, {\ A., per Jk.ssku, M. U., 
at pp. 280, 287 ; S. 0. (1882), 21 Ch. 1>. 780, per Kay, ,1., at p. 783, hoidinr, 
that although tJie covenant was bad in bo far as it was in roHlTaint, df 
marriage, it was divisible and enforceable as regards revocation by othoi 
means ; sec title Oontkact, Vol. Vll., p. 397, note (i). As to revocation 
by marrijige, see p. 562, post. 

{n) There is no dilTcroiice between promising to inako a will in such a 
fonn, and making a will with a promise not to revoke it*’ (l)nfour v. 

Pereira (170U), I Dick. 419, as reported sub nom. Durour v. Perraro^ 

2 Hargrave, Juridical ArgumoiitB, 304. per Lord <;amdkn, L.(l, at p. 309, 
cited m t^tone v. Iloekins, [1905] P, 194, 190. 19 ; and see Robinson v. 

Ommanney, supra ; J opting v. J opting (1908), 8 Commonwealth Law 
lleports. 33. 

(a) As, for insUnoe, hy lapse (is!fj lirookman's Trust (1809), 0 Ch. App. 

182 ; and Jervis v. \Volfersia7i (1874), L. It. IK Kq. 18 ; Jones v. How 
(1850), 7 Hare, 207). 

(5) Jones v. Martin (1798), 5 Vcs. 266, n,, H. L. ; Porteseue v, IJenrtah 
(1812), 10 Ves. 67. 

(c) Lewis V. Madorks (1803), 8 Vift. 150; Cochran v. (iraham (1812), 

19 Ves. 63, 66 ; sec Logan v. Wienhott (18.33), 1 ('J. tk, Pin. 011, H. ]j. Ah 
to the mode in which a coiitr."ict to leave property by will may be wholly 
or partially performed, and as to the meaning ami clfcct of Buch a contract, 
gee, generally, title iSfttlemknts, Vol. XXV., pp. .'>4.3 el seq. ; as to the 
performance of such a covenant by intestacy, see title KgruTY, Vo) Xlll., 
p. 141 ; as to election, see ibid., pp. 116 et seq. ; as to lapse, see p. 607, poet. 

id) Darlington (Earl) v. PuUoney (1776), 1 Cowp. 200, 268 (joint power of 
appointment must be executed by instrument inter vivoe ; “ there cannot 
be a joint will *’). 

(s) Hobson V. Hlackhum and Blackburn (1822), 1 Add. 274 ; In ilie Goods 
of Stracey (1865), Lea. & Sw. 6 ; In the Goods of Piaezi-Smylh, [1898] P. 7 ; 
and see In the goods of EHetcher (1883), 11 L. It. Ir. 359 ; compare Denyssen 
V. Mostert (1872), L. R. 4 P. 0. 236 (Cape of Good Hope) ; Diue v. he 
Livera (1879), 5 App, ('as. 123, 136, P. C. (Ceylon). As to probate in such 
cases, see title Exbcutoks anii Administkatoas, VoL XIV., p. 160. 

if ) In the Goods of Kaine (1858), 1 Sw. & Tr. 144, dwtingiiished in 
In ike Goode of Miskelly (1869), 4 I. B. Eq. 62 ; In the Goode of Lovegrove 
(1862), 2 Sw. &Tr. 463. 

B 2 
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Sbct. 4 
Joint and 
Mutual 
WiUs. 


Their effect. 


fjcjieral rule 
for »ny 
testator and 
any property. 


an instrument is applied the term ‘‘joint will,” or in cases where on 
the death of each one of such persons mutual benefits are given to 
the survivors or survivor, the term “ mutual will ” ; the term 
“ mutual wills ” is also applied to the wills of two or more persons, 
executed in separate documents, conferring mutual benefits on each 
other, ill pursuance of some agreement between them (< 7 ). 

Notwithstanding nny agreement, the revocation of such a will or 
a subsequent will l>y any of the testators is valid for the purpose of 
the question what constitutes the will of that testator (/t) ; subject 
to this, in geri(*ral, the effect of joint or mutual wills and of the 
revocation of such wills is regulated by the agreement, if any, 
between the testators (i). 


Part li. — Possible Subjects of Dispositions 
by Will. 

Sect. 1 . — Vroperty uhieh -may he Dealt uith, 

1027. The extent to which a person may dispose by will of 
property bcilonging to him (k) depends, in the case of immovables, 
on the law of the place where they are situated (I), and ip the case 


{g) For examples, see Stove Jloskvm, [1005] P. 194; and see Jnthe 
E stole of Meyer ^ [1008] P. 553; Knoyclopiedia of Forms and Procodents, 
Vol. XV., pp. 437, 438. As to joint and muluo-l wills ge^norally, floe 
Jiohetison v. Robertson (1909), 136 American Slate heiioris, 589, 592, u. 

(h) JiobBon V. JUavkhurti and Bhekhurn (1822), 1 Add. 274 ; In the Estate 
of ileys. Walker v. (JasktU, [lOl-l] I*. 102. 

(t) As to the elTcct of rout racts ixdatin^ to wills generally, soc p. 514. ante. 
Jii Dufour V. Pereira (1769), 1 3>ick. 419. as reported sob nom. Durour v. 
PerrarOf 2 Hargrave, Juridical Arpiniciits, 304. Lord Camdkn, L.O., at 
p. 308, said that “ a mutual will is a revocable act ; it may be revoked 
by joint consent clearly ; by one only, if he give notice. 1 can admit,” 
The latter dictum, however, was made only by way of demurrer to tJie 
argument in that case. In Stone v. Hoskins, svjmi. it was held, follow- 
ing Lord Camden's dicta, that the first testator to die need not stand 
by the bargain ; and that a survivor would not be prejudiced in such a 
coao, as he would have notice of revocation as from the df'ath of the first, 
and consequently was not entitled to have either probate of the mutual will 
or a declaration that the executor under the later will should hold the 
property in trust for persons benefited under the mutual will. 

♦ At all events, if a mutual will is not revoked during the joint lives by 
any open act, and is standing at the death of the first to die, and a survivor 
has taken a benefit by that death, the survivor cannot depart from the 
arrangement on his part {Dufour v. Pereira, supra ; Stone v. Hoskins, 
supra, at pp. 196, 197). One of the tCvStators has no right to revoke the 
provisions of a joint will so far as tlu^v concern the property of another of 
tlie testators, except by virtue of a power given to him, which operates as a 
contractual light, and not as a right incident to the nature of the will : 
see Lnited Free Church of Scotland v. Black, [1909] S. 0. 25, 29, 30 ; Ehdm's 
Executors V. Ehdm, [1910] South African Law Reports (Appellate Division), 

321 * - 

(k) As to the exercise of general and special powers, see title PowncRS, 
Vol. XXIIL, pp. 18, 19. 

(l) Frtke v. Carhery (Lofd) (1873), L, R. 16 Eq. 461 ; see title Confuct 
OF Lawb, VoL VL, pp. 319, 220. 
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of movables on the law of the domicil of the testator at his 
death (7rtj. In this title it is assumed that iu l)t)th cases there 
is no foreign element to consider, and the law of England is 
referred to. 

1028. By statute (») a testator of full capacity (o)may ilispose by 
a modern will of all real estate and all personal estate (p) to which 
lie is entitled, eitlier at law or in o,quity,at the time of his death (</), 
which if not so disposed of would devolve on the heir-at-law nr 

(wi) Soo title OONTLieT OF LaWS, VoI. VI., pp. 2?0 H RCq. 

(ti) Wills Act, 1S37 (7 Wid. 4 1 Viet. c. 20), r. 3. 

(o) As 1() lofttanu'Titary capacity, see pp. 532 ci tieq., pout, and as to wilU 
of inai ricil women in parliciilar, see p. 534. post. 

ip) Kor the (Icfiiiitiniis of real and personal estate, see p. 508, (intfi. 

iq) TJie w’ill of a lost at or disposing of all his real estate operated at 

common law hefore 153."» (see note (c). p. 518, poai) jw an apitcnntincnt or 
declaration of iiflcs of specific licrcditarneuts, and stat. tl54()i 32 

Hen. 8. c. J. and stnt. (1,^)42) 34 iV,35JIen. 8. e. 5. and j(Tj<»r to iho Wills Act, 
1837 (7 Will. 4 1 Viet,, c. 2(5), as a convevanco of specific hereditaments 

it was es.sential in order to pass iJie land by Hie will t hat tlie testator should 
be seised of the land both al the date of tlic will and date of the death {A.-iJ. 
V. ]' iqar tls03). 8 Ves, 2s3) : aw'ill made after the test ator <liss(*is('d 
was void as regards tin? lands ot which he was «o disseiscii. unless lie after- 
wards n'-ciitcrcd, wdicn the rc-cniry related hack {lUtuirr v. Cokn (1707). 1 
Salk. 237 ; She]), 'j ouch, (ed Preston) 428). 'J’ho will might comprise any 
alter-acquired intero.'tis in sueli lauds, wliich after the date of the will and 
hef(»re :he dcaili had Ix'come nuTged in ;h(' ini(T(‘8t therein bclongirig to 
th(^ tt‘Rta.tor at the date of the will; os, for instance, interestR acquirei. 
by escheat (Unnier v. Coke, supra, at p. 238), or ]>urchiiH<‘, of tenai.^- 
irilerestfi, or, in caiBcfl of the devise of a manor, a purchase of copyholds ol 
the manor (A'ec d. JIale v, M cr/g (17t<fi), fi T<Tin Kep. 70S). Otherwise a 
will did not comy)ri.se real estate acquired Hubsequently to the dat,(‘- of th(‘ 
will, or even the legal estate in realty, to which tho testator was eutitbMl 
in equity, as uud(*r a contract for ]uirchaKo, at the date of the will, and 
wliicli was Kubscqucntly conveyed to him ; in the latter c.w,, however, the 
lieir w’.'iH Imld bound by a tni.st, ;ind the euuiiable iMterest might be devised 
iOrffinlitll V. Grecnliill (1712), 2 Vern. 070), althon, ]i the equitable interest 
in lands comprised in a contract to pniT]».'i.se made .iJler tlie date of the will 
could not be devised {Lavqford v. d*iti (J73J), 2 V. Wms. 020; (Jasknrth 
V. Lowihrr [Lord) (1805), 12 Ves. 107). 3'lje republic.'Uion of the will, 
however, or tlie- execution of a subsequent eodidil confirming the will, 
operalerl to include in the devise all the real estate aerjuired between tinj 
dates of the w'ill and the codicil (see p. 5tS«), post). '^Phe elfect (if an inPmtion 
clearly expressed by a tOBt.alor to pass aft or- acquired property waw to put 
the heir to bis eleeiion between the benefits conferred on him by iho will 
and tlie projicrty afterw'ards acquired {Thellunson v. Wondjord, Woodford 
V. Tliellv'iHon (Isofi), 13 Ves. 200, atlinned, sub vom. v. Woodford 

(1813), 1 Dow, 240, II. I>.) ; but tlie heir was not put to election nnbjfts 
the intention was (dear {Back v. Kelt (1822), rhic. 534 ; see Churchman v. 
Ireland (1831), 1 llnss. & M. 250); as to election, see title KgiriTT, 
Vol. Xlll.,pp. llfi ef srq. Leases for tcnri^ of vais and otlic.r personal 
estate belonging to the testator al his death, though not at the date 
of his will, might pass by the will even before tho Wills Act, 1837 
(7 Will. 4 1 Viet. c. 26) (Bunter v. Coke, snjna ; Masters v. Masters 

(1718), 1 P. Wms. 421, 424 ; Wind v. Jekyl and Albone (1710), 1 P, Wriis. 
572, per Pakkek, L.O., at p. 574). licaselioldn, except iu the case of 
freehold leases for li\ms, might pass by a uill showing an intention to 
dispose of them made eveti before the date of demise {Marwood v. Turner 
(1733), 3 P. Wms. Ifi3 ; Carte v. Carte (1744 1 , Amb. 28, ; Ahnei/ v. Miller 
(J743), 2 Atk. 593, 599 ; Stirling v. Li/diard (]144), 3 Atk. 190 ; Janies v. 
Dean (1805), 11 Ves. 383, 390; (18()8) 15 Ws. 236). Tho result of the 
Wills Act. 1837 (7 Will. 4 & I Viet. c. 26), is, therefore, to render the law 
as to realty similar to that as to personalty in this respect. 
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customary heir of him, or, if he became entitled by descent, of his 
ancestor (r), or upon bis executor or administrator (t<). 

1029. This right of disposition by will extends over the whole 
interest of the testator, so that he is able entirely or to any extent 
to exclude the rights of a surviving spouse (f), and of his heir or 
next of kin, as the case may be, to take his property on his death (tO 
by a will validly disposing of that property completely or to the 
required extent in favour of other objects of his bounty («’) capable 
of taking such bounty (a). 

1030. The following are examples of kinds of property (/>) which 
may be thus disposed of : — 

(1) Freeholds (c) held for any estate other than an estate tail or 
an estate ceasing with the life of the testator. 

(r) Ivijdby v. AmootU (1856), 21 lioav. 585; hvo. title DeJ^c’ENT and 
l)rsTRiei;Ti()N, Vol. XL, p. 4. It has heeu Bup'^ested that where a testator 
di(iB witliout lieira, so that his realty cannot devolve on the heir-at-law 
of liini or of hin ancestor, the formalities of execution of the will should be 
in accordance' \Mth the Statute of Frauds (20 Far. 2, c. 3) (Williaiiis, Keal 
Property, 18th ed., p. 55 n. : but ace 22nd ed., p. 50, note (i) ) ; but the 
words in the text are probably dos(uipt.ive only of tho kind of realty 
(hn'isable, and slnmld be road a^i thougli “ if lie had one ” were inserted 
after “Juin ” and “his ancestor.” In Weatherall v. Thornburgh (1878), 8 
Fh. 1). 201, (/. A., the will was aRSunied without discussion to bo operative ; 
compare Wentworth v. Humphrey (1880), 11 App. (,’as. 619. 025, P. C. 
(construction of Hiinilar words in a colonial statute). The expressions in 
the repealed stat. (1542) ,34 35 Hen. 8, c. 5, referred to persons “ liaving 

a sole estate or intterest in ft5o simple, or seised in fee simple m coparcenary 
or aa tenants in common.” 

{ ft ) .See title PxKvi tdks and Adminisiratoks, VoI. XI V., pp, 217 cl seq ., 
236 ei s(Uj, 

(t) As to dower, see title Keal Property and Chattels Real, 
Vol. XXIV., pp. KS9 H seq, ; as to curtesy, see ibid., pp. 183 d seq. 

(u) I'^or a sketch of tli(‘ history of this iinrcKtricled power of disposition, 
see note (c), infra, note (A), p. 5iy, post. 

(ir) As to the rule Uji'ainst di.sinheriting the heir etc., except expressly 
or by necessary implication, see p. 007, poet; a clause merely excluding? 
the next of kiii (A.-(f. v. Tarkin (1709), Amb. 500; Sykes v. i?yto(1868), 
:j rh. App. 301), or uierely directing that personalty shall devolve or p^iss 
to persons suooi ssively jis realty {He Walker, Macintosh- Walker v. Walker, 
I III08J 2 Fh. 705, per Parker, .1., at p. 712). is in itself inoperative. A 
clause excluding certain of the next of kin may be capable of being 
construed, however, as a gift to the persons entitled under the Statutes of 
Distribution (see title Descent and Distribution, Vol. XI., p. 16, 
note (o) ), excluding the named persons ( VaehvU v. Iheton (1707), 6 Bro. 
Pari. Fiis. 51 ; Bund v. Orcen (1870), 12 Fh. D. 819). 

^a) Pickering v. Stamford (Lord) (1797), 3 Ves. 492, 493; Ferguson v. 
Ferguson (1878), 2 Canada Supremo Fourt Reports, 497. 520. 

(b) As to the double meaning of “property,” see title Real Property 
and Chattels Real, Vol. XXIV., p. 137. For forms of specific devises 
applicable to various kinds of property, see Encyclopaedia of Forms and 
PrecodentB, Vol. XV., pp. 569 el seq. 

(cl At eommou lawr under the fciulnl system, no lands or tenements of 
freehold tenure were devisable by will, e.xcept, by custom, in some boroughs 
or in Kent (rattletoirs Tenures, s. 107 ; Co. Litt. 111b; Shop. Touch, (cd. 
Preston) 399, 420). The difficulty was obviated by tho doctrine of uses ; 
it was held that the use lof the land might be devised, and accordingly by 
means of a feoffment to the uses of the testator’s will made prior to the 
will, w^hich operated os a declaration of the uses, a testator had, for all 
practical purpesoH, the right of devising the land itself (1 Sanders, Uses and 
Tnisk, 64). The Statute of Uses (27 Hen. 8, o. 10) abolished this right, but 
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(2) Customary freeholds, copyholds, and real estate of other 
tenures (d) held for the like estate. 

(3) Incorporeal hereditaments(c), including easements 

a prendre f rent-charges (g), and advowsons (h) held for the like estate. 

(4) All or any such part of the testator’s personal estate (i) as 
devolves on his executors (A:). 

by fitat. (1540) 32 Hen. 8, c. 1, and stat. (1542) 34 & 35 lion. 8. c. 5, oxjmoss 
powers wei*e given of devising, by a will in wiiting, all Lho lands of common 
Bocage tenure and two-thirds of lands of tenure in chivalry held by a 
testator for an “ estate of inJieritance,” explained by the latter statute to 
mean “foe simple only,’* but as so explained judicially eoimtrued to 
include detcTininablc fees (Cowper v. FranUiue (ICIC), 3 Hulst. 18*1, per 
PODDKunxJF, J., and (\J., citing (^iftsotidra » Cane {Vernon v. 

Gatacre (1566), Dyer, 253 a) ). and other modiflod fees other than feoji fail ; 
see, generally, litle Real PnoPEKTir and (^iattels Real, Vol. XXIV.. 
pp. 168 et tieq. Stat. ( 1660) 1 2 (^ar. 2, c. 24. by convert iiig tenure in cliivalry 
into common socage, extended these powers. 'J'he 8ta(uto of J'^iaiids 
(29 (\ar. 2, o. 3), s. 6, required all wills of lands, whether devisable by custom 
or by stalute, to be executed with ceiiaiii formalities, and (ibuLt s. 12) 
ext(‘mle(l the power ot disposition by will to e,Htales pur outre vie. 

{(1) S(“e p. 522, po.<t. 

(c) VVill^ Art, 1837 (7 Will. 4 Ac 1 Viet. c. 26), s. 1 ; for the di linition of 

real fjstatc/’ see p. 508, ante ; se^e also the repealed slat. (1542) 34 & 35 
Hen. 8, c. 5, s. 4. Examples of devisable incoriioreal heredtt aments are a 
seigniory (Shop. 'Pouch, (ed, Preston) 429) and gales in the l-'oiest of Jb^an 
(see litle Mines, MiSKitAUS, and Quarkies, Vol. XX., p. 647). 

if) As regards tlie transfer of eu.scments by deed or will, see litle Kabe- 
MENT3 AND PKOKlTa A PUENDRE, VoJ. XI., J>. 274. 

ig) As to reutoharges, see, generally, title RENTruiAuuES and Ann urn ' ? 
Vol. XXIV., pp. 463 et seq. For a form of devise of tithe rentcharge, see 
Kiicycloiiadia of Forms and Precedents, Vol XV., ]i. 580. 

(h) As to advowBoiis, see title l^ocLEfiiASTioAL Law, Vol. XL, pp. 582, 
583. For a form of devise of an advowson, sc‘e Encyclopiudia of P'orms 
and Precedents, Vol. XV., p. 5S0. 

(f) For the definition, see p. 508, ante ; as to cJioscs in aedion, see pp. 522, 
525, poet. 

(//) t’p to the severifeenth century the pow r of disimsiug of per- 
sonal estate by will was confined by custom, in the province of York, 
the Pity of London, and v.arioiis districts of Wales, and jmrbaps in early 
times generally llironghout the country (Bract, fo. 64 b ; Kemps v. Keleey 
(1722), Proc. ph. 594, per Loid MAcn.ESHKJ.Jj, h.V>., at p. 596), in cases 
where the testator leJt a wife and children,' to a thiid. and, in c.-wes where 
lie loft either a wife only or children only, to a inoioiy of the tcHtator’s estate. 
In respect of the remainder of his estate, the wife and children liad the writ 
de rationahili parte bonorum for division of it among tliem : the writ was 
issued, in early timo.H, according to some autlioriticH, as of right at common 
law, and in later times on [iroof of the special custom (Fitz. Nat. Brev. 9 n ; 
2 Bl. ('oin. 492 ; Sornner, Gavelkind, 91 ; Go, Litt. 176 b, note by Hargrave). 
By stat (1693) 4 Will. A M. c. 2 and stat. (1703) 2 & 3 Anne, c. 5 (province 
of York, exc<*ptiiig t.’hester) ; stat. (1725) 11 Geo. 1. c. 18, s. J7 (London), 
and stat. /1695) 7 iV 8 Will. 3, c. 38 (Wales), the tcHtamentary power was 
extended to the whole personalty of the testator, notwithslanding the 
respective customs in the districts concerned. In places where no such 
custom exislod, or where the testator left neither wife nor children, 
the whole personalty could be bequeathed. As to customary heriots, 
mortuaries and corse -presents, see 2 Bl. Pom. 473, 493; title i Bubial and 
Cremation, Vol. IIL, p. 431 Copyholdb, Vo). VilL. pp. 37 et sea. The 
testamentary power, in all casej, could be exeicised witJiout formality, or, 
as it was said, by a nuncupative will. The Sialuie of Frauds (29 Par. 2, 
c. 3), S8. 18—21, restricted the power of makmg a nuncupative will of 
personalty over £30 in value, and the power was finally abolished, except 
m certain cases (see titles Kxi:cutob8 and Adminestratobb, Vol. XIV., 
pp. 161 et teq. ; RoTAL Fokcm, VoL XXIV., pp. 94 et seq.), by the Wills 
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Skot. 1. (5) Estates pur autre vie(l)f whether there is or is not any 

Property special occupant, and whether the estate is freehold, customary 
which may freehold, tenant right, customary or copyhold, or of any other 
be Dealt tenure, and whether the estate is a corporeal or incorporeal 
liereditaniont. 

(G) All contingent, executory or other future interests in any 
real or personal estate (m), whether the testator may or may not be 
ascertained as the person or one of tlie persons in whom the same 
respectively may become vested (w), and whether he may be entitled 
thereto under the instrument by which the same were created or 
under any disposition thereof by deed or will (o). 

(7) ll-ights, described as possibilities coupled w'ith an interest, 
which appear to bo included in tlie preceding subdivision (j)). 


Act, lft37 (7 Will, 4 & I Viet, c, 20). As to (iovernment aimuitios before 
that Act, Hce Htat. (1715) 1 Goo. 1, stat. 2, c. llh s. 12; stat. (171)5) 35 
Goo. 3, c. 14, s. 10 ; Shop. Toiicli. (ed. Preaton) 431. For fornia of apeeilic 
boqiiesta of various kinds of personal estate, see Encyclopa’dia of Forms 
and Precedents, Vol. XV., pp. 50i et seq., 582 et aeq,, 601 et seq. 

{1) Wills Act, 1837 (7 Will. 4 & I Viet. c. 20), s. 3, re-enacling and 
extending the ytaiuto of Frauds (29 Car. 2, c. 3), s. 12; see title IIkal 
pROPKiny ANi> Chattkls Keal, Vol. XXIV., p. 181. Under stat. 
(1542) 34 cV 35 llo.i. «. c. 5. such an estate was not d<‘vi';able {Gawen v. 
Eamtn' (1001), (Vo. EUz. 804 ; Took v. Olascock (1609), I 8aiind. 250, 261). 
It is suggested in Hayes, Introduction to Conveyancing, p. 375 ; Jarman, 
Wills, 1st ed., )>. 55 ; dill cd., p. 74, that an estate pur auire ric limited to a 
man and the h<‘irs of his body cannot be devised ; that the Wills Act, 1837 
(7 Will. 4 & 1 Viet. c. 26), has not altered the law previous to that Act, under 
which such an estate was not devisable on the ground iluit the entails of such 
an estate should, as nearly as possible, bo put on the same footing as entiiilg 
of lands of inlieritaiu’o ; see lUakey. 2liaAe (1780), 3 P. Wras. lu, n. ; Camp- 
hrU V. So'tuivs (1803). 1 Sch. & Lef, 281, 291 ; JHUon v. DiKon (1809), 1 
Pall & E 77i 95, >n]uto it was put on tlie ground that the estate tail had 
detr»ririined ; lUake v. Luxton (1815), Coop. G. 178 ; Uopkins v. Ramnqe 
(1820), Pall. 365 ; Alien y. Allen (1842), 2 Dr. & War. 307, 326, disRcntitig 
fiom tlie dieluvi of Lord Kenyon, that such an estate was devisable, in 
Dor d, VInkr v. Luxton (1795), 6 IVrm Kcp. 289, 293. As to the analogy to 
entails of lands of inheritance, see, further, Darber's Settled Estates (188 1 ), 
18 Ch. I). 624, 029 ; Re M iehcllt Moore v. Moore, [I802J 2 Ch. 87. As bo 
the nnture of such aH estate, sec title Keal PiiorERTY and Chattels 
Real, Vol. XXIV , ]»p. ITS, 180, note (r). The recommendations of the 
Real Property Commissioners (4th Report, pp. 23, 80), who proposed 
legislation expressly excepting estates pur autre vie held in <yMaA’i-6ntaiJ, 
were not adopted on tliis point in the drafting of the Wills Act, 1837 (7 
Will 4 & 1 ^'i(•t. c. 26), fl. 3, wliich is in tei ms wider than their proposals. 

(vi) As to the creation of these interests, see, generally, titles Fersoxal 
P noEERTT, Vol. XXII., pp. 413 et seq.: Real Property and Chattel? 
Reai., VoL XXIV., pp. 212 et seq., 278; Settlements, Vol. XXV., 
pp. 570 et seq. , as to executory bequests, sec p. 527, post 

(n) Prior to the Wills Act, 1837 (7 Will. 4 & 1 Viet, c, 26), a contingent 
or executory interest could not be devised unless the testator was ascer- 
tnined as tlie person in whom the interest must vest {Doe d. Calkin v. 
TomWasen (1813), 2 M. & S. 166, 170). 

{v) Wills Act, 183r(7 Will. 4 & 1 Viet. c. 26). s. 3. 
ip) Even before the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), this wa‘' 
the case ; see 8elwynv, Seheyn (1761), 2 Burr. 1131 (remainder), explained 
in Jones V, Roe d. Ferry (1789), 3 Term Rep. 88, per Kenyon, C.J„ at 
p. 94, and BulleH, p. 96; Jloor v. Hawkins (1765), 2 Eden, 342 
(equitable executory interest) ; Roc d. Soden v. Griffiths (1760), 1 Wm. B1 
605, Dennison, J. ; Roed, Perry v. Jones (1788), 1 Hy. Bi. 30, affirmed. 
sub noi». Jones v. Roe d. Perry, supra ; Seawen v. Blunt (1802), 7 Ves. 
294. per Gbanx. M.R., at p. 3CK),not following v. Pouniaine (1695L 
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(8) Rights of entry for conditions broken, and otlier rights of 
entr}% including the possibility of reverter on failure of heirs in a 
fee simple conditional in copyliolds, where there is no custom to 
entail (q). 

(9) Property given to tlio testator by the will of an ancestor or 
other person who survived him, in cases whore such gift (lo(;s not 
lapse (r). 

(10) Tlie rent reserved by a lease (.s). 

01) Emblements, to which the testator is entitled by reason of 
his interest in land (i). 


3 Lev. 427, ami 1 Koll. Abr. 600 ; Perry v. Phrliuii (1810), 17 Vea. 173. 182. 
Executory interests i?i t('riiis of years w<Te b4‘Uf (levisable at an early ]H‘Tiod 
{(Jole V. Moore (1607), Moore (k. c.), 806 ; Veizy v. (1030), lN)il. 44). 

In Jones v. Boe d. Peiri/il 780), 'J'enii Rep. 88, JVEV VON, distinguished a 

“ bare ” possibility, as < he oxpeetation of an heir or tlie next of kin of a living 
person, ■wliicli is not a title to property in English ; see lilies (hiosKS in 
Action, Vol. IV., p. 370; iLuLpR(>rKfiTY ANoEiiATTKLS lii:AL,\'ol. XXIV., 
p. 238 ; under the Wills Act, 1837 (7 Will. 4 S: 1 Viet. e. 20), such a possi- 
bility may be d<“\i*.ed so as to pass on tlio diuilb of tlie testator, provided 
that it has t.lion ripened into an interest by the d(5at4i of the, named person 
before the testator (see Be 7 ‘arsons, Siocldfy v. Pamons (1800), 35 Eh. D. 
51 ; and see subdivision (0) in tbo text, tw/ra ; with these exeejitioiirt the 
testator’s exportations under the will or intestacy of a living jierson cannot 
be disposed of by will ; eompare hard v. Tamaimt Mahupukn (1002), 22 
New Zealand Law Reports, 418, As to the old law ludore the Wills Act, 
1837 (7 Will. 4 & 1 o. 20), under whicli a right of entry for the purpov* 
of levesting an estate divested by dirtseisin was not dovisaiile, see Goodn 
d. Fowler v. Forrester (IHOl), 8 East, 5»52, 500 ; Doe d. v. //wR (1823), 

2 Dow. & Ry. (k. b.) 38, where tlioro was no diftBeism ; Culley v. Jhe d. 
TayUrson (1840), 11 Ad. El. 1008, 1020; Hayes, Introdnetion to Con- 
veyancing, 340. 

((/) Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26), s. 3; Pemberton v. JiarneSf 
[18901 1 (vh. 544. At common law the possibility was not grantable 
{Stafford {Karl) v, Buelcley (1751), 2 Ves. Sen. 17 per Lord Haiidwicke, 
L.C., at p. 180). The benefit of a right of ©ntr, on breach of conditinn 
waB not devisable prior to the Wills Act, 1837 (7 Will. 4 & J Viet. c. 20) 
{Avelyny. lEarti (1750), I Ves. Sen. 420, per Lord JIaeuwicke, L.(\, at 
pp. 422, 423). As to such interests generally, see. title JiiiAi, PiiorjoiiTy 
AND Chattels Real, VoI. XXIV., p. 237 ; they ifro not included in the 
executory or contingent intereslB mentrom'd in HubdiviRioii (6) in the 
text, p. 520, ante, but properly are vested interests, ait hougli for the purjiORe 
of the rule against perpetuities they have in certain cas been treated 
as contingent ; seo title PERPF/remES, Vol. XXIL, ]>[>. 3)4, 315. 

(f) 8eo Be [1901] 1 K. R. 228, C. A. ; Johnson v. Johnson (1843), 

3 Hare, 157 ; IViahT v. Winter (1846), 5 Hare, 306. As to the effect of 
the Wills Act, 1837 (7 Will. 4 & 1 Vict. c. 20), sa. 32, 33, see p. 610, post, 

(«) Ards V. Watkin (1599), Cro. Eliz. 637, 651 ; Kc Daveron, Bowen v. 
Churchill [1893] 3 Ch. 421. 

(0 Frirnd fache, the growing crops pass to the devisee of the land, if any 
{SpenceFs Case (1622), Win. 51); but the lestator may show an intention 
to the contrary, as. for example, by a specific bequest of the stock on the 
farm {Cox v. Oodsalve (1700), 6 East, 604, note (il); West v. 3foorfl(1807), 
8 East. 339; Be Boose, Evans v. Williamson (1880), 17 Oh, D. 696 
(“farming stock ”), disapproving Vaisey v. Heynolds (1828), 6 Russ. 12), 
or by a specific bequest of live and dead slock {Blake v. Qibhs (1825), 5 
Russ. 13, n.; Bu^e v. Winnall (1849). 12 Roav. 357); but it apT)ears 
that a contrary intention is not shown merely by & bequest of residuary 
personal estate {Cooper v. WoolfiU (1867), 2 H. & N. 122 ; Be Boose, Evans 
V. Williamson^ supra). For certain statutory rights to bequeath emble- 
ments, see Statute of Merton (1235), 20 Hen. 3, c. 2 (widows) ; stat. (1536) 
28 Hen. 8, o. 11, a. 6 (incumb^ts) ; Oo. Idtt. 556. Aa to embleinenU, aee 
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(12) Interests in the above, arising by way of use or trust, and 
merely equitable (a), such as the testator’s interest in property 
which he has agreed to purchase (b). 

1031. This power to devise may be exercised as regards real 
estate of the nature of customary freehold, tenant right, customary 
or copyhold, without the necessity of a surrender to the use of the 
will(r), or where the t(jstator is entitled to be, but has not been, 
admitted, without necessity of admittance ; the want of a custom 
to devise or surrendi'r to the use of a will or other want of power at 
law to dispose of the same, or any custotn that a will or surrender 
to the use of a will should continue in force for a limited time only, 
or any other special custom, does not alfect the iK)wer(d). 

1032. Those choses in action wliicli devolve on the personal 
reprosentativo may he bequeathed, such as those rights of action 
for damage^s or other matters which devolve on the personal 
repreHeniativo(c) ; co[>yrig}it, for the full ext^ait of tljo term of that 

(./) ; or a debt or bond (q). A bequest of a debt or bond docs 


titles Aghicultuiie, Vol. I., p. 282 ; Landloiip and 'J’enan't, Vol. XVII I., 
pp. 505, 500. 

(a) Manning v. Andrews (1570), 1 Leon. 250 (use might be devised 
though suspemled by disseisin of feolloe to iiscis) ; Car v. Kllison (1744;, 
;j Atk. 75 (tspiitahh* interest in eopyhold, under devise of real estate); 
/Vrry v. rfieli^tH (1790), 1 Vos. 251, 2.54 ; Cholmondeley ( Marguis) v. < Union 
(Lord) (1821), 4 lUi. 1, 80, II. L. ; Shop. 'J'ouch. (cd. ]*r<‘hlon) 429, 430 
(trust, equity of redcm]»tioii, use) ; and sec title Kqi ity, Vol. Xlll., p. 04, 
note ( M-). 

(h) Jhirie v. lUardsham (1603), 1 Vas. in t.'li. 39; (Jrce7ihill v. (Jreenhill 
(1712), 2 Vern. 079; (hbson v. Montfort (Lord) (17r>0), 1 Ves. Sen. 485; 
Morgan v. Ifolford (1S.‘)2), 1 Sm. (J. 101. As to the rights of tlui devLseea 
of laud subject to contract to purchase by the testator, see Whiilaker v. 

W’hifliiLvr (i792), 4 fJro. V. C. 31 ; Lroovie v. Monek (1805), 10 Ves. .507, 

OO.") ; lie dockcroft, Uromlhenl v. Orores (1883), 24 t’h. 1). 94; Le Kidd, 
Brooinan v. Withnll, [lvS941 3 Th. 558; and see title Lxedutohs ani> 
AnAUMSTUATOKS, Vol. XIV., p. 239. 

(c) Wills Act, 1837 (7 Will. 4 & 1 Viet. e. 20), R. 3, substantially re- 

enacting Ihti ropj'alcd stat. (1816) 65 Geo. 3, c. 192. Prior to the latter 

statiito a surrender, Inado after admittance (Doe d. Toficld v. Tojield 
(1809). 11 Kjist, 240) to the use of the will, was necessary; the earlier 
slat. (1540) 32 Hen. 8, c. 1, and stat. (1542) 34 & 35 lien. 8, o. 6, did not 
include copyholds (Hoyden v. Malsicr (1023), 2 Koll. Rep. 383), but as 
copyholds were not within the Statute of Uses (27 Hon. 8, c. 10) the 
method continued of ftiirrenderiiig the copyholds to the uses of the 
testator’s will. An equitable interest in copyholds was devisable without 
this formality and might ])U8s under a devise in general words if the 
intSntion to devise them was shown or could be inferred (Gihson v, 
Montfort (Lojd), supra : Torre v. Browne (1855), 6 II. L. Gas. 655 ; Car 
V. Ellison, supra). Under stat. (1815) 5.5 Geo. 3, c, 192, copyholds might 
pass under a devise of real estate without the previous formality of a 
surrender (Doe d. Clarke v, Ludlam (1831), 7 Bing. 275). 

(d) As to the nature and effect of a will of copyholds, see title Copt- 
HoLds, Vol. Vlll., p.“ 109; as to the effect of a devise in barring 
fn^ebt neh, sec ibid., p. 79. 

(«) Shop, Touch, (ed. Preston) 431 (actions for goods or for an account) ; 
Dnnt V. Merry (1701), 1 Eq. Gas. Abr. 175 (right to set aside a release). As 
to the benetit of rostiictive covenants relating to user of land, see Formby 
y. Barker, [19031 2 Ch. 539, C. A. 

(/) Copyright Act. 1911 (I & 2 Geo. 5, c. 46), a. 6 (2) : see title 
COPIRIOHT. Vol. VIII., p. 157. 

(g) Amn. (1714), 1 P. Wms. 267; Shep. Touch, (ed. Preston) 430. 



Part II. — Possiblk Subjfots of Dispositions by Will. 


not, ho^wever, of itself enable a legatee who is not also an exeoiitor 
to sue in his own name and to oust the right of the executor to 
Bue(/0. 

Privid faci^f the money payable under a policy of assurance 
which a man effects on his own life is his own aiul be can dispose 
of it by will, but the conditions under which the assurance is 
effected may provide otherwise (i). 

1033. The title of the testator need not be a good title (/i): tlnis, 
his interest may be merely possessory (/); the devise or bequest iji 
such a case is good, subject to the paramount rights of the persoi^s 
dispossessed (//i), A testator who has sold property in circum- 
stances entitling him to have the sale set asidtj has a dijviaablo 
interest (//). 

1034. Coparceners and tenants in common may dispose by 
of their shares of tlie })roperty held in common (o). 

As regards joint tenants, a gift by the will of one (►! then) of liis 
share in the property does not sever the joint tenancy {p)» 
does not affect the conting(».nt paramount title of the other joint 

Wlierc a houd is of the nature of irninovablo^s in a foivigu country, the 
miostion whctlicr it is bequeat liable by will tlion (lc])o!idH on the law of 
Unit country (Glover v. Strothoff (17^6), 2 Pro. C. .'13). 

(h) liifthop V. Cvriin {1S.52), 18 Q. B. 879 ; and set^ Roherl/tim v. Quiddinp- 
Um (1860), 28 ik*av. 529 (l>c([iieHt of share of tcnlalor's iiitorcMt in ijoodwill 
of a partnership) ; tiile Pautkkkship, V(d. XAIi., p. 8.3. 'I’lio will rru;.y 
mahe the legatee a special cx<‘cutor wilh regard to the debt so as to bt • ' ie 
to sue in his own name ; and, in any event, the legatee may coinyiel i,ne 
executor to sue (.Sliep. 'J’ouch, (ed. Preston) 430). In the case of negol lablo 
instruments payable i o the testator’s order, the executors, subject i o admini- 
sfratiori of the estate, are bound to indor&e them, or to allow one of their 
number to indorse (hem, and to deliver tliein to the legatee in order to 
enable him to sue (Jlc Kohaon, Robson v. Unfnilton, [189J| 2 (’ll. 5.59, 563, 
664) ; mere delivery by the executors after ir 'lorHement. by the, testator 
himself is not generally suniejent {Bromnge v. .hyd (1817), 1 Kxch. 32; 
see title Bills of ExcnANGio, Pm>Mi.ssoitY Norns ani> NKUoiiAitLi: 
l>\sTRrMT;N'rs. Vol. II., p. 481). As to tlieeosts of recovering a Hpeeifically 
beque.athed debt, sec Ue Ik Sornmery, ("odenhier^y. JJe, Sornnicry, [1912 
2 Ch. 622, 628, discussing Perry v. M eddowerofi (1841), 4 lb*av. 197. 

(i) Re Phillips' t ll'ft/mra) Insurance (1883), 23 Pb. J>. 2.3.5, A., per 

Lindlet, L.J., at p. 247. As to policies effected under the Mamed 
Women’s Property Acts, 1870 (.33 A 34 Viet. c. 93) and 1882 (45 k 46 Viet 
c. 75), see title Uu.shani) and Wife, Vol. XVI., p?). .391) H sep, 

(k) As to estoppel of a bcmeficiary taking posseHsiou under the terms of 
the will in any property, see, generally, title Estofi'kl, Vol. XII I., p. 374. 

(l) Asher v. WhitM (1S6.5), L. K. 1 Q. IL 1 ; (Inrke v. Vdarke. (1868), 
2 I. R. C. L. 395 ; Colder v. Alexander {im), 16 T, L. R. 294. 

(m) Shep. Toueli. (ed. Preston) 428. 

(n) Oresley v. Mousley (1859), 4 De U. k J. 78, 89, 92. C. A., following 
Uppington v. Pullen (1842), 2 l)r. k War. 184, and Stump v. Gaby (1862), 
2 Do G. M. k G. 623, 630 ; Turner v. Turner, Htdl v. Turner (1880), 28 
W. R. 859 ; Shep. Touch, (ed. Preston) 429. 

(o) The repealed slat. (1642) 34 k 36 Hen. 8, c. 6, fl, 4, made express 
mention of these interests ; see also Co, Lilt. )8,1 b As to joint owners 
generally, see titles Personal Property, Vol. AXIL, pp. 393, 394, 403 ; 
Real Property and Chattels Real, VoL XXIV., pp. 199 et seq. 

(p) 2 Bl. Com. 186 ; Bac. Abr., tit. Joint Tenants, (J.) 8 ; Shep. Touch, 
(ed. Preston) 414, 431 ; and see title Real Property and CuATTELa 
Real, Vol. XXIV., p. 205. But as to an agrtjement by a joint tenant to 
devise his share, see ibid. ; In the BHate of Beys, WdUcer v, Qaskill, [1914] 
P. 192 (agreement to make mutual willi). 
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Sect, 1. tenant to take by survivorship) Under the modern law a gift 

Property of his interest in the property made by the will of one joint tenant 

which may during tho joint tentuicy may, in the event of the testator becoming 

be Dealt l)et'oro his death the surviving owner, be effectual to pass the 

wim. property ( / ). 

What cannot 1035. Apart from llie execution by will of a power («), a testator 
be Kribject of cannot effectually (0 dispose by will of property whicli is not his 
a gift by will. which ho li(dds in a representative or ofticial capacity (b), 

as, for example, heirlooms, which are such by custom (c) ; real estate 
in which the testator has merely an estate tail (d) ; property bound 
by the covmiaiit of the testator to devolve in some other manner (ft) ; 
or persona! rights hohmging to tho reversioner for the time l)eiug 
under a leaso for ycaro, where the testator is a tenant for life of the 
reversion who dies without reducing tliem into posM^ssion (/). 
Trustor ^I’ho devolution of trust or inortgago estates is now. notwith- 

mortgngc standing liny disposition by will, subject, to statutory rules (7). 

iq) Littleton’s Tenures, b. 287; Doctor and Student (18tli ed.), 18, 
185; Hatter and Baker ' h (1591), Do. Uep. 25 a., 30 b; Lnnnoy y. 
/vuuiio// ( 1725), C,as. Icm/n King, 48 ; (h'ahb v. Brahh (1834), 1 My. K. 
511 ; Turner v. A.^G. (1876), 10 1. IL Kq. 386, 392. The share w^ould 
not, in default of disposition, devolve on tins heir or executor within ihe 
meaning of the Wills Act, 1837 (7 M ill. *4 ik. 1 Viet. c. 26), h. 3. Questions 
may arise, however, wdieihcr the joint tenant is bound under flie doe.irim* 
of cltH'lion {J)u7niner\\ Bxlvhcr (1831), 5 Sim. 35 ; (18,‘>.'»), 2 My. tk K. 202 ; 
Goates v. Stevens (1834), 1 Y. & C. (ox.) 66 ; GroRvenor v. iJarsion (1858), 
25 Deav. 97). 

(r) Wills Act, 1837 (7 Will. 4 & 1 Viet. e. 20). ss. 3, 24. Before t hat Act a 
will of a joint tenant of real property, made duiiiig ilie joint tenancy, did not 
operali' e\ oil lo pass his share le winch he ))eoam(' entitled in severalty 
on a Huhsequeni puriition. urde^-. tho w-dl w'eve republished (Swift d. 
iVru/o V, Jxoberts (1764), 3 Burr. 1488, explaining rerkius. Laws of Kngland, 
H. 500). Th(5 law is now rendered similar lo that concerning peisonal 
property boloro tho Wills Act, 1837 (7 4 & 1 Viet. e. 26), which was 

as stated in the text (Shop. Touch, (ed. Brosion) 430). As to the construc- 
tion ol a will in this respect, see p. 691, post, 

(.S’) Sec title Towms, \ ol. XX 111., pp. 1 ct seq. 

(t) Such a disposition iiuiy, however, raise a question of election ; sec 
title Ki^uity, Vol. X’HI.* p. Ii6. 

(a) As to dispositions hy a husband of his wife’s non-separate property, 
SCO title lliisuANi) ANi> Wife, Vol. XVI., pp. 322 et seq, 

{b) Shop. Touch, (cd. Vreston) 432, giviiie as iustanccB the masters and 
governors of colleges and hospitals in respect of the property of the body ; 
mayors or other heads of cor]>orat.ioiis in respect of corporate properly ; 
ami cJiureh wardens in respect of church property. “ No man can devise 
anytliing but what he has to his own use *’ {Bransby v. Grantham (1578), 
Pl^wd. 525, 526 ; IJasiings (Lord) v. Douglas (1634), Cro. Car. 343, 345). 

(c) Co. Litt. 18 b (Crown jewels), 185 b ; Pusey v, Pusey (1684), 1 Venn 
273 ; see tilh* Heal Pkopeuty ani» Chattels Heal, Vol. XXIV., p. 240. 

(ci) Kirkhovt v. Smith (1749), Amb. 518; Ireson v. Pearman (1825), 3 B. 
kC, 799; O' Hanlon y, Vnihank {\H12), 7 L R, Eq. 68. 80; and see title 
Heal Puoperiy and Cn.iTiKLS Heal. \'o1. XXIV.. p. 264. The property 
in such cases does not descend to the heir general of the testator under 
the Wills Act. 1837 (7' Will. 4 & 1 Viet. c. 26), s. 3 ; see p. 517, atifc. 
See also v. C’omicaWis (1592), Cro. KHz. 286 ; and note (c), 

|). 518, ante. As to the rights of a tenant of an estate ywr autre vie 
iimiied to him and the heirs of his body, see note (0, p. 520, ante. 

(e) Page v. Cox (1852), Id Hare, 163 (covenant in partnership articles). 
As to the effect of covenants to lea^e property by will, sec p. 514, ante. 
(/) Basset v. Basset (1774), Amb. 843. 

(g) See titles Descent and Distkibution, Vol. XL, pp. 5, 6 ; Mobt- 
OAQS, Vol. XXL, p. 1S2 : Trusts and 'Peustees, p. 101, ante . 
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1036. No person can make a binding disposition of his own dead 
body, so as to oust the executors* right to the custody and possossion 
of it and their duties relating to disposal of it(/i) ; but by statute a 
direction for the anatomical examination of his body after death 
may in certain cases be elTective (i). 

1037. Those rights of action which do not on death devolve on the 
personal ropreseiilafcivo, or which come to an end with the life of 
the owner, cannot be disposed of by will (k). 

The powers of nomination, conferred by the rules of a frioiuily 
society, over the sums payable on death of a member operate as 
powers of appointment and may give the member no right of 
property in the sum assured (/). Jiy the terms of a policy of 
assurance the money payable thereunder may not be subject to the 
right of disposition by the assured’s will (m). Such a limitation of 
a testator's power of disposition by will is valid not only against 
persons claiming under the w'ill (v), but against creditors (o), 

Similarly, a testator may have no right, or only a restricted 
right, to dispose by will of shares in a company under tlio Oom- 
jkanios (Consolidation) Act, 11)08 (a), and any amending statutes {h), 
if the articles of association of the company so provide (r), 

A covenant against asHigniueut in a lease is not in general 
construed so as to forbid a disposition of the term by the will of 
the tenant (d). 

1038. Jiy statute a testator cannot, by a will mado after the 
31st December, 1863 (if abroad there is an extension of time), an 1 
previously to his entering into service as a seaman or maiit m, 
dispose of any W’ages, prize money, bounty money, grant, or other 
allowance in the nature thereof, or other money payable by the 
Admiralty or any effects or money in charge of the Admiralty (e), 

{h) Willi fims y. William h (1882), 20 C'h. D. Hoy. As to the executors’ 
righifi and duties, sec title Burial and Orema'hon, Vol. III., p. 404. 

(/) Soo title MimiciNE and Piiarmact, Vol XX., j)p. 34 J, 342. For 
a Jonii ol direction as to the a^vcorlairiniont eJ tho tcsuUir’s death, see 
Eiicvclofjicdia of Forms aud Pieccdcnis, Vol. XV., p, 057. 

(li) As to such rjghts in respect of contracts, sec title Contracts, 
Vol. Vli., i>. 502 ; aud in respect of torts, title Tort, Vol. XXVI J ., p. 491 ; 
and, generally, see lith*. CuosKh in Action, Vol. IV., ])p. 400 at ur,q. 

(/.) A.-Q. JioinscU (1844), 30 Ch. D. 07, n.; He Phillips' {William) 
JiMirance (1883), 23 Cli. D. 235, C. A. ; Urquhart v. Puiterjield (1887), 
37 C’h. D. 357, C. A. ; and see title Friendly Societies, Vol. XV., pp, 152 
el seq. 

(m) See p. 523, ante. 

(n) Re DavieSt Davies v. Davies, [1892 1 3 Ch. 63, per XoRTii, J., at p. 69 ; 
see Page v. Cox (1852), 10 Hare, 103 ; Phillips v, Cu7yh.'y (1889), 43 (^h. D. 
222, C. A. ; Ashby v. Costin (1888), 21 Q. B. D. 401. Tho nomination in 
such a case is not revocable by will {Bennett v. Blater, (1899J J Q. B. 46, 
C. A.). 

( 0 ) Re Flavell, Murray v. Flavell (1883), 25 Ch. D. 89. 

{a) 8 Edw. 7, c. 69. 

ib) Sec title Companies, Vol. V., pp. 1 eiseq 

(c) Be White, Theobald v. White, [1913] 1 Ch. 231 ; as to restrictions on 
transfer of shares in a company, seij title t <iMPANiES, Vol. V., pp. 187 
et icq. 

(d) See title Landlord and Tenant, Vol. XVIIL, p. 577. 

{e) Navy and Marines (Wills) Act, 1865 (28 A: 29 Viet. o. 72), s. 3. Ai 
to the formalities now necessary to pass such property by a win made after 
entering the service, see ibid. ; Navy and Marines (Wuls) Act, 1897 (60 
& 61 Vust. e. 16) ; title Botal Foecxs, Vol XX1V.» p. 96. 
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Sect. 2. — Interests which may he Created by Will 

1039. The power of disposition by will is not at the testator’s 
caprice, but extends only to the creation of those interests which 
are recognised by law, and no others (/). 

1040. Certain incorporeal hereditaments, such as rentcharges (g) 
and easements (h), may be created by will. 

1041. Suecos.sivo and future estates and interests, legal or 
equitable (i), may be created by will in both real (k) and personal 
estate, including chattels real (1) and chattels personal (m), provided 
that tlioy satisfy tlje rules of law relating to perpetuities respectively 
ap])licable to such interests (a). 

in so far as such future estates in real estate are created by way 
of legal remainder, they are subject to the rules of law applicable 
to such liriiitatioiiH in a conveyance*, opejrating at common Iaw(/;). 

Other future interests take eJfect by w'ay of executory limita- 
tion (c). No particular technical device, such as a use {d) or 
trust (tf), is necessary in a will in order to create such interests, 
either when they spring up in the future or when property is made 
to shift from one person to another on any future event {J ). 

1042. There may be created by will a legal estate pwr autre vie 
where the ceaiul que vie or one or more of the cesiuis qua vie is or are 
unborn, at all events in cases wliere the latt(‘r is or are necessarily 
ascertained at such a time within the limits allow^ed by the law as 
to perpetuities, that there can be no hiatus or discontinuity in the 
estate (</). 


(/) SmUe V. (fcrard (1596), Cro. EUz. 525 ; Roe d. Dodson v. Oretp (1767), 
Wilui, 272, 274, comuientiug od the phrase “ at his will aud pleasure ” 
in tlio now r<‘pealod Biat (1540) 32 Hen. 8, c. 1; Kfjvrion y Ihownloio 
{Karl) (1853), 4 11. Jj, Cas. 1, 242 ; Re MlioU, Kelly v. Klliotf [18U6J 2 Ch, 
353, 350. 

iq) See title Hentcii.vkoks and Annuities, Vol. XXIV., p. 476. 

(h) See title Easements and Pkofits a PiufiNDRE, Vol. Xl., p. 245. 

(i) See title Equu’y, Vol. Xlll.. p. 93. 

{k) As to future interests in real estate, see title Real Property and 
C'uATTELS Real, Vol. XXIV., pp. 212 et sea. 

(1) See title Personal Property, Vol. XXII., p. 413. 

{in) See pp, 527 et seq, ; title Pek'=<onai. Property, Vol. XXIL, 
p. 413. 

(a) See title Perpetuities, Vol. XXIL, pp. 21)3 el seq. 

lb) See title Real Property and Chattels Real, Vol. XXiV., p. 220. 

m See itid., p. 231. 

(d) As to uses generally, see ibid., pp. 271 et seq. 

(0) As to trusts generally, see title Tiiuaxs and Trustees, pp. 1 et seq., 
ante. 

i f) See title Personal Property, Vol. XXIL, p. 413 ; Underhill and 
Strahan, Interpretation of Wills and Settlements (2nd ed.), p. 281. As to 
the di vices necessary in a settlement or gift inter vivos, see Real Property 
AND Chattels Real, Vol. XXIV., pp. 214 et seq. 

ig) Re Amos, Carrier v. Price, [1891] 3 Ch. 159, 166, 167 (estate for the 
life of lh(> <lonee and for the life of his heir); Re Ashforth, Sibley v. 
Ashfotth. [1905] 1 Ch. 535^k 542, 546 (estate for the lives of unborn grand- 
ehi dren and iho life of the survivor of them). It appears that such a 
legal limitation ,is not possible in common law assurances ; see 49 Sol. Jo. 
793 (citing 2 Preston, Abstracts, 148 ; Doe d. Pembertons, Edwards (1836), 
1 M. & W. 553), where Re Ashforth, Sibley v. Askjorik, mpra, is criticised. 
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Where lands are devised conditionally on the payment of a lej?aoy 
the testator may give the legatee an express rig^ of entry to secure 
the payment {h\ 

The duration of an interest, as distinct from the conditions 
attached to a gift(i), cannot lie defined by reference to certain 
matters the investigation of which the court considers contrary to 
public policy (k). 

1043. Formerly, although the use of a chattel could be made the 
subject of successive limitations without conferring any legal rights 
on the donee ( 0 , a gift of the chattel itself for a life or other limited 
time was an absolute gift (m). Now, however, at all events with 
regard to chattels which are not consumed in the use of them, 
succoBSive limiiaiiona of the chattel itself, whether it is a chattel 
real (?0 or chattel personal (o), may be made by will, so as to confer 
enforceable legal rights on the second and subsequent donees (;>) 
indefeasible by any act or default on the {)art of the first donee ( 7 ) ; 
sucli limitations are therefore of an executory nature (/■), and are 
termed executory bequests. 

Ab to est atcfi pn r autre vie goiiorally, boo title Heal Propehty ano Chattels 
Real, Vol. A.XIV., pp. 178 ei seq. 

{h) J:iuch a right, ik to bo m the nature of a teiiaiiey by clegit {Wigg 
T. ( 1730).* I Aik. 3S2, 3S3 ; Ernes v. Hancock (11 2 Atk. 607, 

50'^; »wrnum V. Collins (i1ii\), 3 Atk. 319, 322); as to cZflj/it, boo title 
Execution, Vol. XIV . ]»p. 61 et seq, 

(i) As to conditions, Bee pp. 683 et seq., post. 

(k) lie Moore, Trofford v. Maeonoehie (1888), 39 Ch. I). HO, t V. 
(Bcparatiori of Inirthaml and wife). As to the eongtruotion of gifts to 
until iiulef)nit<‘ly distant events, boo p. 774, post, 

(l) Case of the Grail (]m), Y. B. 37 Hen. 6, fo. 30; Anon. (1548), 
Bro. c.) pi. 388; Hastings (Lord) v. Douglas (1631), Cro. Car. 343 ; 
WelcdeM V. Elkingion (1678), Plowd. 616, 520; Paramour v. Yardley 
(1679), Plowd. 539, 541. 

(m) “ A doviao of the chattel for an hour a for ever ” (Arton. {temp. 
Hen. 8), Bro. (\ c,)])!. 334 ; Welcden v. Elkini,lon, supra, at p. 620). 

(?0 Manning's Case (1609), 8 Co. Rep. 94 b ; LampeVs Case (1012), 10 
Co. Rep. 46 b.‘ 

(o) Vaehel v. Vachel (1669), 1 Cas. in (3 j. 129: Calchinay v, 'Nicholas 
(1674), 1 P. WniB. 6, n. ; Hmiih v. Clever (1688), 2 Veru. 38, 59 ; Shirley v. 
Ferrers (1690), I P. Wins. 6, n.^ Glarges v. Albemarle (Duchess) (1691), 2 
Vern. 245 ; Anon. (1695), Freera. (cu.) 206; Hyde v. Parrat (16951, 1 
P. Wriis. 1; Tissen y. Tissen (1718), 1 P. Wms. 500, 602; Vpwell v. 
Halsey (1720), 1 P. WmB. 651 ; Foley v. Burnell (178.3), 1 Bro. C. C. 274 

(p) Hoare v. Parker (1788), 2 Term Rep. 376 (trover). The interest of 
the second legatee pending tho contingency may ho a transniissible 
intereBt (Doe d. Roberts v. Polgrean (1791), I Ify. Bl. 536), and iH of the 
nature of a clioBe in action within the BUIb of Sale Acts (lie Triiton, 
Ex parte Sivghton (1889), 01 L. T. 301; Be Thynnc, Thynney.Grey,[lbll] 
1 Cn. 282), although not a chose in action in the ordinary seiiHe ; hco title 
Person AT. Puopektt, Vol. XXII. . p. 413 Originally the future legatee 
was without remedy in a court of law if the first legato disposed or the 
chattel (Anon. (1541), Bro. (n. c.) pi. 209 ; Anon. (1562), 1 Dyer, 74 a (18) ; 
Anon. (1.573), 3 Dyer, 328 b (11) ; Welcden v. Elkington, supra ; Paramour 
y. Yardley, supra) A court of equity originally required the first taker to 
give security that tho goods Bhould be forthcoming (Vachel v. Vachel, 
supra) ; but now this is only insisted on in a case of danger, and ordinarily 
the first taker signs an inventory; see title Personal Property, 
Vol XXII., p. 413, note (?). 

(q) Cotton y. Heath (1638), Poll. 26; Feame, Contingent Remainders, 
421. 

(r) Fonnereau v. Fonnereesu (1746), 3 Atk. 316, 318. 
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With regard, however, to specific gifts of chattels which are 
consumed in the use of them, the use and the property in the 
chattels can primd facie have no separate existence (.9) ; and the 
old rule facie still applies, that a gift of a life interest is 
absolute gift, and tliat a limitation over after a life interest ir 
ineffectual (0- The old rule, however, doos not apply in a case 
where the chattels, by the terms of the \\ill or by implication from 
the circumstances of the case, are given to the successive hgatecs 
in the character of money’s worth, and are not intended for 
personal use or consumption by the legatee (a). Thus, if they are 
stock of a farming or other business given in connexion with a gift 
for life of that business, at all events where the stock is necessary to 
carry on the business, and the business and stock are intended to 
be kept up (/j), the first legatee does not take absolnlely (<•). Nor 
does the old rule apply to residuary gifts of personal estate so far 
as they comprise such cliattels, l)ecauso under another rule (J), to 


{«) Eandall v. Bussell (1817), 3 Mcr. 190, per Grant, M.h., at 
p. 19r». 

{t) Ibid, (corn and hay) ; Andrew v. Andrew (1845), 1 Toll. 686, 691 (wine, 
spirilR and hay); Afontresor v Moniresor (1845), 1 CoU. 693 (wine, pro- 
visiena); Bryant y. Easierson 5 Jnr. (n. s.) 166 f farming stock) ; 

Phillips V. Beal (No. 1)(1862), 32 IJcav. 25 (wine for honsfdiold consump- 
tion) ; Breton v. Modcit (1878), 9 (^.h. D. 95 ; In the Will of Xilen, Kidd v. 

[1908] Victorian Law Reports, 332 (dcMerminalih; life intcresl). 
The fact t hat tlie pereonal estate bequeatliod is of a description not likely 
to be givtui for limited interests has he(U) considered in coiislruction of the 
will {Porter v. Tournay (1797), 3 Ves. 311, 313 ; Manning v. Purcell (1855), 
7 ]>0 G. M. &:G. 55, 61,0. A . ; Bandfield v. Bandficld (1860), 8 IT. L. 226, 
230, 237 ; and see Rs Moir's Estate^ Moir v. Warner, [1882] AV. N. 139). 

(a) Bryant v. Easterson, supra, per Stl'akt, at pp. 167, 16S 

(inveat(»fy, but no valuation directed by the will “with a view, 
by a valuation, to secure a right to the tenants in remainder. . ..so 
thiit they should be consiilennl to pass as money cand not as spcfifii* 
thi’uis”); Be llalVs Will (1855), 1 Jur. (n. a.) 974 (man’s clothes not 
suitable for use by female legatee). 

{h) Compare Maynard v. Gilmn. [1876] AV. N. 204, follow’ed in Paine v. 
Warwick {Countess), [1914] 2 K. B. 486 (deer, intended to bo kep? up by 
temuit for life). As regards growing crops from time to lime on a farm, the 
life tenant takes absolutely, although intended Iro ket'p up t he busincBS 
{Steward v. Cotton (1777), 6 Russ. 17, ii. ; and see Bryant v. Easterson, supra). 

(c) Aloniresor v. Alontresor, supra (live and dead stock; tenant 
for life entitled to produce only); Qrores v. Wright (1856), 2 K. & J. 
347 (fanning stock) ; Phillips v. Beal (No. 1), supra (wine used in wine 
merchant’s Dusiiioss) ; Cockayne Bairison (1872), L. R. 13 Eq. 432; 
Myers V. Woshbrook, [1901] 1 K. B. 360 (farming stock), Jn Groves v. 
Wright, supra, at p. 35!, it w;u5 suggested, and in Alyers v. Washbrook, 
supra, it w’as hold, that the old rule did not apply in any case to farming 
stock, although not given in connesion with a business, and Darling, J., 
Miggested also that grain, roots and other similar things, which are 
cm\8umed by being used as food for cattle, or by being sown in the 
ground, are not within the rule, because they are consumed with 
tlH' object of being .reproduced. In Bryant v. Easierson, su^^ra, 
howerer (^uot cited in Myers v. Washbrook, supra), where the obliga- 
tions of tlie first legatee under the lease of the farm to consume such 
produde on the land were considered, the rule was held to apply to such 
produce and other farm^g stock. A provision that the first legatee 
shonlff not be liable for depreciation assists a construction giving him an 
absolute interest y see Breton v. Mockett (1878), 9 Ch. D. 95. 

(rf) The rule in Hotte v. Dartmouth {Earl). Hove v. Aylesbury {Countess) 
(1802), 7 Vcs. 137, as to wliiob see titles Executors and Administratobs, 
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effectuate a presumed intention that the legatees should successively 
enjoy the same subject-matter (c), the chattels must in such a case 
be sold and only the interest of the proceeds paid to tho legatee 
life (/), unless, by the terms of the will, he is given the right 
To enjoy them tw specie (g). Further, in every case, by the express 
terms of the will, the first legatee, whether taking an ahsnluu* or a 
limited interest, may be iiuulo responsible for the value of the 
chattels (//). The testator may expressly give a right to consume 
so much of certain consumables as the donee may rtu|uin' during 
his lifetime ; the donee then has an absolute inUu’est only in the 
chattels actually consumed, and tho testator may validly make a 
gift over of the amount remaining uneonsmned (/). 

Where tho logs tees are given successive interests in the cliattels, 
the property in tho chattels at law vests on tho assemt of tlio 
executor in tiie first legatee, and on the happening of rospoctivo 
future contingencies in the other successive takers (/*); tho assent 
of the executor to the first is an assent to all (/). 

1044. A gift may bo made as a conditional gift or limihition 
subject to the rnlcs restricting such conditions and gifts (///) ; and a 
further gift to take etTect on a condition not ))eing tuliilhsi may be 
made subject to tho like restrictions (/?), and Hii))j(jct also to the 
restriction that the second gift must fit in Honsibly with tho previous 
gift so as to sliow what is to ho done with tho property (o). 

1045. A common example of a conditional gift is an option lo 
purcliaae ( p), or other form of gift conditional on some considorai i< n 


Vol. XIV., pp. 2S2 et seq,; SETTLEMENTS, VoL XXV.. p. Oil; TiiuSXS 
and I'ku.stees, p. 30, ante. 

(«) Ak to tliifl presumption as tin* ground of tlio rule in Howe v. Darimoulh 
{?Jarl). Iloive v. Ayleahiiry ((U}unles8) (1802). 7 Ves 137, soo title Settlk- 
MEvrs. V(»l, XXV.. p Oil 

(/) Pavdall V. KusseU (1817), 3 Mer. 190, 105 , (compare Re M acUmhUin^ 
MacMirhUtn v. (AempWl (1000), 20 Victorian Law JlcportH, .liS (tenant for 
life li(»ld liable tf» ficoount for live stock). 

{q) »Seo Re JRtqshaw's Trusts (1877), 40 L. J. (cil.) 507, 571, C. A. ; and 
title 'J'husts and Trustees, ji. 31, ante. • 

(h) T>eerinq v. Uanbiiry ( 1087 1 Veni. 4^78 ; and see ConnoUy v. Connolly 
(1887), 60 L.‘ T. 304. 

(i) Re (Jolyer^ MilWein v. Snelling (1886), .55 L. T. 344. 

{k) Foley v.ilume«( 1789), 4 13ro‘ Pari. Cas, 34(1785), .310; Stevenson v. 
Liverpool dorporation (1874), L. R. 10 Q. 13. 81 ; Bhep. 'J'oucJi. (cd. Preston) 
419, 420. Foriricily, where tho use only of tlie chatul was devised, the 
property continued to be vested in tho cxccutorH {Case of the (Jrail (1459), 
Y. B. 37 Hen. 6, l‘o. 30; Anon. (1092), Freem. (cif.) 137 : Chamherlaine 
V. Chamberlnine (1074), Freem. (CH.) 141). 

(/) Manning's Case (16(t9), 8 Co. Rep. 94 b, 90 a; Foley v. liumcllf 
supra. As to assent goiieraJly, title Kxecuhmjs and Admjnjsihators, 
Vol. XIV.. pp. 265 et seq. 

{m) Aa to conditions in general, see p. 583. pfjsi ; as to tho limits of 
siiapeiision of vesting, see title Peupf/ujities, Vol. XXII., pp. 293 et seq. 

(n) See, general ly,^S7taw v. Ford (1877), 7 <;h. 1>. 069. 673, 674. 

(o) Re Catt's Trusts (1804), 2 Hem. & M. 46, 53; Mmqra^e v. Brooke 
(1884), 26Ch.D. 792, 794. 

(p) Radnor (Earl) v. Shafio (1806), 11 Vca. 448, 454. For forms of 
options to purchase, see Fncyclopaedia of Forms and Prccodentb, Vol. 
XV., p. 655. As to the effect of acts in the nature of a<lvanoement to 
the donee of the property subject to the option, see Sluirpe v. Sharpe 
(1840), 10 L. J. (EX.EQ.J 2. 
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beinp; given (a). A mere option to purchase to a named donee 
may be personal to the donee and not transmiBsible (h) ; on the 
other hand, a gift for a named consideration is primd facie 
construed as transinissible to the donee’s representatives and 
assigns (o). Such a gift, according to tho context of the will and 
the circumstances, may be an option over tho testator's interest 
as a more bounty (</ ), or may create the relationship of vendor and 
purchaser between tlui testator’s estate and the donee (^). 

The donee must as a rule strictly comjdy with any terms of the 
option as to the time of signifying his exercise of the option (/), 
time of payment (//) or otlu^rwise. He is entitled on exercising the 

(a) l’’or ('A.'implca of options to piircliiisc at a valuation, see IJUivardu v. 

Edwards 1 .lur. 054 ; Waitr v. Morland (1806). 12 Jur. (n. S.) 703, 

( A. ; as to options at a price to he fixed hy the trn.stccs, see lindttor {Earl) 
V. ShafUi, (1805) II 448; Edmonds v, d/ZZ/rn (1855), 20 Renv. 54. 
Ah to diiections for taking the price into lUM'.ouiit on distrihution, sec Ke 
Dallrnff/rr^ Dalbufiier v. JJaUmvffrr^ [1890] 1 (3i. 372, A. 

(b) ICadnor {Ead) v. Shaflo, supta, at ji. 456; Doe fl. fhu'ies V. Davies 
(1851), 15 Jur. 1020; Re Cousins, Alexander v. ('rose (1885), 30 Cli. 1). 
203, C: A. in 8U(di a in order to allVct persons claiiiiing under him, 
the donee must d(» some act to show his exercise of the option [Radnor 
[Earl) V. Slhafto, supra, at p. 4.55 (apparently an accept ain‘e hy will 
might Ruflico) ). Sec also MeKendrieh v. beivis (1880), 15 Victorian Law 
Uoports, 450 (after o])tion exercuHe<l, obligation to pay was not personal to 
donee). 

(f) rai/lor V. Cooper (1840), 10 Jur. 1078; Dehhaw v. Rollins, [1904] 

1 J. Jl. 284, 280. 

(d) luHiieh a case it appears (bat the donee is a more dovisixj under 
the Ileal Kstale Charges Aet, 1854 (1" 1^ Viet. c. 1 13), s. 1 (L(»cke King's 

Act), and does not tale tree from incninhiaiiecH (see title KxErij'ions and 
Administratohs, Vol. XIV., p. 288) ; he tluTrfcm^ may not be entitl(‘d to 
ail abstract of title (/h'ooAc V. (Uirrod (\Hi)'i), 2 L»e G. A J. 62, aflirming 
S. C., 3 K. iS.'. J. 608 ; Re Davison and Torrens (1865), 17 1. Gh. U. 7). 

(c) In such a case tho donee is entitled to take free from ineumhninces 
and to have tho title shown at all events to this extent Given v. Massey 
(1802). 31 Ti, II. Ir. 126; Re Wilson, Wilson v. Wilson, jlOOS] 1 Ch. 839). 
ft nppoar.s that a gift eonditional on tlie giving of any eonsideratioii [Blou'er 
V. Monrt (1752), 2 Ves. .^eii. 42o, 422). sneh as a releasi* of an exi^ling 
right of dower (see title Kxkcutok.r and Administrators. Vol. XIV., 
p. 270, notoR [k) — (in) ) Or of an existing debt due from the te.stator {ibid., 
notes (g)--[i) ), prim/i faeie constitutes tho donee a purchaser, so as to 
give him priority for hi.s legacy , but it sceins that wlmrc the consideration 
I.S the conveyance of laud to third persouR, and not to the testator’s estate, 
the legatee convering the land accordingly lias no lien on the land for pay- 
ment ol Ilia legacy {Darker v. Darker (1870), L. R. 10 F.q. 438) ; and if the 
gift is conditional on releasing a claim against a third prirty the donee 
has no priority {Re Whitehead, Whilehead v. Street, [1913] 2 Ch. 56). See 
alsft Davies v. Datnes (1901), 20 Kew Zealand Reports, 636 (gift of term of 
years conditional on payment of rent etc.). 

(/) In cases where an olYcr has to be made by the trustees, or the price 
has to be lixed. time may run only from communication of the terms to 
lUo donee (LUford {Lord) y, Powys Keck (No. 1) (1862), 30 Beav. 295; 
Aiaftri V. Tawney (1807), 2 Ch. App. 143). If time is directed to run from 
an rvont actually happening in the testator’s lifetime, but as.Rumed by tho 
testator to happen after his death, the direction may be construed so that 
time will run from the death of the testator {Evans v. Stratford (1864), 

2 IL m. A' M, 142). If no time is fixed, the donee is allowed a roason- 

able time {Buckstep v. (1686), 1 Vern. 362). 

{g) Master y. Willovghby (1706), 2 Bro. Pari, Cas. 244 ; Dawson v. 
Dawson (1837). 8 Sim. 346 ; Brooke v. Oarrod (1857) 2 De G. & J. 62. In 
all these cases there was a gift over on non-payment within the time ; the 
mere signification of acceptance was not sufficient to comply with the will 
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option to the surplus, after deducting the price, on any sale after 8. 

the testator’s death made on a compulsory purchase (h) or in an Interestti 
action to administer the testator’s estate (/). Where two or more which may 
.options to purchase the same property are given to difTorent donees 
without any priority, and all are exercised concurronily, the effect oy will, 
may be that all the options fail to take effect (A*). 

1046. A testator who has several properties all having the same Rights of 
description may by hia will give one of them to a doue»\ leaving selectioa, 
the choice of tliat one to the donee (/); and generally tlie testator 
may give riglits to select properly to any value or amount (m). 

The fact that the donee is to be able to select may appear either by 
express words in the will, or by reasonable inference from it (a), 
and where no limit is placed on the right of selection, the court 
treats the donee as entitled to take the whole property to which 
the right ap])lioM, if ho duly shows that such is his choice (o). 

If, however, the will shows that the testator intends to give a /inpt»rr«ct 
particular pro])eriy to a legatee, and, owing to the testator having 
several properties answering the description in the will of the 
particular })ro])orty given, the court is unable to say either from 
the will itself or from extrinsic evidence (p) which of tlu‘- several 

(A) Kei'aul's AWe ( 1851)), 4 Do (5. & J. 503, V. A. 

(i) Ke Kerry, Hocock v. Kerry, Arnidl v. Kerry, jlSBO) W. N. 3. 

(A*) Soo JIucLsU'p V. Muikem (1G8<D. 1 Vom. hOC, 303; Jeffrey v. St'oli 
(1870), 27 (fraiit (Ontario), 314. 

(l) A/iteti V. Agfcn, [1894] 3 Oh, 260, per Komkr, J., at p. 262; 

V. Moore (i860), 6 Our. (N. s.) 883; Oo. Ijitt. 145 ;i. As to this priacipio, 
in the case of adci'.d, aeo title Deeds and OiiiEa Instruments, Voh X.^ 
p. 457. 

(m) For an exaint»lo of a right to Bclcet land of a certain value, see 
Bandon (Earl) v. Moreland, [1910] 1 I. K. 220. After an unequivocal 
Heleefiioi, flic donee cannot change and make a frofih scloidion (Liltiedale 
V. 7>*iV/, ( 1876), 24 W. R. 5t>7); oompiire j 601, po«/. 

(n) Anten y.Asten,isupra, at p. 203 ; Marshal' b> Jirace) Vase ( 1598), Dyer, 

281 a, u. Thus, whore a devise is general of ton iioros ad joining orsiiiTound- 
ing a house, jiart of n larger quantity, the olioio** of hiioIj ten acres is in the 
do"ieo {flobson v. Blackburn (1833), ! Aly. & K, 571, 575; Tnpley v. 

Eagleton (1879), 12 Ch. 1). 083 (“t\co houKrs in 4C. h< rcct,” tlio tCHfator 
having three) ; Duckmanion v, DucAmaiffon ( I860), 5 II. At N. 219 (“one 
close in K. field ”) ). In the case of a gift of a nuinbor of Hhai(‘H out of a 
larger number, sonic of which arc fully paid and others (mJy partly ])aid, 
the legatee has an absolute right to select tlm best sharoH {Jaaquen v. 

Chambers (1846), 2 Coll. 435, 441 ; Millard v. Bailey (1866), L. R. 1 Kq. 

378; O' Donnell Welsh, [liUy^] I J. R. 115; ,"^he]>. (tMl. Preston) 

251)! unless the class of shares referred to by the testator can bo ascertained 
by construction of the will {lie Oheudle, Bishap v. Uoll, [1900] 2 Ch. 620, 

C. A.). In Wilson v. Wilson (1847), 1 Dc C. & Sm. 152, on the words ol 
the will, the right of choice was given not to the. <loneo, but to the other 
persons interested. 

(o) Arthur y. Mackinnon (1879), 11 Ch. D. 385. where Je.ssel, M.R., 
said that, following the words literally, the donee might take the whole 

with the exception of one article of probably no value, when the maxim i 

de minimis would apply ; Ke SharUind, Kemp v. Jioz^, [1890] 1 Ch. 517 ; 
and see Cooke v. Farrawi (1816), 7 Taunt. 122; Kennedy v. Kennedy 
(1863), 10 Hare, 438; not followed in Arthur v. Maeklnnan, supra, hut 
distinguished from the latter case and fo)lowf‘d in Re Gilleepie, Oulespie v. 

Gillespie (1902), 22 New Zealand Law Report.y, 74, 76, C, A. (selection after 
taking possession). 

{p) Richardson v. Watson (1833), 4 B. A Ad. 787 ; Blundell v. Oladstons 
(1862), 3 Mao. & G. 692; see p. 632, post 
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8*ot. 2. properties the testator referred to, the gift must fail for uncertainty, 
Interests and the coiu*t cannot, in order to avoid an intestacy, change the 
which may will or construe it as giving to the legatee the option of choosing 
be Created one of the properties (7). 

Where a right of selection is given to one donee, and the 
Lapse of rigtii remainder of the property after selection is given to another donee, 
ofseiectiou. specifically and not by way of residuary gift, and the right of 
selection lapses by the death of the first donee in the testator s 
lifetime, the gift to the second donee also fails (r). 


Part I II.- -Testamentary Capacity. 

Sect. l.—Soumhi^HS of Mind, 

Soundness 1047. It is necessary for the validity of a will that the testator 

of mind. should bo of sound mind, liiernory and understanding, words which 
time out of mind liavo been held to mean sf)und disposing mind, 
and to import sufficient capacity to deal with and appreciate the 
various dispositions of property to which the testator is about to 
allh his signaiuro(a) ; hut a will is not revoked by the subsequent 
insauity of tho testator (/^). 

Moaning. Jti oi’iler to constitute a sound disposing mind, a testator must 
not only bo able to understand that he is by his will giving his 
])roporty to one or inoro objects of his regard, but he must also 
have capacity to com})reheiid and to recollect the extent of his 
pro[)erty and tho nature of the claims of others whom by his will 
ho is excluding from participation in that property (c). For tliis 
purpose it is essential tliat no disorder of the mind shall poison his 
afiections, pervert his sense of right, or prevent tlie exercise of his 
natural faculties, that no insane delusion shall influence his will in 
disposing of his property, and bring about a disposal of it which 
if tho mind had been sound would not have been made(rf). 
Tervorsion of moral feeling docs not constitute unsoundness of 
mind (c). 

iCt centricUy, Eccentricity alone does not prevent a man from disjiosing of his 
property by will {/) ; and though the extravagance of the provisions 
of a will may bo sufficient to place the burden of proving capacity 
upon the person propounding it, yet it is not in itself conclusive 
evidence of unsoundness of mind {(f). 

( 0 } Asien v. Asicn, [I8U-11 3 (’h. 200, 263, adopted in Ee Oheadle, BigJiop 
V. i/oW, [1900J 2 Cb. 620, C. A., yar Lord Alvekstoxe, M.It., at p. 633. 

(r) Boyce v. Boyce (1849), 16 Sira. 476. 

(a) llagtilow V, Stobie (1865), L. K. 1 P. & D. 64, 68. 

(t) Swinburne on Wills, Part II., soot. 3, pi. 3 ; Forge and Uembling'g 
('n^e [ 1588), 4 Co. Rep. 60 b, 61 b. 

(S) Banks v. OoodfeUow (1870). L. R, 5 Q. B. 649, 569. citing Harwood 
V. Baker (1840), 3 Moo. P. C. C. 282 ; and see generally title Lunatics and 
Persons of Unsound Mind, Vol. XIX., pp. 403, 40i. 

(d) Banks v. GoodJ'cllona^ «Mpra, per Cockbuun, O.J., at p. 565: Hope 
▼. Campbell, [ls99] A. 0. 1- 

(e) Fr&re v. Peacocke {lB4Qh 1 Boh, Eccl. 442, 450. 

(/l FUkinghnx. Gray, [1899| A. C. 401, 407, P. C. 

[g) Austen v. Graham (1854), 8 Moo. P. C. C. 403 
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1048. Generally speaking, the law presumes sanity, and no 
evidence is required to prove the testator’s sanity if not im- 
peached (h), \\ hen, however, it is impeached and the whole case 
is before the court on evidence, the court must pronounce against 
tlie validity of the will unless the evidence on tlie whole is sufficient 
to establish affirmatively that the testator was of sound mind at 
the time of execution (i). 

1049. The burden of proof therefore that a testator was of sound 
mind at the date of executing his will is upon the person who sots 
up the wiU(/»:); hut where habitual insanity does not exist the 
proof of actual insanity at the time of executing the will must 
come from those who iiiipeach the \Nill(/.). The issue of capacity 
is one of fact(c/). The burden of proof of sanity is considerably 
increased when it appeals that tlio testator had been subject to 
previous unsoiindnoss of mind (b), and in such a case a will sliould 
be regarded with great distrust, and every prosiuni)tion should 
in the first instance he made against it(<.‘j; ospeciuily wluu’O tlio 
will is an iii(»fficious one, lor the justice or injustice of the disposi- 
tion may throw some liglit upon the question of the te-stator’s 
capacity (^/k 

1050. ()iic(! insnnitv before the date of the will in question has 
been estiiblislu'd, the hurden lies on the party projmuiiding ilv) 
will to sliow that it was made afl(*.r recovery or during a liu'id 
interval (c). It is not, however, necessary in order to coustiti'^o 
a lucid interval tliat the subject tlieroof shouhl ho restored i'> ■ s 
vigorous or active a state of intellect as ho had enjoyed previously 
to the visitation of tlio lunacy (/). 

1051. Where the testator has boon found Inniitic by inquisition 
from a period prior to the execution of the will, this, though not 
conclusive against the will, is sullicieio, to require the parly 
propounding it to prove that the testator w .s of sound mind wdieu 
the will Nvas executed (,//). 


(A) Steedy,Call('.!/ (183()), I Keen, 035 ; BinfSuUon v. Sadfer (1857), 
6 W. K. S80. 

(t) SymcH V. Grcni ( IS59), 1 Sw. h Tr. 401 , 402 ; Smith v. TMllt (1807), 
L. R. 1 P. it D. 3U8 ; KcmfH v. ]\rJ)oiin€ll (1872), 6 I. Ih Jhi. (111. As to 
evidence of insamty, sco lillo Lunatics and Picksonh or Un.sound Mind, 
VoL XIX., pp. m'et serj. 

{k) Smr.e v. Smct> ( 1 S70), 5 P. D. 84, 1) I ; and a<u) {, 0 )}f{lord{lCnrl) v. Purdon 
(1877), 1 L. R. Ir. 75 ; JVaring v. Waring (1848), 0 .Moo. P. C. C. 341, 355 ; 
Sutton V. Sndtvr, supra: Chare v. Chare (1801)), )/. If. 1 P. &D. 055, 057. 

(1) Chambers and Yalman v. Queenh Proctor (1810), 2 (Juri. 415, 441. 

(«) Longford (Earl) v. Purdon^ suprOf at p. 70 ; Sutton v. Sadhr, supra* 

(6) Smee v. Smee, supra ; Groom v. Thomas (1820), 2 Hag. Ecc. 433. 

(c) Banls v. Goodjellow (1870), L. R. 5 C^. 13. 540, 670 (te.sUtor subject 
to delusions). 

id) Harwood V. Baker (1840), 3 Moo. P, C- 0. 282, 291. 

(e) Cartwright y, Cartwright (1793), 1 Phillim. 00, 100 ; White v. Drivi^ 
(1809), 1 Phillirn. 84, 88 ; NicJtoh arid Freeman v. Bine (1858), 1 Sw. & Tr, 
239 ; and sec title Llnaiics and Persons of Unsound Mind, Vol. XIX., 
p. 407. 

if) Ez parte llolgland (1805), 11 Vcp. 10, 11 ; Creagh v. Blood (1845), 
8 1. Eg, B. 434, 439. 

(g) Barmatyne v. Bannatyne (1852), 2 Rob. Eocl. 472, 477 ; In the Goods 
of Watte (1837), 1 Curt. 694 ; Snook v. Watte (1848), 11 Beav. 105. 
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1052. The true criterion of meanity is the existence or non- 
existence of delusion, that is, the belief in facts which no rational 
person could believe (/O. 

The existence of a delusion compatible with the retention of the 
general powers and faculties of the mind is not, however, sufficient 
to overthrow the will, unless the delusion is such as was calculated 
to influence the testatnr in making it(i). Thus, the mere existence 
of a delusion in the mind of a person making a disposition is not 
sufficient to avoid it, even though connected with the subject-matter 
of the disposition (A ). It is a question of fact whether the delusion 
affected the disposition (1). 

1053. Fri cases where unsoundnoss of mind arises from want of 
intelligfuico occasioned by defective organisation, or by supervening 
physical infirmity, or by the decay of advancing age, as distinguished 
from nuintal derniigoment, such defect of intolligniice isal:.o a cause 
of incapacity. Tn these cases, however, tfioiigii the mental power 
may he reduced below the ordinary standard, yet if there is suffi- 
cient intelligence to understand and appreciate the testamentary 
act in its (liHerciit bearings, the power to make a will rfemains (7?i). 

Sect. 2. — Infants. 

1054. Except in certain special cases (a), no W'ill made by any 
person under the ago of twenty-one years is valid (u). 

Sect. 3. — Married l[ 

1055. A w^oniau inarriod on or after tlie 1st January, 1883, can 
dispose by will of all her pro[’erty, whether veal or personal, as if 
she were a feme s(de(p), A woman married before the 1st January, 


{It) Dew V. ('lark (182(»), 3 Add. 79, 90; BovqhUm. v. Kuiqht (1873), 
L. It. 3 P. ^ 1). 04. 07 ; Dilkinglon v. Gray, f 1899J A. C. 40 1. l\ C. ; and 
SCO title Lunatics ano Peksons of Unsound Mind, Vol. XIX., pp. 392, 
393. 

(i) Danks v. Goodfellow (1870), L. R. 6 Q. B. 549, 571, followed in 
Murfeit v. Smith (1887). 12 P. T), 116; and see title Lunatics and 
Peksons of Unsound Mind, Vol. XIX., p. 396. 

{k) Jenkivs v. Morris (1880), 14 Ch. D. 674, C. A., disapproving the 
principle laid down in Warivg v. Warivg (1848), 6 Moo. P. C. C. 341, and 
Smith V. Tchhitt (1867), L. R. 1 P. & D. 398, that once a delusion has been 
shown to exist the burden of proving capacity is on the person insisting 
on the disposition, 

jj) See Dew v. Clark, svpra, where the delusion w as held to avoid the 

(m) Banks v. Goodfellow (1870), L. R. 5 Q. B. 649, 566; see Osmond v. 
Viitroy (1731), 3 P. Wms. 129. 

(u) As to these exceptions, see titles Executors and Administrators, 
Vol. XIV., pp. 101, 162; Inf.ants and Children, Vol. XVII., pp. 49, 
104 ; Royal Forces, Vol. XXV., p. 94, note {q). As to the power once 
posse.'^sod by an infant fo appoint a guardian by will for his infant children, 
8oe title Infants and Children, Vol. XVII., p. 59, note (i). 

(o) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 7. It seems that this 
provision dors not bind the King, who in legal contemplation is never a 
minor ; see title OoNSTiTxyVlONAL Law, Vol. VL, p. 364. 

(p) Married Women’s Property Act, 1882 (46 k 46 Viet. c. 75), s. 1 ; 
see title Husband and Wife, Vol. XVI., p. 380. For a form of will of 
a married woman, see Encyclopedia of .Forms and Precedents, Vol. XV., 
p. 443. 
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1888, is enabled to dispose by will of property to which her title Sect. s. 
accrues after that dale, including any wages, earnings, money, or Married 
property gained or actpiired by her (q). Women. 


The statutory provision (r) that a will is to bo con.'^truod to ' 
speak from the death of the testator aj)plios to ibo will of a 
married woman dying after the 5th December, ISild, uuule during 
coverture, cither before or after that date («), wlielber she is or 
is not entitled to any separate property at the time of making it, 
and such a will does not require to bo re-executed or republish('d 
after the death of her husband (tX Her will executcul during 
coverture operates on all the property she has at her death {it), 

1056. JrresiJective of statute, a nmrriod w'Oinan can dispose by will rower of 
of property to which she is entitled as executrix so far as to appoint <rspot*aion 
an executor to the original testator for the ])urpo8e of continuing 

the chain of nqiresonlation (a ) ; of personal estate, not settled as her 
separate j)roperty, if her husband consents to lije ])arti(;iilar will, 
and survives her, and does not retract the consent before 
l)r()bate (Ij); of real and ])er8onal property settled in equity as her 
separate property and the savings thereof a]id rcuiis and profits 
of real estate to wliicli hlie is etitiiled (c); and of veal and personal 
pro])orty over which she lias a power of appoinimonUd). 

Si'Urr. 4.- 

1057. Pvoal and personal projierty of every description mey, Allens, 
since tlio r2th May, 1870, be taken, acijuirod, held, and dispn m1 

of by an alrnii in the same inannor in all j*cspects as by a nalm al- 
burn British suliject (e). This provision does not, however, apply 
to property to w'liich any persim lias or may become entitled by 
reason of any dis])Osition made before that date, or in pursuance 
of any devolution by law on the death of any person dying before 
that date (/). 

S]i:(T. 5.— Convicts, 

1058. There seems never to have been any personal incapacity to Convicts, 
prevent a convict from making a will, but ^^nder the old law of 
forfeiture for treason and felony hnd of aitaindiT the convict 

(q) Munird Worncu’s I^roperty Act, 1882 (4/5 &■ 40 Viet. c. 7ff)t 6. G. Ah 
to a rnarru'd woman’s powers of disposition before ISS,'*, sen title llusnANn 
AND WiVK, Vol. XVf., pp. 348 et mj. ; and as to her i»owe,r of disposing of 
personaliv with her husband’s consent, poc ibui, p. 32o, uoto {k)\ hlliot 
V. Norik ‘imoll 1 <'h. 424. 

(r) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 20), r. 24; soe pp. 001 ct seq,, 
post. 

(s) lie Wnlie, Wf/He v. Moffat, [1895] 2 Ch. 110. 

(t) Married Women’s Property Act, 1893 (oO 57 Viot. e. 03), 8. 3. 

As to the law in the rase of married women dying before this date, sec title 
Husband and Wike, Vol. XVI., p. 380, note (jf). 

(tt) lie James, Uole v. Iklhune, [1910] I (’h. IT, 7. . 

(fl) ^cammell v. Wilkinsov (1802), 2 Bust, .552. 

(5) Fcitiplnce v. Gorges (1789), 1 Ves. 40; Jlrnhnm v. BurcheU (1820), 3 
Add. 243, 203 ; In the Goods of Crofts (1809), L. li. 2 V. 6c D. 18. 

(c) Brownrigg v. Bike (1882), 7 r. D. 61. 

(d) See title Btj.‘'Bakd and Wife, vqd. XV^I.,p. 380. 

(s) Naturalization Act, 1870 (33 Sc 34 Viet. c. 14), 8, 2. 

If) Ibid., 8. 2 (3) ; see title Aliens, Vol. I., p. 307. 
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ceased to have any property on which such will could operate (g). 
Since the 4th July, 1870, forfeiture for treason and felony has b^n 
abolished {h), and the convict’s property may be vested in an 
administrator (i) ; but it seems that the convict has full testamentary 
capacity {k). 


Part IV. — Capacity to Benefit under a Will. 

Sect. 1. — In General 

1059. There must be a donee capable of being made the o^Yne^ 
of the thing given, at the time when the gift is to vest in interest (^). 
As a gciiieral rule, whoever may be a grantee under a gift inter 
vivos, whether in a conveyance at coiumon law, under tlio Statute 
of Uses or otljerwise, may be a doneo under a will (7n) ; and the 
testator is not restricted to donees wlio are in existence at the date 
of the will, though the donee must always be described with certainty, 
or must be capable of being ascertained on evidence which is 
admissible (n). The description may, if the will requires, or allow^s, 


(a) See Bl. Com., p. 409, n. ; Williams, Executors and Ailiiiinistrators, 
lOtli ed., pp. 50, 51, As 1o probate of the will of a frh de se, see In the 
Goods of Bailcij (1801), 2 Sw. & Tr. 100. 

(h) E<»rleiturc Act, 1870 (33 & 34 Viet. c. 23). 

(t) See titles Criminal Law and Procedure, VoJ. IX., p. 420 ; Prison.s, 
Vol. XXlll., pp. 201 et seq. 

{k) JSee Williams, Executors and Administrators, lotli od., pp. 50, 51; 
Ite Harris, Ex parte Graves (1881), 19 Cli. 1). 1 ; In the Estate of Gripven, 
flOlllP, 108. 

(l) Brown v, BurdcU {m2), 21 Cli. D. 667 ; and boo 8. C. (1888), 40 
(.!!j. 1). 244, C. A., per Kay, J., at p. 256 (diiection to block u]i a liou.so for 
tuciity years). Gifts to non-existent poisons or corporal ions by name or 
descrijition, tnnqaam in esse, are void (or want o1 projier ubjocts ( 1 Preston, 
.Vbstrucls of Tillo, pp. 128, 129; Egcrioti v. Brownlow '{Earl) (1853), 4 
II. L, t\a8. 1, 122). Gifts to persons for the hoiiefit of animals or the 
maintimance of inanimate objects aro in somo cji^es valid ; see titl( 3 s 
Chauitie.s, Vol. IV.. p. 116; Pkiipetuities, Vol. XXII., p. 297, note (r) ; 
and ns to the lawful objocts of a trust, see title Trusts and Trustees^ 
p. 25, aiiie, 

(m) Shop. Touch, (ed. Preston) 414. As to ooinpoteney to take a gift 
infer vivos, see title Gifts, Vol. XV., p. 4(»4. 

(n) E(»r examples of gifts void lor uncertainty in this respect, see 
Cheyveifs (Lord) Case (mi), 5 Co. Rep. 68 a, 08 b ; Wchirs Case (1607) 

1 1^)11. Abr. 609 (twenty of the poorest of the testator’s kindred) ; Beal v. 
Wyman (1650), Sty. 240 (the heirs male of any of the testator’s sons or 
next of kin); Bate v. Amherst (1663), T. Uaym. 82; iytrode v. Russel 
1 1708), 2 Vein. 621, per Tract, J.. at p. 624 (to one of the sons of J. S. 
who had several sons); Doe d. Uayter v. Joinville (1802), 3 East, 172 
(to A.’s family, where no certain meaning could be given to the words) • 
Dae d. Smith v. Kemino (1836), 2 Or. U, k R. 638 (to the younger branches 
of the family of W., wKere several interpretations were equally possible- 
compare Doe d, Wright v. Fhmptre t\S20), 3 B. & Aid. 474, 480) ; In the 
(tooas of Baglis (1862), 8 JiiT. (N. S.) 546 (appointment of A. executor, with 
any two of The testator’s sons) ; In the Goods of Blaekwell (1877), 2 P. D. 
72 (appointment of one of the testator’s sisters to be executrix) ; Smithwick 
V. Hayden (1887i. 19 L. R. Ir. 490, 0. A. (“any female niece or female 
relative of A. provided she mairies a person of the name of B., residing in 
C., and . , , a Roman Catholio'*); Be Stephenson, Donaldson v. Bamher, 
(18971 ^ Ch. 76, C. A, (gift to “the cJiildren of the deceased son (named 
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be acquired by the donee after the date of the will on any future 
event and contingency, or, it seems, by the testator’s own act in 
the ordinary course of his affairs or in the iimnagomeut of his 
property, or by the acts of third i)Grflon9(o). TIk'vo may thus be 
a gift to a child ni ventre sa inerci^pX or other person unborn or 
not ascertaiutnl at the date of the will, or to a class, that is to say 
to persons who are intended (q) to be ascertained as thosi‘ I'omposing 
a described fluctuating (r) body of persons {a) at a particular future 
time (t)y and are to take one divisihlo subject in cca taiii pri»])ortionate 
shares (u), the amount of which depoiids on the ascertainment of 
all those persons (a:). In the case, liowever, of such gifts to tale*, 
efi'ect in the future, the rules of law directed to prevent perpetuity 
must be observed (:c). 

Sect. 2. — Incapaciti^ of Various Persons, 

1060. The common law disability of aliens to take imdoi'a doviso 
of land has now been removed by statute (a). 

1061. The attesting witnesses, and the ImsluiTids or wives of the 
attesting witnesses, are under a disal)ility, and may not take under 
a gift contained in the testamentary instrument bo attesUul (/)). 

1062. Tlie character of the (estate takem by a person who is at 
once the donee iiiider the will and tlie heir of ilio testator is now 
by statute that of an estate by purchase and not by descent (c). 

D.) of ruy fiilhor’s sister ” ; there were three such sons ; no ovidimce to v/,' ar 
up the ainbiguil.y appears to have been tendered) ; and Ke(5 1'l/oi v. Pi/ot 
(1740), 1 Ve.s. Sell. 335, 337, citing Jluchstepv. Mathews 1 Vera. 362. 

{{)) V. Sargon {lH37), 2 Keen, 255. per Jjord Lanodalk, M.K., at 

p. 2C0 ; S. 0. on appeal ^838), 3 My. & Or. 507, per Lord (Jottenuam, L.C., 
at p. 511 (partners, or th(\ persons to whom testatrix iniglit have disjmsed 
of her business). The act must not be iestaio 'ulary in characaor, unless 
the proper fornialiiios arc observed ; compare, 'he cases cited in note (n), 
1). CSC), post. 

(p) Marsh v. Kirhg ( 1 035), 1 Rep. Oh. 41 [7GJ ; Bimirt v. Uopegood (1718), 
1 P. Wins. 480, 487 (gilt over in case testator should leave no son ut the 
time of his deutli, held not to have taken elTecUowing to tnrih of post- 
humous son) ; Mogg v. Mogg (l8l6), 1 Mvr. 6.54, 705 ; liUivkhtirn v. /^'tables 
(1814), 2 Ves. & B. 367. As to gifts to illegitiiuate childn n en venire ea 
mire, see p. 543, post. iVs to the construction of certain gifts under which 
a child en ventre is considered as living, sec i». 740, poU. 

Ig) Whether a gih is a class gift is a question ol e/ujstrucfciori of tho 
wUl, and of intention {Kingsbury v. Walter, flOOJ 1 A. (1 187, 190, 193). 

(r) A gift to persons all nominatim, or all ^o de-'cribed ivs to be fixed at 
the time of gift, and so that there is no fliietuatjon, is not a chiss gift 
{Cruse V. Ihfwell (1858), 4 Drew. 215; see iJimond v, Bostock (1875), 10 
Oh. App. 358, 361); but as to cases where sonic members are so referred 
to, SCO p. 615, post 

(«) As to what descriptions constitute the donees into a class, see p. 614, 
post. 

(f) As to tho canons of construcUon as to the lime of ascertaining a 
cliifis.sce pp. 616, 714, post. A gift cannoi be made to benefit the members 
of a non -chant able fluctuating body indefinitely in time; see p. 645, post 
(u) Penrks v. MoseLeg (1880), 6 App. Cas. 714, 723. 

(uj) Bentinck v. Foriland {Duke) (1877), 7 Lh. D. 693, 698, 

{sc) See title Peupetcities, VoL XXII. , pp. 293 it seq, 

(a) See title Aliens, VoL L, pp. 306, 307. 
ih) See p. 656, posts 

(o) See title Descent and Distribution, Vol. XL, p. 8. 
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1063. A testator^B wife has from early times been capable of 
taking under his will(<i). 

1064. In general a gift by will cannot be made to a person who 
is dead at the date of the will (e), and the gift fails if the donee is 
dead at the death of tlie testator, even though he is alive at the date 
of the will (/) ; the representatives of such persons take no interest 
under such gifts. ^J'lie burden of proof that tlie donee was alive at 
the death of the testator so as to be capable of taking benefits 
under the will is on those deriving title under the donee (.7). 

A gift may well be made, however, to form part of the estate 
of a deceased person (A) ; and further, even where the donee pre- 
deceases the testator, in certain cases by statute (i), and in every 
case l)y the addition of a suilicient substitutional gift (h), the 
property may pass as if the donee had survived the testator, or may 
be made to form part of tlie donee’s estate. 

1065. Individual Koman Catholics are no longer under a disability 
to take any gift (/) ; and the fact that a donee is a Jesuit or belongs 
to any society under vows as to the properly of its meml^ers does 
not affect his riglit to take a bem:tit (m). 

1066. A testator cannot give proiwrty by will to any supiirstitious 
uses (a); nor, it seems, to any order or society of the Church of 
lionie bound l)y religious or monastic vows (0), as distinct from the 
individual members of such orders (p ) ; or for or to any other 
purpose or olijoct forbi«lden by statuio or by public policy (7). 


{d) Bract, lo. 04 (BoUh Scries, Vol. 11,, pp. (Ul, 07) ; Lit tlc( on’s Tciiiirea, 
R. 108; Avon. (150.1), Bro. (n. c.) pi. 55. to the rule in couveyauees 
by deed, sec title Hisband axd VVike, Vol. XVL, p. ,191. 

(c) lie Smifh'ti Trusts (1875), 5 Cli. D. 407, n., 498. n, ; Kehcy v. Ellis 
(1878), 18 L. T. 471, 473. 

{J ) As to lapse, SCO ]>p. 607 et seq., post. 

{(j) Wing V, Avgrave (1860), 8 II. L. Cas. 183; Uiidryu-ood v. ir?’no 
(1855). 4 Do Q. 31. A' (i, 633 ; lie Vherii'.'s Trusts (1870), 5 (,'li. App. 139 ; 
Re Lewes' Trusts (L87J), 6 (Ji. App. 3.50; Re Walher (1871), 7 Cli. App. 
120; lie Jienjamin, Neville v. Benjamin, fl!)02] 1 Ch. 723; Re Alder sey, 
(Jibsori V. Hall, [190.5] 1 Ch. 181 ; and see Dowley v. Winfield (1844), 14 
Sim. 277 ; Mason v. Mason (1816); 1 Mcr. 308. As to the presumption of 
the fact of death from absence without being heard of for seven years, see 
title Kvidence, Vol, Xlli., pp. 500 et scq. 

(It) Seo p. 009, post. 

(i) Wills Act, 1837 (7 Will. 4 & 1 Viet. 0 . 26), ?«. 32, 33 ; sec p. 610, post. 

(A) As to the meaning of substitutional gifts, hoc p. 6ti8, post. 

The disability was removed by the Boinaii Catholic Belief Act, 1829 
(10 Geo. 4, c. 7), s. 23. 

(m) lie ^fcicalfes Trusts (1864), 10 L, T. 78, C. A. ; Ealivey v. Barden* 
[1899] 1 I. R. 608. 

(n) See title Ciiartties, Vol, IV„ p. 120. 

(0) Roman Catholic Relief Act, 1829 (10 Geo. 4, 0 . 7), s. 28; Roman 
C.’iiholie Charities Act, 1860 (23 24 Viet. c. 134); Vussai v. Hynes* 
[1906] 1 I. R, 639, 0,71. ; see Re Smith, Johnson v. Bright-Smith, [1914] 
i Ch. 937 (Franciacjins) ; and see title Charities, Vol. Iv., p, 122. 

{p) lie \V ilkinson' 8 Trusts (1887), I'J L, R. Ir, 538 ; Roche v. M'DermoU, 
[1901) 1 1. U, 394; Bradshaw v. Jaehman (1887), 21 L. R. Ir. 12. 

(q) Egerion t. Broitnlaw {Earl) (IS53), 4 H. L. Cas. 1, 241. 242; for 
examples. See title Charities, Vol. IV., pp. 122, 123. As to fraudulent 
devises, splitting an interest in order to create votes, see title IClections, 
Vol. XII., p. 153. As to gifts to illegitimate children, see p, 542, post; 
as to public policy in relatiOD to conditions, see pp. 583, 585, post 
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1067. A donee who has obtained a gift by fraud or undue Siot. a, 
influence is liable to have the gift set aside (r). Similarly, where a Incapacity 
legacy is given to a person under a particular character which he of Various 
has falsely assumed for the purpose of obtaining the bounty, and Poroons* 
which alone is shown or is inferred to be the motive of the bounty, uont^es 

the law docs not permit the donoo to avail himself of the legacy obtaining 
on the ground of fraud {s\ In these cases the quetslioii must be ^**®'*^* 
raised in the court of probate (/). 

1068. In general, on grounds of public policy (w), a person who is Donee killing 
proved (rt) to be guilty of the murder (?j) or manslaughter (c) of the U‘aiator. 

(r) See title ExEcrious and Admivistratous, VoI. XIV., p. 179. As 
to gifts to tho testator’s solieitor, seo title Soucixoiis, Yol. XXVI., p. 752. 

{n) Kennell v. Ahhott (1709), 4 Ves. 802, 800, t'XplaiiioU iit v. 

Mnihew (1850), 22 Boav, 328 ; Ke Boddhigton, lh)ddi.v<)ton v. Vlaridt 
(J883), 22 C\i J). 507. 002: ]Villcinsan v.Jnwjhin (1800). L. R. 2 Kq. 310; 
ainl see McKenna v. KvniU (1838), I lU'av. 134. (Oi thooiher Jiiind, in 
(hks V. UUcii. Vtnj'old v. J\vfold (1836). 1 Keen, OH."); RUhUm v. VohU 
(1839), 6 My. k ( r. Mn ; Uc Viik (IH.OU). 20 L. ,1. (<'ii.) JfiH; Turner v. 

Brittain (1863). 3 New Rep. 21 ; and Re Boddimjton, BotUhigkn v. ClarinU 
supra, tln^ aHsiimption ot ilie false cliaracte.r or the eoneeulnient of tlie 
trudi \sas licid not to liave been practised for tho i)urpoflO of obtaining tho 
bounty, and tho gilts wore not sot aside. 

(/) ileluieh v. Mellon (1876). 3 t'h. 1). 27. d.A., following Allen v. 

3/cRlierson (184.'5), 1 H. L. ('as. 191. For ciwes whore tlio gift hiis boon 
obtained on a seoret nruhn standing between the t<«tator and tJie donee, see 
title Trusts and Tru.strrs, p. 21, ante. 

(u) Cleaver v. Mutual Reserve Fund Fife Assoeialiov, 11892) 1 Q. B. l'»7, 
per Fiif, afcp. 156 : “ it ai>pearH to me that no system of jiimpniden e 
can with reason include among the rights which it enforces rights diu ( ;y 
resulting tf» the person as.sert,ing them from tlie erimo of that person. If 
no action can arise from fraud, it se^^ms impossible to suppose that it 
can arise from f(‘lony or misdemeanour.” The ruJes, similar to tha.t in 
the text, a(li)pi(‘d in other systems of jurisprudence in general dcqaind on 
tho prineiph* that the donee is unworthy to take as a Inmelieiary 
(erhunirurdig), and that the diMieased would pn mniably have disillh(^^it(*d 
his slayer or revoked the bequest to him (se. (!ode, Napolecnu kk. 727. 

901; (lerman Bur^MMliebes (h^setzbuch, ss. 231^9 2344; Wilson, l>igest 

of Anglo-AIuhammadan Law, ss. 267, 275 ; Fundji v. Jaindy (1895), 

24 (’anada Sujireine <3mrt Reports, 650, 6r»4), but fliis prineiple is not 
applicable to Knglish law (see n(d<‘ It), p. 540, /hA 7,). Tlu* rule laid down 
in (Heaver v. Matual Reserve Fund Fife Assort at ion, supra, is, it a]q>(*ar«, 
restricted to the assertion of a claiiu by the criminal or liis repn*,senta- 
tivcfl, and third parlies bond fide ,u‘qiiiring a title to personal property 
thronjjh the erimiiial may in senm- cases have protection; see titles 
Bills of LxeirANou, rnoMissoRy Noik.s and Nkoohahi.l Instruments, 

Vol. II., pp. 511 513; f'RTMlNAL Ji.^^V AND RiUKKDURFm Vol. fX., 

pp.684 ei seq. (restitution of property); FLirsoNAL pRorKiiTT, Vol. XXI)., 
p. 395 (riglits anneved to mere possession) ; Salk of Loods, Vol. XXV., 
p. 198 (revestiii^ of ]'ioperty in stolen ;xood‘^b 

(o) The incapacity is saiil not to dcjjciid eu the tiial or eonviciiou of tho 
donee, but on the fact of murder or manf'laujrhter itself (see Flferaon v. 

Westeott (1895), 88 Hun’s Reports (New York), 389, 393) ; the conviction 
is evidence of the fact (In the BsMe of [1911] P. 108, 112). If 

there is any possibility of a question whether the donee has been guilty 
of the crime, that must ho tried in cxuiit, hut proof of a conviction, 
upheld by the Court of Criminal Appeal, renders the fact ‘‘conclusively 
proved ” and “indisputable” {In the Estate of Hall, IJaU v. Knight 
and Baxter, [1914] P. 1, 0. A., per Oozbns-IIardt, M.K., at pp. 4, 7). 

{h) In the Estate of Crippen, supra ; and see Riggs v. Valmi'r (1889), 

115 New York Reports. 506 (murder, where the motive was to prc\^ent 
revocation of will in murderer’s favour). 

(e) In the Ksiaie of Hall, IlaU v. Knight and Baxter, euvra : and see 
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testator, or, it seems, to have caused the death of the testator by 
any act which is a felony or misdemeanour (rQ, cannot claim to 
take(<?) under the testator’s will (/) as against other persons 
claiming under the testator (^7) ; but, it appears, this is not the 
case if, for example, the will is made in the interv^al between the 
wound and the death {h)» 

1069. There is, however, no incapacity merely on account of the 
uninoritoriouB character of the donee, as distinct from .some 
invalidity in the intention of the testator (i). 

Lundy v. Lundy (liiO.”)). 24 Canada Ssiprcrno Court KcpoitK. ^,*>0 TIio 
motives and of moral puilt of tlif? crime are not considoied I 0 be 

important ; see llie latter ciu'c in the court below, nub norn. McKinnon v. 
/jvndy (IHtM), 21 Ontario (Jourt of App<‘al Reports. ddO, wiiere the 
distinction was t aken ; Jn the PJstaie of Jhill. Tlall V. Knujhi nnd Baxter, 
[19J4J JC 1, A., fer IIamiJvTun. L.J., at p. 7. 

{d) See Jn the h'hlaU of Hall, IJoll v. Knight nnd Borfer, ttitpra, per 
CozENS-Il Arj)y, M.R.. at p. 2. Ae to bow lar tliis may dilTor Irom maii- 
Blauf^litcr, see title Criminal Law and Prockduiib. Vol. IX.. pp. oSO ei eeq . 
It appears that the rule does not apply to excusable or justifiable Ijomicido 
{Lundy v. handy, eupra. at p. 052). 

(<?) As to the i)ower of felons in general to take, see p. 541, post. In In 
the Kslaie of Hall. Hall v. Knight and Jiaxler, supra, it was assumed that the 
Forfeiture Act, 1870 {'o,\ & 24 Viet. c. 2:>), had nothin;,^ to do with the 
matter. Tliere^ appears, liow(‘ver, to be no reported case before that Act 
in which the Oown, owing to the disability in question, lost property 
acquired hy the lelon at the time of conviction, and otlieTwise forfeitable 
to the Crown. In Brinee of Wales, etc. As sooi at ion Ho. \. Balmer {iSoS), 
25 Ihuiv. 005 (referred to in In the Ksiafe of (Jnpprn, (191 1 ) 1*. 108, 115. u., 
as deeidina a point similar to that in question), the Crown disdaiined, and 
the decision is grounded on fraud. 

if) It apjM'nr.4 from cijrtain American decisions that there is no similar 
restriction on the, ca]mc*ity to take on the death of anollnu* jierson where 
the right to take is conferred by statute w'ithout quaiilieation, such as the 
right of one of the next of kin under the, iSlaliites of Ihstribution (see title 
LiiSCKNT AND Di.stkihutidn, Vo). XL, pp. 1 ct w/.). who may take even 
where the intestate is murdi'red by him {Jte (Jaipenter's Kstate {\i^\Ki), 170 
IVniJsylvania Reports, 202 (parricide) ; Jie Johnson's Kstaie {VM)o). 2^1 
Pennsylvania Superior Court iteports, 255 (w'ifo murderer) ) ; or such as 
a statutory right to take as heir v. Hansom (1894), 59 North 

AVosteni Rop<irter, 935, C. A.), or a right to dower {Oicena v. Owens (1888), 
100 North ('arolina Reports, 242); but there may be a restriction in other 
eases of common law rights {Box v. Lanier (1904), 79 youtJi Western 
Reporter, 1042 (husband not entitled to take murdered wife’s clioses in 
action) ); the point appears to have beer, assumed also in In the Kslaie of 
Cri'P'peii, supra. 

{<j) It appears that the property goes to the persons who under the will 
have been entitled thereto had the donee died before the testator 
see In the Estate of Crippen. supra. 

{h) “ It cannot be denied that a will hy any one in favour of the person 
who killed him is good, if made in the interval between the wound and 
Ihe death” [Ltmdy v. Lundy, supra, per Tasciilreau, J., at p. 653). 
Apparently, the effect of revival (see p. 575, post) or rcpublication (see 
p. 577, post) after the wound wmuld be the fiame. 

(i) ThelUisaon v. Woodford, Woodford v. Thdlusson (1799), 4 Vca. 227, 
Sli 329 (u will is not affected “on account of the unmerit orious object in 
the view of the testator”); S. C. (1805), 11 Ves. 112, 145, II. L. (regret 
that such a will should be maintained “goes no farther than as a motive 
to see whether ... it ia an attempt to make an illegal disposition”). 
In the civil law. as administered by the Ecclesiastical Courts of Probate, it 
appears to have, been the rule that a le,gacy to a heretic, apostate, traitor, 
felon, excommiiiiicate person, outlawed ptwson, bastard, unlawful college, 
b heller, sodomite, or usurer was void (2 Swinburne, Testaments, 7th ed.. 
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1070. Tbe capacity to be a donee under a will is distinct from 
the capacity to receive the gift. Thus, an infant may be a donee 
under a will, but cannot give the executor a rocoipt for the gift, 
unless expressly or impliedly authorisod to do so by tho testator (/^)■ 
Similarly, a traitor or felon (not having killed the testator (/)) may 
be a donee, but tho property and the right to give a receipt for the 
gift may be vested in tlie administrator of his property A 
married woman can take under a will, and, excej)L in eas(^s where 
her husband has rights in the gift under the old law', can give a 
receipt for the gift(»)- A person of unsound mind nniy he a 
donee (a ) ; but an executor having notice of the nnsonndnoss of 
mind cannot get a good receipt from such a person himself (p). 

Where the disability to receive tho gift which is in question 
arises from the principles or custom or positive law of a foreign 


Pa-rt V.), hut this was not the ca9o at eonimon Jaw (SIicp, 'j’ourlL (ed. 
Preston) 414 ; as to felons, see the text, infra ; as to has I ai ds, see p. iA‘2, 
fost ; and as to instil utions, see pp. 543 et seq., post). 'J’he crime of a jieison 
named as executor, Jowvevi'r, may be a special eircnmst.'ince for nd'iisiii^ 
him a fjrant of probate, urohr the Tourt of Pr(»hate Act. 1857 (20 & 21 
Viet. c. 77), P- 73 (In the PJnUtte uj Crippen, f lOH) P. lOS, 111). 

(/i) Sco titles Kxkcutoks and Aomintstkatous, Vol. XIV., p. 271 ; 
InI'ANTS and CriiDDiiLN, Vol. XVI 1., pp. 75, 70, where tho question 
whether a parent or guardian can give a receipt for an infant’s legacy is 
also considered. In the case of an infant le,gat(‘e the oxecul.ors can 
obtain a good discharge by payment into court under the Trustee A' t, 
1803 (50 (.V 57 Viet. c. 53), «. 42, re-enacting tho Legaey Duty Act, i , ’-0 
(30 Geo. 3, c. 52). s. 32, and other subsequent onaciincnts, now rope.ih, d 
{lie Salaman, De Pms v. ^>ounenlhal, [K)07J 2 Gh. 46). Mere apprcijiriation 
and accumulation of the dividends may not c.xonerato thii residue oi Ihe 
estate (Rimell v, Simpfton (1848), 18 L. J. (Cli.) 55); Re SalamaUf De. JUiss 
V. t)0)\nenihil, mpra), although by this means the executors uiay in a 
proper case become themselves free from liability (Re Hall, IPoder v, 
Meiralfe, [1903] 2 Ch. 220, 233, G. A.). For a form of legacy to an infant, 
see Kncyclopjcdia of Forms and Precedents, Vo! XV., p. 425. 

(l) See pp. 539, 540, ante. 

(m) Forfeiture Aet. 1870 (33 & 34 Viet. e. 23), s'*. 9. 10; see titlm 
Criminal Law and Pkockdxjre, Vol. IX., p. 429 ; Prisons, Vol. XXI II., 

p. 201. * 

(a) See title Husband and Wife, Vol. XVI., p. 348. 

(o) In tho case of a conditional gift the court has jurisdiction to order 
the committee to do for the lunatic whateve.r i.s necessary to comply with 
the conditions imposed on him {Re Seflon {Earl) {n Renon of tlneomd 
Mind), [1898] 2 Gh. 378, 380, G. A.). Tho lunacy, however, may be an 
act of God preventing performance, and the lunatic's representatives may 
take on his dealh free from the condition if it is a cr»ndition subsequent 
(Re Greenwood, GoodJiart v. Woodkead, 11993J 1 f/h. 749, (\ A.). 

(») Tho executors may obtain a discliargc by payment into court in 
tho Ghancery Division ; see Re Parker's Will (1888), 39 Ch. D. 393, C. A. ; 
title Trusts and Trustkes, p. 175, ante. As to payments out of court 
in the Chancery Divi.sion for tho benefit of ihe lunatic, see Re UpfulVs Trust 
(^1851), 3 Mac. & G. 281 ; Re Irby (1853), 17 Peav. 334, not followed in 
Re Maefarlane (1862), 2 John. & H. 073; Re Raw (1861), 7 Jur. (n. fl.) 
410; and title Lunatics and Persons of Unbound Mind. Vol. XIX., 
p. 41 1. If the executors in proper time honestly appropriate and gel apart 
the legacy and invejst it and accumulate tlie dividends alter appropriation, 
they are free from responsibility for tbe legacy, in the case of an a«lnlt 
legatee of unsound nnnd (Pothecary v. Potheenry (1848). 2 De G. ISi. Sra. 
738, not following Rimell v. Simpson, suma). As to the authority of a 
committee or jim^i-comraittee appointed by the court, see title Lunatjcs 
akd Persons of Unsound Mind, VoL XIX., pp. 4.32 ei $$ q . 
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country, especially of a penal nature, it is not regarded by the 
Engliah court (q). 

Sfct. 3. — Illegitimate Children, 

1071. A doubt may arise whether the illegitimate children or 
other illegitimate relatives of the te.stator or a named person take 
under a gift in a will. The question depends upon, first, whether 
tlu3 words of the will describing the donees indicate such children 
or rehitives (r), which is a matter of construction of the will(s); 
and, secondly, whcitluir they are such persons as the law allows to 
be provided for in this manner. 

1072. It is a rule of law grounded on public policy that gifts cannot 
bo mado by will to the illegitimate children or other illegitimate 
ndativcH of any person, who are not l)oru or begotten nt the death 
of the testator, hy a description expressly or impliedly reh'rring to 
them as such(/). In the case of a gift to tlio future illogilijiiate 
children of a woman, without further description, this rule is the 
only restriction in tliis respect (a). 

Furtlujr, there cannot be a valid gift to an ilhjgitimato child not 
alive at tlie date of the will, and described only by refercuico to the fact 
of its paternity (/r). Where, lio^vever, the child is de.scnbod expressly 
or impliedly hy reference to tlio reputation of its paternity (as 
ill the case of a gift to the cliildrcn which a particular woman is 
reputed to liavo by a particular man), the gift is good, provided 
that the child in question has acquired the reputation (a) of sucli 
paternity at the testator’s death {h), 

(</) Worms V. l)e Tah/or (1880), 49 ]>. J. (cii.) 201, followed in Jte SfJoVs 
Trust, [1002J 1 Cln 488 (both ca'.e.< as to the appointment of n conseil 
judieiairo of a French prodi(jue,v>\m\\ howover, the loroign law did not vest 
llio property of the jrrodujne in the conseil judieioirc) ; see titles Action, 
Vol. L, p. 17 ; C oNFLiCT OF Laws, Ah>l. VI., pp. 283, 284. 

(r) A gift to illegitimate children living at tlio date of the will, and 
clearly referred to, is valid ; see Mvtlium v. Devon {Duke) (1719), 1 V. Wins. 
629 ; Darnelt v. Tagwell (ls62), 31 Iloav. 232 ; Ikniley v. BUzard (1868), 
4 Jur (N. s.) 052. Thus,iUegiliiuate children living at the dale of the will 
ean take under a gift V> children “legitimate or otherwise” {Howarlh v. 
Mills (1800), L. 11. 2 Eq. 389), or to ” the children of A. by her putative 
husband or any other person” {Be Brown's Trust (1873), "L. R. 16 Eq. 
239). It is sulliciont if tho children are referred to by name [Bivers's Case 
(1737). 1 Atk. 410). 

(«) As to the presumptions in construing gift.s to “ children ” and 
other relatives, and the cases in wdiich illegitimate relatives may take under 
such gifts, see p. 736, post, 

ft) Bill V. Crook (1873), L. R. 6 II. L. 265, 275, 278, 280, 285 ; Crook v. 
Hill (1870), 3 Ch. D. 773 ; UoU v. Hindrvy (1808), L. R. 7 Eq. 170. As 
to this rule in the case of deeds, see Blodwell v. Edwards (1596), Cro, 
Kliz. 509, commented on in (hclcsUm v. Fullalove (1874), 9 Ch. App. 147, 
105, 171 ; Ehbern v. Fowler, [19U9J 1 Ch. 578, C. A. 

(«) Re Ilastie's Trusts (1887), 35 Ch. D. 728 ; In the Estate of Frogley, 
[19051 1*. 1,37; Re Loveland, Loveland v. Loveland, [1906] 1 Ch. 542. 

(w) Be Bolton, Brown v. Bolton (1886), 31 Ch. D. 542, C. A. ; Be Du 
Bochsl, .ManseUv. Allen, [ 1901] 2 Ch. 441 ; overruled, but on the question of 
eoastmction only, in Re Pearce, Alliance ^1 ssurance Co., Ltd. v, Francis, [1914] 

1 Ch, 254, r. A. As to children en ventre sa mire, see note (d), p. 543, atiie. 

(a) Repuiatioii in such cast«, it appears, means not that of niniour or 
fame spread by gossip, but that which springs from acknowledgment, 
conduct and ble {Oedeston t. Fullalove, supra, at p. 164). 

{b) Metham v. Devon {Duke], supra ; Occlesion v. Fullalove, supra. 
Evidence can be admitted only for purpose of ascertaining who nad 
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1073. Subject to the above rules, a aulhcieotly designated 
illegitimate child who is alive (r) or en ventre sa mnr at the date of 
the will (d)j or is alive (r) or en ventre sa mere at the date of the 
testator’s death (/), may take under the will (g). 

The fact that all the intended donees, including thopo excluded 
by these rules, were to take as a class does not prevont the gift 
taking effect in favour of those who are not excluded (//). 

Sect. 4. — Corporations, Institutions, and Societies. 

1074. A gift by will (i) of land (k) to any corporation is void- 
able (/) upon the exorcise by theC’rown or a mesne lord of a right of 
entry, unless the gift is authorised by a licence in inortmaiu from 
the Crown (m) or by a statute (n) h»r the time being in force (o). 


acquired sueh YO])uiAtion {Wilkinson y. Adorn 1 Ves. A* IJ. 422, 400, 

407, atfinntMl (1823), 12 Prico. 470, II. L. ; Swalncv. KennvrUy (1813), 1 
VCB. & n. 400). 

(e) Sec Tioto (r), ]>. 512, ante. 

{(I) Gordon v. Gordon (1810), 1 Mcr. 141 ; Ihutns v. JiJassey (1810). 8 
Trie*'. 22 (c;iK<'s of cxpri'Ks ^dfts to child ot wliieli n woman was j»re^njint); 
Orelcfitoji V. Fultutove (1874). 9 Ch. App. 147 (^C»ft to childnMi of woni.in 
which .shfMild b(' reputed t(> be iesiiitor's) ; He Loveland. Lorrhtnd v. Love- 
[1900] 1 (111. 542 (liiit to children of a woman livini^ at, IcBlul.or s 
death). In luirle v. (181 1). 17 Vch. 528, and Frait v. Matthew (1860), 

22 Ileav. 328, tho descriptioim nfeircd to the paternity, and the pe.reoii 
concerned was c\ehi<led. 

(fi) Oeeleslon v. FuHalove. supra, ovcr^nlin^^ <iii this point Medworth 
Pope (1859), 27 Bcav. 71, Uowatih v. Mills (1860), L. K. 2 Eip 389, a i d 
Lepine v. Itean (1870), L. K. 10 Eq. ICO; Perkins v. Oooduyin, llh<7] 
W. N. 111. 

if) ('rook V. nut (1870), 3 (di. I). 773, It has been said that Bucli a 
child may aeipiin* the reputation of a eertaiii paternity {Ite Ponnor (1845), 
2 ,Jo. Lat. 450, per Scuden, L.C., at p. 460; Pratt v. Mathew, supra, 
per Romh.ly. M.K., at p. 339 ; but see Oeeleston v. Fvllalovc, supra, 
per Lord Seuiounk, L.L., at p. 153, per L.J., at ]>, J58, and 

per Meli.ish, L..1., at j). 100; He Bolton, Brown . IJoUon (1880), 31 (3i. 1). 
542, L. A., per Fur.L.J., atpp, 549, 553. where the child wob ooiisidiTod to 
be (l<5HcriU)d by relorcnee to tin- fact of ])aternity, ami l lmrefore eonhJ not 
take) For a form ol will providing;; for eliildreii of a lenfator not legally 
married, sec Encyclopaedia of Forms ami Frccedcflts, Vol. XV., p. 479. 

((/) So long as the ]irovision is limited to childnm in esmt when the docu- 
ment takes effect it is more in accordance with jniblic policy thaf provision 
should be made for them than tliat sueJi a provision slioiiJd he beyond 
the scope of the law and the offspring should become a burden on public 
funds (He Loveland Loveland v. Loveland, supra per Swinivkk Eady, .1., 
at p. 548 ; irLonghlin v. BeUffw. [1906] 1 1. ii. 487, 493). 

(h) Bill V. Crook (1873), L. R. 6 H. L. 265, 278; Bhhern v. Fowler. 
[1909] 1 Fli. 578, C. A., overruling Ke Shaw, Pobinson v. Shww, [1894] 
2 Ch. 673, 576. 

(t) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. c. 42), 
BS. 1, 10 (i.), (ii.). The term “ assurance ” used in \bid.. b. 1, is deffiied by 
ibid., 8. 10 (i.), (ii.), to include a will or codicil. 

(k) As to the moaning of “ land.” see Mortmain and (Tiaritable UseB Act, 
1891 (64 & 66 Viet. c. 73), 8. 3 ; title Chajutjlp, Voh IV., pp. 124 ei seq. 

(l) See title Coupon 4TIONS, Vol. VJIl., pp. 369, 370. 

(m) Ibid. For form of petition for licence', see Kncyelopfedia of l^^rms 
and Prec-edents, Vol. HI., p. 434; for the pnwdic© on Buch petitions, 
866 ibid., Vol. XII., p. 679. n. 

(n) For instances where corporations are expressly authorised by 
statute to hold land without licence in mortmain, see title CuAiiniES, 
Vol. IV., pp, 137 et sea. 

(o) Mortmain and Charitable Uses Act, 1888(61 & 62 Viet. c. 42), s. 1. As 


SttOT. 8, 

Illegitimate 

Children. 

General rule. 
Gift to class. 


(iifls of land 
to corpora- 

tioiirt. 


544 


Wills. 


Sect. 4. 

Corpora* 
tioPB, Insti- 
tutions, and 
Societies. 


Statutory 


How fill- 
inortmain 
licence 
required. 


Git'tH of 
peraonal 
property. 


1076. Devises to certain corporations (p) or certain kinds of 
corporation 8 ( 7 ) are authorised by special statutes, and the general 
provisions as to assurances in mortmain (?■) do not apply to assur- 
ances (including wills) of land limited in amount for certain specified 
purposes (k). 

The statute enabling devises to be made to charitable uses 
has not the effect of dispensing with a licence in mortmain 
in the case of a devise to a charitable corporation (0- It follows 
that land devised to a corporation for charitable uses must 
be sold unless the corporation is exempt from the mortmain 
restrictions (a). 

Where a coiponition is empowered to ac(piire imd hold lands in 
mortmain, it seems that a landowner may alien liis land to the 
c()i‘j)oration witliout a licence for that purjiose {h). A devise to a 
co/iij>any incorponited under tlio Companies (Consolidation) Act, 
1 1)08 (6‘), by a testator not licensed to alien lands in mortmain is 
accordingly valid (d), 

1076. Personal property of every kind and to any amount may 
be bc(iiieathod to corporations (^). 


to assurances to cor^^orations and tlio effect of alienation in mortmain 
gonerally, sec titles Corporations, Vol. Vlll., pp. 307 el ; Heal 
Proceuty an i> Chattels Real, Vol. XXI V,, pp. 330, 331. Tins Mortmain 
and Charitaldo Pses Act, 1888 (51 & 52 Viet. c. 42), repealed the old Mort- 
main Acts, but as tlic repeal did not operate retrospectively, testamentary 
gifts made by tesiutors dying prior to the 13th August, 1888. are subject 
to the old law, as to which, and as to tJie history of the mortmain 
restrictions, see Jarman on Wills, 6th ed,, pp. 84 ct ifcq.; Shell'ord, Law 
of .Mortmain; Craiit, Law of Corporal i oiks ; 2 Bl. Com. pp. 268 ei seq, ; 
Tudor, Law of Charitable Trusts, 4th ed., pp. 428 et seq. At common 
law a corporation may acquire and hold land like a natural person 
(Craut, Jjaw of Cor]»oratiou8, pp. 98, 026). ^ 

(р) 8ee, for example, Qureii Anne's Bounty .\ct, 1803 (43 Geo. 3, c. 107), 
(devises to Queen Anne’s Bounty); title Cuaiutils, V’ol. IV'., pp. 137, 138. 

(</) Xamely, institutions to which the Technical and Industrial Insti- 
tutions Act, 1802 (55 56 Viet. c. 29), applies; see title Education, 

Vol. Xn., p. 121. 

(r) Numelv, those cdutaiued in the Mortmain and Charitable Uses Act, 
1888 (51 A 52 Viet. o. 42), Tart I. 

(b) See title Corporations, Vol. VIIL, pp. 368, 369. 

[t) Mortmain and Charitable Uses Acr, 1891 (54 & 55 Viet. c. 73), 8. 5; 
see Tudor on Charities, 4th ed., p. 430. As to assurances by will to 
charities, see title Charities, Vol. IV.. pp. 133 et seq. 

{a) See Ee Scoweroft^ Ormrod v. IVilkinson. [189S] 2 Ch. C38 (devise to a 
corporation solo for charitable purjiO'^es). As to sale of lands devised to 
a charity, sec title Cii.arities, Vol. J V., p. 133. 

(5) Grant. Law of Corporations, pp. 103, 673, note (t) ; EeOvey, Broadbeni 
V. Barrow (1885), 31 Ch. D. 113, 115, where it was assumed that the 
testator was capable of devising real estate to a corporation without a 
licence to alien in luorttnain; Perring v. Trail (1874), L. R. 18 Eq. 88. 
A double licence was formerly considered necessary, namely, a licence for 
the corporation to acquire aud for tlie landowner to alien ; see Jarman on 
Wills, Olh ed., p.‘85. 

(с) 8 Kdw. 7, 0. 69. 

(d) See title Companies, Vol. V., p. 334. 

(e) Pulwond's Case (1591), 4 Co. Rep. 64 b ; Com. Dig., tit. Franchises, 
(F. 15) ; 1 Bl. 478. Pure personalty cannot as a rule be vested 
absolutely in a corporation sole and his successors ; see title Corporations, 
Vol. VIIL, p. 377. As to legacy duty in respect of a bequest to a corpora- 
tion, see tiwe Corporations, Vol. VIIL, p, 378 ; as to corporation duty, 
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1077 . A devise or bequest to a perpetual institution or society, 
whether corporate or unincorporate, upon a non- charitable trust (./*) 
may be rendered void by the rule aj^aiiist perpetuit ies as, for 
example, where the property is j^iven or becomes subject to a trust 
which may last for an indetiiiito i)eriod and prevents tbo iiiombers 
of the institution from disposing of it as they think fit (h ). A bequest 
of money to be spent as income is, however, valid (i), as also is a 
gift which is construed as a gift to tlie individual members (/, ). 

A devise of land to a non-charitable unincorporated association 
consisting of an uncertain numbi'rof persons is invalid (/). 


Part V.— Formalities of Will or Codicil 
Made in England. 

Sect. i,~~ Formal Valid if jf in General. 

SuB-Si.<’r. 1.- -TednuiinUirii V-rm not 

1078. T('sliimoiitarv form is not necessary to constitiiio a valid 
will (?«) provided iliat the docunuMit is executed in accordance with 
the provisions of the English law ; hut the intention of the deceased 
that the document shall oiJorato after his deatJj inust ho clear (//). 
Such intention may h(‘- jiroved by ]>arol evidence (o)- 

see titlo Revenok, Vol. XXIV., pp. 734 et acq. ; .1.-6’. v. City of Vaoi • i 
Corporation. [llill3J 2 K. 13. *11)7, A. 

(/) See tiilc t’UARiTiE.s, Voh IV., p. 174. 

Ig) As to tlie rule agamst perpetuitie.s, sec title I^erpetuitiks, Vol. XX J L, 
p. 302. As to the validity of bequests to non-cliaritahio insti till ions, hoc 
titles CiLviUTiEs, Vol. IV., pp. 110, 120, 174 ; larKRAuv and Scientific 
Insiitutioss, Vol. XIX., pp. 105 et fag. 

{h) SfO He Clarke, Clarke v. Clarke, [1001] ' Oh. 110; hangham v. 
Peterson (1903), 87 L. T. 744 ; and title PKRrETi i ie.«, Vol. XXII., }». 208. 

(i) Sco Cocks V. Manners (is7l), L. R. 12 Eq. .'iT l. 

{k) It seems that a gift to a uon-oharitablo institution is e.oMsIriied as a 
gift to the individual meinbiTS, when* the ineiii]»emurc e.\))if‘Hhly roti'md 
to or iudjeatt'd in the terms of the gilt ( He Velmiy's Estate ( 18S2j, 0 L. K. Jr. 
226, 0. llenrion v. Bonham (I Hit), Drury temp. Sag. 470 ; Bradshaw 
V. Jackman {IHS7), 21 L. R. Ir. 12 ; He Smith, Johnson v. Bnghi-Smilh, 

1 1014J 1 Oh. 0.37 (bequf-Ht to FraiieLsi »iis) ), but not where the; gift is for tlio 
Donefit of the iiistitutiou simpheiter {Morrow v. M'f'onvdJe (1883), 11 L. R, 
Ir. 236 ; He Amos. Carrier v. Price, [1801] 3 (Oi. 150) ; see, furtlier, title 
Charities, Vol. IV., pp. 117, 118. 

(f) Uogan v. Byrne (1h62), 13 I. C. L. R, 166 ; Stewart v. Green (1871), 
5 1. R. liq. 470. As to devises of land to trade unions, see title O'rade 
AND Trade Unions, Vol. XXVII., p. 632. 

(m) Whyte v. Pollok (1882), 7 App. Cas. 400, per Lord Sedbokne, L.C., 
at p. 400, citing with approval Jarman on Wills, 3rd ed.,p. 13; Masterman 
V. Maberly (1820), 2 Hag. Ecc. 23-5,248; Oldroydv. Harvey, P.326. 
The validity of a will as regards movables depends on the law of the 
domicil of the testator, and as regards immovabli s on the law of the place 
w'here such immovables are situate ; see title Conflict of Laws, Vol. V 1. , 
pp. 219, 225. For forms of wills applicable to various on cu instances, sen 
Encyclopaedia of Forma and Precedents, Vol. XV., pp. 390 et eeq. 

(n) King's ProHor v. Baines (1830), 3 Hag. Fee 218, 221 ; In thh Goods 
of Webb (1804), 3 Sw. & Tr. 482. 

(o) Inihs Goods of English ( 1864), 3 Sw. & Tr. 586; Cock v. Cooke (1866), 

H.L.— -XXVin. 
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1079. It is not necessary that the testator should intend to per- 
form or be aware that he has performed a testamentary act (p). If 
the intention is that the operation of a document is dependent 
on the death of the person who executes it, it is testamentary in 
substance ; and if the formalities of execution are complied with, 
such a document will bo admitted to probate (a). 

1080. Where a document bears upon its face a testamentary 
intention, it is not to be considered as a deed merely because it 
bears a seal or is in other respects in the form of a deed (b ) ; and 
a deed not intended to liave any operation or etTect until the settlor’s 
death is testamentary (c). On the other hand, a voluntary settle- 
ment reserving a life interest to tlie settlor and containing a power 
of revocation is not testamentary (d). A fortiori, an instrument 
which is not revocable and which comes into operation in the 
settlor’s lifetime is not testamentary (r). 

1081. An instrument duly executed, though apparently intended 
as preliminary to a more formal document, may be admitted to 


L. R. 1 J\ 6l D. 241 ; in the Goods oj Voles (1871), L. R. 2 1\ k D. 3(>2 ; 
see title Executoks akd Administratous, Vol. XIV., p. 158. Smiilarly, 
evidence may bo given that the document wus not intimded to be testa- 
mentary, aJthongh in form it appears to bo ho {Trevelyan y, Trevelyan 
(1810), I Plulliin. 140 ; Nichols v. Nivhols (1814;, 2 Philliin. 180 ; Lister 
V, iJrntdi (1803), 3 ^w. & Tr. 282 ; In the Goods of Nosivorihij (\H(io), 4 
Sw. &Tr. 44). A statomont in the dociinient that it is not intended to be 
a will Hoonis to bo conclusive {!' erg uson^ Davie v. Ferguson-Davie (1800), 15 
P. D. 100). 

(p) Milner y. Foden {WM)), 15 P. D. 105, per Hank en, I’., at p. 107. 
Thus, the hdlowing instruments have been held to be testaiiienlary : a 
deed of gift {Rigden v. VulUer (1751), 2 Ves. >Sen. 252, 258 ; Uabergham v. 
ri;*mU(1703), 2VeH. 204; Thoroldv, Thorvid {Uirj), 1 Phillim. 1 ; Inihe 
Goods of Morgan ( 1SG6), L. R. 1 P. 1>. 214); articJoH of agreement (Grt-cn 
v. Frond ( 107 1 ), 3 Keb. 310) ; a draft on a bunker {liarlhohmew and Drown 
V. Henley (1820), 3 Phillim. 317); a direction lor payment by bankers 
{Jones V. Nicolay (1850), 2 Rob. Koch 288) ; an order on a savings bank 
(In the Goods of Marsden (I860), 1 Sw. & Tr. 542) ; a letter [Passviore v. 
Passmore (1811), 1 Phillim. 216, 218 ; Denny v. Barton (1818), 2 Phillim, 
576; In the Goods of Mundy (1860), 2 Sw. & Tr. 119); an invalid nomina- 
tion under the Industrial and Provident Societies Act, 1893 (56 & 57 
Viet. c. 39) (Jn the Goods of Baxter, [1903] P. 12; see title Friendlt 
Societies, Vol. XV., p. 153); and see the other informal instruments 
admitted to probate under the old law mentioned in Masterman v. 
Maherly (1829), 2 Hag. Eec. 235, 247. 

4n) dock V. (1860), L. R. 1 P. ^ D. 241 ; Robertson v. Smith 
(1870), L. R. 2 P, dc D. 43 ; In the Goods of Slinn (1890), 16 P. D. 158. 

ib) Marjorihanks y, Hovenden (1843), Drury temp. Sug. 11, 27. 

(o) Foundling Hospital (Governors and Guardians) v. Crane, [1911] 2 
K. B. 367, C. A.; Rigden v. Vallier, supra, at p. 258; In the Goods 
of Morgan, supra; Fielding v. WaUhaw (1879), 27 W. R. 492; In the 
Goods of Colyer (1889), 14 P. D. 48 ; In the Goods of Slinn, supra. 

(d) Tompson v. Browne (1835), 3 My. & K. 32 ; see p. 510, ante, 
V. Jones and Bartlett (1817), 3 Price, 368, contra, is not law ; see 

Brown v. Advocate -G snered {IS62), 1 Macq. 79, 86, U. L, ; Alexander v. 
Brain# (1855), 7 De G. M. & G. 625, 630, C. A. ; S. 0. sub nom. Jeffries v. 
Alexemder (1860), 8 H. L. Cas. 594. 

(e) Thamcroft and Clarke v. Lashmar (1862), 2 Sw. & Tr. 479 ; In the 
Goods of Bdlpiit (1873), 8 1. R. Kq. 567. 
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probate {/). A paper, however, which merely expresses an intention Saot. i, 
to instruct a solicitor to prepare a will for the purpose of leaving a Formal 
certain legacy is not testamentary (g). Validity in 

Sub-Sect. 2.^WrUing. General. 

1082. Every will (h) must be in writing and signed by or on Necesaity fcr 
behalf of (it) the testator, and such signature must bo inado or writing, 
acknowledged (/) in the presence of two witnesses at one time (,?/;), 

except that any soldier on actual military service, or mariner Ixung 
at sea, may dispose of hia personal estate without writing (a). 

1083. There are no restrictions as to the materials with MeUicwL(»f 
which, and upon which, a will may be written A will may he writing. 
made(/)) or altered in pencil as well as in ink ( 7 ), though pencil 
alterations are primd fade deliberative (r) ; and if in a will mainly 
written in ink blanks are filled up in pencil before execution, the 

pencil additions are included in the pro))ate («). A priuttul or 
lithographed form may he used, or part of such a form may he 
utilised (f). 

Sect. 2. — Signaimr, 

Sub-Sect. 1 . — Minlc 0 / Signature ht/ Ti stator. 


1084. A will made or revived since 1837 («), to be valid, must bo sipiaiuro 


if) Mathews v, H’arner (170S), 4 Vos. 186 ; (1700) 5 Vos. 23 (“ plan of 
a will ”) ; hone and Isewfiam v. Spear (1811), 1 I’hillini. 345 (“ hoada of ). 
will”); Uatiall v. IJaitati (1832), 4 Hag. Lee. 211 (“ inomoraudiini »*, 
iny intended will ’’); Barwick v. MuUings (1820), 2 Hag. hco ■ 
(“instructions for a will”); Torre v. Castle (1830) 1 (hirt. 303; hi the 
Goods of Fisher (1860), 20 L. T. 684 (notes foi» an intended settlement) ; 
Whyte V. Toflo/c ( 1882), 7 App, Cas. 4(K). 

(g) Coventry v. Williams (1844), 3 Curt. 787 ; Uixon v. Wylham 
1 Cas. in Oh. '248. 

{h) Special provisions apply to soldiers in actual military service and 
marines and seamen at sea; sec p. .510, anf*" titles Kxecutoks and 
Admikisteators, 'Vol. XIV., pp. 161, 162; Roial Forces, VoI. XXV., 
pp, 94 et seq. ; Slopford v. Stopford (1903), 19 T. L. E. 185. As to ineor- 
poration of doourneiits referred to in a will, title Kxkcltors and 
Admin i.HTRATous, Vol. XIV., p. 159. The law as stated in tlio text applies 
to modern wills only. 

(i) See the text, infra. 

(k) See pp. 548, 549, post, 

(Z) See pp. 551, 552, post 

(m) Wills Act, 1837 (7 Will. 4 & I Viet. c. 26), s. 9 ; Mic p. 562, post 

(n) Wills Art. 1837 (7 Will. 4 Ar. 1 Vict. c. 26), ». 11 ; see tjtleji Executors 
AND Administratoi:s, Vol. XIV., pp. 161, 162, Koyal Fohceb, Vol. XXV., 
pp. 94 et seq. 

(o) Swinburne on Wills, Part IV., s. 26, pL 2. 

ip) In the Goods of Vsborne (1909), 25 T. L. R. 519. 

Iq) Rymes v. Clarkson (1809), I Phillim. 22, 36. 

(r) In the Goods of Adams (1872), L, R. 2 P. & I). 367 ; In the Goods of 

EaU (1871), L. R, 2 P. & l>. 256 ; and see In the Goods of Ikllamy (1866), 

14 W. R. 601. 


(«) Kell V. Charmer (1856), 23 Beav. 195. So a clause inconsistent 
with the rest of the will may be omitted fmm probate if cancelled in 
pencil {In the Goods of Tonge (1891), 66 L T. 60). 

(t) Interpretation Act, 1889 (52 A 63 Viet. c. 63), s. 20; In the Goods 
of Moore, [1892] P. 378. As to interpretation, see Re Spencer. Hart v. 
Mansion (1880) .54 L. T. 597; Be noon on 


Ch. D. 390 ; p. 633, post 


I Harrison, Turner v. EeUard (1886), 30 
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Wills. 
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signed by the testator, or by some other person in his presence and 
by his direction (h). The signature must be intended by the testator 
as an act of execution (>). 

1085. A mark or initials (d) are sufficient if intended to represent 
a signature (e), even ibough the testator’s hand is guided in making 
it (./'), and whether the testator can write or 1101(9). A stamped 
signature may be .su{'lieient(//) ; iind sealing a will wdth a seal 
bearing the testator’s initials has been lield sufficient (/), though 
a mere sealing is not ik). The signature, liow’ever, must have lieen 
made w'ith the fmrposo of authenticating the instrument, and 
accordingly a signature intended merely to guard against other 
Hbeets IxM'ng int('rpolated in a will is not sufficient (/). 

Passing a dry pen over a signature alniady written is not a good 
Kuljscription of a willfm); but it may amount to an acknowledg- 
ment of his signature by a testator (/n. 

1086. Signature in an erroneous or assniiMul name, if intended 
as the name of the testator, is enough (o). Similarly, where a 
testator puts bis mark to a wall hi which he is w'rongly naimid, 
the execution is valid (p). 


Sra-SKCT. 2. - Si^fuature nn TrMafors llehdlf. 

1087. A wdll may he signed on behalf of the toslalor. l)ut such 


{h) Wills Act, 1H37 (7 Will. 4 1 Vi.-f,. c. 20), s. 9: hcc the tcxt,ta/rrt. 

As I 0 the place of signal are, sec pp. 549 et seq., post. 

(c) In ih<* (tooils of WaiLer (18(12). 2 S\v. \ 7r. 354; Jturke v. Mootp, 
In thr (lOOils of Moore (1875), 9 I. K. Ihj. 009. 

{(I) In the Goods of Sarorp ( 1851), 15 ,lur. 1042. Fnr a h»rm of attesta* 
hoii ill .such a case, sec Kucyclojucdia of Form-^ and I’rec 'dcnts, Vol. XV , 
p (i(>0 ; Vol. XVI., ]>. 6S9 

(c) In (he Goods of liryee (1839), 2 Curt. 325; In the Goods of (darks 
(IvSoS), 1 Siv. vV 'IV. 22 ; Iliudmarsh v. (JharJton (IS6I). S II L. 100 ; 
[ n the Goods of lilewiit ( 1880), 5 P. D. 116; In the Goods of Emerson { 1 882), 
9 L. Jl. Ir. 413. 

(/) V. tieddafd (1841), 12 Siin. 28. 

(g) Baker v. Dening (183S), 8 Ad. S:. Kl. 94 fdechh d upon the Statute of 
Frauds (29 Vav. 2, 0 . 3) ) ; In the Goods of Bryce, supra. 

{h) Jenkhtf V, Gaisford and Thring, In the Goods of Jenkins 
Sw. & Tr. 93. 

( 4 ) In the Goods of Emerson, supra, 

(/r) Smith v. Emns (1751). 1 Wils. 313 : Grayson v. z\tkinson (1752), 2 
Vos. Sen, 454, 459; E!Us v. Smith (1754), I Vcs. 11, 13. 15; Wright v. 
Wakeford (1811), 17 Vea, 454. 459, overruling Lemayne v. Stanley (1()81), 3 

Lev. 1. 

{1) Eiven V. 7^'rnnklin (1855). Dca. A. Sw. 7 : In the Goods of Ddkes n874), 
h. K. 3 P. & D. 164 ; thipps v. Hale ( 1874), L. R. 3 P. & D. 160 ; Sweetland 
V. *^irecilmd (1865), 4 Sw. A Tr. 6. 

{m) Playne v. Scriren (1849). 1 Uob. Eccl. 772; Kevil v. Lynch 
(187 1), 9 I. R. Eq. 249 ; In the Goods of Maddock ( 1S74), L. R. 3 P. & J>. 

m. 

(n) Bhyne v. Scriren, supra : Lncis v. 2>in's, [1008] P. 1. 5. For a 
form el’ at testation of acknowledgment, see Encyclopscdia of Forms and 
PivccdentR, Vol. XV.. p. 661. 

(fi) III the Goods of Glover (1847), 5 Notes of Cases. 553 ; In the Goods 
cf llcdding (1850), 2 Rob. Eocl. 3.39 ; In the Goods of Clarke, supra, 

(p) In the Goods of Douce (1862), 2 Sw. & Tr. 593. 
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flip[nature must be made in his presence and by his direction (7), Sect. 2. 

I he person so signing may be one of the attesting witnesses ir); Blffiiatare, 

and a signature of such person’s own name expressly on behalf of 

the testator is siifheient (.s). Tlie direction to sign may In'- implied 

from the conduct of the deceas(‘d and from the rrs [t\ but 

the testator must in some way indicate to the two wituossos present 

that the signature was put there at his request (r/)* 

Sub-Secm’. 3. — I^liire of Sitjnal ure. 

1088 . It is now provided by statute (/)) that every will, so far only as riacc of 
regards the position of the signature of the teshitor or of the 
person signing for him, is deemed valid if the signature is so 

placed, at (c) or after or following {<!) or under or beside (r) or 

opposite to tlio end of the will, tliat it shall l^e apparent on the face 
of tho will that tlie testator intended to give etleet by such liis 
signature to llui writing signed as his will ( / ). Tlie validity of the 
will is not ailocted by the circumstance that the signature does not 

{(j) Wills Act, 1837 (7 Will. 4 I Viol . c. 26), fi. 9. For a form of 
at lostaiioji in suc!i a ca^o, sec iMicyclopaMiia of FonuH aiirt Fo'cethoiis, 

\ ol. XA . ])p. 660, C6I ; Vol. \y\ , j) ()Sy. 

(r) In the Goodff of Hailey (1838), J Curt. 914; t^mitli v. liarria (184r)), 

1 Rob. Ecd. 262. 

(«) In the (tooda of tjlarl: (1839), 2 (’url. !129 ; Smith v. Ilarrin, mt/pnf ; 

Jenl'f/fifi V. (iaitiford and Thrlntj (1803), 1 1 VV. K. 834; and huo In the 
(loodn of Blair ( IS48), 6 Notes of (;a.ses, 328. 

(t) Purher v. Parker {ISi ] ), Milw. 341. 

(a) In (he Goods of Marshall 13 L. T. 043; see In the Ksiate oj 

Iloltam, Gdhll v Kogers (1913). 108 L T, 732 

(b) Wills Act Aniendijieiit Ae.t, 1832 (13 As 10 Viet. c. 24), s. 1, amending 
tho Wills Act, 1837 (7 Will. 4 k 1 Vid. c. 26), s. 9. 

(c) In the Good if of Woodley (1804), 3 Sw. & Tr. 429 (signature across 
last two linch). 'I’he nam<‘ of the testator writ i in as tho last word of a 
holograph will may bo a signature {Troll and i lott \\ Skidmore (\m)), 

2 ?>w. & Tr. 12; and see Ijenas v’. Lc mu’/?, [ 1908 { P. J). A signature or 
mark in the middle of a will is not sunieient {Margarij v. Robinson (1880), 

12 P. D. 8). 

{d) In the Goods of Wright (1863), 4 Sw, it Tr. 33 f^ignature across third 
page of a sheet of notepapcr). 

fc) In the Goods of Jones (1803), 4 Sw. & Tr. 1 (at siile. oj attestation 
clause) ; In the Goods of Wdlinms (1863), h, R. 1 p. k 1). 4 (o]i[»ositft last 
words of will): In the Goods of Coombs (I860), Jj. R. I 1'. A: 1). 302; 

In the Goods of Stoakes (1874), 31 L, T. 332; In the Goods of Ainsworth 
(1870), L. R. 2 P. At I). 131 ; In the Goods of Usbornr; ( 19(>9), 23 T. L. R. 

519 (in margin) : but see In the Goods of Hughes ilHHl), 12 i\ I>. 107. 

if) Pursuant to the Wills Act -A-Jiiendment Act, 1832 d & 16 Viet. c. 24), 

8. 1, the signature may be placed in the iostimonium elauwi {In the Goods 
of Mann { 1 858 ), 28 L. J. ( J*. A" M } 1 9 ; 7 w the Goods of Tot rv ( 1 862), 8 .1 ur. (x. s. ) 

494), or the attcbtation clause {In the Goods of Walker ( 1862), 2 Sw. k Ti. 

354 ; In the Goods of Iluokrale (1867), L, It. 1 P. A^ D. 373 ; In the Goods of 
Camorc (1869), L. R. 1 J\ A: D. 663 ; In the Goods of 7Wn (1873), 1 P. 1>. 

70; In the Goods of Moore, [1901] P, 44), or may follow or be after or 
under the clause of attontation {In the Goods of Standley (1849), 7 Notes of 
Cases, 69), either witli or without a blank spaee intervening, or follow 
or be after or under or beside the names or one. of the names of the sub- 
scribing witness<*8 ; see In the Goods of Jones, svjna ; In the Goods of 
Puddephflil (J870)f L. R. 2 l^ A D. 97 (beneath) ; In the Goods of llorsford 
(1874), L. R. 3 P. & I>. 211 (following page) ; In the Goods of Johns, other ^ 
mse Jones, [1877J W. K. 10 ; Byks v. Cox (1896), 74 L. T. 222. 



560 


Wills. 


Scot. s. 
Siffnatarc. 


Signature 
roiisinictlvely 
at einl of 
will. 


Will on 
ieveral shccls. 


immediately follow the end of the will (g) ; or that a blank space 
intervenes between the end of the will and the testator’s signature (/i) ; 
or that the signature is on a page or side containing no clause, 
paragraph or disposing part of the will (i) ; or that there is sufficient 
space in the preceding page to contain the signature (k). No 
signature is operative, however, to give effect to any disposition 
which is underneath or which follows it (/), or to any disposition 
or direction inserted after the signature has been made 

1089 . In some cases, words which are pliysically beneath—either 
wholly or partially - the signature have been considered to be above it 
either by reason of the mode of writing (a) or by reason of the use 
of asterisks or other signs of interpolation (o). Where the court is 
satisfied that the teslaior’s signalure really follows the dispositive 
part of a teatannmlary pa])er, though it may occupy a place on the 
paper literally above the dispositive part, such jiart may he admitted 
to probate (p). Tho mere fact tliat the execut(‘d part of the wdll 
terminates with an incomplete sentence continued overleaf is not, 
however, Hiiffi«uent to justify the acliiiission of the words following 
the signature to probate (</). 

1090 . Where a will consists of several sheets, it is not necessary 
for tiie testator to sign all the sheets, hut at the time of execution 
all the shei^ts must 1x3 atl ached in some way (r), tliough not neces- 
sarily ineclianically (n) ; and it may he presumed, when witnoses 
only saw the last sheet of the will, that the whole was in the 
room (t). The presumption, where several sheets constituting a 
conncicted disposal of property are fomul tog ether, is that they all 

(?) V. Z^oriorciw ( IH.OT), 3 Jur. (s. s.) 1^20, wLcrt* a notarial (HTtificate 
intervened. 

(/i) In tkc GootU of Fuller, [1892] P. 377 ; In the Goods of Williams 
(189.'}). L. 11. I P. iV I>. 4. 

(i) In thr Goods of Wtlliams, supra. 

(/, ) Ibid. , Hunt v. Hunt (1869), L. R. 1 P. & D. 209 ; In the Goods of 
Jrr/n’r(1S7ll, L. ll. 2 P. tV 1). 252. 

{/) In thr Goads of Greaia (1856), 2 Jur. (N. S.) 1172; In thr Goods of 
I)uUow{\mi), L. W I P. Ai T). 189 ; In the Goods of ( 1 808), L. R. 1 

P. I). 556 ; In the (hods of White, [ l89Cj 1 I. R. 269. 

(m) In the Goods of Arthur (1871). L. R. 2 P. & D. 273. 

(n) In the Goods of Ainsworth (1870), L, R. 2 P. A:. I). 151 ; In the Goods 
of Will:in8on(m\), 6 P. 1). lOO, 

(o) In (he Goods of Kimpfon (1864), 3 Sw. & Tr. 427 ; In the Goods of 
Hirf (1871), L. R. 2 P. &: I>. 214 ; In the Goods of Greenwood, [1892] P. 7 ; 
and fi(W3 Oldroifd v. Harvetj, [1007] P. 328. 

(p) In the Goods of Gilbert (1898), 78 L. T. 762. As to admitting the 

diSpo?»itive part of a will which precedes the sivnature to probate, sec In 
the Goods of Doris ( 1843). 3 Curt. 748 ; In the Goods of Topham (1849), 7 
Notes of ' .ise.s, 272 ; Royle v. Harris, [1895] P. 163 ; Millward v. BusweU 
( 190 1 1 . 20 T. L. R. 71 4. But in anch a no part of the will is adraitfod to 
probate if the signature is made for idenlificalion purposes only (Sweeiland 
Vv Sweetland 4 Sw. & Tr. 6 ; see p. 548, anteu 

(q) / n the Goods ofQse{\ 898), 78 L. T. 843 In such a case probate may 
bo granted of that part of the will which \ I'odes the signature {In the 
Goods of An^stee, [1893] P* 283). 

(r) Lewis V. Lewis, [ 1908] P. I, per Barqrave Deane, J., at p. 5 ; Cook 
V, Lombert (1863), 3 Sw. Ac Tr. 46 ; In the Goods of West (1863), 9 Jur. 
(N. A 1 1158 ; In the Goods of Horsford (1874), L. R. 3 P. & D. 21 1. 

(») Oreprij v, Proctor (1846), 4 Notes of Cases, 620, 039. 

(0 Bond V. SeouxjW (1766). 3 Burr. 1773. 
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formed the will of the deceased (u) and that any apparent alteration 
in their order was made before execution (a). 

1091. Declarations by the testator made both before and after 
execution are admissible to show what were the couBtitueiit parts 
of the will (ft). 

Sub-Sect. 4. — Acknowledgment of Signahtre. 

1092. A testator must either sign his will or acknowltMlgo bis 
signature in the presence of two or more witnesses present at the 
same time(c). It is not necessary for the testator to say “Tliis is 
my signature ” ; acknowledgment may even be by gesture (d), and 
may be made in answer to a question (e ) ; but the witnosses must 
see, or have an opportunity of seeing, tlie signature of the testator, 
and if what takes place involves an acknowledgment by thr) testator 
that the signature is his, that is enough (/). The signature to ho 
acknowledged may bo made either by the testator or by another 
for him (7). 

1093. In tlie absence of proof that tlio witnesses did not see, or 
could not have seen, the signature of the testator, and in the absence 
of fraud, the courts presume, where there is a proper attestaiioii 
clause, or where the evidence shows that the testator knew the law, 
that the attesting witnesses saw the acknowledged signature (ft). 
Even where the attestation clause is informal, the prosiunption 
ownia rite esae arta is applied if the attesting witnesses identifY 
their signatures and that of the testator, though they have ih. 
recollection of the circumstances in which the will was executed . 

1094. Til 3 production of a w’ill by a testator with his signature upon 
it, and a request by him, or by someone for him in his presemee (i), 
to the witnesses to attest it, is a sulHcient acknowledgment of the 

(u) ^far^ih V. Marsh {I860), 1 Sw. & Tr. 528 ; fn the Goods of (VBrim, 
[1900] P, 208 ; Out soo In the Goods of M'Key 1876), 11 I, K. Eq. 220, 
where the? evidence wa-s insulHcient. 

{a) Kccs V. y.Vcw (187.‘j), L. R. 3 P. & D. 84. hi In the Goods of Madden, 
[1905] 2 I. R. 612, wdiere the slioeth wwe pinned topther and the «Jie<‘t 
containina: the testator’s signature and at test at.ioii# clause carnrs first, th(! 
court concluded that that sheet had inadvertently been iiiisplacnd. 

(ft) Gould V. Lakes (1880), 6 P. D. 1 ; In the Goods of lluivMson (1902), 
18 T. L. K. 706. 

( 0 ) Wills Act. 1837 (7 Will. 4 & 1 Viet c. 26), s, 9. 

{d) In the Goods of Davies (1850), 2 Rob. Keel. 337 ; In the Goods of 
Owston (1862), 2 Sw. & Tr. 401, where the testator was deaf and dumb. 

(«) Kelly V. Keaiivqe (1871), 5 I. R. Eq. 174. 

(/) In the Goods of Harrison (1841), 2 Curt. 863 ; In the Goods of Gunstan, 
Blake v. Blake [m2), 7 P. 1). 102,0. A., following Hudson v. Parser (1844). 
1 Rob. Eccl. 14, and dissenting from GwUHm y.Ou'dhm (1859), 3 Sw. .S: Tr. 
200. and Pcc/ccR V. //om:c( 1869), L. R. 2P.&D. 1 ; O'Meagkery. O'Meagher 
(1883), 11 L. R. Ir. 117 ; Cleryy. Barry (1887), 21 L. R. Ir. 162. 164, C. A. ; 
and see Daintree v. Butcher and Fasulo ( 1 888), 1 3 P. h. 102, (]. A. ; W hiUng 
V. Ttimer (1903), 89 L. T. 71. 

iq) In the Goods of Regan (1838), 1 Curt. 90S ; Parker v. Parker (1841), 
Milw. 641. But a ftignature penoilled by a third p^niion to show the place 
of signature cannot be acknowledged [Beeves v. Grainger (1908), 62 Sol. Jo, 
365). 

{h) Woodhouse t. Balfour (1887), 13 P, D. 2. 

(f) Inglesant v. Inglesanl (1874), L. R. 3 P. & D. 172 ; In the Goods of 
Bishop (1882), 30 W. R. 667 ; but see Morriti v. Douglas (1872), L. R. 3 
P. 4cD, 1. 
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signature under the statute (k) ; and the court is not bound to have 
positive affirmative e\idence from the subscribing witnesses that the 
testator’s name was signed to the paper before they subscribed 
it(/). The mere circumstance of calling in witnesses who had nc 
opportunity of seeing U)e testator’s signature, without giving then: 
firiy explanation of the instrument which they are signing, doe? 
noi', however, amount to an acknowledgment of the signature l)y y 
testator (m), especially when there is no evidence that the testator’j 
signature was on the will at the time (a)- 

Sect. d.- AttfHtatian. 

Sub-Sect. 1. Mode of AUntatiott. 

1095. The signature of the testator must he made or acknow- 
ledged in the presence of two witnesses, and such witnesses mils 
altest and .sulj.scrihc the will in the presence of the testator (e) 
The testfitor's signature must he made or acknowdedged wlien botl 
the attesting witnesses are actually present at the same time(/i) 
and both witneBses must attest and siibscrihi*, nfter the tcstaior’i 
signature lias been so made or acknow lodged (//). Each witnesi 
should be able to say \Yith truth that he knows that the testatoi 
has sigiK'd the document (r) ; and there is no Bufficienl acknowlcdg 
miiiit unless llui witnesses either saw or had the ofijKirtnnity o 
seeing tlie signature, oven though the testator should exprossb 
declare tliai tlie paper to be attested is his will or should stale tlia 
his signature is inside the will {h). 

1096. The att<‘station is in tlie presimce of the testator within Lh( 
meaning of the statute if he might have seen the witnesses sigi 
had he chosen to look; it is not uocessary that he should acluall} 
see tliem Bign(0- But the testator must he menially capable o 

l/t) Wills Act, 1H37 (7 Will. 4 & 1 Viet. c. 2r)), s. 9 ; see Vuscoe v. iSmar 
(1901), 17 '1\ Ji. H. 595. 

(/) Blake V. Knight (lS4a), 3 Curt. 547, 564. 

(//t) Illot V. (Jenge (IS42), 3 t’url. ICO, uflirrncd (1844), 4 .Moo. P. C. 

; Gaea v. <in:e, (1^13), 3 Turt. 451 ; Keigwin v. hettjiciu (1843), 3 Curt 
607 ; In ih^ Goods of Davis (1843), 3 Curt. 748 ; In the Goods of Claridgi 
(1879), 39 L. T. 012 ; In the Goods of Rees (1865). 34 L. J. (r. M. & a.) 56 
Fischer v. Dopham (1875), L. K. 3 P, D. 246; Wright v. Sandersor 
(18S4), 9 P. 1). 149, r.A.; Daintree v. Butcher and F(fsulo{lH8S), 13 P. ll 
102. A. 

(n) In the Goods oj Swivft id (18691, L. K. 1 P. & ll. 630; Dearson v. 
Tmrson (1871). L. 11. 2 P. vV Iv 451. On a rc-cxoriition of a will, acknow^ 
lodgment of the origuittl signature is sulBeieiii (In the Goods of Dewei 
(1853), 17 Jur. 1130). 

(o) Wills Act, 1837 (7 Will. 4 & 1 Virl. c, 26), s. 9 ; Betts v. Gannell (1^3) 
19 T. L. U. 3u4. 

ip) Wyatt V. ileiry, fl893] P, 5. 

iq) Moore v. King (1842), 3 Curt, 243; Cooper v. Bockeit {]Si3), 3 Curt. 
648 ; Pennant v. Kingseote (IS43), 3 Curt. 042, 647 ; llindmarsh v. Charlton 
(1801). 8 H. L. Caa. 160; Wyatt v, Berrys supra; Brown v, Skirrow, 
[1902] P.3,7. 

(f) Brown v. Skinow, supia, at p. 5. 

(s) In the Goods of Gmstan, Blake v. Blake (1882), 7 P. D. 102, C. A., 
following Hudson v. Pwrier (1844). 1 Kob. Eccl. 14. and diasonting from 
Beckett v. Uowc (1809). L. R. 2 P. Ac, D. 1. and Gwillim v. 6'u:t7Im (1859), 
3 Sw. & Tr. 2t.ro ; In the Goods of Swift (1901). 17 T. L. R. 16. 

(<) Shirei V. Qlaseock (1688), 2 Salk. 688 ; Davy v. Smith (im), 3 Salk. 
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recognising the act which ia being done, and conscious of the Sect. s. 
transaction in wliich the witnosaes are engaged, and if the testator Attesta- 
becomes insensible before the witnossos Bubaerik> the attestation is tlon. 
insuftjcient (w). 

It is not essential for tlie attesting witnesses to sign in the 
presence of each other (u), though it is usual for tlieni to do so (h). 

1097. Thougli no form of attestation is necessary (c), \et it is Form of 
always desirable to have an aUesttition clause showing tbfil attoNtatlou. 
the requirements of the statute have been complied witln^u'). In 

the absence of such a clause an affidavit of duo execution must bo 
ol)tained from one {e) of the attesting witnesses, or from some 
p(‘THon who can d(q')Ose. to the facts, before probate can be obtained 
in the usual \Yay on the executor’s oath alone. 

The attesting witnesses are not required to subscribe their names eiaceof 
on any particular part of the will, provabul that the signatures are Htt«!8tatinn 
clearly inten(l(‘(l to attest the fest/tlor’s signaturo(/), and it can he 
shown that tli(*ir 8ignatur(^s were allixtid at a time after any words 
in the will ladow such signatures have heciii w’rilten in ((f). Where, 
however, the attestation is not on the same shotit of paj»er as 
the signature of the testator, the attestation must l>e on a pajier 
plusicallv connected with that sheet (//). 

1098. To make a valid subscription a witness must either MotbrnlHof 

jittoHtation. 

305 ; Loiujford v. Eyre ( 1721), 1 P. Wins. 740 ; Todd v. WinchnUca {1 uri 
(I82ti), Mood. & M, 12 ; In the Oooda of Newman (1838), 1 Curt. OM ; i . 
the Goods of Ellis (1840), 2 Curt. 395; In the (hods of Colman (1842). 3 
Curt. 1 18 ; Jenner v. Fjinch (1879), 6 P. D. 10(1 ; Garter v. Seaton (1901), 

85 L. T. 70. 

(u) Right d. Cater v. Trice (1779), 1 Doug. (k. b.) 241. 

la) Faulds v. Jackson (1845), 6 Notes of (^asos, Supjdcmcnt, i. ; In the 
Goods of Wfhh (18r)5), Dca. vV »Sw, 1, (ijsa[iprovi* g the dictum 1o tho con- 
trary in V. Fulton (1845), 5 Moo. P. (?. i30, 140; Sullivan 

V. Sullivan (1879), 3 L. K, Ir. 299, followed in G' Meagher v. (/Meagher 
(1883), 11 L. K. Ir. 117; Brown v. Skirrow, [1902] T. 3, 5. 

ib) Svo Knc} cloj’^'dia ef Forms and Precedents, Vol. XV., pp. 000 

et SCO. • 

(e) Wills Act, 18,37 (7 Will. 4 1 Viet. 20), s. 9. This nioanH that no 

clause of attestation stating that tho requirements of the Act have been 
carried out need be appended to the will (Bryan v. White (1850), 14 Jur. 

919). An atte-siation clau.se is not strictly part of the feslator’a will 
(Irt the Goods oj Afhtnson (1883), 8 P. D. 105). 

(d) For the ordinary form of attestation clause, see Fncyclop«ndia of 
Forms and Precedenls, Vol. XV., p, 399 For fonnw ajiplicablc to wills 
acknowledged or signed by mark or by anotlK'-r on behalf of tho testator, 
sec tbid., pp. 060 ct seq. ; Vol. XVI., p. 689. 

(e) Sec Non-content ious Probato Rule, 14th January, 1871 ; fUdhin v. 

Skeats (1858), 1 Sw. & Tr. 148. 

if) In the Goods of JJavis (1843), 3 Curt. 748 : In the Goods of Ghamney 
(1849), 1 Rob. Keel. 757 ; In the Goods of Braddock (1870), 1 P, D. 433 ; 

In the Goods of FuHnr, [1892] P, 377 ; In the Goods of Ellison, [1907] 2 
I. R. 480, foUow'ing In the Goods of Streailey, [189J J P. 172 ; but sti^i Mason 
V. Bishop (18S3), Cab. & FI. 21, where a signaturo purporting to attest 
the signatures of the witnesses was hold sulhcieni to attest the execution 
by tlui testator. 

' (g) In the Goods of Jones (1842), 1 Notes of Case#, 396 ; Byles v. Gox 
(1896), 74 L. T. 222. 

(h) In the Goods of Braddock (1876), 1 P. D. 433. 
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Sect, 8. write hia name or make some mark (i) intended to represent his 
Attesta name(/c), A will may be subscribed by marks even though 

toon. the witnesses are capable of writing (/). initials of an attesting 

witness are a BuiBcuitit subscription (m), unless placed on the will 
presumably for the purpose of identifying alterations (n). 

Dnsrription ^ A witness may subscribe a will in any mode which sufficiently 
of witnesg. identities him as t})e person attesting the will («). Thus, a sufficient 
description of the witness without his name(p) or signature in a 
wrong name (^), where the signature is intended to represent the 
person signing and not some other person as being the actual 
witness (r), is a valid subscription. Signing part of his name by 
a witness is not sufficient unless the part signed was intended 
to be a cornploto signature («); and a mere acknowledgment of an 
existing’ signature, as by passing a dry pen over it {t\ is also 
insufficiont (a), though the pen may be guided for a witness unable 
to write (h). 

Intention to 1099. The court must be satisfied that the names of the 
witnesses were subscribed on the will for the purpose of attesting 
the testator’s signature (r) ; where the court is satisfied that a 
signature has been added witliout any intention to attest the 
ex(jcution, it excludes such signature from the probate (d). 


(i) Harrison v. Harrison (1803), 8 Vob. 185; Addy v. Grix (1803), 
8 VcR. 504 ; In the Goods of Ashmore (1843), 3 Curt. 756 ; and see Clarke 
V. Clarke {IHIQI 5 L, R. Ir. 47, C. A. 

{h) llindmarsh v, Charlton (1861), 8 H. L. Cas. 160, 169. 

(1) I n the Goods of Amiss (1849), 2 Rob. Keel. 116. 
im) In the Goods of Christian (1849), 2 Rob. Keel. 110; In the Goods of 
lilmiti (1880), ,5 P. D. 116; In the Goods of Streatley, [1891] P. 172 
(initials in luari^in). 

(n) In the Goods of Christian, svnra ; In the Goods of Cunningham (1860), 
29 L. J. (p. & M.) 71. 

{(}) In the Goods of Sperling 3 Sw. & Tr. 272 ; In the Goods of 

Kynon (1873). L. R. .3 P. & D. 92. 

(р) In the Goods of Spmling, supra. 

iq) In the Goods of Olliver (1854), 2 Ecc. & AU. 67. 

(f ) Pryor v. Pryor { 1 W50), 29 L. J. (p. m. & A. ) 1 1 4 ; In the Goods of Levering- 
ton (1886), 11 P. D. 80. Thn», uoitht^r a husbaTicl {In the Goods of White 
(1843), 2 Notes of Cases, 461), nor a wife {In the Goods of Duggins (1870), 
39 L. J. (p, & M.) 24 ; Pryor v. Pryor, supra ; In the Goods of Leverington, 
suvra; In the Goods of Cope (1850), 2 Hob. Eccl. 335), can subscribe on 
behalf of the other in the other’s name. 

(«) ]n the Goods of Maddoel (1874). E, R. 3 P. & D. 169. 

(<) ibid. ; In the Goods of Cunningham, supra. 

♦ (o) llindmarsh v. CharUon, supra, at p. 169; Homs v. Feaiherstons 
1895), 73 L. T. 32 ; PUiyne v. Senven (1849), 1 Rob. Eccl. 772. The 
addition of the date {Hindmarsh v. Charlton, supra), or of the witness's 
iuitlres8(7« the Goods of Trevnnwn{\iirA)), 2 Rob. Eerl. 311), or the correction 
of a letter in the existing signature {Hindmarsh v. Charlton, supra, In 
tr^ Goods of Maddock, supra), merely constitute an acknowledgment of 
the f'xiating signature. 

(5) In the Goods of Lewis (1861), 7 Jur. (N. 8.) 688 ; Harrison v. Elvin 
(1842), 3 Q. B. 117 ; In the Goods of FiHh (1858), 4 Jur. (k. s.) 288. 

(с) /n the Goads of Wilson (1866), L. R. 1 P. & D. 269 ; In the Goods of 

(1869), L. R. 1 P. & D. 661 ; Grifiths v. Gri/JUths (1871), L. R. 2 
P. & D. 300 ; In the Goods of Braddock (1876), 1 P. D. 433 ; In the Goods 
of StreaiUv^ [1891] P. 172 ; and see note (/), p. 653, ante- 
(d) In the Goods of Sharman, supra, followed in 7n fAs Goods of Purssglove 
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1100. There is a presumption of due execution vahere there 1$ a Skct. S, 
proper attestation clause («), even though the witnesses have no Attesta* 
recollection of having witnessed the w'ill (/). In the absence of tion. 
an attestation clause a will which on its face appears to have been presumption 
duly executed is assumed to have been duly executed although of due 

no evidence of its due execution is forthcoming (/;). The pre- ‘^^^cution. 
sumption of duo execution applies as well where the testator’s 
name has been affixed by his direction as whore he has himself 
written his name (h). This presumption may be rebutted by 
evidence of the attesting witnesses, but tlm evidence as to some 
defect in execution must be clear, positive and reliable (i), sinco 
the court ought to have in all canes the strongest evidence before 
it believes that a will, with a perfect attestation clause and signed 
by the testator, was not duly executed (A). 

In cases in which the presumption is opposed to testimony it is ivoof of duo 
the duty of the court not to allow undue weight to the circumstarjces cxeuution. 
on which the presumption is founded on the one hand, and, on tlie 
other, not to lose sight of them (/). The burden of proving du(3 
execution, whether by presumption or by positive evidence, rests 
on the person setting up the will (m). 

Suh-Hkct. %,—Vapmiy of IVUnmcs. 

1101 . A will is not invalid because at the time of tlie execution Whorafty be 
or at any time afterwards any person attesting tho execution is witneiwoii. 
incompetent (n) to be admitted a witness to prove its execution f'- , 

and executors (p), creditors and their wives or husbands (q), /r l 

(1872), 26 L. T. 405, and In ihi Ooodi of Mvrphy (1873), 8 I, R. Kq. 

3O0; blit Mamn v. Bishop (1883), Cab. A; KI. 21. 

(c) Lloyd v. Roberts (1858), 12 Moo. P. C. C. 168 ; Wright v. Sanderson 
(1884), 9 P. D. 149, C.A ; WnghtT. Roger s{lHm)Jj, R. 1 P. AI>.(178, 682. 

( f) Woodhouse v. Balfour (1887), 13 P. D. 2 ; Byles v. Cox (1890), 74 
L. T. 222. 

{g) In the Goods of Vemreti, [1902] 1*. 206 ; Vinnicombe v. Butlor { 1 864), 

3 Sw. A Tr. 680 ; Clarke v Clarke (1879), 6 L. R. Jr. 47. (’. A,; In the Goods 
of Malins{lHSl), 19 L. R. Ir. 231 ; Marsh y. Marsh (1860), I Sw. & Tr. 528. 

(h) Clery v. Barvf (1880), 21 L. R. Ir. 1.52, C. A- 

(«) Glover V. Smith (1886), 67 L. T. 60,; WyaH v. Berry, fI893J P. 6; 

RRkingion v. Gray, [1899| A. C. 401, P. ; In the Goods of MoorCf [1901] 

P. 44. In Dat/wwnv. Dayman (1894), 71 L.T. 699, the presumption prevailed 
against the testimony of both the stteating witnesBea ; and in iVi/son v. 

Beddard (1841), 12 .Sim. 28, 34, Simdw^ell, V.-C., Ru^^gP8tcd that the 
evidence of witnesses denying a soloiiin act which they liad atteatod ought 
to receive the slightest possible attention, a suggestion cited apparently 
with approval by Lord Brougham in McGregor v. TopAam ( 1860), 3 li. L. 

Cas. 132, - t p. 156. 

{k) Wright v. Rogers, supra, at p. 682 ; ()' Meagher v. (T Meagher (1883), 

11 L. R. Ir. 117 ; Whiting v, Twmer (1903), 89 L. J . 71 ; and see Ooodisson 
V. Ooodisson, [1913] 1 I. R. 31, 218, C. A, 

U) Cooper v. Bockeit (1840), 4 Moo. P. C, C. 419, 436. 

(m) Glery v. Barry, supra, at p. 166, n. 

(n) As to competency of witnesses, see title Evidence, Vol. XIII., 
pp. 569, 570. 

(o) Wills Act, 1837 (7 Will. 4 & 1 Viet. e. 26). s. 14. 

Ip) lhid.,». 17. An executor attesting a will cannot, however, take any 
beneficial interest thereunder {In the Goods of (Jlark (1836), 2 Ourt. 329, 

330); see p. 656, post. 

iq) Wills Act, 1837 (7 Will. 4 & I Viet, c, 26), s. 16 
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beneficiaries and their wives or husbands (r), are all admissible 
witnesses to i)rove the execution of a will or the validity or invalidity 
thereof. 

Sr B -S ect. 3. — /-’fM of Gifu hy WxU or Codicil to lIViHCW. 

1102 . Any beneficial (s) devise, lep;acy, estate, interest, gift, or 
appointment, other than charges or directions for the payment of 
debts, so far as it concerns any person attesting the execution of 
any will by which it is given, or the wife or husband of such 
person, or any person claiming under such person, or wife or 
husband, is null and void (t). Where there is a joint tenancy under 
a will and one of the joint tenants attests the will, the other takes 
the whole (a). 

A gift to a witness merely as trustee is valid {h ) ; but wlK3re by 
niearis of a parol trust a henelicial interest is attempted to be con- 
ferred upon an attesting witness the gift is, it scorns, void (o, 
unless jjerhaps where the witness at tlie time of attestation is 
unaware of the secret trust in his favour (d). 

1103 . A gift by will to a legatee is not forfeited by his attest- 
ing a codicil coniirming the will(^), unless he receives a benefit by 
codicil, as, for instance, if the codicil makes a contingent gift 
absolute (/); hut the fact that the codicil, by revoking gifts in 
the will, increases the re.sidiie of which he gets a share is not such 
a heiKilit (//). Conversely, a codicil duly executed confirming a will 
containing a gift to an attesting witness to the will renders the 
gift valid (A), and the validity so acquired is not destroyed by the 


(r) Wills Aot. 1837 (7 Will. 4 & 1 Viet. c. 20), fi. 16. 

(i») A ])(>wi‘r in a w ill f'liabliiig a solicitor truston to charge profit cosU 
against the ('-.state is such a beneficial interest (lie /farter, Burgess v. 
Vinnieomr (1880), 31 ('h. I). 005 ; lie Poolcy (1888), 40 Ch. D. 1, (I. A.). 

(f) Wills Act, 1837 (7 Will. 4 A 1 Viet. c. 26), b. 15. This prevision 
(lofs not, however, aHcct questioiisof construction ; thus, where a testator 
l)> a will to wliieli his daughter’s husl^and was an attesting witness gave 
.'iil his real and personal estate to his wife for Jile, to be equally divided 
between such of his cliildn‘n as should be living at her death, and in the 
event of any of his da-ughters being married at his wife's deeease, such 
proportion as they might be entitled to should be left to them and their 
children, it was held that the daughter's children were not to be dis- 
appointed by her disability, but took an immediate interest in her share 
as t(Miants in tjoiuiiiou {lie Clarh\ Clark v. liamlall (1S85), 31 Ch. I). 72); 
and see lie 7'ownsend's Estate, Townsend v. Tou’/iscnd (1886), 34 Ch. I). 
357 ; Aphn y. Stone, i <’h- f»43. 

(a) roung v. Davies (1863), 2 Drew'. & Sm. 167 ; and aee Re Fleetwood, 
Sidgreaves v. Brewer (1880), 15 Ch. 1). 594. 

(5) (^resswell v, Cresswell (1868). L. R. 6 Kq. 69. 

(c) Re Fleetwood, A^idgreaves v. Brewer, supra, at p. 600. 

(d) O'Brien v. Condon, [1905] 1 I. R. 51, where Portek, M.K., declined 
to follow' Re Fleetwood, Sidgreares v. Brewer, supra ; and see Sullivan v. 
Sullivan, [1903] 1 I. R. 103. 

(s) Re Fleetwood, Si^greaves v. Brewer, supra ; Qumeyy. Gurney (1856), 

3 Diew. 208; fempeat v. 1856), 2 K. & J. 635; Re Marcus, 

Murens V. Marcus (1887), 56 L. J. (en.) 830. 

if) Gaskin v. Rogers (1866), L. R. 2 Eq. 284. 

(o) Guniey v. Qumeyf supra, 

(a) Anderson v. Anderson (1872), L. R. 13 Eq. 381 ; Re Trotter, Trotter 
V. Trotter, [1899] 1 Ch. 764; Be Elcom, Layhom v. Grover Wright, [1894] 

1 Ch. 303. 
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legatee attesting a subsequent codicil (t). The ^ift is only avoided s. 

where the witness has attested the instrument undcT which he Attesta- 
takes (/;)» and a gift in a will consisting of aepaiale sln^ets of ]>a])er 
separately attested may be g(X)d if the legatee has not attested the 
sheet on which his gift appears (/). 

U04. The marriage of a devisee to an attesting witnoss after Subsoquont 

attestation does not affect the validity of the devise [m). murriB^qof 

*' witueflH. 

U05. If more persons than are necessary sign their niuncs to a Superllnoua 
will, tile presnujj)tii)n is that they did so as witnesses; and con- jotcHUtiou. 
sequently h'gacies thereby given to them or tlieir s[)()use8 are void. 

If more than tw(^ persons apjxuir to ho attesting witnesses, some of 
them being legalt'es, all the names may be included in the probate, 
so that the (luosiion ^Yhetllcr the legatees did or did not sign as 
witnesses may he, (hicided in a court of ('ipiity (a). In some casevS, 
however, the Court of Prohale lias itself d('alt with tins question, 
and lias omitted the iianu'.s from tln^ jirohatep^). If after (‘xecii- 
lion is complete a third person adds liis name, the court dot's not 
witlueit cogiuit evitlt'uce conclude that tlie third person signed as a 
witii(‘^s (o), 

SncT. 4.- 117// hi/ which Power in K.ccrcii^ed, 

U06. No appointment made by will in (‘xeiviso of any power is Kxerdsc'of 
valid unless eNeculed in llie manner reqtiin*d for thii dut^ execuiiori power by will, 
of a will; and every will so executed, so far as respt'cls nxeculi-'i. 
and attestation, is valid as an exorcise of a ])()wor of appoiutnu -.t 
by will although other solemnities required by th(^ instrument 
creating the powfu* are not ohservaxl (y>). 

U07. A will appointing personal property is not effective until rrolmui. 
admitted to ])i*ohate (q). Any document recognised as a valid 
teBtainentary imstrument by the I'ruhate ’>ivision is cai)ahl(^ of 


(i) Tlwrpe v. Ileslwick HSSl), 6 (q|. Jh I). 31 1. 

(Ic) Ra 'L'rutlcr, Trottrr v. 'Jroikr, I ('li. 704. 

(0 Re ('raven, Crewdson v. Craven (l‘J08j, 09 L. *1’. 390. 

(w) Thorpe v. Bentwick, supra. 

(n) Wigan v. Rowland (18r>3j, 11 Hare, 157: ()ozem v. Croat (1873), 
^2 L. J. (CH.) 840; In Goods of MiLchrll (1841), 2 Curl. 910 ; In the 
Goods of Corcst (1861), 2 8w. & 'i'r. 334; In the Goods of Raine (1865), 
11 Jur. (n. s ) 587. 

(o) RandficJd v, Rand field (1800), 8 H. L. ('as. 22.'», 22H. uotc (c); In the 
Goods of sfuirman (1809), L. K. 1 P. & D. 001 ; In the Goods of Murphy 
(1873), 8 1. K. Kq. 300 ; In the (roods of Hmith (J8M9), 15 1*. D. 2. 

('») Wills Art, 18.37 (7 Will. 4 A: 1 Vict.c. 20), h. JO; «co. further, titles 
CoNFLirx OF Laws, Vol. VL, pp. 228, 229 ; Powiiiis, Vol. XXIII., pp. 18 
et seq„ 26, 27 ; Wrojhy v. Lowndes, fl908j P. 34H. 

{(f) Ross V. ( 1744), 3 Atk. 156, 160; Re Vallance, Ex parte Lime- 
house Board of Works (1883), 24 Ch. D. 177. 'I'he rule, however, appears 
to bo differeut in Ireland, where money has be^n ordered to bo paid out 
of court witlumt roquinng the Liiglish probate <»f the will exercising the 
power to bo rescaled in Ireland {Trustee Act and Smyth's Trusts (1900), 
40 1. L. T. 70); SCO Court of Probate Act, 1857 (20 A: 21 Viet, c, 77), 
8. 22, which niajccs a probate receivable in evideuco in all courts of the 
IT oiled Kingdoni without further proof thereof ; and compare Re TooiaVs 
TrUrSU (1883), 23 Ch. D. 532 (Shanghai probate). 
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operating as an execution of a power of appointment by will over 
personal estate (r), and the probate of an English will made by a 
domiciled Englishman is sufficient evidence of the due execution of 
the power so far as formalities are concerned («). In the case of a 
will of a donee of a power domiciled abroad probate may l)e granted 
in England though the will is invalid by Pinglish law, if valid 
according to the law of the testator’s domicil (0» or though the 
will is invalid by the law of the domicil if valid according to 
English law(u) ; but in tlie latter case administration W’ith the will 
annexed is usually granted instead of probate (a). 


Part VI.— Formalities of Will Made 
Abroad. 

Sect. 1. — Jmmn-ahlcB. 

U08. The law applicable to immovable (/;) property, namely, land 
of any toiiure, is the kx loci rei sihe^ and therefore the formalities 
required for tlie devise or bequest of immovables, whether realty or 
personalty, and the validity of a will of lands in England arc 
governed by the ordinary teBtamentary law of England (c). 

U09. The devolution of immovables situate in a foreign country 
is determined in accordance with the kx situH or law of such foreign 
country id). The English courts have no juri.sdiction to deter- 
mine the validity of a will dealing witli foreign immovables (<?), 
but the proceeds of sale of land abroad must be considered in an 
English ndministration as answering to the dos(iription of pure 
j)ersonalty (/). 

Sect. 2. — Morahks. 

mo. The law of the country in which the deceased was 
domiciled at the lime of his death regulaU's the decision as to whjit 
constitutes his last will, and as to whether and how far it is valid, 


(r) Kfl Walker, MacGoll v. Bruee, [1008] 1 Ch. 560, folio wine lie Price 
Tomlin v. LaUer, [1000] I Ch. 442. 

(8) Ward V, Ward (1848), 11 Beav. 377. 

{t) Barretto v. Youn^, [1900] 2 Ch. 339. 

(tt) In the Goods of Uallyburton (1860), L. R. 1 P. & D. 90 ; In the Goods 
of Huber, 1 1896] P, 209 ; Murphy v. Deichkr, [1909] A. C, 446. 

(a) In the Goode of Ttifoud, [1899] P. 247 ; In the Goode of Eannini 
[1901] P. 330. 

(h) As to what property is immovable, see title Confuct of Laws 
V ol. VI., pp. 196 flf 

(c) See ibid., pp. 219 et seq,, whero the subject is fully dealt with. As 
to piobate of foreign wills, and of wills dealing with foreign property, see 
title Executors and Administrators, Vol. XIV., pp. 163 et sea. 
id) In the Goods of Qentili (1875), 9 I. R. Eq. 641. 

(«) See title Confuct qf Laws, Vol. VI., p. 199. 

(/) Bwamonf v. Olirldfa (1868), L. R. 6 Eq. 534; (1869), 4 Ch. Add. 
309 ; Boa v. Rm, [1902] 1 I. R. 461, 462 ; and see title Confuct of Laws, 
Vol. VI., pp. 198. 199. 
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without regard to tlie place of hia birth or of his deaths or to the Sect. a. 
aituation of his movable property {(i\ Movables, 

The burden of proving that a will ought not to be admitted — 
to probate lies upon the party impeaching it; but wliere the Foreign 
party impeaching the will establishes the fact that a testator had 
lost his English domicil, having gained another elBeN\hero, and died 
in the acquired domicil, the burden of proof is in such circumstances 
shifted, and it lies upon the pnrty propounding the will to prove 
that the law of the acquired domicil is such as to authorise, a will in 
the form propounded {h). 


Part VII .--Alterations and Erasures. 

1111 . No obliteration, interlineation, or other alteration made in AlteratioiiH. 
a will after execution is valid unle.ss duly executed (/), except ho far 
as the words or elTect of the will before aucli alteration shall not 
he ajiparont 

“ Apparent” moans apparent on an inspection of the instrument, “ Apparent. 
not apparent by extrinsic evidence (f)* Words are apparent if 
experts using magnifying glasses when necessary can decipher them 
and satisfy the court tliat they have done Ho(m); l)ut it is not 
allowable to resort to any physical interference with the document 
so as to render clearer what may have been written upon it("). 

Where, by reason of obliteration or erasure, words are not appar^ wt, 
there is entire destruction pro tanto of the will, and therefore bo 
far a revocation (o). 


(g) Bremer v. Freeman (1857), 10 Moo. P. (J. C. 306 ; ]Yhi€ker v. Uume 
(1858). 7 H. L. I’a.s. 121 ; Enokin v. Wylie (1802), 10 II. L. (‘as. J ; (Jrivpin 
V. Doglioni {IW), 3 8w. & Tr. 96, 99 ; and < title Conflict of Laws, 
Vol. VI., pp. 225 ct neq. As to the formalitiee r<5. pared in tUo case of a will 
by a British subject oxocuted abroad, see ibul., p. 226; as to probate 
of wills of foreiguors. see title Execotoks ani» A omi.vistkatorh, Vol. X IV., 
Dp. 103 et Htq. As to the exeeiit ion of ]K>werH by foreign wills, see titles 
t.oNFLicT OF Laws, Vol. VI., pp. 228, 229; PowEiis, Vol. XXIII., p. 19. 

(A) Bremer v. Freeman, supra, at p, 231, 

(i) As to the form of execution of alterations, see p. .501, post. As 
to unexecuted alterations in a will pri<»r to the 1 st January, 1 838, see Pechell 
V. Jenkinson (1839), 2 Curt, 273 ; In the Goods oj i^itreaker (1859), 4 
Sw. & Tr. 192; and compare Banks v. Thornton (1853), 11 Hare, 176, 
180; BenKon v. Benson (1870), L. H. 2 V. & I>. 172. Ar to admitting 
codicils containing erasures to probate without an action, see In the Goods 
ofO'Bnen. [1900] P. 208. 

{k) WUls Act, 1837 (7 Will. 4 6c 1 Viet. c. 26), b. 21. 

(l) In the Goods of /56et««n (1839), 2 Curt. 337 ; In the Goods of Rorsford 
(1874), L. R. 3 P. & H. 211 ; Ffinch v. Combe, [1894] P. 191 ; In the Goods 
of McCabe (1873). L. R. 3 P. & I). 94, 96. 

(m) Ffineh v. Combe, supra ; In the Goods of Brasier, [1899] P. 36. 

(n) In the Goods of Rorsford, supra. But paper pasted over the amount 
of a legacy has been removed by order of the court {ibid.) ; and in In 
the Goods of OilbeTt, [1893] P. 183, the court ordered tbe removal of blank 
paper which had been pasted over the back of a testamentary paper, to 
see whether what had been written amounted to a revocation. 

(o) TovonUy v. Watson (1844), 3 Curt. 701; see p. 669, post; title 
EXSCUTOR.S AND Admixistbators, Vol. XIV., p. 108, 
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1112. The burden is upon the person v;ho seeks to rely upon an 
alteration in a will to adduce some evidence that the alteration was 
raado before the will uas executed (p). In the absence of evidence 
the presumption is that alterations, interlineations, and erasures 
were made after execution (9) ; and if the original words are not 
apparent the probate is granted in blank as to those words (a), or 
if they are apparent, the probate contains the original words 
Very slight afiirmati\(5 evidence is, however, sullicient to rebut this 
presumption (c) unless the alterations are important (d). 

The jiresumption may be rebutted by evidence of declarations of 
testammiiary intention made before or at the time of execution (>), 
or by evidence of other persons that the alterations were made 
before execution (/). Interiml evidence furnished by the document 
itself may be considered, and the circumstance that a clause would 
b(3 perfectly meaningless without tlie interlineation is material {(]), 
Any evidence which, having nigard to the circumstances, reasonably 
leads to the conclusion that the alterations were iniido before 
execution is sutticiemt (h). Thus, where alterations are necessary to 
supply l)lanlvs left in a will, sucli as for tlie naines of b'gatees or the 
amounts of legacies, and these blanks are afterwards filled in, the 
prt', sumption is that they were inaeriiHl before execution ; and an 
interlineation wliich appears to have been written with the same 
ink and the same pen as the rest of tlio will, and which supplies 
a blank in the sense, is jiresuraed to have been written ))efor0 
execution ( 0 . 

(р) Cooper V. Bticheil (1840), 4 Moo. P, C. 410 ; tSimmons v. MuOall 

(1851), I Sim. (N. B.) 115, 137 ; Gann v. Gregory (1854), 3 De G. M. ^ (;. 
777, 780, where probate had been granted w'itli tin'- altoralions ; Grevilh 
V. Tylee (1851), 7 Moo. P. 320; In the Gooda of tfamen (1858), 1 

Sw. h OV. 238 ; Oldroyd v. Jlarmj, [1007] P. 320, where the signature of a 
Hoeond codicil validated i»iiint(‘rlin(*ation in a first codicil on the ‘ijirne. piigc. 

iq) See the cases cited in note (/>), x«/>ro. 

( 0 ) Ihe d. ^^hallcrosfi v. Palmer (1851), 10 Q. 15. 747 ; la the Goods of 
Ihhrtson 2 Curt. 337. 

(5) In the Goods of lienrau (1840), 2 Curt. 369 ; In ihe Goods of Maiiin 
(1840), 1 Kob. Eccl.'712; Pe Gaussen (1807), 10 W. K. 212. 

(с) Williams v, Ashtof* (1860), 1 John. A’ H. 115 ; In the Goods of Duffu 
(1871), 5 T. K. Kq. 506. 

(d) Keigwin v, Keigtvin (1843), 3 CAixt. 607 ; and sec In ihe Goods of 
liindmarch (1866), L. K. 1 P. A 1). 307. 

(#?) In ihe Goods of Sykes (1873), L. 11. ‘t P. & D. 20, 27 ; In the Goods of 
Adamson (1875), L. R. 3 P. & 1>. 2.53 ; Doe d. Shallcross v. Palmer, supra ; 
Dench v. Dench (1877). 2 P. I). 60. In Woodward v. Goulstone (1886), 11 
App. Cas. 469, the Hoiiao of Lords declined to express an opinion as to 
wBother evidenoe of post tcBtanientary declarations had been rightly 
received in Sugden v. St, Leonards [Lord] (1876), 1 P. D. 164, A. 

(/) Tyler v. Merchant Taylors' Co, (189(0, 15 P. 1). 216 ; see In the Goods 
of Greenwood, [1892] P. 7. 

(g) In the Goods of Heath, [1892] P. 253 ; In the Goods of Cadge 
(1808hL. R. 1 P. & 1). 643; Dench v, Dench, supra,' and see Doherty 
V Piryer (1890), 25 R. Ir. 297, where the attestation clause referred 
giMieral! 3 ' to a “few erasures and alterations” ; In ihe Goods of Treeby 
(1875), L. R. 3 P. A' D. 242; and see Pe Ray, Kerr v. Sttnnear, [1904] *1 
Ch. 317.321). 

{h) Moofe V. Moore ( W2). 6 I. R. Eq. 166. 

(t) In the Goods of Cadge (1868), L. R. 1 P. & D. 543. This is so even 
when the blank is filled in in pencil {Kell v. CAarmer (1856), 23 Bear, 196). 
A elttuse inconsistent with the rest of the will, and struck out in pencil, was 
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1113. Where the testator indicates, as, for instance, by astorislis, bli- 
the place in the will where matter written l)oforo execution is Alterations 
intended to come in. such matter may be r(’^j;nrdod as a valid Mid 
interlineation (A*) ; but words following the execiiU'd jiart of a will 
cannot be treated as an interlineation merely becausi^ ihoy complete interlinoa- 
an otherwise incomplete senU 3 nco. in the executed part {!). tiorw. 


1114. Alterations made in a will after it is signed miiy be Subsequent 
validated by a duo acknowledgment of bis signature sul)se(|iienlly ftlf«ration8. 
made by the testator {m\ or by the signatures of the testator and 

the witnesses in tho margin or in some other part of the will 
opposite or near to such alterations (a). The initials of the testator 
and the ^Yitnesses are (r)), hut the initial.s of tho witnesses alone are 
n()t(j)\ suihcient for this pnrpoBt'. The testator and witnessos 
do not, however, fulfil the statutory requirement by merely going 
over their signatiinis w'itli a dry pen. There mnsi (dlhor he an 
execnlion of tlie alteration or a ro-exccution of tlie will (</). 

1115. Unatiosted alterations in a will are vaJiiiah'd by a suh- icffootof 
sequent codicil confirming the will (/*), unless it appears from the codicil on 
codicil or (Uhorwise that the alterations wore merely didiberative («), Jilfcnitious. 
because a codicil is a repuhiication of a will and validates it at the 

time of execution of tho codicil (t). If the codicil iaktJS no notice 
of alterations, the presumption is that they were made after the 
date of tliG codicil, but this may ho rebutted by evidence (a). 

1116. A will altered aftcir tlie testator’s deaih must, if possible, he AltemtionB 
restored to the state in which it was at tho deceased’s death, • d by stranger, 
probate is given without such alteration (b). 


Ignored in Jn the (loads of Totu/e (1891), 06 L. T. 00; and Bco Birch v, 
Birch (1848), 1 fiol). Kcd. 67. '5. ' 

(A) Jv the (loods of BiH (1871). L. R. 2 P. \ D. 214 ; In the (loads of 
(ireenwood, [1S921 P. 7 ; In the (loads of Whitt (1800), 0 Jiir. (\. s.) 808 ; 
Jn the (loads of Malcn (ISS,”)), .'54 L. .1. (c.) 91, hco Leonard v, Leonard^ 
[1902] 24a, 244, where two new inlerpolatcd sheoia were held not to l)f3 

alterations uitliin the Wills A<’(, 18^17 (7 Will. 4 tV, I Viet. e,. 20), s. 21. 

(l) In the (loads of A nstce, [1893] P. 283 ; and see In the (Ltods of White, 
[1890] 1 1. U. 209 ; in the (loads of (lee (1898), 78 Jj. T. 843 ; p. .'».')0, ante, 

(m) In Ike (roods of J Jewell (18r>3), 17 .fur. 1130. 

(n) Wills Acl, 183’i' (7 Will. 4 & 1 Viet. c. 26), fi. 21. As to the question 
.vhether more than one Rucli altcnitton eaii be. aitcsteil hy a Ririgle marginal 
exeeulion, see In the (loads of Wilkinson (1881), 6 P. IK 100 ; Jn the. Goods 
of Trcehy {ISII)), L. R. 3 P. iV 1). 242. 

(o) In the Goods of Blewitt (1880), .6 P. 1>. 116. 

(p) In the (loads of Shearn (1880), 50 L. J. (r.i l.'>; In the Goods of 
Cunningham (1860), 4 Sw. & 'J'r. 194 ; see In the Goads of Dewell, supra. 

(q) Sec the cases cite<l in notcj ( p), supra. For tlm form attestation 
of an altered will, see Knovclopae<lia of ForniR and Preoedenis, Vol, XV., 
p. 662. 

(r) In the Goods of Hall (1871), L. R. 2 P. k V. 2.'J6, 257 ; Oldroyd v. 
Harvey, [1907] P. 326 (second codicil). 

(«) In the Goods of Heath, [1892] P. 2.53 ; Tyler v. Merchant Taylors' Co, 
(1890), J.5 P. 1). 216 ; see He Hay, Kerr v. Sttnnear, [1904] 1 Ch. 317. 

(0 See pp. 577 et se/p, post. 

(a) lAishingion v. Onslow (1848), 6 Kote» of Fasesj, 183 ; In the Goods of 
Sykes (1873), L. R. 3 P. & 1>. 26, 27 ; Christmas and (Christmas v. Whinyates 
(1863), 3 Sw. k Tr. 81, 89 (mutilation). 

{h) In the Goods of liolfe (1846), 4 Notes oi K’aaoa, 406 
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Part VI 11. -Revocation and Revival. 

Sect. 1. — Revocation hy Marriage, 

1117. Every will made after the 31st December, 1837 (c), by a 
man or woman, except a will made in certain circumstances in 
exorcise of a power (d), is revoked by his or her marriage (e), even 
though the will is marie in actual contemplation of the marriage (/). 

Such revocation takes effect as regards movables where the 
testator or testatrix is domiciled in England at the moment of the 
marriage (7), and tlie domicil of a wife becomes at the moment of 
marriage the same as the domicil of her husband (h). The English 
courts doLermine the effect of marriage, as regards the revocation 
of a will of movables previously iiiado, by the law of the country 
where the testator or testatrix is domiciled a.t the moment of the 
marriage (7). Where, however, by the law of the domicil, marriage 
does not revoke a testamentary (lis})()sitir>n, a subsecpient change 
of domicil does not affect its validity (i). 

1118. A will exercising a power of appointment is not revoked 
by the testator’s subsequent marriage unless the persons to take 
in default of appointment take in the capacity of the testator’s 
heir, customary heir, executor or administrator, or next of kin under 
the Statute of Distributions (A). The reason for this exception is that 


(c) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), g. 34. Ag to wills made 
before 1838, sec Marston v. Roe d. For (1838), 8 Ad. El. 14, Ex. < 'h. ; 
Israeli V. Uodon (1830), 2 Moo. P. C. 0. 51, 62; In the Goods of Shirley 
(1841), 2 Curt. 657. 

(d) tin* text, infra. 

(e) Wills \cl, 1837 (7 Will. 4 A- 1 Viet. c. 26), a. 18. The marriage must 
he a lawful marriage {Mcite v. McHc (1850), 1 Sw. & Tr. 416 ; Warier v. 
Warter (1800), 15 P. D. 152). Ah to marriageH with a deceased wife's 
siRter, geo title IIusuanp and Wife, V^d. XVI., pp. 284, 285. 

(/) 1 71 the Goods of Cady wold (1858), 1 .Sw. A 'Fr. 34 ; Otway v. Sadkir 
(1858). 4 Ir, .hir. {s. s.) 97. For a form of attestation of a will made on 
Ihe day as but after the testator’s miirriage, see Moore, Practical 
Forms, 5th ed., p, 52.” Ft»r a form of revival after luarriage of a will 
revoked by marriage, gee Kelly’s Conveyancing Draftsman, 5th ed., p. 362. 

(g) Ee Martin, J.ousUilani. LoustaUin, [1900] P. 211, C. A. ; geo title 
Conflict of Laws, VoI. VI., p. 227. Wliere an Englisli testatrix inarrieg 
» Scorsmaii and thus acquires a Scottish domicil, her will is not thereby 
revoked (ir^sferwaa v. Schwab (1005), 13 Scots Law Tirneg, 594). As to 
proof of the matrimonial law on this point, see Ee Martin, LouskUan 
y,^Lou6talan, supra. 

{h) Ee Marlin, Loustalan v. Loustalan, supra. 

(t) Wills Act, 1861 (24 & 25 Viet. c. 114), s. 3 ; In the Goods of Reid 
(1806), L. R. 1 P. & D. 74 ; In the Epilate of Groos, [1904] P. 269. 

(k) Wills Act, 1S37 (7 Will. 4 & 1 Viet. c. 26), s. 18. The fact that the 
persons to tiike in default of appointment are the statutory next of kin 
of the appointor docs not prevent the exception applying if the gift in 
detault of appointment is to them in another capacity, such aa, for instanee, 
as children of the appointor {In the Goods of Filzrou (1858), 1 Sw. & Tr. 
133; In ihe Goods of Worthington (1871), 20 W. 11. 260). ^^^le^e free- 
holds were in default of appointment limited to the testatrix, her heirs 
and assigng. her marriage revoked her will exercising a power, the excep- 
tion in the statutory provision not applying {Vaughan v. Vanderstegen 
(1853)> 2 Drew; 166) 194); but the exception applies to a case where 
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the new family of the testator can derive no benefit from such skct.I. 
revocation, because revocation of the appointment only operates in Revocation 
favour of those entitled to take in default of appointment (/), by Marriage* 

ms. A will comprising property not subject to a power of appoint- Partial 
ment and also property subject to appointment by the testator, but rovowtlou by 
falling within the exception in the section, is rovoked by the *^*^"*®®* 
subsequent marriage of tlie testator qua the property not subject U') 
the power, while holding good as an appointment under the 
power (w). 

Sect. 2. — Voluntary llcrocation. 

Sub-Skct. 1. — In (knmil 

U20. A will is of its own nature revocable, and therefore though Revocation, 
a man should make his testament and last will irrovocahlo in the 
strongest and most express terms, yet he may revoke it, because 
his own act and deeri cannot ali(3r the judgment of Jaw to make 
that irrevociil)le which is of its own nature rovocahle (a)* 

U21. To effect a revocation there must be an intention to lutontion. 
revoke (o). If any tiling is done by the testator or by bis direction 
which, if there was an intention to revoke, would amount to a 
revocation, the prehiunpLioii of law from such act is in favour of the 
existence of the anitnuH rcroano/i, but this presumption may bo 
rel)utt(}d by evidence showing that the unbnus rcroeaudi did 
not exist (p). An act done without sucli intention is who’dy 
ineffectual {q)f oven if such act results in the destruction of t ^ e 
will (a). TIjus, where a testator destroys the will through m- 
advertonco (M, or under the belief that it is useless (c) or invalid 
or has already been rovoked (e), or where he is drunk at tlie time 


the gift ill default of appointment is to the next of kin as (listingniRhed 
from statutory next of kin of the appointor In the Uoodfi of MaVirar 
(1860), Ij. It. 1 P. & D. 67 J). As to the meari.ng of “ next of kin,” hoc 
pp. 755, 756, post, 

(1) In the Goods of Fenwkk ( 1867), L. R. 1 P. D. aiO ; In the Goods of 
Worthington [ISli), 20 VV. R. 200. 

(?») Inthe Goods of Russell 15 P. J>. 1 11, Nfhoro a grant of admiius- 

tration with the will annexed limited to tlie appointed property was made 
to the widow. 

(n) Vyniofs Case (1610), 8 Co. Rep. 81 b; floepp. 500. 510, anU. As to 
the effect of contracts not to revoke a will, see pp. 51 1, 515, ante ; as to 
revocation of joint .and mutual W'ilK we pp. 516. 517, anfe. 

(o) Wills Act, 18.37 (7 Will. 4 & 1 Viet. c. 26), h. 20 ; and see p. 564, post 
A will is not revoked by any presumption of iiiteiitiou honed on an altera- 
tion of circumstances (Wills Act, 1837 (7 Will. 4 & 1 Viet. e. 26), s. 19 ; 
see Re Wella^ TrusU, Hardiety v. Wells (1880), 42 Ch. D. 640). 

(p) Onions v. Tyrer (1717), 1 P. Wms. 343, 344; Rurtenskaw v. Gilbert 
(1774), 1 Cowp. 49, 52 ; and see pp, 564, 572 ei 8e(j., post. 

iq) Clarkson v. Clarkson ( 1802), 2 Sw. & Tr. 497 ; In ike Goods of Thornton 
(1889), 14 P. D. 82. 

(fl) James v. Shrimpton (1876), 1 P. ]). 431 ; Cheese v. Lovejoy (1877), 
2 P. D. 251, 253, P. A. ; Clarkson v. Clarkson, supra. 

{b) Burtenshaw v. GiVtert, su/pra, per Lord Mansfijeld, C.J., at p. 52. 

(c) Beardsley v. Lacey (1897), 78 L. T. 25 ; James v. Bhrimpton, supra. 

(d) Giles V. Warren ( 1872), L. R. 2 P. & D. 401 ; In the Goods of Thom on, 
swpra. 

(e) Seott V. Scott (1859), 1 Sw. 6c Tr. 258 ; Clarkson v. Clarkson, supra 




564 


Wills. 


Sect. 2. 
Volxmtary 
Revocation. 

Proof of 
intention. 


of 

revoaitiofi. 


of an alle^^cd revocation (/), or insane though he may afterwards 
recover (^), no revocation results. 

U22. The intenti(»ii to revoke must be as clear and free from 
doubt as the original intention to bequeath or devise (/i), and must be 
shown with reasonalde certainty (i). It must be a present intention, 
the expression of an intention to revoke at some future tinu) or by 
some future instruniont not being sulticient (/i) ; but a revocation 
accompanied by tluj expression of intention to make a new will 
which is not in fact made is nevertheless an effective revocation (/). 

Tlie intention to revoke may bo evidenced by the declarations of 
the testator, especially if such declarations were conteinporaiuions 
with the act of i tivocalion (m), or such intention may be infej red 
from tlie nature of the act done (a). 

Ojico due execution of a will is proved, the burden of showing 
that it has been revoked lies upon those wlio sol up revocation ; 
and in ilie absence of j)roof revocation is not prosuiiied (o). 

1123 . \ olnntary revocation ( p j of a will can now only Ijo effected 
in one or other of the following modes, namely (7 ) : — (1) By another 
will or codicil (r) duly executed (s') ; or (2) by some writing 
declaring an intention to revoke the same and duly executed as a 
will («) ; or (S) by burning, tearing or otherwise destroying (a) the 
will, hy the testator, or hy some person in his presence and hy his 
direction, with intention of revoking the same, but no conveyance) 
or other act made or done suhso(piently to the execution of a will 
of or relating to any real or pers^mal estate therein comprised, 
except an act by whicli such will shall he revoked as the slatuli 


if) In (ioodii of Ilnisninfflont [1002| P. 1. 

if/) Sctuhi/ V. b'ordhnm (1822), I Add. 74 ; Vtorla^e v. Uorkme (184.7), 4 
Netes of 100, 139; /n the (Upodn of Shaw (183S), I (‘urt. !)0.") ; 

In the (iooda of Downer (iSoJl), 18 Jar. 00; liiiint v. ( lS73), h. K. 

3 J’. I). ,‘17 ; In the (loads of 11 ine, f 181)3] P. 282. 

[h) Kelldt V. /rW/(/M180S)’, h. K. 3 II. L. 160, 107 : /.V Wdcoek, Kay v. 
Dewhirst, [1808] 1 ('li. 0."), 08 ; Doe d. Ilearle v. llirks (1832), 1 <!l. Pin. 
20, 24, ii. Jj. ; In the (iitods oj J nee (1877), 2 P. 1). Ill; lie Freeman, Hope 
V. Freeman, (1010] I ('li. OSl, <*. A. 

(i) Rand field v. Rand f eld (1860), 8 II. L. <Jas. 22o, 235 ; Pa?! (InRIen v. 
Foxwell, Foxwell v. 4’an Grutten, [i807] A. (\ 0,'>8. 694. 

ik) ilcohurey v. Dechett (18.71), 14 n.-av, 583; roc Dnrton v. Gowell 
(1593), Pro. Eliz. 306 (u oaso under the old law); Thomas d. Jones v. 
Evans (1802), 2 East, 488. 

J/) Toomcr v. b>ohin8l:a, \ 1907J P. 106. 

*(w0 (-larke \\ i^eripjjs (1852), 2 Rob. Eecd. 563; Johnston v. Johnston 
(1817), 1 Philliin. 447, 469; {stride v. Pooper (1811 ), 1 Pliillim. 334, 338; 
O^Connel v. Butler (1810), Milw, 97, 118; Maanire v. Marshall (1833), 
Milw. 307 , 311. 

f«) Clarke v. Scripps, supra ; Korth v. North (1909), 25 T. L. R. 322. 
( 0 ) Harris v. Berrall (1858), 1 :<w. & Tr. 153 ; i>prigqe v. Springe (1868), 
E. P 1 P. tV 1). ons ; 'Benson v. Benson (1870), L, li. 2 P. &; D. 172. 

(;0 As to revocation by marriage, see p. 562, ante. 

{(}) WfUs Act, 1837 (7 Will. 4 k 1 Viet. c. 26), s. 20. 
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prescribes, prevents the operation of the will with respect to such 
estate or interest in such real or personal estate as the testator 
has power to dispose of by will at the time of his death (l>). 

1124. As a w ill speaks from the testator's death (<■), ami can only 
be revoked in one or other of the proscribed inodes a testator 
cannot delegate the power to revoke his will after his douth (e). 

U25. A will is not revoked or the construction thereof altered by 
reason of any subse(]uent change of domicil of the testator (/). 


Suu-Skct. 2.“/0/ Aa/fT lltU or Vodinl. 

U26. An earlier will is revoked by a later w'illor codicil expressly 
revoking such earlier will or all former wills (<;), t^i^d no particular 
form of w'ords is reqnircal for tlie purpose of (dfecling such 
revocation (A). An express clause of revocation is not essential (0, 
but if inserted in general terms operates as a rule to revoke all 
teslaimuilary instruments previously exocMited by tlie testator (/i), 
including testanientarv appointments!/). Such a clause is not, 
however, conclusive evidence of an intention to (dTect a complete 
revocation (/a), and may be shown to have been inserted by mistake 
and w ithout the approval of the testator (a). 


{h) Wills Act, 1837 (7 'Will, 4 1 Viet. c. 20), 8. 20. Tlic reault of tliis 

jUMivision is that the earlier cases in which il was formerly held that a v, dl 
was revoked by an alteration of the estate of tlie ie-Btalor arc no longci , w 
{Forde v. J)e Pontes (1801), 30 Heav. 572, 503). 'Die provision refers io an 
interest ot the testator remaining in the projMTty, and doea not ap]dy to 
eases where the thing meant to be given is gone {Mtwr v. Jlauhvdc (1841), 
12 Sim. 123, 130; Jilake v. Blake (1880), J5 (’h. 1), 481, 487, following 
Oak V. (hfle (1855), 21 JJeav. 349). As to ademption by alteration of 
estate, see p. 503, jmt ; as to a eliaiige in the nature of the iiroperty 
siibjeet to a power exercised by will, ace lit PowicKS, Vol. XAHI., 
[>p. 42. 43. 

(c) See p, 5t)C, ante ; pp. 501, 502, poet. 

(d) Wills Act, 1837 (7 Will. 4 vS,: 1 Viet. c. 26), ss. 18, 20. 

(c) StockwcUy. Ililherdan (1848), 1 Kob. Keel. 551. 

(f) Wilks Act, 1851 (24 A: 25 Viet. e. 114), s 3* In the (Joodn of Brid 
(1855), J>. H. 1 Ih A* 1>- 74 ; and see In the Fetatc of (irooe, [1004 ) P. 250. 

(g) Wills Act, 1837 (7 Will. 4 A; 1 Vict.c. 26), h. 20. For pn-cf ilents of 
express clauses of relocation, Bce I'.ncvclopajdia ol Formi* ;uid IVccedcnlH, 
Vol. XV., vv. 300, 400. 

{h) Jiirks V, JlirkR (1865), 4 Sw. & Tr. 23, 30 ; Cottrdl v. Ooiirell (1872), 
L. K. 2 1*. aV D. 307. The insertion in the. utle-iaMou clauuo of Wi)rdB 
purporting to revoke ai»reviou.s will has no effect {In the Goods of Atkinson 
(i/. K. J.) (1883), 8 P. D. 155). 

(i) Dempsey v. Lawson (1877), 2 P. D. 98, 107. 

(k) Soiheran v. Denimj (1881), 20 Ch. 1). 09 ; CoUrell v. Cottrell, supra, 

(l) Soiheran v. Dening, supra ; Re liingdon, W'dkins v. Fryer (1886), 
32 Ch. I). 604, where a testamentary ap])omtmeni under a sjjecial power 
was held to bo revoked by a general revocatory clause ; see Vadell v. 
WiJcocks, [18981 F. 21, 26. 

(m) Denny v. Barton (1818), 2 Phillim. 575; O'Leary v. Douglass 

(1878), 1 L. K. Ir. 45,50; Methuen w .Vc//n/<jn(1817), 2 Phillim. 415, 

426 ; Gladstone v. Tempest {Diii)), 2 Curt. 650 ; Dempsey v. Lawson^ supra , 
Robinson v. Claxke (1877), 2 P. I). 269. 

(n) Rowell v. Moucheit. Lichfield v. (1821), Madd. AG. 216; 

In the Goods of Oswald (1874), L. K. 3 P. A P. 162. it soems that a mere 
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The mere insertion in a will of the words ** last and only will '* 
does not necessarily work a revocation of all previous testamentary 
instruments (o) ; but where it is clear from the general tenor of the 
last will that the testator did not intend an earlier will to remain in 
force, the earlier will is revoked (p). 

1127. Part only of a will may be revoked (q). The animus 
revocandi must govern the extent and measure of operation to be 
attributed to an act of revocation which may be done with the 
intention of revoking the whole or part only of a will(r). Where 
revocation of part makes the rest of the will unintelligible, total 
revocation results («). 

1128. Where a later unambiguous will deals with the testator’s 
entire property, it revokes all earlier wills, even though it contains 
no clause of revocation (f) ; and if the later will practically covers 
the same ground as an earlier one, it must be taken as being in 
substitution for it, and probate of the later will alone is granted (w). 
Even where the later will does not completely cover the whole 
subject-matter of on earlier one, if it can be collected from the 
language of the testator that he intended to dispose of his property 
in a different manner from that in which he disposed of it by the 
earlier will, the earlier instrument is revoked (w). The mere fact 
of making a subsequent testamentary disposition does not, however, 


misunderstanding by the testator as to the effect of tbe insertion of a 
cla\i8o of revocation is not sufficient to justify the omission of the clause 
from the probate {Collins v. Elstone, [1893] P. 1). 

(o) Simpson v. Foxon, [1907] P. 54, following Lemage v. Goodman (18G6), 
L. R. 1 P. D. 57 ; see Loftus v. Sioney (1x67), 17 I. Ch. R. 178, where 
two wills, one described as “last” and the other “duplicate,” were ad- 
mitted to probate, and the court of construction hold that the will marked 
“ last ” was the real will. So the express confirmation in a third codicil 
of a w'ill and one of two previous codicils docs not of itself operate to 
revoke the other codicil {Folkit v. Pettman (1883), 23 Ch. D. 337). 

(p) ht the Goods of Howard (1869), L. R. 1 P. tV D. 636 ; and see In the 
Goods of Pelchdl (1874), L. R. 3 P. & D. 153, 156 ; In the Goods of Be la 
Haussaye (1873), Ij. K. 3 P. & D. 42 ; Pepper v. Pepper (1870), 5 I. R. Eq. 
85 ; Outto V. Gilbert (1854), 9 Moo. P. C, C. 131 (personal estate), over- 
ruling on this point Plenty v. IPcsf (1845), 1 Rob. Eccl, 264; Freeman 
V. Freeman (1854), 5 I)e G. M. & G. 704, C. A. (real estate) ; Dempsey v. 
Lawson (1877), 2 P. D. 08 ; Leslie v. Leslie (1872), 6 I. R. Eq. 332 ; In the 
Goods of O'Connor (1884), 13 L. R. Ir. 406. 

{Q) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 20. For forms of 
ooQicils revoking part of will, see Encyclo]>8Ddia of Forms and Precedents, 
Vfii. XV., pp. 645, 546. 

(r) Re White (1879), 3 L. R. Ir. 413, 416. C. A. But a mere recital of the 
testator’s object in revoking a gift does not, it seems, limit the operation 
of an absolute revocation [Holder v. Howell (18(t3), 8 Ves. 97). 

is) Leonard v. Leonard, [1902] P. 243. 

(0 In the Goods of Palmer, Palmer v. Peat (1889), 58 L. J. (p.) 44 ; CadeU 
V Wilcocks, [1898] P. 21 ; In the Estate of Bryan, [1907] P. 125. 

{uj O'Leary v. Douglass (1878), SLR Ir. 323, C. A.; Dempsey v. 
Lamon, supra ; In the Goods of Tumour (1886), 56 L. T. 671 ; In the Goods 
of Palmer, Palmer v. Peat, supra ; M'Ara v. MVay (1889), 23 L. R. Ir. 
138 ; Oadrll v. Wilcocks,, supra : and see Chichester v. Quairefages, [1895] 
P. 186 (oodirils). 

(w) Dempsey v. Lawson, supra, at p. 105; In the Estate of Bryan^ supra, 
at p. 129. 
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work a total revocation of a prior wDl, unless the latter expressly or 
in effect revokes the former, or the two are incapable of standing 
together (a:). 

If there are two wholly inconsistent testamentary documents of the 
same date, or undated, and it cannot be ascertained which of them 
was executed first, neither document can be admitted to probate (a); 
but in the absence of express revocation, a later inconsistent 
disposition wliich is not valid in itself does not revoke an earlier 
disposition (/>), 

1129. Where a subsequent will is not forthcoming, the burden of 
showing that it revoked an earlier will is on the person alleging 
revocation, and there must be proof of a difference of disposition (c). 
Accordingly, whore a testator makes two wills and the later is lost or 
destroyed, unless there is evidence to show that it expressly or 
impliedly revoked the earlier will, in which case the result is an 
intestacy (d\ the earlier will is entitled to probate (e), 

1130. Where there are several testamentary instruments which 
are not wholly inconsistent, they are considered, so far as they can 
be read together, as constituting the last will of the testator (/); 
for any number of testamentary instruments, whatever be their 
relative date or in whatever form they may bo, can be admitted to 
probate as together constituting the last will of the d(3ceaso(l (//). 
The established rule is not to disturb the prior disposition furtln r 
than is absolutely necessary for the purpose of giving effect to ih>3 
later one (h) ; and the presumption against implied revocation is 
strengthened where the testator uses words showing an intention 
not to alter his testamentary disposition except in certain specific 
respects (i). The question is, what disposition did the testator 


{x) Lemage v. Goodhan (18C5), L. R. 1 P. & 1). 57; In the Goods of 
Fetohell (1874), L. K. 3 P. & D. 153 ; In the Goods of Summers (1901), 84 
L. T. 271 ; Townsend v. Moore, [19051 P. 66, (’. A. ; Simj)8on v. Foxov, 
[1907J P. 54; Iteeves v. Reeves^ [1909] 2 I. K. 521. 

(a) Phipps V. Anglesey {Earl) (1751), 7 Bro, Prfrl. CaH. 443; Townsend 

V. Moore, [1905] P. 66, A.; Loftue\, Sioney (1867), 17 1. Oh. R. 

178. 

(b) Re Fheiwoody Sidgreaves v. Brewer 15 Ob. D. 594 ; Duguid v, 
Fraser (1886), 31 Oh. D. 449; and comparo Mortey v. Rennoldson, [1895J 1 
Ch. 449, 0. A. ; but see Baker v. Story (1874), 23 W. K. 147. 

(o) Cuito V. Gilbert (1854), 9 Moo. P. 0. 0. 131, 147; Goodright d. Rolfc 
V. Harumd (1775), 7 Bro. Pari. Oas. 489 ; and sco In the Goods of Debac, 
Sanger v. Hart (1897), 77 h. T. 374 ; Wood v. Wood (1867), L. R. 1 P. & D. 
309, following Brown v. Brown (1858), 8 E. & B. 876, 880. 

(d) Wood V. Wood, supra. 

(€) Hellier v. Bellier (1884), 9 P. D. 237 ; HUchins v. Basset (1693), 2 
Salk. 692; Dickinson v. Stidolph (1861), 11 0. W (n. 8.) 341. 

if) In the Goods of Budd (1802), 3 Sw. & Tt. 196 ; Birks v. Bvrhs (1865), 
4 Sw. & TY. 23 ; Lemage v. Goodhan, supra : In the Goods of Fenwick (1867), 
L. R. 1 P. & D. 319 ; In the Goods of QriflUh (1872), L, R. 2 P. & D. 467 ; 
In the Goods of Peichell, suprta ; In the Goods of Hartley (1880), 60 L. J. (c.) 
1 ; In the Goods of Eodgkinson (1893), 69 L. T. 150. 

(g) Lemage yrGoodban, supra ; Townsend v. Moore, s^u/pra. 

(A) Farter v. 8L Catharines College, (kmhridge (1873), jj. B. 16 Kq. 19. 
(♦) FoUeii v. Peltman (1883), 23 Ch. D. 337. 
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Wills. 


Skcjt. 2. intend, not which or what number of papers did he desire or expect 
Voluntary to be admitted to probate (k) ; consequently the presumption of 
Revocation, revocation, arising from apparent inconsistency of testamentary 
instruments, may bo rebutted by parol evidence that the testator 
did not intend revocation, where there is some ambiguity on the face 
of the documents as to whether the deceased meant the particular 
disposition to he part of his will (Z), or by extrinsic evidence of 
surrounding circumstances (?a). If, howmer, there is no ambiguity 
on the face of 11 le papers, parol evidence cannot be admitted to show 
tliat revocation was not intended (a). 

Codicils. U31. Where a will is revoked by a subsequent codicil, the 

question whether an intermediate codicil is also revoked is one of 
construction. If the revoking codicil distiiigiiislies l)etweeii tlie will 
and subsequent codicils, as, foi instance, by date, the latter are not 
revoked {h). 

The revocation of a will does not now revoke a codicil to it by 
im])lication (c), for a properly execut(‘tl testamentary paper can only 
bo revoked by tlie methods prescribed by statute (d); but upon 
[)roof tliat a testator by cutting off his signature to liis will intends 
to revoke a codicil to it w'riiton on the same piece of j^aper, the 
codicil may also be revoked (e). 

Instrument 1132. A writing declaring an intention to revoke (/) a w'ill must, 
of revocation. effectual, be executed in the manner in which a will is required 
to be executed (q). Such a writing is not, however, admitted to 
probate (/i) unless itself of a testamentary character (?). 


{k) Deviimy v. Jjawson (1877). 2 P. 1). 98, 107. 

(Z) BuKtved V. Bager (1824), Milw. 345, .348 ; Fawved v. Jones (1810), 3 
rhilliin. 4134, 478 ; Blackwood v. JJamer (1783), 3 Phillim. 458, n. 

(vi) Jevncrw Ffinch (1879), 5 P. D. 100; Fat07iv. Ormr'rorZ, ( 1892] 
P. 247 ; /n the Fstate of Bryan, [1907] P. 125. 

(fi) Thorne v, Uooke (1841), 2 Curt. 799; and see Collins v. EUtone, 
[1893J 1 ; In ihc Goods of Chapman (1844), 1 Kob. Keel. 1 ; Hale v. 

Tokdove (J8.)0), 2 Kob. Eccl. 318. 

{h) Farrer v. St, Catharine's College, Cambridge (1873), L. K. 16 Eq. 19 ; 
Bee Pratt v, Prad (1844;, 14 Sira. 129. 

(c) Black V. Jobling (18C9), L, K. 1 P. &■ D. 085, disap^aoving Clog^ 
stoun V. Walcott (1847), 5 Notes of Cases, 623, and Qrimtcood v. Cozens 
(1800), 2 Sw. Tr. 304 ; and see In the Goods of Savage (1870), L. K. 2 
iV 1). 78 ; In the Goods of Turner (1872), Jj. R. 2 P. & D. 403 ; Farrer 
V. St. Catharine's College, Camhridgr , sujoa ; Tagart y. Hooper (1836), 
1 Curt. 289; In the Goods of HaUiwell (1846), 4 Notes of Crises, 400; 
In the Goods of Dutton (1863), 3 Sw. Tr. 66; In the Goods of Ellice 
( 1863), 12 W. K. 353 ; In the Goods of CouUhard (1865), 11 Jui*. (N. s.) 184 ; 
fiardiner v. Courthope (1886). 12 P. D. 14; In the Goods of Clements, [1892] 
P. ; Paige v. Brooks (1896), 75 L. T. 455. 
id) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26). ss. 18, 20. 
v<*) In the Goods of Bleckley (1883), 8 P. D. 109. 

(j) As to what ainouiits to such a declaration, see In the Goods of Goslinq 

<1880 j, 11 p. D. 71). 

(ff) ^VIlls Aot, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 20; see p. 547, ante. 

(h) In die Goods of Fraser (1869), L. R. 2 P. k D. 40 ; In tJ^ Goods of 
Eyre, [1905] 2 I. R. 540. , As to the form of grant of administration in such 
a c^e, see title Executors and Administrators, Vol. XIV., p. 195. 

(♦) In the Goods of Durance (1872), L. R. 2 P. & D. 406, where a letter 
signed by the to'stator and duly attested directing his brother to obtain his 
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St’B-SECT. 3. -~lhj Destruction. 

U33. A will may be revoked by burning, tearing (/c), or otherwise 
destroying it, by the testator or by some person in his presence 
and by his direction, with the intention of revoking it {1), For 
this purpose there must be both an act of destruction (//<,) and an 
intention (7i) to revoke, and the will must be actually injured (o). 
A symbolical destruction is not siiflicient(m). Nor is a will revoked 
by being destroyed by mistake (p) or in a fit of madness (7), since 
all the destroying in the world without intention does not revoke 
a will (;■). 

The intention to revoke a will wliolly or in part may be evidenced 
by proof of tlie expressed intention of the testator in doing the act, 
or of circumstances from which it may be inferred, or by the state 
and condition to which the instrument has been reduced by the 
act itself (.v). 

U34. The destruction animo revocamli of one part of a will 
executed in duplicate amounts to a revocation, whether both parts, 
or only om^ part, was in the pussossion of the testator (t) ; and the 
presiiiiiplioii gimerally is that by such destruction the testator 
intended complelr^ revocation. This presumption is not so strong 
where the testator destroys oim of two duplicates both in his own 
possession, est^ecially if he has previously made alterations on the 
part so destroyed {a). 


will and burn it unread held sudicicnt to revoke the will ; Ju the (roods 
of Hubbard (1865), L. 11. 1 1\ & D. 53 ; In the Goods of Hicks (1869), L. U. 
IP.&D. 683. 

{k) This includes “cutting” {Hobbs v. Knight (1838), 1 Curt. 768; In 
the Goods of Cooke (1847), 5 Notes of Cases, 30()). 

(/) VViUs Act, 1837 (7 Will. 4 & 1 Viet, c, 26), s. 20. 

(m) Cheese v. Lovejoy (1877), 2 P. D. 251, 253, (I. A.; Andrew v. 
Motley (1862), 12 C. B. (x. s.) 514. 

(w) Fowell V. Howell (1866), L. U. 1 P. & D. 209, 212. 

{ 0 ) Giles Warren (1872), L. P. 2 P. & I). 401. The (»hject of the 
Statute of Frauds (29 Car, 2, c. 3), and of the Wills Act, 1837 (7 Will. 4 & 
1 Viet. c. 20), was to prevent the proof qi revocalion depending on parol 
evidence (Doe d. Keed v. Harris (1837), 6 Ad. A: El. 209). 

(p) Giles v. Warren f supra ; In the Goods of Thornton (1889), 14 P. D. 
S2 i Bcardblcy v. Lacey (1897), 67 J. (p.) 35. 

(q) Brunt v. Brunt (J873), L. K, 3 P. Ac D. 37 ; and see p. 504, ante. 

(r) Cheese v. Lovejoy. supra, per Jamks, L.J., at j». 253 ; and see In 
the Goods of King (1851), 2 Rob. Eccl. 403; In the Goods of Coleman 
(1861), 2 Sw, & Tr. 314; Clarkson v. Clarkson (\HC)2), 2 Sw. i Tr. 497 ; 
In the Goods of Thornton, supra; In the Goods of Brassington, [1902J 
P. 1. 

(s) Clarke v. Scripps (1852), 2 Rob. Ecel. 503, 567 ; In the Goods of 
Maley (1887), 12 P. D. 134 ; Christmas and Christmas v. Whinyaies (1863), 
3 Sw. & Tr. 81 ; Treloar v. Lean (1889), 14 P. JJ. 49. 

(t) Onions v. Tyrer (1717), 1 P. Wins. 343, 356 ; Burienshaw v. Oilberi 
(1774), 1 Cowp. 49 ; Boughey v. Moreion (1758), 2 Lee, 532 ; Rickards v. 
Mumford (1812), 2 Pliilhrn. 23 ; Cohin v, Fra«er ( 1829), 2 llag. Ecc. 266; 
In the Goods of Slade (Lady) (1869), 20 L. T. 330; Jones v. Harding 
(1887), 58 L. T. 60 ; Paige v Brooks (1896), 75 L. T. 455 ; Pemberton v. 
Pemberton (1807), 13 Ves. 290. 

(a) Pemberton v. Pemherlon, supra, per Lord Erskin£, L.C,, at p. 310; 
In the Goods of Bains (1847), 5 Notes of Cases, 621. 
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1135. If a testator leaves unfinished the work of destruction which 
he had commenced, either in consequence of the remonstrance or 
interference of a third person or by his own voluntary chanp of 
purpose, the will is unrevoked, the intention to revoke being itself 
revoked before the act was complete (h). Similarly, ^ probate is 
granted of a will the signature to which has been partially erased 
and rewritten (c), or wliere the testator has cut out but replaced the 
part containing the signatures of the witnesses (d), but not where 
the testator’s signature has been cut out and pasted on in the 
previous position (c). 

1136. Destruction by a third person in the presence and by the 
direction of the testator is effectual (/). On the other hand, 
destruction by the testator’s direction, but not in his presence, is 
ineffectual (g) ; nor can the testator revoke his will by subsequent 
ratification of a previous unauthorised act of destruction by a third 
person (h), A testator may, however, adopt his own previous act of 
destruction (i). 

1137. There must be such an injury, with intent to revoke, as 
destroys the entirety of the will {k ) ; but it is sufficient if its essence 
as a will, though not the materials of which it is composed, are de- 
stroyed (/). Thus, cutting off the testator’s signature (m) or scratch- 
ing it out (n), unless done under a mistaken belief (o), or cutting off 
by the testator of the signature of attesting witnesses, if done auimo 
revocavdif works a revocation (p) unless otherwise explained (q), but 


(ft) Doe d. Pcrkes v. /Vr/cM (1820), 3 J^. & Aid. 489 j and see In the 
Goods of (''olberg (184J), 2 ("urt. 832; Dims v. Elms (1858), 1 Sw. & Tr. 
155 ; Cheese v. Lovejoy (1877), 2 P. D. 251, C. A ; Andrew v. Motley (1862), 
12 B. (N, s.) 514, 

(r) Jn the Goods of Kenneit (1863), 2 New Rep. 461. 
id) In the Goods of Eelcs (1862), 2 Sw. & Tr. 600 ; and see In the Goods 
of dc Bode {Boron) (1847), 5 Notes o£ (.'uses, 189. 

(c) Bell V. Fothergill (1870), L. R. 2 P. 6c 1). 148 ; Magnesi v. Eazelton 
(1881). 44 L. T. 586. 

if] Wills Act, 1837 (7, Will. 4 & 1 Viet. c. 26), b. 20. 

ig) In the Goods of Dadds (1857), Dea, & Sw. 290. 

(h) Gill v. Gilly [1909] P. 157 ; and see Mills v. Millward (1889), 15 P. D. 
20 . 


(i) James v. Shrim}don (1876), 1 P. D. 431. 

{]{) Price V. Powell (1858), 3 11. & N. 34 1 ; Doc d. Reed v. Harris (1837), 
6 Ad. k El. 209. 

ll) Eohbs V. Knight (1838), 1 Curt. 768, 779, 780. 

(m) 7n the Goods of Qullan (1858), 1 Sw. & Tr. 23 ; In the Goods of Lewis 

(1858), 1 Sw. k I'r. 31 ; In the Goods of Simpson (1850), 5 Jur. (n. a.) 1306; 
flohhs V. Knight, supra ; Walker 'v. Armstrong 4 W. R. 770; Bell v. 

Fotheroill, supra. 

(n) In the Goods of Morton (1887), 12 P. D. 141. But where the signa- 
ture IS legible the wUl is valid (In the Goods of Godfrey (1893), 69 
L. T. 22). 

(o) Stamford v. White, [1901] P. 46. 

(p) Wtl/ioms V. Tyley (1858), John. 530 ; In the Goods of Ddlow, Evans 
y. DaUow (1862), 31 L. J. {?. m. k a.) 128. 

(ji) In the Goods of Wheeler (1879), 49 h. J. (p.) 29 ; and see Be White 
(1879), 3 L. K. Ir. 413, C. A. The accidental cutting through of a witness’s 
signature is not a revocation (In the Goods of Taylor (1890), 63 L. T. 
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the erasure by the witnesses of their own signatures does not revoke 
the will (r). Voluntary 

Where a portion of a will not necessary to its validity as a Revocation, 
testamentary instrument is destroyed, the question is whether the partial 
portion destroyed is so important as to raise the presumption that destruction, 
the rest cannot have been intended to stand without it, or whether 
it is unimportant and independent of the rest of the \Aill(s). 

Where a testator destroys some sheets of a will and substitutes 
others, but does not re-execute the whole will, there is a revoca- 
tion (0 ; but merely tearing off part of the commencement of a 
will (a), or a clause containing legacies (h) or appointing executors (r), 
does not necessarily revoke the rest of the will. 

1138 . A will is not destroyed by being struck through with a OftnoeUinu. 
pGn(d), even though done animo revocandi(e), for cancelling is not 

now one of the modes of revocation (/). 

1139 . Declarations by the testator that he had destroyed his will Kvidenreof 
are not admissible to prove the fact of destruction, but tliey are revocation, 
admissible to prove his intention to revoke it, from which the fact 

of destruction may he inferred (g). 

1140 . Where a will is found destroyed or mutilated, in a place in i*je»umption 
which the testator would naturally ])ut it, the presumption is that iwtention. 
the testator destroyed it, and that the destruction was done avimo 
rcvocaii<li{}t\ and if there is a codicil, after the execution of 

codicil (i); but this presumption is only pnmd facie and ma^ I 3 


(r) Margary v. Jlobinson (1886), 12 P. D. 8; and boo In the Goods of 
Greenwood, [1892] P. 7. 

(s) Clarice v. Scripjps (1862), 2 Rob, Eccl. .563; lie White (1879), 8 
L. R. Ir. 413, C. A. ; Leonard v. Leonard, [1002] ]\ 243, 248, wJioro the laRt 
three slicotB of a will were unintelligible withoiif .be first two BhootB, which 
had been destroyed, and tlio whole was lield to t ') revoked. 

(t) Treloar v. Lean (1889), 14 P. 1). 49 ; and we GvLlan v. Grove (1868), 
2C Beav. 64. 

(rt) In the Goods of Woodward (John) (1871), L. R. 2 P. D. 206. 

(5) In the Goods of Nelson (1872), 6 1. R. Kq. 669,; and see Chrisimns and 
Christmas v. Whinyates (1863), 3 Sw. &5 Tr. 81. 

(c) In the Goods of Leach (1890), 63 L. T. Ill ; In the Goods of Maley 
(1887), 12 P. D. 134. 

(d) Stephens v. Taprell (1840), 2 Curt. 458, 465. Ab to revoking a 
bequest by i>asting paper over the name of the legatee or the amount of 
the legacy, see In the Goods of Uorsford (1874), L. R. ?> P. & D. 211. 

(e) In the Goods of Brewster C Jur. (N, s.) 56 ; hi the Goods of Rose 

(1846), 4 Notes of Cases, 101 ; Benson v. Benson (1870), L. R. 2 P. & D. 
172. 

(/) Otherwise destroying" in the Wills Act, 1837 (1 Will. 4 & 1 Vict. 
c. 26), s. 20, means destroying by some method ejusdem generis with those 
described in that provision {Stephens v. Taprell, supra). 

(g) Keen v. Keen (1873), L. R. 3 P. & I). 10.6, per Sir J. Hannen, at 
p. 107 ; In the Goods of Sykes (1873). L. R. 3 P. & D. 26 ; In the Goods 
of Maley, supra. 

{h) Davies v. Davies (1753), 1 Lee, 444; LambeU v. Lamhell (1831), 3 
Hag. Ecc. 668; In the Goods of Lewis (1858), 1 Sw. & Tr. 31 ; Elms 
V. Elms{\S5S), 1 Sw. & Tr. 156; Magnesi v. Eazellon (1881), 44 L. T. 
686. In Abbott and Bearman v. Willste^id (1885), 2T. L. R. 23, a blank 
sheet of paper was found substituted for the will. 

{i) Christmas and Christmas v, Whvnyaies, supra. 
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rebutted (k). Similarly, if a will was last traced to the possession 
of the testator and is not forthcoming at his decease (/c), there is a 
privid facie presumption, in the absence of circumstances tending 
to a contrary conclusion, that the testator destroyed it aninu) 
revocaiidi (1), This does not, however, involve a presumed intention 
to revoke duly cxecuhid codicils to such will which are forthcoming 
at the testator’s death, even though such codicils contain references 
to the will (ni) and the will is known to have been destroyed by 
the testator (rt) ; and the presumption may be rebutted by evidence, 
which, however, must be clear and satisfactory (o). Recent declara- 
tions by a testator of satisfaction at having settled his affairs (p) or 
of good-will towards the persons benefited by the will, or of adherence 
to the will and to the contents of the will itself ( 7 ), may be used for 
this ])urpose. A declaration by the testator of adherence to a will 
may be answered by his declarations to a contrary effect (r). The 
presumption ituiy, it seems, also he rebutted by a consideration of 
the contents of the will itself or by showing that the testator had 
no opportunity of destroying the will, or that it had boon lost or 
destroyed without his privity or consent (^). 

1141. Where there is proof that the will was duly executed by a 
testator who afterwards became insane, and it is mutilated or not 
forthcoming, the burden of showing that it had been inuiilaiod or 
destroyed by the testator wlien of sound mind is on the party 
alleging revocation (a). 


Suh-Sect. 4 . — Conditioiml Ikrordlion. 

U42. Revocation by destruction, or obliteration, or by subse- 
quent will or codicil, may be conditional, and if the condition in 
(juestioTi ib miful tilled the revocation fails and the will, as made 
Ix'fore such revocation, remains operative. 

In all cases of revocation by destniction or obliteration, the 


(k) Patten V. Poulton (IST'S), 1 Sw. & Tr. .55. 

(2) Welch V. PliiUijm (1830), 1 Moo, (L C. 209; Eckersley v. Platt 
(186G), L. It. 1 *281 ; i^ygden v. St. Leonards [Lord) (1870), 1 P. D. 

154, 217 , 0. A.; In the Goods of Shaw (1858), 1 Sw. tV Tr. 62; 7a the Goods 
of Brown (1858), 1 Sw’, & Tr. 32; In the Goods of Debac^ Sanger v, Ilart 
(1897), 77 L. T. 374 ; Allan v. Morrison. [lOOOJ A. 601, P. V. ; In the 
Goods of Paget (1913), 47 I. L. T. 284, 

(m) iilack V. Jobling (1869), L. It. I }\ \ J;, 685 ; Gardiner v. Oourihop^’ 
(1886). 12 P. 1). 14. 

(•n) In the Goode of Turner (1872), L. It, 2 P. & D. 40;i. 

( 0 ) Eckersley v. Platt, supra ; Batiifll v. Lyles (ISSS), 4 Jur. (x. s.) 718. 
Ip) Whiteley v. King (1864), 17 C. Jl. (x. s.) 756. 

(^) Keen v. Keen (1873), L. R. 3 P. iV IX 105, 107; Patten y. ]*oultoti, 
Saundersy. toaders (1848), 6 Notes of ('ases, 518; In the Estate 0 ] 
Mackensie, [1909] P. 305. 

^^{r) Keen v. Keen, supra ; Ke Sykes, Drake v. Syles (1907), 23 T. L. It. 
(«) Sugden v. St. Leonards {Lord), svpra. 

(t) LiUie V, Lillie (1829), 3 Hag. Kec. 184; Finch v. Finch (1807), 
L. R. 1 P. D. 371 ; aud seo Allan v. Morrison, supra. 

(a) Earns v. Berrall (1S58), 1 Sw. & Tr. 153 ; Sprigge v. Sprigge (1868), 
L. R. 1 P. & I>. 608 ; Benson v. Benson (1870). L. R. 2 P. & D. 172, 176 ; 
In the Goode of Hint', [1893] P. 282 ; Allan v. Morrison, supra. 
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question whether revocation is conditional is a question of fact (h\ SacT- 2. 
to be considered in connexion with the circumstances in which Voluntary 
revocation occurred and the declarations of the testator with which Revocation, 
it may have been accompanied (c), which are accordingly udmissiblo — 
in evidence (r?). 

In cases, however, of revocation by subsequent will or codicil, the Revocation 
question is a question of construction (r) ; revocation is not con- bysubse- 
ditional unless it api)ears to be such on the face of the suhscqiuMit 
will or codicil (/). The circumstances of the case must ho con- 
sidered (//), but extrinsic evidence of the testator's intention to 
make the revocation conditionally is inadmissible (//). 

U43. In particular, revocation may ho relative to another dis- nopciuient 

position which has already been made or is intended to bo made, relative 

and so dependent thereon that revocation is not intended unless 
that other disposition takes effect (i). Smdi a revocation is known 
as a dependent relativ'o revocation, and if from any caiis(^ {k) tin? 
other disposition fails to tako effect, the will r(imains optu’ative as it 
was l)cfore tlie revocation (/). 

The question may thus arise in the case of destruction of a will instoncea. 

as part of the ai;t of making a fresh will, which is not in fact 


(/;) See Dixon v. Treasury SoUciiort [100r»j P. 42 (q'.icslion lelt to the 

(c) Powell V. Powell (18G(5), L, 11. 1 V. & 1). 209, per Sir J. P. WiU)E, 
at p. 212; Cosscy v. Cossey (1000), 82 L. '1. 202, 204; Brooke v. K<‘vi 
(1840), :i Moo. P.‘C. (\ 334, 350. 

(d) QucsI.ioua of the kind in the High Court of .luatico come befor^^ Jlio 
Probate, Divorce and Admiralty Division ; as to such evulenco in ainbiguons 
cases in a Court of Probate, ace pp. 511, 571. ante. An act of revocation by 
the means mentioned in the text is an C(jni vocal act ; aee Pnirienskaw v. 
Gilbert (1774), 1 Cowp. 49, per Lord Man.sfielo, C.J., at p. 52 ; Powell v. 
Powell supra. 

{e) A. G. V. TAoyd (1717), I Vea. Sen. 32, 34, l^reel v. Pobinson (1909), 
18 Ontario Law Keports, 051, 654, 655. 

(/) where another donee i.s anbatituted, Mie revoked disposition is 

not set up by the fact that that donee fails to come into existence {NevUl v. 
lioddam (1860), 28 Leav. 554, 558) or has not the eapacity to tako 
a benefit, as in the case of a devise to a ^harity P<*-forc the paaaing of the 
Mortmain and Charitable Uaca Act, 1891 (54 55 Viet. c. 73), a. 5 ( French's 

Case (1587), 1 Roll. Abr. 614, tit. Deviac (0.) 4; Roper v. RadcUfJc, 
(1715), 10 Mod. Hep. 230, 233, H. L ; Tuppery. Tapper (1855), 1 K. & J. 
605, 669 ; Qurnn v. liutler (1868), L. R. 6 Kq. 225, 227). 

{g) In the Goods of Gentry (1873), L. 11. 3 P. & D. 80. 83. 

{h) Newton V. Ncwt.on (1861), 12 I. Ch. 11. 118, 128. 

(i) See Ex parte Ilchester (Earl) (1803), 7 Vcs. 348, per Lord Alvanlet, 
C.J., at pp. 372, 373. 

(k) Re Fleetwood, Sidgreaves v. Brewer (I SHO), 15 (fii. D. 594, 609 (failure 
by non -disclosure of trusta) ; and sec the tcsxt, infra, q’he, suggestion 
which has sometimes been made (see Tupper v. Tapper, supra, per Wood, 
V.-C., at p. 669) that there is a distinction, and the principle is not applied, 
where the aubstituted gift fails because of the want of capacity of the 
substituted donee, is founded on the cases of exprews rev»>eation by sub- 
sequent will or codicil, in which the question wdiat was the intention of 
the testator (see Quinn v. Butler, supra, at pp. 227, 22S), a matter of 
construction ; see the text, supra. 

(l) In such a case “ the animus revocandi has only a conditional existence ; 
the condition being the validity of the disposiiion intended to be aubsti- 
tiited ” (Powell v. Powell, supra, per Sir J. P. Wilde, at p. 212). 
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made(7w), or is ineffectually made for want of due execution (n), or 
destruction in order to set up a prior will which needs revival (o), 
or obliteration of tlio amount of a legacy, and the substitution, 
without proper formalities, of a different amount (p), or obliteration 
and substitution, in a similar manner, of a different donee (g') or 
other person (r), or of a different event upon which the gift is to 
take effect (s). 

In all these and oLlier cases, however, the question is whether the 
disposition revoked is intended not to operate whatever happens, 
or is only to be destroyed if the provisions of the substituted instru- 
ment operate in its stead (f). The court must be satisfied that the 
testator did not intend to revoke the original will except con- 
ditionally, in so far as the other disposition could be set up {v), 

1144. A revocation which is shown {w) to be made upon a mistake 
either of fact (x) or of law (y), and is considered by the -court not 


(ra) In the Goods of Appelbee (1828), 1 Hag. Ecc. 143 ; In the Goods of 
Eeles (1862), 2 Sw. & Tr. 600; Dixon v. Treasury Solicitor, [1905] P. 42. 

(n) Hyde v. Hyde (1708), 1 Eq. Tas. Abr. 400 ; Onions v. Tyrerimi), 

1 P. Wins. 343, 345 ; llidev. Mason 8 Vin. Abr. 140, tit. Devise 

(R. 2), pi. 17 ; Dancers, 6Vabfc(1873),L. R. 3 P.&D. 98 ; In the Estate of 
7mn(U)08),25T.L. R.41. 

(o) JHcldnson v. Swalman (1860), 6 Jur. (N. s.) 831 ; Towcll v. Powell 
(1866), L. R. 1 P, & D. 200 ; In the Goods of Weston (1869), L. R. 1 P. &D. 
633; Welch v. Qardfier (1887), 51 J. P. 760; Cossey v. Gossey (1900), 
82 L. T. 203. 

(p) Wi7isor V. Pratt (1821 ), 2 Bred. & Bing. 650 ; Kirhe v. Kirke (1828), 
4 Rubs. 435; Brooke v. Kent (1840), 3 Moo. P. C. C. 334, 350; Soar v. 
Dolman (1842), 3 Curt. 121 ; In the Goods of Nelson (ISI 2), 6 I. R. Eq. 569 • 
In the Goods of Horsford (1874), L. R. 3 P. & D. 211. Obliteration of part of 
the words dt scribing the amount of the legacy may, however, be effectual; 
flee In the (foods of Nelson, supra (legacy of “ one hundred and fifty pounds,’* 
obliteration of “ otic hundred and’ j. 

(f/) Short d. Gastrell v. Smith (1803), 4 East, 419; Locke v. James 
(1843), 11 M. & W. 901; In the Goods of McCabe (1873), L. R. 3 
P. & D. 94. 


(r) As where tlie person changed is the executor [In the Goods of Parr 
(1859), 6 Jur. (N. s.) 56 ; In the Goods of Harris (1860), 1 Sw. & Tr. 536). 

(s) Starton v. Whellock (1883), 31 W. R. 382 (gift to children at twenty- 
ono changed to gift at twenty-five). 

(f) Dancer v. Vrabb supra, at p. 104; Welch v. Gardner, supra. 

(u) Dickinsoii v. Swatma^i, supra, as explained in Powell v. Powell, 
supra, lit p. 213; In the Goods of Mitoheson (1863), 9 Jur. (n. s.) 36o! 
As to the weight given to the evidence, see Eckersley v. Platt (1866)[ 
L. R. 1 P. & D. 281 (witness interested in setting up earlier will) • 
Irtihe Goods of WesUm, 8U}*ra (testator’s declarations not made at time of 
destruction). 

(«’) As to evidence in such cases, see p. 573, ante. 

(X) Campbell v. French (1797), 3 Ves. 321 (belief that donee was dead) • 
Dor d. Evaiis v. (1839), 10 Ad. & El. 228 (belief that A. died without 
wsue) ; Thomas v. Howell (1874), L. R. 18 Eq. 198 (beUef that estate was 
of sproified value). 

(y) Ar, for instance, that the prior will destroyed is no longer of use 
{8mtt T. (1859), 1 Sw. & Tr. 258 ; IJeardtley y. Lacey [mf), 67 L. J. 
{r. M. & A.) 35). or is inoperative {Oilee v. Warren (1872), L. R. 2 P. & D. 

w?, V. ''*'‘"’"^‘<^0876). 1 P. D. 431 ; In the Goods of Thornton 
(1889), 14 1 . 1). 82 ; Thynne [Lord John) v. Stanhope (1822), 1 Add. 52. 
63), or has already been revoked (Clarkson v. Clarkson (1862), 2 Sw. & Tr 
497, 500) ; compare PerroU v. PerroU (1811). 14 East, 423. 440 (appoint-’ 
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to be intended by the testator except conditionally on the mistaken 
assumption being correct (a), is inoperative. 

Sect. 8. — Revival. 

1145. The only mode in which a revoked will or codicil can be 
revived since the Slat December, 1837 (i^), is either byre-execu- 
tion (c) or by a codicil duly executed showing an intention to revive 
it ; and where a will has been first partly revoked and aftorwiirds 
wholly revoked, a codicil reviving the will does not extend to so 
much as w’as partially revoked unless an intention to the contrary 
is shown (d). 

For the purpose of reviving a will no precise form of words is 
necessary, nor need the reviving instrument be annexed to or 
indorsed on the will (e), 

U46. The testator’s intention must be expressed, not implied (/) ; 
and consequently a codicil, to revive a will, must show an intention 
to do BO. This intention must appear on the face of the codicil, either 
expressly or by a disposition of the testator’s property inconsistent 
wdth any other intention (<'/). A codicil may revive in its altered 
state a will, or a previous codicil, to which unattested additions have 
been made (h\ A will or codicil, though not revived, or part of a 
revoked will may be given validity by incorporation in a valid 
testamentary disposition (i). 

1147. Where a codicil confirms a will, the will, with all previ'-'; 3 


meat by deed). Where the mistake is that another in8trum(3nt is substi- 
tuted for the destroyed iiiatrumeiit, the case is identical with that of 
dependent relative revocation, as to which, see p. 57tb aiite ; see also In 
the Goods of Middleton (1864), 3 Sw. & Tr. 683 (mistake as to substituted 
will); Stamford v. While, [1901] P. 46 (mistake as to effect of earlier 
settlement). 

(rt) He Faris, Goddard v. Overend (No. 2), [1911] 1 1. R. 469; A.-G, v. 
Lloyd (1747), 1 Ves. Sen. 32, questioned in Thomas v. Z/oweW (1H74), ]j. R. 
18 Eq. IdH, per Malixs, V,-C., at n. 212. In A.-G. v. IFarcZ (1707), 3 Ves. 
327, and in He Faris, Goddard v. Uverend, supra, the revocation was held 
not to be conditional in this respect, but ^^bsolute? 

{b) Wills Act, 1837 (7 Will. 4 & 1 Viet c. 26), s, 34. 

(c) As to pasting on a signature previously cut out of the will, seep. 670, 
ante. 

id) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 22 ; SIcinner v. Ogle 
(1845), 9 Jur. 432. Under the old law one will revoked by another will was 
revived by the revocation of the revoking vfiW {Uarwoodv. Ooodrighid. Bolfe 
(1774), 1 Cowp. 92; Ustickev, Bawden (1824), 2 Add. 116); but the above 
provision has altered the law in this respect {Jnlhe Goods of Brown (1868), 
1 Sw. & Tr. 32 ; In the Goods of Hodgkinson, [1893] P. 336, C. A.). For 
form of codicil reviving a revoked wifi, see Encyclopsedia of Forms and 
Precedents, Vol. XV., p. 648. 

(f) Potter V. Potter (1760), 1 Ves. Sen. 437, 442. 

(f) Skinner v. Odfs (1845), 1 Rob. Eccl. 363, per Sir H. J. Fust, at p. 364. 

(g) In the Goods of Steele (1868), L. R. 1 P. & D. 675. 

{h) In the Goods of Tegg (1846), 4 Notes of Cases, 631 ; In the Goods of 
WoUaston (1845), 3 Notes of Cases, 699 ; In the Goods of Bjarke (1846), 4 
Notes of Cases, 44; In the Goods of Heath, [1892] P. 253. 

(t) Jorden v. Jorden (1843), 2 Notes of (/ases, 388 ; Birkhead v. Bowdoin 
(1842), 2 Notes of Cases, 66; Lindsay, deceased (1892), 8 T. L. R. 607; 
and see title Executobs and Adicinistkators, Vol. XIV., p. 159. 


Sect. 3. 
Voltirtiary 
Revocation. 


Modes of 
revival. 


Form 


Express 

intention. 


OontirmatioD 
by codicil. 



576 


Wills. 


Bsot. 3. 
Bevlrdl. 


Reference to 
will by (late. 


Mistake in 
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codicils, is taken to be confirmed (k) unless a contrary intention 
appears (/), and the mere fact that a testator describes his will by 
reference to its original date does not exclude the inference that the 
will thus referred to is the will as modified by a iH’cvious codicil ; 
hut in order to set up an invalid codicil there must be a distinct 
reference to it (?//). 

Jf a codicil refers by date to an existing will, and refers to some 
of its terms (w), or expressly confirms it (o), that is evidence of 
an intention to revive and reinstate the will even though the 
codicil itself is contingent (p) and the contingency may not have 
happened at the death of the testator {q). 'riiere must, however, be 
a distinct intention expressed in the codicil to revive the former 
will (r), and mere pliysical annexation of a codicil to a revoked 
will («) or a mere reference by recital to such will by date is nut 
sufiicieiit to revive it (/). 

Though a reference simply to the date of an earlier document 
is not sufficient to restrict the confirmation to a particular docu- 
ment, yet other words and surrounding circumstances may convey 
such an intention {a), 

A codi(;il has been hold to revive a revoked will although the 
reference, by date, to the revived will was inserted by mistake, 
wliere it w'as proved that it was not a mere mistake as to the date, 
but that the mind of the draftsman (which must be treated as that 
of the testator) was actually applied to the provisions of the wrong 
document (/;). Intrinsic evidence may show that the reference by 


(A-) Croftbie v. Ilacdoual (ITUe), 4 Vos. 010; (Irecn v. Tribe (1878), 0 
Cb, 1). 231, explaining Burton v. Sewhery (1875), 1 Cb. 1). 234; In the 
Goods of i)c la Saussaye (1873), L. 11' 3 P. & D. 42. As to tbo ellt'ct of 
coniirmatioii by (codicil see pp. 580 et seq.t post 
(1) Lemage v. Goodhan (1805), L. li. 1 P. tV D. 57 ; French v. lloey, 
[1800] 2 1. K. 472 ; and see In the Goods of Carrill (1802), 00 L. T. 370. 

(w) Burton v. Newhery, suproy dissenting from Gordon v. Itcay (Lord) 
(1832), 5 Sim. 274. 

(n) In the Goods of Steele (1808), L. R. I P. & 1). 575 ; In. the Goods of 
Stedhom (1881), 0 P. DV 20."» ; In the Goods of Dyke (1881), 0 P. D. 207 ; 
In the Goods of Edge (1882), 9 L. R. Ir. 516. 

(o) In the Goods of Ghilcotl. [1807] P. 223. 

(p) In the Goods of Da Sika (1861), 2 Sw. A Tr. 315 ; In the Goods of 
Colley (1870), 3 L. R. Ir. 243. 

iq) In the Goods of Bangham (1870), 1 P. 1). 420. 

(r) Jn the Goods of Inve (1877), 2 P, 1). Ill ; In the Goods of Gordon 
(Budy Tsabellit), [1892] P. 228 ; In the Goods of Reynolds {\m)y L. R. 3 
P. & 1). 35. 

(«) Marsh v. Marsh (1860), 1 Sw. & Tr. 528 ; McLeod v. McNaby [1891] 
A. 0. 471, P. C. 

(/) In ilie Goods of Slecle, supra ; In the Goods of Dennis^ [1891] P. 326. 
1 1 IS i)*Tmissil)lo to show that tbo refcmicc to the date is inserted by mistake 
( I n the Goods of Wilson! 1868), L. R. 1 P. ilV I). 582 ; I n the Goods of Anderson 
(1870). 39 L. J. (r.) 55). 

(a) McLeod v. Mcyab, supra; French v. Hoey^ supra, iit p, 485; and 
see In the Goods of Reynolds ^ supra ; In the Goods of Brawny Quincey v. 
Quincey (1S47), 11 Jur, 111 ; In the Goods of Snowden (1896), 75 L. T. 
279. 

(b) In the Goods of Stedhavij supra; In the Goods of Dyke, supra; 
In the Goods of 'Chilcott, supra; In the Goods of Ince, supra. 
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date was made erroneously {c\ but parol evidence for this purpose 
is inadmissible (d). 

1148. AVhere an earlier will is revoked by a lator will, and the 
earlier will is destroyed, and a subsequent codicil purports to revive 
the earlier will, the question whether the later will is revoked by 
the codicil depends on whether or not the codicil contains dis- 
positions inconsistent wdth tho later will (<?). If it does the later 
will is revoked (/), otherwise not. The mere fact that a codicil 
is described as a codicil to an earlier will does not impliedly revoke 
a later one (/), but in the circumstances may have that elToct {(j). 
On the other hand, the revival of a will expressly i*evoking all otlier 
wills does not necessarily revoke an intermediate codicil ; and parol 
evidence is admissilde to sliow qno animo the revival was made (//). 

U49. A will actually destroyed cannot bo revived, since Jio 
reference to a non-existent will can give it any vitality (?i). 

S focT. i. — RqnihUcaiion, 

1150. The distinction between revival and rtq)ublication is that 
the form(;r ri'slores a I’Civoked will or codicil, while the latter merely 
conliriiis an uiirevoked bjstauieniary instriniKuit so as to mako it 
operate as if executed on the date of republication (A*). 

1151. Jlepublication may be either express or constructive (/). 
'be former takes place when a testator re-executes his will, with tl»o 


(c) In the Goods of Wilson (18fi8), L. K. 1 P. D. 582. 

{d) In the Goods of Hha/pman (1844), 1 Kob. Keel. 1 ; Payne and 
Meredith Y, 7V(ippc.<f (i847), 1 Kob. Keel. 583. 

(e) In the Goods of Sleek (1808), !>, K. 1 P. &. D. 575, 578 ; hoo Hale v. 
Tokelore (1850), 2 lU»b. Keel. 318 ; liogrrs and todrews v. Goodenouqh and 
Rogers (1802). 2 S\v. «fcTr. 342 ; Newton v. Newlt. > (1861), 12 I. (Ui. ft. 118. 

(f) In the (u)ods of Stedham (1881), 0 P. D. 205: In the Goods of Dyke 
(1881), 0 P. 0. 207 ; In the Goods of Edge (1882), 0 Ij. li. Jr. 516; In the 
Goods of Chikoit, [1807J P. 223, whJjre all three (JocuJijeiit.s wore ad/nitted 
to probat, . 

(7) See Walp(d€(Lord) v. Orford ( lord) 3 Ves. 402, 422 ; Payne and Mere- 
dilh V, Trayprs, svyrn ; In the Goods of Reynolds 1 1873), L. K.' 3 I*. iS. D. 35. 

(h) Upfill V. Marshdl (1843), 3 Part. 030, followed in In the Goods of 
Rawlings ( 1870), 4 1 L. 'i\ 559, where i,be aitestaUon eJauKo ?<ljowed that tho 
will was rc-exeeiiled to give elTcct to alterations ; and see Wade v. Nazer 
(1848), 6 Notes of Cases, 40. 

(i) Hale V. Tokelore, supra ; Newton v. Newton (1801), 121. Ch. It. 118 ; 
Rogers and Andreevs v. Ooodenough and Rogers, suyra; In the Goods of 
Steele, supra ; In the Goods of Reade, [1902] P. 75. 

{k) As to the elloot of rcpublication of a will in various oases before 
the Ist Janiiarv, 1837, see 8 Bac. Ab'r., til. Wills and Testaments (D.) 3. 
7th ed., PP- that r»3publieation of a will by a codicil 

may validate a gift in the will to an attesting witness (see p. 556, an/e), 
republication as distinct from revival has now little practical effect. It 
was of course of iinportain*.e in enabling testators to obtain the benefit of 
the Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26), by ro-publishing thenr 
wills made before that date ; see Brooke v. Kent (1840), 3 .Moo. P. t). (>. 
334; Andrews v. Turner (1842), 3 Q. K. 177; Doe d. York v. Walker 
(1844), 12 M. & W. 691 ; Winter v. Winter (1840), 5 Haro, 306. 

(J) Duppa V. Mayo (1070), 1 Wms. Saund. 276 d ; Rt Smith, Bilke 
Roper (1890), 45 Ch. D. 632, 636. 
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seot. 4. necessary formalities {rn\ for the express purpose of republishing 
Repplica* it. Constructive repiiblication occurs when a testator makes a 
codicil to hia will or some testamentary instrument from which 
the inference can be drawn that he wishes it to be read as part 
of his will. No precise form of words is necessary (n), nor need 
the codicil expressly republish the will (o). Thus, if the instru- 
ment is described as a codicil to my will ’* (/>), or if the codicil is 
written on the same paper as the will and refers to ‘‘ my executors 
above named/’ it operates as a republication of the will (q). 

A reference suflicient to revive a revoked instrument is sufficient 
to republish an earlier unrevoked instrument so as to shift 
its date, but the converse does not hold, for a codicil described 
us a codicil to a will republishes it, though it may not revive the 
will if it has been revoked (/*)• 

Kffect of 1152. The effect of rejniblishing a will is for many purposes to 
ii‘|iublicutJoii. republishing instrument («), as if the 

testator at that date had made a will in the words of the will so 
republished (^). Republication does not, however, necessarily make 
the will operate for all purposes as if it liad originally been made at 
the date of the republishing instrument; a contrary intention may 
be shown (u). 

EiU’ct on Tlie rule is subject to the limitation that the intention of the 
legacies. testator is not to be defeated thereby (a) ; and repiiblication does not 
revive a legacy which has been revoked, adeemed, or satisfied (/>) in 


(m) Sec pp. 547 et seq., 552 et 6eq.f ante. In the abaoiico of intention, 
however, re-execution need not amount to republication [Dmin v. Dunn 
(1800), L. a. 1 P. &I). 277). 

(n) Fotkr v, Dotter (1750), 1 Ves. Sen. 437, 442. 

(o) Barnes v. Crowe (1792), 1 Ves. 486 ; Tigott v. Waller (1802), 7 Vea. 
98, 120. 

(p) See Re Champion, Dudley v. Champion, [1893] 1 Ch. 101, C. A. ; and 
the oases cited in note (r), infra ; lie Taylor, Whitby v. Eighton (1888), 67 
L. J. (oil.) 430. 

{q) Serocold v. Hemming (1758), 2 Lee, 490 j and see In the Goods of 
Terrible (1858), 1 Sw, &'Tr. 140, where a will had been revoked by a second 
marriage, and was revived by a memorandum substituting the name of the 
second wife for that of the first as a legatee. 

(r) Re Champion, Dudley v. Champion, supra, at p. 109, following 
Barnes v. Crowe (1792), 1 Ves. 486 ; Yarnold v. Widlis (1840), 4 Y. & C. 
(EX.) 160; Doe a, York v. Walker (1844), 12 M. ifc W. 591; and see 
Rowley v. Eyton (1817), 2 Mer. 128 (in which case the codicil referred to 
tliii will, although the report does not so state ; see Re Smith, Bilke v. Ropei 
(1890), 4.5 Oh. 1). 632, 637) ; Acherley v. Vernon (1720), 3 Bro. Pari. (jas. 
85, 91 ; Skinner v. Ogle (1845), 1 Rob. Eocl. 363. 

(а) Doe d. York v. Walker, supra, at. p. 600. As to confirmation by 
codicil, see pp. 575, 570, ante, pp. 580, 581, post 

(0 liogers v. Pittis (1822), 1 Add. 30. 38; Winter v. Winter (1846), 5 
Hare. 306; HamiUon^y. Carroll (1839), 1 I. Eq. R, 175; Be Fraser, 
Lowiher v Fraser, [1904] 1 Ch. 726, 0. A. 

{u) Fe Champion, Dudley v. Champion, supra, at p. 109; Hopwood v. 
Eopioeod (1859), 7 H, L. Cas. 728 ; Mountcashell {Earl) v. Smyth, [1895] 
1 L R. 346, t;. A. 

(rt) Doe d. Biddxdph v. Hole (18.50), 16 Q. B. 843, 858; and see life 
Moore, Long\. Moore, [1907] 1 I. R. 315. 

(б) Powys y. Mansfield (1S37), 3 My. & Ci. 359, 376 ; Hopwood v. ffop- 
wood (1859). 7 II. L. Cas. 728. 
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legatee (d). Repnhlloa- 

The republication of a will does not necessarily revoke any tioB** 
intermediate will or codicil (r). TZ 
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Part IX.— Codicils. 

1153. A codicil (/) takes eflfoct as annexed to a wIlU//); the will OonsinictioB 
and all the codicils thereto are construed together as one testa- 
inentary disposition (/<), though not as one document (i), and the 
same principles in general apply to the construction of a codicil as 
ofawill(A:). Thus, for the purpose of explaining the will or any 
codicil, the court may and is bound to look at the will and at all the 
other codicils (1). The court may, for oxamph', look at a recital of 
a will contained in a codicil, and may alter the construction of the 
will by it(?a) if tlie recital is not obviously orroneous (n). Disposi- 
tions by a prior will or codicil are not allPiu‘tetl by a later will or 
codicil furtlier than is necessary to give ellect to the intentions of 
the testator shown by the will and codicils taken as a whole (o). 


(c) Hutcheson v. Hammond (1700), 3 Bro. C. C. 128. 

(d) Drinhwater v. Falconer (1755), 2 Yes. Son. 023, 026 ; Doe d. Tnraer 
V. Kelt (1702), 4 Term Rop. 601; see Per/t in® v. M icickthwaite 

1 P. Wms. 274, 275 ; and note (h), p. 6Sl, post. 

{e) See the cases cited in note (6), p. 676, ants ; and compare Browne v. 
Browne, [1012] 1 1, R. 272; but see Bogere v. Pittis (J822), 1 Add. 30, 38 
(ii ca-^e before the Wills Act, 1H37 (7 Will. 4 & 1 V^ict. o. 20), b. 20). 

(/) As to tli(‘ form and execution of codioilf -hh) pp. 546 et seq., ante. 

Ig) See p. 500, ante. For various forms of c\idicils, see Enoyclopasdia 
of Forms and PieccdenU, Vo). XV^, pp. 545 et scq. 

(h) Phlp'ps V. Anglesey {Earl) (17.51), 7 Bro. Pari. Caa. 443, 452 ; Jte 

WileocJc, Kay v. Dewhirst, [1808] 1 (,3i. 05; Morley v. RennoUlson, [1896] 
1 Ch. 449, ('. A. • 

(i) A codicil is not, as a general rule, t6 be taken as part of a will for all 
intents and jiurposcs (Be Towry's Settled Estate, Dallas v. Towry (1889), 
41 cii. D. 64, 74, C. A. ; compare Pratt v, Pratt (1844), 14 Sim. 129). A 
reference in a subsequent codicil to persons or maU-ers mentioned in the 
will does not j/rimd facie include similar persons or muKers mentioned in 
intermediate codicils {Bonner r. Dormer (1807), 13 Ves. 379; Henwood v. 
Overend (1815), 1 Mer. 23 ; Doll v. Severne (1839), 9 Sim. 616, dissenting 
from Sherer v. Bishop (1702), 4 Bro. 0. C. .56). 

(k) As to the general principles, see pp. 661 et seq , post. As to legacies 
given by a codicil in addition to or in substitution for those given by a 
will, 86(5 p. 784, post, 

{1) Hartley v. Trihber (1853), 16 Beav. 510, 516 ; Be Townley, Townley v. 
Townley (1884), 50 L. T. 394, 396. 

(m) Be Verm, Lindon v. Ingram, [1904] 2 Ch. 62, 66, folbjwing Barley v. 
Martin {lSo*<i), 13 G. B. 683 ; Orover v. Baper (1856), 6 W. R. 134. 

(ti) Skerratt v. Oaldey (1708), 7 Term Rep. 402; and see Bemfield v. 
Popham (1703), 1 P. Wins. 64 ; Be Arnold's Estate (1863), 83 Beav. 163 ; 
Re Smith (1862), 2 John. H. 694. 

(o) Doe d. Ilecvrle v. Hicks (1832), 1 Cl. & Fin. 20, 24, H. L. ; Yoang r. 
Baseard (1841), 1 Dr. & War. 638, 644 ; Doe d. Ever$ v. Ward (1852), 18 
Q. B. 197, 223 ; Williams v. Evam (1853), 1 E. & B. 727, 740 ; Wallace v. 

V 2 
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Taet IX. 1154. The effect of a confirmation of the will (p)y by a sulisequent 
Codicils, codicil is for many purposes ((?), sulqecfc to any contrary intention 
C(S£^iiion shown (r), and without prejudice to the ori"inal effect of the 

of will by will and intermediate codicils (s), to bring the dispositions of the 
.codicil. 'vvill down to the date of the codicil and to effect the same disposition 
of the testator’s estate as if tlie testator had at that date made a 
new will containing the same disjiositions as the original will, but 
with the alterations introduced by the various codicils ( t), except such 
codicils as are inoperative without being themselves ex[)ressly con- 
firmed or incorporated (n\ or are expressly or impliedly revoked (w). 
Particularly, g(uieric (a’) descriptions of property are jyrimd facie 


Sej/mour (1872), 6 I. U. C. L. 219, 943, 344, Ex. (’li. As to revociilion by 
Bubsoquerit will or codicil, see pp, 565 et mj., ante. 

(p) ISuch confiniialioii amounts for this ])Ui‘pose to roj)ublication o[ the 
will ; SCO Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 34 ; and p. 578, 
ante. A» to tlic cxjucsk mention of the will only, or the will and some 
only of the previous codicils, sco p. 579, ante. 9'Jio confiimatiou does 
not, however, operate as a rc-cxc(‘ution (*f the will, so as to make the 
will itself, as an instrument of a certain date, hear the dale of the 
codicil (Zi’fi Eleornt Layborny. Grorer^Wright. [}H[)4] 1 Ch. 303 (will made 
before Married Women’s Reversionaiy Intcresis Act, 1857 (20 & 21 Viet, 
c. 57), and codicJl nia<lc after tliat Act); Ee Moor(\ Lmigy. 3/oerc, [1907] 
1 I. K. 315 (eonfirniation within three inoiilhs of death di<i iioT invalidate 
charitable devise) ; but see A.-G. v. IJeartwell (1761), Amb. 151). 

{q) Doe d. lUddulph v. Dole (1850), 15 Q. 15. 848, 858. As to the effect 
of unattested alterations to a will, see p. 561, nnle ; as to the effect of a 
conliriiiiiig codicil incorporating docuinenls not in exisleiico at the date of 
a will, but referred to in the will a.s if in existence, and actually so at the 
date of the codicil, see title ExuruTous and Adaiintstratoks, Vol. XIV., 
p. 159; In the Goods of liendle (1899), 68 L. J. (p.) 125. As to the death 
of a child before the date of the codicil, see Skinner v. Ogle (1845), 
1 Rob. Keel. 363 ; Winter v. (1846), 5 Haro, 306, in which cases the 

Wills Act, 1837 (7 Will. 4 & I Viet. c. 26), s. 34^ was rcnrlored applicable by 
a (!odicil made after the Act. Conlirmation of a will attested by a legatee 
or his wife, by a codicil not subject to the object ion, renders his legacy 
valid; see p. 556, ante. As to the exercise of a special pow^er coiiforrcll 
after the date of the will, see Cowper v. Maniell (No. 1) (1856), 22 Beav. 
223, 230, wheie the powei >vas held not executed ; and as to a power 
already conferred, but fjxcrcisable on an event aft or the date of the will, 
Re Blackburn^ Smiles v. Blackburn (1889), 43 CJi. I). 75, whe.re the power 
wiis held executed; and see title Powers. Vol. XX 11 1., p. 43. 

(r) Bowes v. Bowes (1801), 2 Bos. & P. 500, II. L. (“ the said lands *') ; 
Goodtitle d. Woodhouse v. Meredith (1813;, 2 M. & S. 5, 14; Doe d. Biddulpk 
V. Dole, supra ; He Farrer’s FsUite (1858), 8 I. t'. L. R. 370. 

(«) The rule “ does not mean that you arc to read the will in any way 
different from tlie mode in wliich it would have been read if the testator 
li^Hd died the moment after he had executed it . . . you do republish it so 
as to make it operate from that <»ther later time, ancl if there bo any legal 
effect that is l)rought to operate by what has taken place in the meantime 
you have the benefit of that” {Stilwell v. Mellersh (1851), 20 L. J. (CH.) 
35)6, per Lord Cranworth, V.-C., at p. 361) ; and see Be Moore. Lona v. 
Moore, supra. r / 

(.' ) Whiter V. Winter, stipra, at p. 312 ; Be Bayer, Bayer v. Bayer, [1903] 
1 Ch. (>85 ; Be Fraser, Lowther v. Fraser, [1904] 1 Ch. 726, 734, C. A. ; 
Be Taylor, Dale y.Dale, [1909] W. N. 59. 

<tt) fc^ee notes (k), (m), p. 576, ante. 

iw) McLeod V. McKah, [1891] A. C. 471, P. C. 

f®) That IS to say, not identifying any specific thing and that only, but 
describing a ehjss of objects capable of increase or diminution ; see p. 692, 
poet. Where tlie description identifies a specific thing, the confirmation 
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referred not to the date of the will {y\ but to the date of the 
codicil (a), so as to pass all the testator's interest (/)) in the property 
then so cl(‘scribod (c), unless the gift in the meantiuio lapses (V/), or 
is revoked (e), or, under the presumptions against double portions, 
is adeemed or satislied (/) ; but such confinnation, it seems, need 
not affect the conditions of a gift (//), or the donee whore the 
description may apply to different persons at different tiiiu'.s (/<). 

by codicil has no effect in altering a description or subsliliiting a new 
eubjcct'Unilter where the original subject-inaltcr is adeemed {l^idncy v. 
Sidney (1S73), L. R, 17 Eq. 05). 

iy) It is assumed that the rule of coiistmct.ion in the Wills Act, 1837 
(7 VVill. 4 & 1 Viet,, c. 20), s. 24, referring dcscriptiona of property to the death 
of the testator (see ]). 0in. /)o.s/),is excluded, or is otherwise not applicable. 

(a) l)o€ d. York v. Walker (1814), 12 M. & W. 591 ; Langdale. (Lady) v. 
Briggs (1855), 3 Sm. & G. 240, 252 ; Be Chamyion, Dudley v. Champion, 
[1893] 1 <.3i. lol, (\ A. ; He Fraser, Loirthery. Fraser, [1904} 1 (th. 720, 734, 
t iV . ; sec, how ever, He Edwards, Howland v. Edwards ( 1 890). 03 L. T. 481 . 

(b) As, for iiisrance, the piircliascMuoney of property which since the 
date of the will became subject to an option to [uircliaae (Emuss v. Smith 
(1848), 2 Do G. Sm. 722 ; He Pyle, Pyle v. Pyle, [1895] 1 Gli. 724; Steele 
V. Steele, [1913 ] 1 1. U. 292, C. A.). 

(c) 'I'lius, under a general devis(^ of lands in a will, lands purchased sub- 
Boqiiontly to the date of tlio will and before the dale of the confirming 
<'odi(ul pass (Acheiley v. Vernon (1720), 3 Bro. Pari. (tas. 85 ; GoodtiUe d. 
Woodhouse y. Meredith (1813), 2 M. & S. 5; Jlulme v. Ileyqate (IHld), 
1 Mer. 285; coinpaie nolo ((/), p. r»l7,oat«; Doe d. Yorky. Watker, ewpra : 
and see note (t), p. 580, ante). The prinoiidc of falsa demoml, ratio was no' 
applied in Paiiison v, Pattison (1832), I My. & K. 12 ; Macdonald v. Irvin' 
(1878), 8 Ch. D. 101, 108, C. A ..where the descriptions were accurate at the 
date of the ivill, und the logacio.s \vere adeemed. 

(d) Ilntc.heson v. Hammond (1700), 3 Bro. C. (h 128 ; Doe d. Turner v. 

Rett (1702), 4 Term Kep. 001 ; Winter v. (1846), 5 Ilaro, 306 ; see 

note ((/), p. 580, ante. 

(e) See p. 578, ante. 

(/) The codicil, therefore, does not revive ;i b‘gacy already adeemed 
or satisfied by a portion (Izard v. Hurst (1698). i reem. (cii.) 224 ; Drinks 
watery. Falconer (1755), 2 Vh;a. Sen. 623, 620 ; Monek v. Monek(Lord) (1810), 
1 Ball & B. 2t)8 ; Booker v. Allen (1831), 2 Russ. & M. 270; Powys v. 
Mansfield (1837), 3 My. & Cr. 350, 370 ; Monlaqne, y. Montague (1852), 16 
Beav. 505 ; Oowper v. Mantell (No. 1) (1850), 22 lieav. 223 ; Ilopwood v. 
Hopwood (1850), 7 II. L. G'as. 728 ; Sidney Sidney ( 1873), L. li. 17 Eq. 65, 
But if it is dou)>tful whether the doctrine of ademption is to bo applied, the 
fact of there being a codicil is important (Re Ayvsley, Kyrle v. Turner 
(i014), 30 T. L. R. 664). 

(g) Siihvell v. Mellersh (1851), 20 L. J. (cii.) 350 (hotchpot of advances 
which testator had “already " made ; advance mafic after date of will 
was held not allfuded ; see p. 582, post) ; He Park, Boil v. Chester, 
[1910] 2 Cli. 322, 327, 328 (condition as to marriage with consent) ; but 
see lie Payer, Payer v. Payer, [1903] 1 Ch. 685 (dircc^tion that annuities 
wore to hi) free of deduction except legacy duty and income tax ; held 
that effect of confirmation was that annuitants boro duties substituted for 
legacy duty by the Customs and Inland Revenue Act, 1888 (51 & 52 Viot. 
c. 8), passed before the codicil) ; Wedgwood v. P'nion (1871), L. R. 12 Eq. 
29u (condiiion relating to residence during specili(‘d lease ; renewal of lease 
before confinnation) ; Re Taylor, Dale v. Dak, [1909] W. N. 69 (effect on 
gift over to issue of decoased oliildren). A confirmation by codicil does 
not give any effect to a condition shown to bo dispensed with (see p. 691, 
post) by the testator beloro the date of the codicil (Violett v. Bri^>kman 
(1857), 26 L. J. (CII.) of 8 ; compare Cooper v. Cooper (1856), 6 I. Ch. R. 
217, 223); »?ee also Re DayreJl, Uastie v. Dayrell, [1904] 2 Ch. 406. 

(h) Stilwell y. Mellersh, 'supra, per Lord CTunwortii, V.-C., at pp. 30i. 
3C2 ; Re Park, Boil v. Chester, supra, per Parker, J., at p. 328 r see aUo 
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Wiixs. 


pabt IX. 


^dici ls. 


Reyocation 
by ooclic'I of 
share of 
residue. 


The codicil has no such effect where it is executed for a limited 
purpose only, and does not purport to confirm the will or bring 
its terms down to the date of the codicil (i). Tlie date of original 
execution of the will remains as a factor for determining the con- 
struction, for example, when it is necessary to determine the dat€ 
to which expressions of time occurring in the will are referable (fc). 

If by a will a residuary estate is given to a number of persons ae 
individuals and rud as a class (Z), and as tenants in common, and 
by a codicil the share of one of sueli persons is revoked, then that 
share devolves as on the testator’s intestacy {m\ unless it is other- 
wise dj8i)08ed of (v). The intention that the others of the named 
persons should take may be shown by a direction that that share 
should fall into residue (o) or by other means (p), including, it appears, 
the more confirmation of the will in other respects (q). If the named 


Wilkinson y. Adam (1813), 1 Vcr. k B. 422, afTirmod (1823), 12 Price, 470 
H. L. (married mun’e g'ift to his ohildien by a single woman, republished bj 
codicil after wife’s death, not confined to possibh legitimate children); 
and Anon, (undated), cited in Faitistm v. PaUi&on (1832), 1 My. & K, 
12, per Pemueiiton. arquevdo, at p. 14 (bequest to testator’s six children i 
one. died, but another was born before confirmation ; the last child was 
held to be excluded). The contrary, however, was held in Ferkins v. 
Miekhthwaite (171/)), 1 P. Wms. 274, 275 (to “ youngest son J. ” : J. died 
in life of testator, but another son J. w'as born afterwards before the 
codicil and was held to take) ; and in He Donald, Moore v. Soviersei 
(1909), 53 Sol. Jo. 073 (“to whom I have given legacies," applied tc 
logatees by codicil), Warrington, J., saw no distir^ction between 
reierencoft to the subject-matter and to objects of a gift in tliis respect, 
and declined to follow Anon., stipra, which case, however, was treated 
as the only authority. 

(i) Bov^es V. Bowes (1801), 2 Bos. & P. 600, II. L. ; Hughes v. Tumei 
(1836), 3 :dy. k K, 066 ; Monypenny v. Bristow (1832), 2 Buss. & M. 117 ; 
AM.y V, Waugh (1839), 4 Jur. 572 ; He Taylor, Whitby v. Highton (1888), 
68 h. T, 842 ; and compare He Smith, Bilke v. Hoper (1890), 45 Ch. D. 632, 
{k) MoiintcashfUiEarl) v. Smyth, [1895] 1 1. K. 34G, 360, C. A.; Hi 
Moore, long v. Moore, [1907] 1 1. R. 315, 320. 

{l\ to what dcscriptioriH are those of classes, see p. 614, post, 

{m) Creswcll v. Cheslyn (1762), 2 Eden, 123. affirmed, sub nom. Chesh/n 
V. Cresswell {nQ3), 3 Bro. Pari. Cas. 246, approved in Shaw v. M*Mahoi\ 
(1843), 4 Dr. & War. 431, per Sugden, L.O., at p. 438, in spite ol 
the doubts of Serjeant Hxu. in 2 Eden, 125, n. ; Eamsayv. Shelmerdim 
(1865), L. K. 1 Eq. 129, dissented from in He DwnsUr, Brown v. Heywood. 
[1909] 1 Ch. 103, where, however, the gift was a class gift; Sykes v 
A^ykes ( 1 868), 3 Ch, App. 30). 

(n) He Palmer, Palmer v. Answorth, [1893] 3 Ch. 369, C. A., 
luNDLEY. L.J., at pp. 372, 373. 

(o) Ibid,, overruling on this ground Humble v. Shore (1847), 7 Hare, 
247 (better reported 1 Hem. & M. 550, n.; affirmed (1848) by Lord 
t'oTTENHAM, L.C., OH grounds which do not appear; see He Palmer 
Palmr V. Answorth, supra, at p, 372), and followed in He AUan, Dou 
V. Oassaiane, [1903] 1 Ch. 276, 0. A. (similar direction as to lapsed share) 
^d He Wand, Escritt v. Wand, [1907] 1 Ch, 391 (shore forfeited under a 
ciaaso of forfeiture). 

(p) Vtmdrcy v. Howard (1853), 2 W. R. 32; He Eadcliffe, Young v. 
Beede (1903), 61 W. R. 409 (survivorship clause). 

(q) He WHUing, Ormond v. De Launay, [1913] 2 Ch. 1. Bnt this wac 
ooui^eml insufficient I'or the purpose in Humble v. Shore, supra, m 
repmed 1 Hem. & M. 660, 651, n. (apparently not affected on this ground 
by He Falmet; Palmer v, Answorth, supra, where also the will was con- 
firmM by the codicil, but no reference was made to this in the judgments) ; 
and in Ches^n v. CresmeU, supra, where the point was raised, but 
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persons are to take as a class (r) or as joint tenants (.s), the others 

of them take the revoked share. Codicils, 


Part X. — Legal Incidents of a Gift by Will. 

Skct. 1. — Pavamoiini Title of the Peymmal liepreaentatives, 

1165. Under all bequests of chattels, whenever made («), and by Title of ^ 
statute (h) under all devisos of any real estate (r), with oiio excep- tentator's 
tion (r/), in wills of testaUirs dying after ihoJJlst December, 1897, the rcprcHenta- 
property devolves, notwithstanding the testuiuentary dispositions lives. 

of the testator, on his personal representatives for the purpose of 
administration of the testator’s estate ; the bequeathed chattel only 
vi'sts in the legatee on the assent of the personal riqiresentatives, 
and the devisc(l real estate only vests in the devisee on assent or 
conveyance by the personal representatives (r). 

Skct. 2.— Covditious, 

Suis-Sect. 1. •'/?i (tennaL 

1166. A testator may by his will (/) freely attach conditiois to validity of 
his gifts (//), subject to the restrictions that a condition may be vfo'd conditiona 
us a matter of law by being contrary to public policy (/i), or repugnrn'.t generally. 


“perliaps too little attention was paid*' to it {He Whitmff Ormond v. 
Dll Lannay, [iei:i] 2 Ch. I, per Joyi k, J., at p. 7) ; sco also Sykee v. Sykes 
(1 80s), ;j rii. Ap]>. 301 (currccted from the record in He Whiting^ Ormond 
r. De Lnvnay, supra, per Kolt, arguendo, at ]». 3) ; He Wood’s {Mary) 
Will (1801), 29 Peav. 236. 

(r) Shaw v. 31' Mahon (1843), 4 Dr. & Wa, 431 ; Clark v. Phillips 
(1853), 17 Jur. 8K0 ; 3CKay\. [lOOOj I 1. II. 213; Re Punster, 

Brown v. Tleywood, [1909J 1 Ch. 103. 

(a) Humphrey v. Toylenr (17.52), Amh. 136 ; H<‘e ]>. 613, post. 

{(i) Wind V. Jckyl and Albove (1719), 1 J\ Wnis. 572; hoc title 
ExnCUTOKS AXD AnMINI-STUATOUS, Vol. XIV., p|)? 217 cl seif. 

{b) Land Transfer Act, 1897 (60 & 61 Viet. c. 65); sec t itle Kxkcutous 
AND Administrators, Vol. XIV., p. 238. 

(r) Ijand Transfer Act, 1897 (60 At 61 Viet. e. 65), s. 1 (1); see title 
Descent and Distribution, Vol. XL, pp. 4 el seq. 

{d) Namely, copyholds and customary freehold.s, wJktc admissiou or an 
act on the part of the lord of the manor is rcquijxil (Laud Transfer Acf., 
1897 (60 & 61 Viet. c. 65), s. 1 (4) ). 

{e) As to assent of personal represimtalives, see title Executors and 
Administrators, Vol. XIV., pp. 205 ei seq. 

(/) t'onditioiis contained in another document may fail to take effect 
unless that document is admissible in evidence (Tales v. University College, 
Ijondon (1875), L. IL 7 H. L. 438; Re Williams, Taylor University of 
Wales (1908), 24 T. L. R. 716); and see p. 634, post. As to conditions 
undertaken by the donoo by agreement with the testator, see p. 648j post; 
and title Trusts and Trustees, p. 21, arde. 

(g) As to conditional fees and other modified fees, see tijle BealPro- 
PERTT AND CHATTELS Real, VoL XXIV., pp. 168 cl scq, ; as to wills 
entirely conditional in their op(3ration, sec, ]>. 510, ante; as to the con- 
struction of conditions generally, see p. 792, post. For form of devise 
subject to a condition, see Encyclopedia oi Forms and Precedents, 
Vol. rv., p. 674. 

(h) See pp, 585, 586, post. As to public policy generally, compare titta 
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Sect. 2. to the interest given to the donee (i), or re[)ngnant to other gifts in 
Conditions, the will (a), or otherwise illegal (/>) ; or it may be void as a matter 
of construction by being inconsistent with the rest of the will (c) 
or too uncertain for the court to ascertain its meaning (d) ; or it may 
fail to take effect because the court declines to investigate whether 


Contract, Vol. VI 1., ])p. .*{04 ct seq. A Bimilant}" between wills and contracts 
in this respect was su^^^'cHt-cd in Cooke v. Turner (1S40). 15 M. & W. 727, 
'per Rolfe, B., at p. IXn “ a proviso good by way of contract must also be 
goo<l byway of corulilion”; ajid in Egerlon v. Brownlow (Earl) (1853), 4 
II. L. Cas. 1, per Tollock, C.B., at p. 150. For examples of gifts held 
not to be contrary to public policy, see Ee Diekfion'e Trast (1850), 1 Sim. 
(n. a.) 37 (in case daughter became a nun); (Jonke v. Turner, supra, and 
Evanturel v. Eranlurel (1874), L. R. 0 P. 1, 20 (coudilioii against dis- 
))utirig (ho will or disputing legi I iiiiacy) ; Ifodqson v. Halford (1870), 11 
e)li. D. 950 (forfeiture on marrying a (^hristian, or forsaking Jewish religion) ; 
Wniiiwriqkt v. MUler, [1897 1 2 Ch. 255 (if not .a Roman ('a(holie). 

(i) As to repugnant conditions, se(^ title, (Juts, Vol. XV., ]». 422. 

(a) A gift over ia bad which defeats or abridges an estate in foe by 
filtering the course of its devolution, and is to take cITeefc .it the moment of 
devolution and at no other time, or which is to defeat an e-^tate and to take 
elTect on the exercise of any of th(‘ riirhts incident to that estate (Skau) v. 
Ford (1877), 7 Ch. I). W, per Fry, J., at pp. t>73, 074). Thus a gift over 
t'-annot bo made to defeat a prior gift on alienation by the prior donee 
title CiFT.i, Vol. XV.. p. 422 ; .ts to gilts of life interests determinable (by 
way of limitation and not of condition) on alienation, see title Smttlk- 
MENTS, Vol. XXV., jip. 570 et seq.) ; or on partition between two or more 
prior donees (Shaw v. Ford, supra) ; or on non-alienation (ibid. ; Jle 
Beetlesione, Beetlestone v. Ih U (1907), 122 ]j. T. Jo. 307), sueli as 
intestacy (see title (.Iikts, Vol. XV., p. 422) ; or on esche;i,t (Uildmaq v. 
Mihlmaif (1002), Moore (k. n.), 032, 033 ; ('arte v, (Uirte (1745), 3 Atk. 174, 
180); or on lorfeitiire to the (Town (Fc Wileoeks' SeUlement (1875), 1 
Ch. I). 229). 

(h) See (iile CJfFTS, Vol. XV., p 421. Aeondition amoiinting to a trust 
i.< also subject to the rostrietion that the object for whose benefit the 
tru.sl is imposed must be capalile of taking; see p. 530, ante; and title 
*ri<r.sTS AM> 'rnt'sTKKS. p. 25, ante. It dm s not appear that there is a 
like rostrieliou where the condition doe.s not amount to a irnst, but binds 
the donee to do aetswliich m.iv benefit such an objoi t incapable of taking; 
s(‘e kloyd V. TAoyd (1852), 2 Sun. (x. 8.)2,5r) (repair of a tomb); Rnehe v. 
AFDermoU, [1901] 1 J. R. 394 (donee It' give executors bond for repair ot 
tomb; it was suggested, however, that the condition xvas uuenforceahle); 
and compare Coodman v. Saltnsh Corporation (1882), 7 App. Fas. 033. 

(c) As to inconsistency, see p. 674, post. 

(d) Fillingham v. Brovdey (1823), Turn. R. 530 (“ live and reside ” ; 
but see Dunne v. Dunne ( 1856), 7 De (F M. (k 207 dwell and reside ”) ; 
1 T*i/m7/p V. Fletcher (18.57). 24 Beav. 430 { " u>ual ]>l.ico of abode' ); 
Oiavering v. Ellison (1859), 7 II. L. Cas. 707 (being “ educated abroad ”) ; 
JhMy\. Creshnm (I^IS), 2 L. R. Ir. 442. F. A. (retire to a convent etc.) ; Be 
Exmouth (Viseount), Exmouth (Vtscounf) v. Fracd (l8S3), 23 tJi. D. 158; 
deJJrmjs V. Jeffreys (1901), 84 1j. T. 417 (not to assoi late, correspond with, 
or visit certain persons) ; Be Gassiot, Brougham v. Bose-Gassiot (1907), 51 
J^ol. Jo. 570 (as to taking name) ; Re Saudhroolc, Noel v. Sandbrook, [1912] 
2 t'h. 471. For examples of conditions Jield to be not uncertain, but such 
as ilu* court enforces, see Tattersall v. Unwell (1816). 2 Mer. 26 (donee to 
give up low company etc.); Maud v. Maud (1860), 27 Beav. 615 (“should 
she follow the paths of virtue ” etc.) ; Evanturel v. Eranlurel. supra 
(not to dispv.te will); Re Motyre's Trusts, Lewis v. Moore (1906), 96 
L. T. 44 (donee to marry person of ample fortune to maintain her in 
comfort and affluence). A gilt to trustees upon triLSt, for a person if he 
behaves well, and to their satisLudion, may sometimes be construed as 
giving them only a discretion to deprive him of the gift as a condition 
subsequent (see Kinqsman v. Kingsman (1706), 2 Vem. 659; Be Coe's 

1 IT A, T 100\ 
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it has biien or will be complied with(('), or beciiuso the douee has a 
right to lake the gift and disregard the condition (,/'), or because 
the donee is excused in the circumstances from i)i'rfonnance the 
condition (g). 

U67. A condition, according to the consiruction of tho 
is either a condition ])recodent, that is to say such that there is no 
gift intended at all unless and until the condition is fuHilUul(i), or 
a condition subsequent, that is to say sucli that the condition is 
intended to put an end to the gil‘t(/.), or to prevent the gift from 
ever taking effect (/). 

U 58 . AVhere an interest is contii»gent on any event, it is in elTect 
a condition precedent to the gift that such ('Vtmt should Imppen. 
A vested or contingent interest may ho subject to ho div(‘sted on 
any speciilod event ; the gift is then in elTe.ct subject to a condition 
Huhsequent (m). 

I'Si ii-Si'iCT. 2. — Valit/ift/ in (Vtfatu 

1159 . Conditions against jaihlic policy are those conditions as to 
wl)icli the State has or may luivo an inlerest tlint llu\y should 
rimiain unperformed or unfulfilled {a). 'J’iui deUu'iiiination of vhal 
is contrary to public policy varies from tiuu! to iimo(o). 

Examples of conditions void as contrary to i)ul)lic policy are 
conditions inciting the donee to commii a crime (p), to use cor- 
ruption (q) or to <lo any act prohibited ))y law (r) ; or inciting the 
donee to (jxert private or political party inilmmco in any matter o* 
act of stai(i {«), such as obtaining a title of hommr(f); or tend.- g 

(c) \V— -v. fJ (1840), 11 llcav. 621 (condition n^lalinp to coliabita- 

tioii), as explained in ('ookc v. Cooke (1804), 1 1 Jur. (N.s.) per Wood, 
V.-C., at ]). 505; compare Coffer v. Uiehanh (1855), 1 (s, s.) 462; 

Voolc V. Aoft (1850), 11 Hare, 00, 00 (condition as fo illegal colial)i(ation). 

(/) As to such conditions, see j>p. 5HS, 51)1, 

iff) p. 501, 'post. 

{h) As to construction with regard to conditions in general, s(H) j>]>. 7112 
ei seq., post. 

{i) Wood V. Southuvifdov {Duke) >^h(,w. Viu). 85; Woodv. 

Webb (1600), Show. Pari. Cas. 87 ; Ilarvy v. ) 7 10), (Join. 720, 744 : 

Eeynish v. Martin (1746), 3 Atk. 330, 332; EqerUm v. UrowuUm (Earl) 
(1853), 4 II. L. Cas. 1, 74. 

(k) (’omparc title Gifi's, Vol. XV., p. 422. 

(l) rho event to which a condition subsequent refcis neod not be flub- 
sequent to the event upon which the gift bccoinc.s vestiul {?^gerton v. 
Bfowidow (Earl), supra). 

(m) As to vested an(l contingent remainders, see f ifh‘ itKAL Pkopekty 
ANT) Chattels Keal, Vol. XXIV., pp. 218 et seq. ; as to the rule-s of law 
restricting the sii.spension of vesting, see title PiUfpm’UiTJES, Vol. XXII., 
pp. 300 ei seq. 

(m) Cooke V. Turner (1846), 15 M. & W. 727, 735, 736. 

(o) Evanturcl v. Evanturel (1874), L. U. 6 P. P. 1, 29. 

ip) Mitrhel v. Eeynolds (1712), 1 P. Wins. 181, 189; Hhrewshury (Earl) 
V. Hope Scott Jur. (N. s.) 4.52, 456; Shep. Touch, (ed. Preston) 

132 (to kill a man); 2 Bl. Pom. 156. 

(q) Eqerlon v. Brownlow (Earl)^ supra, at pp. 60, 99, 172. 

(r) Miichel v. lleynolds, supra. • 

(«) Eqerion v. Broiculou: {Earl), supra, at pp- 142. l.“0, 163, 196. 

(t) Ibid. : Kingston (Earl) V. Pierepont [Lad tf E ) (1081), 1 Vern. 5. Tt 
appears, however, that a gift may bo made to a jiersoii conditionally on his 
claim to a title being susUined, or conditionally on his snccegs or failure in 
% certain suit (Fingal (Earl) v. Blake (1829), 2 Moll. 50, 78); compare 
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smt. s. 
ConditionB. 


General 
mstmiut of 
niurriagc. 


to produce a future Reparation of an unseparated husband and 
wife (a); forbidding the semce of the donee in the defence of 
the realm (h) ; or forbidding the performance by him of any other 
public duty (c ) ; or unreasonably (d) restraining marriage (<»), 
trade (/) or industry (.< 7 ) ; or any other conditions tending to such 
results (/i), 

1160. With regard to gifts of real estate or of legacies charged on 
real estate, the intonlioii to restrain marriage is not shown merely by 
a proviso deviating a previous gift on the marriage of the donee (i); 
but with regard to Itgacies payable out of pcirsonal estate {/:), with or 
without th<3 proceeds of sale of real estate directed to be converted (/), 
such a proviso does show that intention and is accordingly void. 


tlio asijjd shifting clause in Kclllcinents on succession to a tirle or to family 
estatoH, as to whicli sec title Seitlumknts, Vo!. XXV.» pj). 0.i3 et ncq. 

{a) Sec tillo IIumbano and Wiki:, VoI. XVl., pp. et seq. JJut a gift 
to a woman already separated, with a gift over if she rejoins her luisband, 
is not necessarily invalid {Re Charleton, Hmcey v. Sherwin {1911), 55 Sol. Jo. 
.*J30) ; and see Re Hope J ohafitone, IlopcJoknstoncy. Hope JttfiiisinnVt [1004] 

1 (yh. 470. The co?jdilion is valid, however, wliere it merely refers to tho 
state of circumstances oxi.sting at the testator’s death and cannot influence 
the conduct of the persons in question {Shewelly. Dwarris (1858), ,fohri. 
172). Jt appc.ars that a condition forbidding tw'o sisters to reside together, 
if not uncertain, is not in itself illegal {RulgiPay v. WoodJwuse (1844), 7 
Bcav. ‘137, 443; compare note (d), j). 584, milv). 

(h) Re Beard, Revernionan/ and (Jenefal Seeurilies (Jo., Ltd. v. Hall, Re 
Beard, Beard v. Hall, [lU08l‘l Ch. 383 ; Re Adair, f 10091 1 J. R. 311. 

(fl) Re Morgan, Jhnvuon v. Darey (1010), 20 T. L. Ji. 308 (condition 
requiring children not to live with their father if separated from his wife) ; 
Re tiandhrook, Roel v. Ramlhwok, (10l2i 2 t'h. 4/1 (c.ondition forfeiting 
benefits if donees should live with or bo under tlio eonlrol oi tlieir lather); 
compare R^tston v. Alotris (IS21), Madd.&i (i. SO (condition not to interfere 
with daughter’s cduc,ation enforced). A condition requiring adult cliildren 
to keep away from tlieir parent may be valid {M'Domdd v. Trmlees, 
haeeutora anil Ayeueif Co., Ltd. (19U2), 28 Viclorian Law Reports, 442) ; 
and sec note (n), supra. 

(d) .See, generally, Nordenfvlt y. JJaxiyn Xordenfclt Guns and Amniuyii- 
lion (Jo., f I.S04| A. V. 535 ; and note(?j0, p 587. posf, 

(a) Kelly v. Mojiek ( 1705), 3 Ridg. Rarl. Kep. 205 (compare, however, with 
this ease 'Filzyerahl v. Ryan, f 1800] 2 1. R. fi37) ; Lloyd y. Lloyd (1852), 

2 Sim. (N. S.) 255, 203; Morley v. Rennoldson, [1805 J 1 t'li. 440, <!. A. ; 
Imiq V. Dennis (1707), 4 Burr. 2052, 2055. 2057 ; Bartley v. Rice (1808), 
10 Kast, 22, 24; and see, further, the 1e;t. infra, 

if) Coolc y. Turner (1840). 15 M. & W. 727, 730; Egerton v. Bwwnlow 
{Earl) (1853), 4 H. L. t'as. 1, IH, n. ; compare, however, Jmies v. Bromley 
(1^21). Madd. & G, 137, vheie only llio constniciion oi the condition was 
(jonaidorod. As lo restraint of trade, see titles Master and Servant, 
Vol. XX., pp. 88 et aeq,; Trade and Trade Unions, YoI. XXVU., 
pp. 548 et seq. 

ig) Vuoke v. Turner, aupra, at p, 73C (donee to leave his land nnculti- 
viited); Egerton v. Brownlow {Earl), supra, at pp. 144, 241. 

Egerton v. Brownlow {Earl), supra (gift over if donee did not obtain 
tiUo/ ; Wilkinson v. Ifilkimon (1871), L. R. 12 Eq. 604 (condition relating 
to of a married woman). 

{i) Jones v. Jones (1876), 1 Q. B. D. 279, 282. The doctrine as to 

E ersomU legAoies does not apply to real estate (Bellairs v, Bellairs (1874), 
,. K. 18 Kq. 510, 613 r also Eikhei v. Adams (1740), 2 Stra. 1128). 

[h) MorUy v. RennMson, Morley v. Linkson (1843), 2 Hare, 570 ; S. C., 
[1896] 1 Ch. 449, C. A. ; Re Bellamy, Pickard v. Holroyd (1883), 48 L. T. 
212: m R-ngAt. Mott v. Jwo«,tl907J 1 Ch. 231, 237. 

(I) Bellaifs v. Bellairs (1874), L. R. 18 Eq. 610, following Uoyd y, Uoyd 
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Subject to the doctrine with regard to conditions in tmrofrm (m), 
conditions which are in partial restraint of marriage, and such 
that the restraint is reasonable in the circumstances (7O, are valid ; 
such are conditions against marrying a particular person (0), or a 
member of a particular class of persons (p), or a person of a 
particular religion (q) ; or forbidding marriage under a specified and 
reasonable age (r) ; or forbidding marriage without consent of some 
person at any age (s) ; or forbidding the remarriage oE a widow (/) 
or a widower (a) ; or, it Bcems, prescribing the ceremonies and 
place of a marriage (^ 0 . Further, an interest may bo given con- 
ditionally on the donee marrying a particular person (c) or one of a 
class of persons ((/). 


(1852), 2 Sim. (n. s.) 255. As to cases of a mixed fund without a direction 
ior conversion, sec note (i), p. 588, post. 

(m) See p. 588, post. AVhoro the docirine does not ai)ply, the validity of 
the condition is independent of whether there is a over or not. 

(«) Jivily V. Monde (1795), S Ridg. J*urL Hop. 205,pc/‘l*'iTZ(jj»RON, L.O., 
at p. 201 ; Morleif v. Jxennohhont Morin/ v. Liuksoa (1H4.‘1), 2 IJare, 570, 
579 ; Youngo v. Furse (1857), 8 De G. M. At G. 760, 750. It has been 
suggested ihut a condition in restraint of marriage is valid where the court 
can gather that the testator’s object is not to promote tjolibacy as such, but 
to induce the doin*c to ixjmain single for the good of her children, or unless 
she marries a husband who is aide to provide for Jier, or for some other 
reason personal to herself, or where the testator had an interest in the donee 
reiiiaiiiing unmarried {Carrodus v. CurrodnSf 1.1913] Victorian Law Reports, 

1, per A’ijK<’KKTT, J., at p. C ; coni])are Lloyd v. Lloyd (1852). 2 Sim. (N. s ) 

2. >5, 203 ; Newton v. Marsden (1802), 2 John, h 11. 356, 307 (testator t li* le 
jmt hirnselt in loco parentis to donee's children) ; Allen v. Judeson {18..* , 
1 <’h. ]). 309, 406, C. A. ; Jonesy. t/oTic« (1876), I Q. B. D. 279, 281, 282, 284). 

( 0 ) Jarvis v. Duke (1681), 1 Vern. 19; Lester v. Garland (1808), 15 
Vcs. 248. 

(p) Verrin v. Lyon (1807), 9 Hast, 170 (Scotsman); Jennet v. Turner 
(1880), 16 CL. 1). 188 (domestic servant); Greene v, Kirkwood^ [1895] 1 
1. K. 130 (legatee marrying beneath her). 

{(j) Duggan v. Jidly (1818), 1() 1. Kq. K. 295, ‘7H (Papist) ; fJodyson v. 
llalfoni (1879), 1 1 Ch. D. 959 (“ not a Jew '’) ; In ike Goods of Knox (1880), 
23 L. R. Ir. 542 (“not a Pioh'Sfant ”). 

(r) i^tadcpoole v. Deaumovl (1796), 3 Vcs. 89, 97 (twenty-oncj) ; Younye 
V. Fursfi, supra (tweniy-eight) ; and see. t^rott v. T^lcr (1788), 2 Bro. C. G, 
431, per Lord Tudkluw, L.C., at ]), 488. , 

(«) Aston V. Aston (1703), 2 Vein. 452 ; Lloyd v. Lrarilon (1817), 3 Mcr. 
108, 116 ; Me Whifing's i:<ettlmcnf , Wlitliny v. De Rulzni, 11905) 1 Ch. 96, 
A., explaining Dasfiirood v. llnlkdnj {Lord) (1804), 10 Vcs. 2.30, as ulfto 
having decided the point; see also pp. 589, 593, 596. 51»7, post, 

{t) Ihiiov V. Barton (1694), 2 Vern. 308; Hcoll \. Tyler, swpra, at 
p. 487 ; Motley v. Mcnnoldson, Morley y. Linksov, supra, at p. 680 ; Lloyd 
V. Lloyd, supra, at p. 263; Newton v. Mamlen. supia; Evans v. JRmer 
(1864), 2 Hem. &; M. 100; see, further. Hampden v. Brewer (1606), 1 
(-as. in < Ji. 77; Bgle v. Brice (1802). 6 Yo<. 779; Jtutter, DonaUUon v. 
Mutter, [1007] 2 t 'h. 592 (forfeiture by mairiuge in false name). v3nch a 
condition may be imposed not merely by the husband, but by anyone else 
(Newton v. Marsden, supra ; Allen v. Jackson, supra, at pp. 406, 408). 

(a) Allen v. Jackson, supra ; ocjmpare Kidd v. Kidds (1863), 2 Maeph. 
(Ct. of He.8S.) 227. 

(h) Scott V. Tyler, supra; Haughton v. Eaughion (1824), 1 Mol. 611 
(marriage “contrary to the order and established rules " lof Quakers); 
Renaudy, Lamothe (1902), 32 Canada tjupieme ("ourt liepottfi, 357 (the 
laws and rites of the Catholic Church). 

( 0 ) Falkland (Viscount) v. Bertie (1697), 2 Vcni. 333; D<ms v. Angel 
(1862), 4 De G. F. & J. 524 ; Kiersey v. Flahavan, [1906] 1 L R. 45. 

(d) See Hodgson v. Halford, sv/pra. 
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Skct. 2, 
Conditions. 

iiimilaf iMMs 
depending? on 
man iaifo. 

Conditions 
viudable liy 
I be donee. 


(Vtiidii.ionK 
in tiTrii/ enf. 


These considerations as to marriage apply only to conditions, 
and not to words merely describing the interest created (c). An 
interest may be given to endure so long as the donee remains 
unmarried ( f), and generally marriage may be made the ground of 
a gift ceasing or commencing (V/). 

1161. A condition may bo ineffectual against the donee. Thus, 
where there is fi direction that a donee is not to enjoy a 
vested gift iu full until he attains a particular ag(', then unless 
there is in the wdll or some codicil to it a clear iiidicaiioii of 
intention not only that the donee is not to have the enjoyment of 
the gift until atUining that age, hut that some other person is to 
have that rnjoyinont, or unless the property is so clearly taken 
aw'ay from the donee up to the time of attaining that agt'. as to 
induce I he court to hold that as to the previous income tliei-o is an 
inte-stacy, the coui't on tluj a])plicaiion of the donee, if ho is enlitleil 
to give a discharge for tlie gift, or the ]>ersons deriving title under 
him, will strike that direction out of the will (A). 

1162. Certain conditions, if attached to a legacy of specific per- 
sonal eisiale, or a legacy cha.rged on pcu'sonal estate only(/), may 
he void against the donee as made in tcrnnriUy tli:»t is to say, fis a 
mere idle threat to induce the donee to comply with the condition, 
hut not to affect llui be([uosL(A ), unless the testator shows that his 
intention was not mendy to throatmi or enjoin the dmu'e l)y the 
condition (/), but to make a dilfermit disposition of tlu'. subject of 
the gift in the event of non-compliance with the condition. The 


(r) The question iu each case is wJiclIicr I ho words coustituto a liimia- 
tion or a ('oiulitiojj {IJeoth v. Lrwis (IS.’i.l), 3 Dc. (1. M iV (i. O.")?; lie 

Kiiuftt (ISO-), 20 Ii. It. Ir. 401. 40S ; liO Moorv, Trnfjord v. 

Moi'onoi’hif (ISsKS), 30 (’h. I). 1 IG, 120, 1.32, t\ A.). 

(/) Jfcfith y, fjticitt, KUftrd : Pottery. PiehanL ] .liir. ( n . s.) 462 ; 

ami s (‘0 III the Estate of M'LovqhUn (1S7S), 1 Jj. K. Ii*. 421. ('. A. 

iq) Wchh V, Grace (1848). 2 J’li. TOl, 702 ; J\e Mason, Mason v. Mason, 
1 rii. GOo. 

{h) Gaslinq v. ( I S.M)), John. 2(i.7, per Wood, V.-(h. at ]>. 272, 

adopted in H7un*/f>a y.Jlastennan, [189.')] A. (\ 18G, per Lord llKr-senr.Lu 
L.r., at p. 192; Saunders v. Vantier (1841). Pi\ Ph. 240 ; Re Thompson, 
Griffith v. Thompson (1896), 44 W. K. 582 ; 7iV (-oiiiurier, Conlarier v. 
Shea, LJtlG7] 1 Ch. 470, 473 ; Jn the Will of Uctuiy, Hayes v. Ilendy, [1913] 
Victorian Law’ Reports, .339. 

(i) 4'hc ndo was derived from the civil law. as administered by the 
ecclesiastical courts, ami adopted by the courts of equity with rnoditica 
tions ; see Rvllairs v, Ikllairs (1874), L. IX. IS Kq. 510, 515, 516, wlicTe 
tlR) analogy witli the rules as to ve>ting (see p. SK*. post) is pointed out ; 
fie Whiiiny's Seillement, Whiting v. J)e Pnizen, [190.7 1 I Ph. 96, t\ A., per 
VArcjiiAN Williams, L.J., at p. 11.7. Tn case of a mixed gift of real ami 
personal estate, without any li list for conversion, or in cast' of a legacy 
charged on such a mixed fund, tliOVrent rule.s are applied according to 
tile property concerned (AVvwu7i v. Martin (1746), 3 Atk. 330, 335 ; Vdddy 
V. Girskom (1878), 2 L. U. Ir. 442, C. A., per Ball, L.C., at p. 458 ; but 
see dntf., per PiniiSTiAX, L.J., at pp. 466, 467, a])parently followed in Re 
Petiifer, }\drtifrr v. Pettifer, [1900] W. N. 182). 

(A ) Re IHqhson's Trust (1850), 1 8im. (n. s.) 37, 43 ; Duddy v. Greslutm, 
fiipnh at p. 464 ( ‘a mere throat, that the legatee was at lib#»rty to 
disregard”). . 

{1) As to how’ far the application of the rule depends on construction in 
this respect, see JJarvey v. A«ton (1737), 1 Atk. 361, per Willes, O.J., at 
pp, 377, 378 ; JXelUGrs v. Bdlairs, supra, per Jessel, M.R., at p. 516, 



Part X.—Legal Incidents of a Gift by Will. 


689 


conditions to ^vhich this doctrino is ordinarily applied (w) arc R«<3r. 2. 
conditions requiring a consent to the marriage of the donee («) or Conditions, 
forbidding the donee to dispute the will(t)). 

In cases where such a condition is a condition Buhsoquent, a VuluUtY oC 
gift over on iion-coni])lianco with the condition u essential to(/>) ‘^wch coiidi- 
and sufficient the validity of the condition. Such a gift 

ov(T may be niiide by a direction that on sucli non-coiuplianco the 
gift is to fall into residue (/•), hut not by a mere residuary gift 
without morG(.s\ nor by a separ.ito provision for the donee on 
non-compliance ^^ith the condition (/). 

In cases where such a condition is a condition precedent, the Vuiuiityof 
testator may sliow that the condition is not in tcrroreni l)y a gift roiuii. 
over on iion-couiiilianco with llio conditional) or a mere residuary 
be<iuest (/>), or by providing for the donee in both events, wliethor 

(m) Conditions in gcin^ral restraint of marriago were coiiHidored as 

subject to this rn!c in Marplea v. Bainhridge (1816), I Madd. iutd 
Jkllnirs w v { IS74), Jj, it. IS Kq. 510; but in this respect there is 

the general ground of jnihlic i)olicy on which these docisioim ought to 
be based ; sec tlio criticism in DtMy v. (jrcitham (187S), 2 1j. K. Ir. 442, 

(L A . pt'r ('uiusTiAV, L.J., at p. 468. A gift over does not rmnler valid 
a condirion in general restiaiiit of marnago {Morlrtf v. lUnnoldfioNf 
Motley V. LitilcsoiL (18411), 2 ll:ire, .570; Lloyd v. Lloyd (18.72), 2 Sim. 

(N. s.) 255). In lifi Divkson a Tnint (1850), 1 Sim. (N. .*<.) 117, 42, 45, tho 
rule was ex])laine(l as liased on public p(dicy ; conditions against 
alionalion of a life estate were there said to be void as in terromn 
iinles.s there was a gitt over, but the ease is not now' accepted as la.vn g 
down the true, rule as to such conditions {Kochford v. Ilaekman (IH.')'/' 1 
Hare, 475, 481). It appears, at all events, tfiat the doctrine does i-t 
ordinarily apply to other conditions not contravening any rule of pnldic 
policy {lie JJickson'K Trust, supra (forfeiture if donee becaine a nun) ), and 
such other conditions do not become in ierrorem, or otberwuse invalid, by 
tho more want of a gift over (ihuL, at p. 43 ; Re Oatt'e Trust (1864), 2 Hem. 

M. 46, 52). On the coiihlniction of particular wills, however, other 
conditions may bo construed as inducements *0 threats addressed to the 
donee personally, and a.s not atfectiiig tho gift, the content require.s it ; 
see Byng v. i<irnfJord (Lord) (1843), .7 Ileav. 558, 5"1, 572, allinm^d, suhnom, 

Iloare v. /h/i?// (1844), 10 ill & Fin. .">08. II. L. ; Re Mcatjher, Trustees, 

KxcvnUyrs aitd Jgaicy To.. Ltd. v. Menyher. (lOlOj Victorian Law lieimrtK, 

407 (donee to nequire and learn a proJ«v>sion). ^ 

(n) Bellasts v. Ermine (1603), I I’as. in, ('ll. 22 ; Jarvis v. Duke (1681), 

1 Vern. 10, 20 ; SnnphiU v. Bayly (1721), Tree. (3i. 502 ; and see the cases 
cited in notes (d), (r), p. 500, imk. 

( 0 ) fSee i)p. 0!{() et spy., post. 

(p) Lloyd v. Branion { 1817), 3 Mur. 108, 117, where fhf* elTect of the gift 
over is explained either as an cxjiression of contrary intention, or as 
making tho prior gilt a conditional limitation, namely, a limitation to 
endure until the condition is broken, 

(q) iSlralton v. Oryrnes (1008), 2 Vern. 357 ; Aston v. Aston (1703), 2 
Vern. 4.72, 473 ; Dalpy v. Beshourerie (1738), 2 Atk. 261 ; Chauncy v. 

Grnydon { 1743), 2 Atk. 610 ; fie Whiting's SHtlemcut, Whiting v. J>e Rutzen, 

[1905] 1 Ch. 96, C. A. 

(r) Lloyd v. Branton, supra ; compare, liowevcr, Pulkn v. Ready (1743), 

2 Atk. 587, .590. 

(8) Wheeler v. Bingham (1746), 3 Atk. 364. 

\t) Bellasis y. Ermine, supra ; Garret v. Britty (1693), 2 Vern. 293. 

(a) Malcolm y. (/(‘allaghan (1817), 2 Madd. 340; Gardiner v. Sinter 
(1858), 25 Jieav. 509. In the case of a gift conditional on maniage with 
consent, a gift over on death before twenfy-ono or marriage with consent is 
not sufficient for this purpose ; see Gray v. Gray (1889), 23 L. R. Ir. 390. 

(h) Amos y, Horner (1699), 1 Eq. Cas. Abr. 112, pi. 9 ; Harvey v. AsUm 
(1737), 1 Atk. 361 ; and see Qreagh v. Wilson (1706), 2 Vern. 572 ; S. C. 

1 Eq. Cas. Abr. Ill, pi. 5 ; Gray v. Gray, supra (gift itself residuary). 
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6*ot. 1 the condition is performed or not (c). If property is given on 
Conditions, marriage with consent as a condition precedent, and the condition 
is in Urrorem^ the gift takes effect on marriage even without 
consent (d), but not until marriage (r). 

Application This doctrine as to conditions in icrrorem does not apply to 
of aor.triric to devises of real estate (/), or to })equeBtB of legacies charged on real 
rea e»ta ce c. qj. charged on personalty directed to be laid out in the 

purchase of real estate (h), 

impossible U63. A condition may be one which is intended to be performed 
conditions. ^ presumed state of facts which do not or cannot exist ; according 
to the intention shown the condition then either ojicrates con- 
ditionally on that state of facts existing, and therefore, in the 
circumstances, does not take effect at all (i), or else operates in any 
event, but is impossible to perform (/r). 

Kffoct of If a condition, intended to bo oporativo in any event, is precedent, 

impossibility, is originally impossible to perform, or is possible of perform- 
ance at the date of the will, but afterwards becomes impossible 
by the act of God or circumstances over which neither tlie donee 
nor the testator had any control (Z), the perforntance of the con- 
dition is not excused, arid accordingly the gift does not vest (a) ; 

(c) Creagh v. TritZ«r)n( 1706), 2 Vcrii. ,'572 : Ee Noune, Ilamfton v. EouTse, 
[1891)J 1 (yh. 63, 71; OillH v. ITni// (171.>). 1 1*. Wins. 284; and see 
V. Lysaght (1733), 2 llro, Varl. Cas. 261. 

{d) Underwood v. Morris (1741), 2 Atk. 184, the actual derision in 
wJiich case was diasiuited from, however, on account of the devise over, 
in llemmings v. AfancA'% (1783), 1 Bro. <M'. 3()3, per Lord Loughborough, 
li.d., at p. 304, and in Scott v. Tyler (1788), 2 Bro. C, C. 431, per Lord 
Tinuiuow, L.C., at p. 488. 

(f) GarM v. JliKon (1730), 1 Atk. 381 ; Elton v. Elton (1747), 3 Aik. 
604 ; Gray v. Gray (1880), 23 L. R. Ir. 300. 

(/) Ihiddy V. Gresham (1878), 2 L. R. Ir. 442, 457, 46.5. (1. A. ; Jenner v. 
Turner (1880), 16 Ch. D. 188, per Bacon, V.-C., at p. 196, As to mixed 
funds, sec note (i), p. 588, ante. 

(q) Eeynish v. Martin (1746), 3 Atk. 330, 335. 
i'h'l PulUn V. Heady (174:)), 2 Aik. 587, 590. 

(i) Yates v. Universitg ("olhqo, London (1873), 8 Ch. App. 454, 461, 
affirmed (1875), L. R. 7 if. L. 438, on the ground tJiat there was no condition 
at all. As to a rule said to be derived from the civil law, and to make the 
validity of an impossible condition depend on tlie motive and knowledge of 
the testator, see Ee Moore, Trafford v. Maconochie (1888), 39 Oh. D. 116, 
128, A.; compare pp. 591, i77, jmf. It appears that a condition 

originally impossible may in souie cases be regarded as rcjmgnant to the 
gift, and in such cases the gift takes ettoct free from the condition even 
where the latter is a condition pi-eoedent (Lawther v. Cavendish (1758), 1 
Kden^ 99, 117 si mare ehihorii, si ccclurn digiio attigerW), affirmed, sub 
Horn. Cavendish {Lord Charles) v. Lowther (1759), 3 Bro. Pari. Cas. 186). 

(A;) Shep, Touch, (od. Preston) 132; ZiV 1\ now. Von Sekeffler v. SkuUY 
ha}n, [1912 1 1 I. R. 288, where a condition as to naturalisation was not 
impossible because a private Act of Parliament might have been obtained ; 
Ee IViKwms, Tayhr v. Wales (University) (1908), 24 T. L. R. 716; Ee 
Eohii.son, Wright v. Tvywell, [1892] 1 V\i. 95 ; S. C., [1897] 1 Ch, 85, 93, 
C. A. (use of black gown in p^pit, not impossible). As to the effect of 
changing ciroumstances rendering a condition once considered impossible 
now possible, see Ee EoUis Hospital (Trustees) and It ague* s Contract, 
[1899] 2 ('ll. 640, per J., at p. 533, commenting on Shop. Touch, 

(ed. Preston) 133 (condifioa of going to Rome in three days). 

(1) Re Croxon, Oroxon v, Ferrers, [1904] 1 Ch. 252. 

(a) Co. Litt, ‘206 a; Com. Dig., tit. Condition (D. 1); Romdd v. 
Currer (1786), 2 Bro. C. .0. 67; Egerton v^Brownlouj (Earl) (1853), 4 
H. L. Cas. L 120 : Priestliv v. HoUate fl857k 3 E. As J. 286 (^t con- 
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where, however, the condition is subsequent in such a case, the Sjsot. S. 
gift takes effect free from the condition (Z^). Tho impossibility in Conditloiis. 
these cases must be in the nature of things (c); a condition is not — 
void merely because its porformanco is highly improbable (ci), or 
because it is out of the power of the donee, or even out of any 
human power (e), to ensure its performance. 

U64. In general, if a condition is void as contrary to publio Eflfecfcof 
policy, repugnant to a prior gift, illegal* or uncertain, the effect on (“validity 
the gift is that if the condition is proc(Mlent the gift fails (/), and 
that if the condition is subsequent the gift takes effect free from the 
condition (ff). 

If a condition is voidable and avoided by the donee, or repugnant 
to the gift to wdiich it is attached, or fails to operate on tlie gift as 
being w terrorem or otherwise, tlion the gift takes effect free from 
the condition, whether the Cfuidition is precedent or subsequent (//). 

1165. Tlie donee may not bo bound by (i) a condition imposed by Oomlitious 
thewdll on ac(*onnt of the acts of the testator or other events, suhse- 
quent to the date of the will, where the itffcct is that, substantially, ‘Jf/u by ' 
tJie condition is performed or iiuliilied in the tovstn tor’s lifetime, or lestator. 
that, Ruhstantially, the hisiator lias dispensed with the condition or 
has put performance out of tlie power of the donee (/•). 

ditional on return to Kngland ; Bfiipwnvk o[ doiion) ; Oawann v. Oliver^ 

Mansey (1870), 2 Ch. 1), p^r JKSSiih, M.R., at }>. 755 ; and soo 
Shrewsbury {Earl) v. Hope-Scott (1850), 0 Jar. (n. h.) 452, 462. 

(b) lliomns v. Howell (1694), 1 Salk. 170; (Iroydon v, Jfickii (17 m), 

2 Atk. 16, 18 ; Bunbury v. JJoran (1875), 9 I. K. C.' L. 284. 286, Ex. ; 

Jie Bird, Bird v. Cross (1894), 8 II, 226 (lunacy); Re Creenwood, (ioodharl v. 

Woodhmd, [1903J 1 Oh. 749, C, A. ; Ke Edwards, Lloyd v. Boyes, [1910] 

1 (/h. 541 ; ami me tlio casos cited in note {k), p. 590, ante. 

(c) Franco v. Alvaros (1716), 3 Atk. 342, 345; Egerton v. Brownlow 
(Earl) (1853), 4 H. L. Oas. 1, 94. 

(d) Egerton v. Brownlow (Earl), supra, at p. 7'^ ; Oo. Litt. 206 a, note(l). 

(e) Egerton v. Brownlow (Earl), supra, at pp. '2, 2,3, ii. 

(/) As to the effect of conditions contrary to public p<dicy,8ce note (A), 
p. 584, ante, notes {p)—(h), pp. 585, 586, ante; as to conditions rcj)ugnant, 

SCO p. 584, ante ; as to umjcrtain conditiims, bc.o p. 584, ante. In Brown v. 

Peek (1758), 1 Eden, 140 ; IPrcw v, Bradley (184a), 2 Do d. & Sm. 49, the 
court applied to conditions precedent the rule ol the civil law that a con- 
dition contra bonos mores should be treated as non seripUnn ; but these 
cases were explained otherwise, as baswl on a construction treating the 
conditions in question as subsequent, in Re Moore, Trafford v. Maconochie 
(1888), 39 Ch. D. 116. 124, 126, 130, C. A. 

(g) Egerton v. Brownlow (Earl), supra; Re Gassiot, FladgaU v. Vintners' 

Co. (1901), VOL. J. (cH.) 242. 

(h) As to conditions in terrorem, see pp. 588 et seg., ante. A rule said to 
be the civil law rule drew a distinction between illegal conditions involving 
malum in se and those involving malum prohibitum ; in the latter oases 
the gift took effect free from the condition ; see He Moore, Trafford v. 

Maconochie, supra, at p, 128, wliere such rule, if any such exists, was held 
not to apply to a limitation, and compare O. Litt. 206 a. 

(t) Seo Wedgwood v. Denton (1871), L. R. 12 Eq. 290, 296, expressing 
the view that in the cases there cited the conditions had become impossible 
of performance. 

(Ic) Darley v. Langworihy (1774), 3 Bro. Pari. Cas. 3ff9 (bequest of 
chattels at B. conditional on residence ; and a subsequent conveyance 
by the testator of B.) ; Smith v. Cowdery {IH25), 2 Sim. &l St. 358 (condition 
against marrying T. ; marriage with T. by con-stmt of testator) ; Re Park, 

Bolt V. Chester, [1910J 2 Ch. 322 (marriage with te.stator’8 consent) ; Oath 
V. Bt«ion(1839), 1 Beav. 479 (condition requiring payment of debt^ satisfied 



bn 


Wills. 


Sfioi’. 2. 1166. The donee may also be excused by the act of the court (f), 

Conditions, or on grounds of public policy in some cases where the condition is 
other^roiindH Bubsequent, and w’hcre on account of the infancy or marriage (m) 
of excuse. of the donee {n), or of bis public duties, he is not free to perform the 
condition (o). But the donee is not excused by his own ignorance 
of the condition (p), at all events unless in the circumstances of 
the case there is a duty to give him notice thrown on a party 
interested (q\ or unless he is tho heir and the condition is a con- 
dition subsequent (//); or by his own acts rendering it impossible 

by testator accepting roinposition) ; Viohiit v. Broohmnn (1857), 5 W. R. 
1142 (condiliou diKpiitui^ iatlior’s will : by testator 

in his lih'tinjo in revaluation of lather's estate) ; Walker v. Walker (18G0), 

2 De ( I . F. & .1 . 255 (coiidilion requiring conveyance by donee : purchase by 
testator of donee’s inUMcst). As to a condition re(|iiiring a consent to 
marriage, see pp. 500 el scf/.. po.sf. There are remarks in some cases suggesting 
tliat the true priiieiple is not that of ronsideriiig that tin* eoiidition lias been 
I'nJIilled, but tliat tlie donees are, exempt tioin tluD eondition altogetlier, so 
that the will must be read as if there w(‘re no comlitiori [lie Park, Bolt v. 
Chesier, 1T010| 2 t'h. ,‘122, per Paukek, J., atp. 327), but this is doubtful ; 
as to subsequent events, see p. 647, ponf. 

(l) Croahery v. Hitchie, f.1001] 1 I. U. 437 (sale by order of roiirt). 

(m) Thus, a married woman may be excused from a condition as to Ikt 
residence, or as to Inu* return to England, if she can only comply with the 
eondition by s(iparaling from her husband ( H'oods v. 7V><r/i/cy ( 1853). 1 1 
IJare, 314; W iUchmon v, Wdhinson {IHli), L. U. 12 Kq. (lUi); compare 
p. 586, ante. As to performaiKje by a inarned womuii restrained from 
anticijiatioii, see Bohinsonv. ir/;cchcr/f//d ( 1850), 6 De G. ]\I. & G. .535, 
G. A. (under tlie law before 1882, the eourt <tould not dispense with 
restraint) ; ('onveyaneing Aet, Dili (1 & 2 Geo. 5, e. 37), s. 7. 

(a) As in the ease of conditions subsequent requiring an act of volition, 
where the jiersons to whom his legal eustoily and ear(\ aie committed do not 
choose that he should conform ; an inl’uiil eaniiol, tlK'ndoiv, be said to 
refuse or neglect to reside at a place {Parlridffe v, Parh idge, [181)4] 1 Cli. 
351, following Parry v. Poherls (1871), 19 W. K. 1000); or to refuse or 
neglect to take a name and arms {Re Edwards, Lloyd v. Bayes, [1910J 
I (’ll. ,541); see note (c), p. .593, pout. 

(ol Re Adair, [1909) 1 1. Iv. 311 (ab.senoc on military service no breae.h 
of eondition requiring residence); BrannUjan v. Murphy, [1896] 1 1. K. 
418 (parish priest’s duties), 

(p) Such as conditiqns requiring a certain act to be done witliin a 
certain time, as claiming the legacy (Fry v. Porter (1670), 1 Mod. Rep. 300; 
Fry's (Lady Antie) i'ase (1672), 1 Vent, 199 ; Burgess v. Robinson (1817), 

3 Mer. 7; Hawkes v. Baldwin (1838), 9 Sim. 355; Re Hodge's Legacy 
(1873), J.. R. 16 Eq. 92 ; Powell v. Rnwle (1874), L. R. 18 Eq. 243 ; Asiley 
V. Essex {Earl) (1874), L. R. 18 Kq. 290; Re M* Mahon, AP Mahon v. 
McMahon, [1901] 1 I. K. 489, (\ A.). 

(q) Fry's (Lady Anne) ('nse, supra, at p. 201 (“ where one of the parties 
is inore privy than the otlier, notice mu.st be given ”). The executor is 
under no obligation to disclose the eondilion, even in a case wlierc he takes 
•a benefit under it by way of gift over {Be Lewis, Lewis v. Lewis, (1904J 2 
(’ll. 656, C. A. ; Chauney v, Graydon (1743), 2 Atk. 616 ; but see BrtUlehank 
V. Goodwin (1868), L, It. 6 Eq. 545, 550; Re Maekay, Mackay v. Gould, 
[1900] 1 Oh. 26, 32, 33). 

(«) 'riu' heir, if takiirg by descent under the law prior to tho Inheritance 
Act, 1833 (,3 & 4 Will. 4, c. 106) (see title Descj:nt and Distribution, 
Vol. 1., p. 8. note (/) ), wa.s not bound by a condition subsequent divesting 
his estate, unV*ss and mitil he had noliee of it (Doe d. Kenrkk v. Beauclerk 
(1809), 11 East, 657, following Fraunces's Case (1609), 8 Co. Rep. 89 b, 
92 a, Malloon v. Fitzgerald (1671), 3 Mod. Rep.' 29, and Fnfs (Lady Anne) 
Case, supra, Jit p. 200 ; Doe d, Taylorv. Cri«p(1838), 8 Ad.&El. 779, 788; 
BurlMon \ i/uw/Vey (1765), Amb. 2,56, 259; and see Forthcote v. Duke 
(1766), Arab. 61 i, 513); and this rule has been applied in a ease since 

that Aht tMumhv v. u T I? T. • if does not annlv. 



Part X.— Legal Incidents of a Gift by Wnx. 


698 


for him to perform the condition (6); or, except as mentioned 
above, by bis infancy or oilier disability (c). 

{?ru-Sji('T. 3. — rer/ormaiu'e of (\mlitiom. 

U67. In many eases, pariicularly with regard to conditions 
requiring a consent to marriage, the court may liold a condition 
satisfied where it has been complied with subsl initially (f0> 
though not in terms (<*), whether the condition is proccdont or 

however, to conditions precedent (dfarp/i?/ v. Bmkr (IS74), y I. It. h. 
123. 127 ; Horriganv. llorrigan, fl904) 1 1. It. 2U ; and see Simpson v. 
Vickers ( 1807), 14 Vod. 341). Tlicro does not appear to be any sne-h rule iii 
favour of next of kin ; and the rule in favour of tlie heir may be now 
ohsoleto in Kngland owing to the Land Transfer Act, 1897 (<>() ^ fil Vici . 
c. 6;")), as to cases within that Act where the title of the heir is snbjiuu lo 
that of the testator's represen tativt'. 

{h) Philips V. ]y alter (1720), 2 Bro. Pail Cas. 27)0; Carter v. Carter 
(ISf)?), 3 K. & J. 017, 0.7 J, disapproved, but on oilier grounds, in Pilrhnv. 
liawUus (1872), 7 <'h. App. 250: Middleton v. ir//o/io.vs (1873), L. K. 10 
Eq. 212 (ficttleinent. by donee, ivitli testator’s approval). 

(c) Fri/s {Lady Anwc) Case (1072), 1 Vent. 199. 200. Thus, an infant 
(except as mentioned in note (n), p. .792, ante) is bound by a comlition, 
e.g., as to taking a name and arms (Whiitingham's (\isc (1003). 8 t'o. 
Hep. 42 b, 44 b ; lievan v. Mahon-llagan (1892), 27 L. U. Ir. 399 ; and 
B(Mi Doe d. Luscombe v. Yates (1815), 5 15. At Aid. 544 (condition held 
substantially complied with by infant); Ledward v. Hamits (1850), 
2 K. Ar J. 370 (condition as to giving a discharge) ). As 1<» performanee by 
or on behalf of a lunatic, see lie Sefton {Pari), ( 1H98J 2 ('ll. 378, A. ; 
Crumpej Or pen v. Moriariy, [1912] I 1. U. 4K.7. 

(d) As to whether a condition has been substantially fulfilled, 

generally, Mohan {Lord) v. Hamilton {Duke) (1704), 2 Bro. Pari. (las. 239 
(giving no croubic to executor); Fazakerley v. Ford (1831), 4 Biin. 390 
(shifting clause on succession to estates; succ(‘8sion to (‘states subjc'Ct to 
incumbrance, not within it); Scarlett y. Ahinger {Lord) {\Hi\ri), 34 Beav. 
338 (condition for settlement of tlie donee’s own estates) ; ]!.e Moir, Warner 
V. Moir (1884), 25 Ch. 1). C05 ; Ke Sax, Darned v. Sax (1893), 08 L. T. 
849 (“ cease to carry on the business ” ; sale to <‘ompany, donees sfirving 
a.s managing directors) ; Galwey v. Darden. [1899] I I, K. .508 («‘ntering on a 
calling) ; Re Crumpe, Orpen v. Monarty, supra (md returning to Engl.arid): 
and compare Newburgh v. Newburgh (1715), 2 Bro. Pari. 247 ; Talk 47 
IJoulditch (1813), 1 Vcs. & B. 248; Schnell v. Tyrrell (1834), 7 Sim. v. 
(remaining in England); Re Slone's Trusts (IHOfi), 12 Jiir. (n, a.) 480 
(claim within time made by third iKjrson)*; Re Arhib and Class's (Jontravt, 
[1891] 1 Ch. 601, C. A. (return t.o England; temporary visit sulllcient) *. 
Jrowne v. Browne, [Vd\2] 11, R. 272 Literal compliance may be neecHsary 
if the words of the will are clear and the condition is cupablo of being 
literally complied with {Caldwell v. Cresswdl (1871), 0 ( b. App. 278}. 
As to what is sufficient coinplianco with a name and arms clause, see titlc.s 
Name and Arms, Change of, Vol. XXL, pp. 349/4 seg. ; Skttlementw, 
Vol. XXV., pp. 697 ei seq. As to what is suflicient comj^lianco with a 
condition as to residemxj, see title Sextlkmevis, Vol. XXV., p. 696, 
note {t). A condition requiring the donee to cliim the legacy may bo 
sufficiently complied with by an order in an action for administnitioii, 
even though the donee is not a party (Tollner v. Marriott (1830), 4 Sim. 
19), but not. it seems, by a mere order on originating summons not asldng 
for general administr.ition {Re Uariley, Stedman v. Dunsier (1887), 34 CL. Ih 
742). A condition requiring the donee to give a good discliarge may 
similarly be sufficiently performed by bringing an action {Franco v. A h ares 
(1746), 3 Atk. 342 ; Ledward v. HaseelU, supra) * 

(e) Co. Litt. 206 a; Popham v. Bampfedd (1862;, 1 Vem. 79, 83; 
DaUy Y. Desbouverie (1738), 2 Atk. 261; Clarke v. Parker (1812), 19 
Ves. 1, 24 ; Re Smith, Keeling v. Smith (1890), 44 Ch. D. 054 (condiUons 
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of a condition. 


subsequent (/), but does not in general do so in case of conditions 
divesting an estate that has tecome vested (//). 

There may be casus where, in the circumstances, an attempted 
or inchoate performance is sufficient (h), but this is not the general 
rule, even though the comjdetion of the performance is prevented 
by the death of the donee or other act of God (i). 

1168. Where the testator has prescribed a period within which a 
condition must be performed, this period must be strictly observed (/c), 
subject to the jurisdiction, if any, of tlie court to grant relief from 
forfeiture (/). If, however, the testator has not prescribed such a 
period and the condition is one to be performed by the donee 
personally, not requiring the intervention or concurrence of any 
other person, the period for the performance of the condition is 
necessarily the life of the donee and no longer, and the condition is 
not complied with if the donee dies without having performed 
it (m). Where persons other than the donee are beiielited, the 
period allowed is, as a rule, a reasonable period (//). 

1169. The person entitled under a gift over on non-pcidormance 
of the condition may release the donee from the condition (o), but 
as a rule only without prejudice to the rights of others (p). 


with respoot to inarriago ) ; Tanner v. TebhuU (1843), 2 Y. & C. Ch. Gas. 
225 (cBtablisluucnt of identity of donee). 

if) I^ofthavi V. Bampfeild (1082), 1 Vern 79; v. irood (1700), 

f> Term Kep. 710, 710, 722 ; Dawson v. (Hirer- Masscif (1870), 2 (Oi. 1). 753 
(conditional gift on marriage with consent of parents, one dead), citing 
with approval Itopor, Legacies, 3rd cd., p. 000; Story, s. 201. 

{g) lliwveij-Batharst v, SUnileyf Craven v. ISianley (1870), 4 Ch. D. 261, 
272 A * 

(h) PrtesUey v. llolgaie (1857), 3 K. & J. 286, 288; Re Conington*u Will 
(1800), 6 .lur. (N. s.) 002. 

(i) Tulk V. llouhliU'h (1813), 1 Ves. & 1>. 248 ; Roundel v. Ciirrer (1780), 
2 15ro, C, {). 07 (and see 1 Swan. 383, /i.) ; Cnestley v. llolgate, supra. 

(k) Simpson v. Vivhers (1807), 14 Ves. 341 (conditions as to giving a 
release witliin a fixed time); Brooke v. Garrod (1857), 2 Do (i. & J. 62 
(option to piireliaac) ; and see Austin v. Tawney (1867), 2 Ch. A}>p. 143 ; 
Re Gluhb, Bamjidd y.* Rogers, [1900] 1 Ch. 354, C. A.; lie Knox, Von 
Sekeffier v. Shuldhtnn, [1912J 1 1. 11. 288 (naturoliaation within two years) ; 
and note (p), p. 602, ante. As to how the time is computed, see Leskr 
V. Garland (1808), 15 Ves. 248; Gorst v. Lotewde# (1841), 11 8im. 434; 
Miller V. Wheatley (1891), 28 L. R. Ir. 144. 

(l) See p. 695, post, 

(m) Patching v. Barnet ( 1 881 ), 51 L. J. (rii.) 74, C. A. ; Re Greenwood, Good- 
harty* Woodhead, [1902] 2 Ch. 198, per Joyce, J., at pp. 204, 205 (reversed 
^ construction, [1903] 1 Ch. 749, 0. A.). Thus, in case of a gift condi- 
tionally on marriage with, or with the consent of, a particular person, the 
donee has his whole life to perform the condition {Johnson v. Smith (1749), 
1 Ves. Sen. 314, and Supplement, 154; Randal v. Payne (1779), 1 Bro. 
C. C. 55 ; Fitzgerald v. Ryan, [1899] 2 I. R. 037, 652, 654 ; and see 
Beaumont v. Squire (1852), 17 Q. B. 9(i5, 933, 936, criticising (Gifford v. 
Beanmmt (1878), 4 Russ. 325). 

(») Unckstep v. Mathews (1686), 1 Vern. 362 ; Davies v. Lowndes (1835), 
i Bing. (N. c.) 697, 618; and see Carteret v, Carteret (1723), 2 P. Wms. 
132, 135. Compare the rules as to time of peiionnance of a contract, 
for which sso title Contract, Vol. Vil., pp. 412 cl seq, 

(o) Rx parte PaJmer (1852), 6 De G. & Sm. 649. 

(p) Sec Wynne v. FUtcher (1857), 24 Beav. 430. 
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No one can take advaiitafje of the non-performance of a condition 2 , 

who intentionally prevented the condition from being performed (^). Conditions. 

If a legacy is given on a valid condition subse(|uent that tho 
donee does or abstains from doing any specified act, the court orders 
payment of the legacy to the donee, but requires security for the 
observance of the coiuliiion (r) ; if, on the other hand, the condition 
refers to no act or default of tho donee, he may bo entitled to 
payment without giving security (^V In each case, however, the 
court gives effect to tlio intentions of the testator, which may 
modify or exclude these rules (/). 

fSiUNSi:<.rr. i.—Hdic/' a</aiiist CouiUtions. 

U70. A court with equitable jurisdiction (n) may grant a donee licliK ftgftinsl 
relief against a condition precedent (//), or against forfeiture under a 
condition subsequent (c), in the ease of any condition on the usual 
equitable grounds of sncli relief (tl), as where ])erfonn!iiice has been 
prevented by tlio contrivance of tho executors (c), or other persons 
interested (/ ), and by jio fault of tho donee (//), or wlioj-o the con- 
dition is in the nature of a penalty (A); and also in tho case of 
conditions relating to matters such as the payment of legacies or other 
sums ( 7 ) or the release of claims (A), where performance has not 

(q) (!(>. Jatt. 20Ub; Falkland ( v. UnHie (1S07), 2 Vern. 1533, 

344; Simpson v. (ls07), 14 Vos. 341, 340; and hoc MesqrHi V. 

Mt^siircU (1707). 2 Vcni. 580 . 

(r) Aston v. Aston (1703), 2 Verii. 452; Oohton v. Morris (1821), Madd 
A. 

(«) Griffiths V. Smith (1700), 1 Vcs. 07 ; Fawim v. Gm?/ (1811), IH V 
130 ; and see Mndill v. MadiLl (1007), 20 New Zealand Law lU jioitR, 737, 

(v. A. 

(t) Thus, tho testator may expressly din ct security to be given (see, for 
example, lioche v. M'DmnoUt [1901 1 I L R, 394; lie Leskr, Burton v. 

Lester (1006), 7 State Ueports, Now South Wales, 68); and the fact that 
trustees have the legal estate and active duties iu relation to the |>f()peiiy 
may prevent tho donee obtaining transfer {Poi on v. Poison (1900), 21 
New South Wales Law Reports (Kquity), 90). 

(«) The jurisdiction ol a court of Jaw to hold a condition substantially 
perfoim(?d did not exist in all cases in whhdi there was the equitable 
jurisdiction to give relief against non-performaaco {Clarke v. Parker 
(1812), 19 Ves. 1, 21', 22), 

(b) Wallis V. Crimes (10G7), 1 Cas. in Ch. 89, 90; Woodman v. Blake 
(1092), 2 Vcrri. 222; Hayward v. Anqeli (1084), 1 Voni. 222; Falkkmd 
[Visrouni) v. Bertie, supra, at i», 339. 

(c) See, generally, title Equity, Vol. XIII., pp. 153 ct seq. 

id) Ibid. 

(c) Brooke v. Garrod (1857), 2 Do G. & J. 62. 

if) Aa, for instance, jiersona interested under the gift over [Cary v. 

Bertie, Hiii^ra, iit p. 343; and see IF Aguilar y. Drinkwater 2 Yea. 

& B. 225), or under a prior gift {Hayes v. Hayes (1676), ('as temp. 

Finch, 231). 

(^) Clarke v. Parker, supra, per Lord Eluok, L.G., at p, 17. 

In) Wcdlis V. Crimes, supra ; Priestley v. Uolgate (1867), 3 K, d: J. 286, 

288. 

{») Paine y. Hyde (1841), 4 Beav. 468. Where the heir has entered 00 ✓ 

breach of condition by the devisee, the court gives relief to the devisee on 
payment of the legacy {Underwood y. Swain (1649), 1 Hep. fh. 86 [161 j t 
Bamardiiton v. Fane (1699), 2 Vern. 366; Grimston 7 , Bruee (1707), 

1 Salk. 156); as lo construction of such conditions, see p. 792, post, 

{k) Hayward y, Angell, supra; Ta/ylor y. Popham (1782), 1 Bro, C. C. 
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SEOT. 2. 
Conditions. 


Applic:ilion 
U) condition'; 
as to consent 
to marriage. 


been made within the time required by the testator^ but is capable 
of ])eiu" adetiuately performed at any time, on compensation being 
made for the delay (/); the court, however, does not give relief even 
in Hucli cases where there is a gift over {ni) to any other than that 
person who would lake hy operation of law {//). Except in such 
cases, the court cannot give relief at all (a). 

SlTB-SKi-J o.— Conditions as to Consent to Marnof/e. 

1171 . A condition, whether precedent or subsequent, referring to 
marriage with the consent of a named person is generally construed 
jis operative only during the life of tlui named person {!>). If, 
therefore, that person dies in the life of the testator, or before any 
marriage, the gift takes effect free from the condition in cases where 
the coielition is subsequent (c ). Where the gift vests at a specified age, 
the c'ondilion is construed as referring only to a nun riago under 
that ago(d). On the other hand, wliere Die condition refers to 
marriage with a consent atta(diod to a certain office, such as that of 
trustee or guardian, it may be operative at any time while a person 
holds or c:in lie appointed to that office (c). I’he giving of consent 
in sucli cases is of a fiduciary nature (/), but the condition is iheii 


H)8 ; Simpson v. Vickers (1807), 1 i Vo.-i. o4l ; Ilolliuralc v. Lister (1S2G), 

1 Uus^. r.oo, rais. 

(/) As, lor by way of inOTc.st. 

{m) A uiei'c clause of revocation, it apjauirs, does not amount 1o a gift 
over for this purpose (Simpson v. Viclers, supra), 

{«) Ibid., at p. 340; (Vk/c v. linsscl (1081), 2 Vent. 352. 

(«) E.tj., against. I'orleituie under a (‘(unUtioa as te inarnagi' with 
coiirtont (Asldon w Ashton (1703), ihcc. (‘h. 220 ; hash wood tUilkclej/ 
(Lord) (1804), to Ves. 230. 239 ; Clarke v. hirker (l8l2), 19 Yes. 1). 

(h) Mercer v. Hall (1793), 4 Bro. C. (h 326; (Jrecn v. Green (1845), 2 
,Io. & Lai. 529, 539, 540 ; Cntran v. Corbet, [1897] 1 «. H. 313 ; Loofh v. 
Meifer (1877), 38 Ij. T. 125, evplaining Dawson v. Oliver- Mnssetf (1876), 2 
I'll. P. 753, 

{<•) J\pfton V. liurj/ (1731), 2P. AVins. 020 ; S. , t^ub nom. Cainlerw Berry 
(1732), 2 Kq. Cas. Abr. 5 IS; Aislabiv v. Bice (1818), 3 .Madd. 256 ; 
i'otlclt V. ('ollcU (1866), 35 Beav. 312. 

(d) Deshody v. HnywUe. (1729), 2 P. Wins. 547 : ]*nllen v. Beady (1744), 

2 Atk. 587 ; 'Knapp v. Noyes (1768). Ainb. 002 (age spocilied by leference 
to portions); Laird y. Tobin (1830), I Mol. 543. As to gifts vesting on 
altaiiiing a spocilied age or on marriage with consent, compare Dobbins v. 
Jiland (1730), 2 Kq. ( as. Abr. 545; Kuiqhi v. C'omcroa ( 1807), 14 Yes. 
389; Davidson v. Kook (1850), 22 Bcav. 290; ire^l v. irc,*?! (1803), 4 Giff. 
198. 3'here is no such restriction w'here no nge is expressly or impliedly 
apociliod (Jdoyd v, Branton (1817), 3 Mer. 108).“ 

* (e) Re BroxviVs Will, Ec Brown's Settlement (1881), IS Ch. I). Cl, C. A. 
(guardian who might be appointed by the court); and see Gardiner v 
Slater (1858), 25 Beav. 509, per Romiuli, M.R., at p. 511. In cases where 
iho consent of executors or trustees is required, the consent of those 
who renotmee is unnecessary (Worthinyton v. Evans (1823), 1 Sim. & St. 
16.5; Boyce v. Corhally (1834), L. vY G. temp. Plunk. 102; Ewens v. 
Addison (1858), 4 Jiir. (N. S.) 1034. doubting Graydon v. Hicks (1739), 
2 Atk. 16). 

(/) All (he trustees or persons holding the office must as a rule concur ; 
a consent oL a majority is not suflieient unless the testator expressly 
allows it (i'larke v. Tarker, supra, at pp. 17, 22, dissenting from 
Harvey y. Aston (1737), 1 Atk. 361, 375). The court may interfere if the 
consent is withheld or refused by a trustee from a corrupt, vicious, or 
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satisfied {tj) by the testator’s own unqualified (h) previous coiisenfe 2 . 

to(i) or subsequent approbation of (A) a marriage. The condition, ConditionB. 
therefore, does not, as a rule, ajiply to a donee who marries with 
the testator’s consent and becomes a widow after tlu3 date of the 
will during the testator's life (1), 

1172. The consent must be a free consent (m)» (d)taiiu}d by Nature ot 
misconduct (u). A general consent ( 0 ), or a coiiHoiit evidenced <^*onsent. 
by conduct (;>), or presumed from the circumstances (f/), or a 
conditional consent wliere the condition attacljed is afterwards 
performed (/•), or a subsequent approbation (h), mny bo considered 

as a sul)stantial comjdiance with the condition, even in eases whore 
a consent in writing is required by the will (a), 

A consent given uncorulitionaliy cannot bo withdrawn (h), except 
on grounds which affect the propru^ty of giving the consent (c). 

Si:cT. 3 . — Acrcptancc and Disdaim^r by the, l)onec. 

1173. If the donee accepts tlio gift, he taki's it witli all I lie Effect of 
beueiUs and burdens which are incident to it hy law {d\ lioroptaucr. 


iinreasoJiabJo caust* {('Ifidc v. leader (1812). 19 V<‘S. 1, 18), and may give 
consent if a Irustc**, r('l'ii8(‘fi citlicr to conKcnt or dissent (Goldsinid v. 
(ioldsmid (iSlo), 19 V'es. 308). Ah to the control of a trustee’H discretion 
in general, sec' title TiiCMs an]> 'rui'>TEi>, pp. 138 el fccr/., ante, 

{g) Rc Park, lUAf v. Chester, [lOloJ 2 <’h. 322, 325, 320 (“ Hatiftlied afl 
well for the jmrpose of a gift over as for the puriiose of Hceing who ' : 
entitled under the conditional gilt ’’). 

(h) Sec Lowry v. Patterson (1874), 8 I. R. Eq. 372. 

(i) Clarke Berkeley (1710), 2 Vern. 720; Parnell v. Lyon (1813), 1 
Vcs. Aj B. 479; Coventry v. Higgins (1844), 14 Sim. 30; Tweedale v. 
Tweedole (1878), 7 <’h. 1>. 033 ; He Park, Pott v. Chester, supra. 

{k) Wheeler v. Warner (1823), 1 Sim. & St. 304. 

(l) Crommelin v. (Jrarnnielin (1700), 3 VcH. 227. 

(m) No rea.sons need, .as a rule, be given for •liH.«cnt {Clarke v. Parker, 
supra, at p. 22). 

(n) J)illou V. Harris (1830), 4 Bli. (N. S.) 321, U. L. ; Kc Stephenson's 

Trusis 18 W. R. 1000. 

( 0 ) Me,r,er v. Hall (1793), 4 Bro. C. (\ 320 ; Pollock v. Croft {IHiG), 1 
Mor. 181. ♦ 

{p) D' Affuilai V. Driulwater (1813), 2 Vch. & B. 225 ; liialeton v. 
Eumfrey (1755), A mb. 250. 

iq) Re Birch (1853), 17 Bcav. 358. 

(f) Le, Jeune v. Budd (1834), 0 Sjiri. 441 ; Re Smith. Keeling v. Smith 
(1890), 44 Ch. J). 054. 

{s) Burletoii v. Humfrey, supra ; but this is not the gc^neral rule, especially 
if the vesting of an cstat(j is in question; see (*lar!.e v. Parker, supra, 
at p. 21 ; and compare Reynish v. Martin (1740), 3 Atk. 330, 331 ; 
Malcolm v. O'Callaghan (1817), 2 Madd. 349 ; Bvjfield v. Jilwes (1823), 1 
Sim. & St. 239. 

(a) Worthington t. Evans (1823), 1 Sim. & St. 105; Holton v. Lloyd 
(1827), 1 Mol. 30. 

(b) Le Jeune v. Budd, supra, at p. 455. 

( 0 ) Strange {Lord) v. Smith (1756), Amb. 203 ; Merry v. RyveB (1767), 1 
Eden, 1; Dashwood v. Bnlkeley (Lord) (1804), 10 VeB. 230, 242; Be 
Brown, Ingall v. Brown, [1904] 1 Ch. 120. 

id) As to intei'ost and accretions on legacies, see title ExfecUTOKS and 
Administrators, Vol. NIV., p. 273. Ah to the liability of the donee 
for payment of calls on a specific gift of unpaid shjarcs, 8e,w ihid,p 

p. 286. 
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or which are validly attached to it by the testator, and in parti- 
cular with the buruon of all the conditions and. obligations 
validly attached to it which are intended to be binding on him (c). 
Unless the conditions are such that only a trust or charge on the 
property is created ( y‘ l-bat the donee is only entitled to the 
enjoym(3iit of the gift during such period as the conditions are per- 
foniKsd by him (7), the donee on accepting the gift is bound to 
ot)servc and perform the conditions {h) as on an implied contract 
by him (i). Thus, whore the condition requires him to do some act 
involving expense, ho is, if he accepts the gift, personally liable for 


{e) Meftsc.nger v. Andreics (1828), 4 Haas. 478 (whoro the plaiutifl 
claimed to bo in poASca^uoii not by viidiio of the bequeal, but in aafiaf action 
of niorK'va advanced, and inquiry was ordered whether he accepted) ; 
lltrliling v. Hoycr (lsr»J), 3 Mac. & G. 035 (covoiianla and conditions of 
l(‘as(‘) ; and seo n()te (i), infra. As to tho burdfii of inciimbrancoR, 
SCO title r.xEcuToits AND Administuatoiir, Vol. XIV"., p. 288 ; as to 
acceptance by a trustee, see title 'J nuSTS and 'rnu.^^TKE.s, p. 82, atUe. A 
legatee wlio in pursiuwice of a condition attached to the legacy conveys 
laud of his own to another has no lion for his legacy on the land so conveyed 
(iiarlcer v. Barlcn (1870), ^j. II. 10 Eq. 438). 

(/) Jillard V. Biiijar (1849), 3 Ho (1. A. 8m. 502; Be Coicley^ f^onrh v. 
Cowley (1885), 53 L. T. 494 (“ subject to ” the payment of debts etc.). 

(y) He JiohuiKon, Wright v. Tnqu'cll, fls02] 1 (di. 95; A.^G. v. ChruVs 
riospilfd {1830), 1 Ru8.s. A M. 020, per Leach, M.R., at ]». 028, where a 
gill, over 011 non-pcrtoruiance did not jirodiico this result ; compare, 
however, He Tyler, Tyler v. Tyler, [J891] 3 lIi. 352. C. A. ; lie, ha 
Clarke v. Church of Hn^land ('ollcgiaie iSehool of Si. Peter, [1912] 1 ("h. 337, 
where only the validity of the* gills over was considered ; see title 
Peupetuitlds, V"o1, XXII., p. 330, note (p). 

(/i) Noithxmheiland {Bail) v. G:anby {Marquis) (1760), 1 Eden, 489, 
499, also reported sub nom. Nodhimberlnud {Earl) v. Aylesford {Earl), 
Ainb. 540, nlfirmod, sub nom. NoUfnmberlnvd {Duke) v. bfgremnnt {L'ad) 
(1708), Ami*. 057 ; A.-G. v. Chriat's Hospital (1700), 3 Bro. 0. 0. 165 (on 
condition of maintaining six chil<lren : rents insutficient) ; Messenger v. 
Andrews, supra (in “ consideration of paying debts et.c. : jmiperiy 
iunuHicient); A.-fi. v. Christ's Hospilat, supra, at p. 028 (condition of 
maintaining four children) ; He i^kingley (1851), 3 Mac. 11. 221 (condition 
of keeping Inm.sc^ in repair) ; Gregg v. Coates, Hodgson v. CouIch (1850), 23 
Boav. 33; 1 rood/m a/fc v. Walker (1880), 5 Q. B. 1>. 404,408 (where the 
decision is based on lialfility at common law, but is criticised and explained 
in the two following eases) : Ec Williams, Andrew v. Williams, [1885] 
W. N. 158, C. A. ; inarkmore v. B7ufc, [1899) 1 Q. B. 293, 304; Dingle 
v. Coppell, Coppen v. Dingle, [1899J 1 Ch. 720, 733 ; compare Joliffe v. 
Twyford (1858), 26 Bcav. 227 ; as to the liability of a tenant foV life 
gubjoet to a condition for repair of tJio Bottled property, see title 
Settlements, Vol. XXV., pp. 606, 607. 

(t) Gre'ig v. Coates, Hodgson v. Coates, supra, at p. 38; Blaelcmore v. 
ir/tiffl, supra, at p. 304; coinpfire Balthyanq v. Watford (1887), 36 Ch. D. 
209, 281, V., umnuiug S. C. (1886), 33 (Jh. D. 624, 030. Idie liability 

of the donee is in the nature of a personal liability {Bees v. Engolbaek (1871), 
L. R. 12 Eq. 225, 237 ; He Loom, Fulford v. Reversionary Interest Eocieiy, 
Ltd., [1910] 2 Oh. 230, 233; He APAlahon, McMahon v. McMahon, [1901] 
1 1. R. 489, C. A. (order for personal payment made ; but ag to whether 
Buch relief is generally* granted in England on tho procedure there adopted, 
com pare Yearly Practice of the Supreme Court, 1914, p. 874) ; Garrodus 
V. Carrodus, [1913J Victorian Law Reports, 1. The acceptance may also 
opewte to bind the donee by way of estoppel in favour of third immsods, as, 
for instance, ])orBons to whom by the condition he is bound to give a release 
{Egg V. Devoy (1847), 10 Beav. 444 ; and see Robertson v. Junkin (1896), 
26 Canada Suimviuc Court Reports, 192, 195, 196). 
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that act being done (A->, even though the gift is insufficient to Saw 8- 
enable him to do so without loss (I). Acceptance 

and 

1174. In general, and subject to the terms of the will (m), accept- Disclaimer 
ance may be made by or inferred from informal ucLk of conduct («), by the 
especially if they amount to acts of ownership (o). Tho donee need Donee 
not accept the gift(p), but uiijoss by the will the duty of doing ^vheii 
soniG act to show his election is put upon hiin(fl^), Ins iLc.coptanco MweptAnce 
of tlic gift is presumed and the property vests in him unless and 
until ho disclaims (/;). 


1175. Disclaimor (e) may be made in the enso of a peu'son sni 
jurifi(d) by informal acts of conduct as well as by jocord or 


Hisolrtimcr. 


{k) As to Ili« liraits of tlio jurisdiction of tlio court to orH(U’ tlio coji- 
ditioij ftjiociflcally to be p(‘rJorm(*d, Kinnersjei/ v. Williamson (1X70), 
18 W. il. 1010; and titio Si’Kcifk; Pkri'okmanci:, \'o1. XXVIl , 
pp. 5Ji. 

(i) the cases cited in note (A), p. 508, ante. 

(?fO Thiis. Ilio will may require gome wnliiijf (fJvans v. I^iraffonl ( 1804), 
2 llcru. & M. 142). 

(a) Xortkiimlnriond {Earl] v. (Irnnbif {Mdrqnis) (1700), I I'Mon, 4X0, 
al.-^o K’.ported nub voni. XorthHmbi'rland {hnrl) v. .Iv/iv/hrd {Earl), Ainb. 
640, allinued sub nom. Northumberland [Ihikc) v. lAiiemont (Lord) (1708), 
Amb. 067 ; Doe d. iJlMjen v. llarriH (1847), IG M. iSt \V. 617, 624. 

(o) Hence v. Oitpin (1808), L. U. 8 Kxch. 70. Acts tlone by a donee 
merely to preserve the projieri.y and not. amounting In acU of ownership 
need Jiot amount to accepta<»ee (A.-G. v. .^ladreu) (1708), 3 Vos. 0;i;’ ; 
litaecy V. Klph (1833), 1 My. ^ K. 106). 

ip) ‘‘A man cannot have .an estate put into him in spite <d his tcei-j * 
{Thompson v, Leach (10!H)), 2 Vent. 108, per Vkntuis, .1. (who dittfU’nied 
ironi the rest of the <*ourt), at p. 200, approved ,S. 2 Salk. 018, 11. L. ; 

4 Man. Ct- lly. (k. ji.) 100, n. ; Townson v. TicLell (1810), 3 11. \ Aid. 
31, 37). 

(a) As in the ease of ojitions to purehns«* ; see p. 520, ante; uiid 
note (6). p. 6:50. ante. 

(//) TowuRon V. Ticlrll, supra, at pj». 36, 37 ; ' -»*(>. Tom-li. (ed. Preslon) 
286 ; Ue Arhtband ('lass’s (•ontract,[lH0\] i <-b. 001, A. ; arolsee/J^' Defoe 
(1882), 2 Ontario Keports, 023 ; see also title Vol. XV., p. 418. 

Ac(',eptanco is thus i»rcsiiTned for tho ]*urpo.se of the lO’operiy vesting in 
tlip donee even il tlie donee had no knowledge g 4 tlie will, but in that 
(jase. it aj)j)ears, not for tlu* purpose of Iws incurring liabi'otics [HoiujlUon 
V. 7;e// (1802), 23 Canada Suiireme Court IlepoifU, 408, .608 (li.j.l)ihty as 


trustee) ). 

(r) As to what constitutes a disclaimer, see Doe d. Wyatt v. (1839). 
5 Bing. (n. c.) 564 ; Doe d. Ohidyey v. Harris, supra. As to disclaimer of 
the odice and e.stalo of trusf/i‘<s see title Tuu.srs and 1’nu.sTKir.s, p. 83, aat4!. 
As to the eihict of disclaimer of a piirtieidar eht^U* in aceelerating 
subsequent limitations, srM5 pp. 006, 600, post. As to sale of land, on one 
executor disclaiming, see stat. (1520) 21 lien. 8, c 4; B’ind Transfer Act, 
1897 (CO &!. 61 Viet. c. 66), s. 2, as amended by ti:e ("onveyanoing Act, 
1011 (1 & 2 Geo. 5, c. 37), s. 12; and title Sale ov Land, Vol. XXV., 


р. 378, note (e). 

(r/) The court may order disclaimer ou behalf of a lunatiii {Be Marriott 
(180;.), 2 Mol. 516; compare title LuNAin> and PisasoN.'j of Unsound 
Mind, Vol. XIX., p. 448; or m infant (see title Infants and (Jhilduen, 
Vol. XVII., pp. 75, 76). A married woman may now disclaim a legacy, 
given to her since the Married Women’s Property Act, 1882 f4,0 &; 40 Vnd. 

с. 76) as a feme eole, even though restrained from anticipation (Re WiniperUt 
Wicken V. Wilson, [1914J 1 Ch. 502) ; as to her disclaimer of real iwtato, 
see ihid. ; lioal Property Act, 1845 (8 & 9 Viet. c. 106), s. 7. 
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deed (/?), even if the gift confers a legal estate in real property (/). 
A disclaimer puts a donee, as regards his liabilities, burdens and 
rights, in the same ])osition as if no gift had been made to him (^), 
])iit does not necessarily render the gift void in regard to all i)er8ons 
and for all purposes (/O, as, for example, where the donee is a 
trustee (i), 

U76. When two distinct proiHulies are given to a donee, lie is 
prirnd fade ert titled to take one and disclaim the other (/r), even 
where the two arc included iitidcr the same words of gift (/) ; his 
right to do so may be reliutted if the intention of the testator is 
shown that the two gifts should be taken together, or generally 
tluit tlie option to disclaim one of them should not exist (a/). 
Wh(U’e, however, there is a single and undivided gift of an aggregate 
projHJi'ty, sucli as a residuary estate, primd facie the doiuie must 
eitJjer take Uk; whole or iioiui (n). 

U77. A more n'ftisal l)y a life tenant to receive income, whore 
tliere has been no ciiange of position as rogard.s the other persons 
claiming uiuhu’ the will and tlui refusal is mad(j without considera- 
tion, may ])e retracted so far as regards future payments of 
income (o). Similarly, if the dir^claimer is not of any estate in the 

{e) A deed is suHioieiit (Totenson v. Tivkell (ISI!)), 3 1>. k Vld. 31; 
licffhie V. Crook (1830), 2 Ding. (N. c.) 70) and is advisabit^ particularly 
Hi the east! of a l.rnstee ; see title 'rausTS and 'J’nusTims, ]>. 83, anie. 

(/) I\c UirchdlU Hirehnll v. Asliioo (1881)), 40 (3i. D. 430, 439; Townson 
v. TicLHlf snprn, per .1., at p. 30; Slnrci/ v. hUph (1833), 1 

My. & K. 195 ; llinghnm v. Clonmorris {Lord) (1828), 2 Moll, 253. It waa 
at one time the rule tliat estates of fretdiold must be disolaiined by record 
(d?<w. (1579), 4 Leon. 207 ; Bonvfunl v. Greinfield (1587), (Jodb. 77, 79; 
and see J\e Bllisods Trust (1850), 2 ,lur. (N. S.) 02). 

i<j) Silcorkw /iJo/ZHoa (1843), 2 Y. k t’. (cil.) 370 (co.sts of foreclosure 
Hiiii ; see 1it,lo Mouioaok, VoI. XXL. pp. 295, 290). 

(h) MaHofi V. Wilson, [19031 2 t'li. 494, 501 ; H'il.s'f>a v. Wihon (1847), 1 
Jio 0, k Sin. 152 (witbout prejudioo to charge). 

(i) S(M' title 'I’misTS AND riiusTKES, ]>. S5, ante. 

{Ic) A udrew v. Trinity Hall, (\mhrid<je (1804), 9 Ves. 525, 534 ; ILurrca v. 
Ixudall, Kx parte Godfrey (i860), 1 .lohn. & II. 1 ; Long v. Kent (1865), 
11 Jur. (n. s.) 724 ; .Is/ow v, ILood (1874), 43 L. J. (oir.) 715; Ke Loom, 
Fulford V. HcrersionaiAj Interest Society, [1910] 2 Ch. 230. 

(t) Syer v. Gladstone (1885), 30 ('h. I). 014, discussed and explained in 
Frexven v. Law Life Assurajice Society, [1896] 2 Ch. 511, 516, 517, and 
followed in Be Lysons, Beck v. J/ijsons (1912), 107 L. T. 146; and see 
Be Boichkys, FrcKe v. Calmady ( 1880), 32 Ch. I). 408, C. A., per Cotton, L. J., 
at pp. 417, 418; Be Kensinijton {Baron), Longford {Earl) v. Kensington 
{Baron), [1902] 1 Ch, 203, 210, 211, n. 

• (?«) Guthrie v. Wolrond (1883), 22 Ch. D. 573, per Fry, J., at p. 577; 
and SCO Moffett v. Bates (1857), 3 Sm. k G. 468. It appears that it is 
readily inferred that the donee is not entitled to disclaim where one gift is 
a leasehold known by the testator to be onerous and bequeathed so as to 
show that the n'mninder of the testator’s estate was intended to be free from 
the, burden {Talbot v. Badnor (Earl) (1834). 3 My. k K. 252, corrected and 
exjduiiied in Fniriloygh Johnstone {ISi')^), 16 I. (’h. IL 442; and see 
Be Sitwell. Worslry v. Sitwell (1913), 135 L. T. Jo. 323). 

(n) V. Brackenbyri/ {I S6S), 1 II. & (\ 782, 701 ; Green v. Britten 
(1872), 42 L. J. (cii.) 187 ; Uawkins v. Uawkins (1880), 13 Ch. D. 470, 
474; Guthrie v. Wnlrorid, supra ; Be Iloiehkys, Freke v. Calmady, supra, 
at pp. 417, 419 ; Frewen v. Law Life Assurance Society, supra ; Parneu v. 
Boyd, [1896] 2 I. R. 571, 602. 

(o) Be Young, Fraser v. Young, [1913] 1 Ch. 272. A life tei ant merely 
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property, but only of the benefit under tlie will, uccompanied by 
an assertion of a right by a higher and better title, the person dis- 
claiming is not precluded from acting under his hotter judgment 
and taking the property as donee (j>). As a rule, lunvevtu*, if the 
donee is sui Juris (qi and the will itself does not provide otherwise, 
a gift once uneciuivoeally disclaimed cannot be afterwards elainiod(r), 
nor can a gift once unequivocally accepted (s) be afterwards 
repudiated (rt) to the prejudice of others. 

Sect. i . — Modes of Failure of a Gi/L 

1178. A gift may fail for reasons personal to the donee, as, for 
example, that the donee does not exist to benefit l)y the gift, and 
that the gift lapses {h). Further, the donee may disclaim the 
gift (o). The gift may also fail by rc'ason of a title paramount to 
that of the donee, for example, that of the executors or adminis- 
trators (r/). Again, the i)r()perty given to the testator may not ho 
his own property, but the property of some other person (cj. 

1179. Vets of tin? testati)!' prior to the date of the will may cause 
a gift to fail, in the sense that the gift takes elToct not us a gift, ])iit 
in entire or partial satisfaction of a liability uiuha-tuken by the 
testator prior to and existing at the dabs of the will. In certain 
cases a })rosinnpti(m aristas as to the satisfaction, \vl)olly or partially, 
hv gifts in a will, of portions already covenanted to bo paid, or of 
debts already owing to cri'ditors at the date of the will, in which 
cases, unless the presumption is displaced by evidence or the conh*"^ 
of the will, the portionor or creditor is bound to elect (/). 

rofiwing lo tak(; possosbioii of a loasolioJd on account of its burdensome 
nature is nevertheless entitled lo the income of tins proccc'ds of sale 
{Loimhde (Earl) v. IkrcUoUt {('ounteu) (1857), 5 K. & J. 185). 

(р) Doe d. Smyth v. Smijth (1826), 6 B. & C. J 12, 117. Where a general 
power IS o\'ercjs(Ml l)y will in favour of a person v l o might take in default 
of appointment, the latter title is not a higher ajd better title than the 
title under the appointment, and the appoinloc cannot disclaim fo as lo 
avoid d(‘afh diifies; sec title Kstate axi> Otiiek J^katji Duties, 
Vol. XI 11., p. 2;J7. 

{q) Shop. T’ouch. (cd. Preston) 70, 285. ■* 

(r) ibid. 

(s) Doe d. Chidgey v. Harris (1847). 16 M. & W. 517, 522, 521 (accept- 
imoe held equivocal on subsequent dmclaimcr) ; Re Wivipcris^ Wicken v. 
Wilson, [1014J 1 (Jh. 502 (mere negotiations). 

[a) A. G. V. (^'hritl's Jlosjnial (18.20), 1 Bu.ss. & M. 620 (.attempted dis- 
claimer by charity); A.-O. v. Munhy (1858), ,2 II. & N. 826, 831 
(attempted disclaimer by executors of legatee who had accepted) ; Bence 
V. Gilpin (1868), L. R. 3 Exch. 76 ; Parnell v. Boyd, [1890] 2 1. R. 571, 580, 
506. 

(b) Sae p. 607, 

(с) See p. 599, ante. 

(d) See p. 583, ante (according to the course of admin istraf ion a gift 
may be subject to abarement or ademption) ; and see titles Descent and 
Distribution, Vol. XI., pp. 4 et seq. ; ExECTnous and Admjnisteator.s, 
Vol. XTV., pp. 217 ei stq. 

(e) In Bucdi cases the true owner may some! mica bc‘ compelled under 
tie doctrine of election to elect between taking a benefit under the 
testator's will and insisting on his own title to (he property in question ; 
see title Equity, Vol. XIJl., pp. 116 et seq. 

if) Sec title Equity, Vol. Xlll., pp. 128 et neq. ; as to the admissibility 
of evidence, see p. 649. post; title Equity, Vol. XIII., p. 136. 
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1180. A gift may also be adeemed, or taken away from the donee, 
by an act of the testator or of other persons subsequent to the date 
of the will. In certain cases a presumption arises that a gift by 
will for a particular purpose, or to a cliild or person to whom the 
testator stood m loco parentis, is adeemed by a subsequent gift inter 
vivos by the testator for the same object (g). 

1181. Further, a specific gift (h) may be adeemed by the subject- 
matter of the gift affcorwards, during the testator’s life, ceasing to 
be part of bis estate or ceasing to be subject to his right of 
disposition (i), or ceasing to conform to the description by which it 
is given (k) on account of his own disposition or change of invest- 
ment (/), or oilier subsequent events (/»). 


(7) Hoc tilJo Equity, Vol. Xlll., pp. 135, 13C. As to the admisHibiiity 
of evi<lcn{jc rcbutfiiig or re-supjuirfing the profiiiinj>tioii, soo p. CiO, post : 
title Equity, Vol. XIII., p. J36; Ue Shields, (Jorbould-KUia v. Dales, 
[1912] 1 Ch. 691. 

(/i) As to gerienvl, specific and demonstrative leg.acics, see title 
Executors and Administrators, Vol. XIV., p. 261 ; Be Borters Trusts, 
D'tnlop V. Jlorrer (ll)*d)), 51 Sol .fo. ,32 : ai*d for casos of distinction in this 
respect, see Hayes v. Bayes (1830), 1 Keen, 97 ; Bohinson v. Addison (IBiO), 
2 Ecav. 515. 

(i) As to the application of the doctrine of ademption to general and 
special ]U)\vcrs of ax>poiutmerit, see title l^owuiiS, Vol. XXIIL, pp. 42, 43 ; 
Be reels Settlement, Biddulph v. Peel, 1 1911] 2 Ch. 16.5, where appointment 
by deed adeemed ajipoint.ment hy wall. If a spocilic gift is a<ieemed, a 
charge on it is ailcemed also {Cowper v. Mantdl (1850), 22 Beav. 223). 

(/c) See the text and cases cited in notes {/), (m), infra, notes (a), (0), 
p. 603, post. A specific gilt of clialU'ls in a certain locality is as a rale 
adeemed by their permanent remov.il I0 another locality ; see the cases 
cited in iiote.s (t), (p), ]>. 690, poi^L 

(l) Humphreys v. Ilumphretis (1780), 2 Cox, Eq. Cas. 184 (saui) ; Farrar 
V. iV interion {Ijord) ( 1842), 5 licav. 1 (sale) ; Lee v. Lee (1858), 27 L. J. (CH.) 
821 (sale); Harrison v. Jackson (1877), 7 Ch. 1>. 339; Macdonald v. 
Jirino (1877), 8 Cli. J). lOJ, A. (change ol inve.stmcjit) ; Be Lane, Liiard 
V. Lane (1880), 14 Ch. D. 850 (debentures converted into debenture stock : 
scMj tlio observal ions of aovcE, in Be iU rrinv,, Murray v. Herring, [1908] 2 
Eh. 493, at p, 499); Moor Jiaisbcck (1841), 12 »Sim. 123; Be Clowes, [1893J 

1 Ch. 214 (properly sold by and afterwards mortgaged to testator); 
Holmes V. Lamjl'.y, |1913) 1 1. it. 232. A contract for sale by a testator 
which is nneiiforccablo or rescinded by the purchaser does' not cause 
ademption (Be Pearce, Boherls v, Stephens (1894). 8 R. 805; see Be 
Thomas, Thomas v. Howell (1886), 34 Ch. D. 106), nor docs a mere 
ve(piest by the testalor to his agoiius to sell {Harrison v, Asher (1848), 

2 i)c C. tV Sin. 436). 

(m) As by loss or destruction {Durrani v. Fricud (1852), 5 De G. & Sm. 343 
(sfjeoific legatee of chattels lost had no right to insurance money) ; Trustees, 
Fxeeulors and Agency Vo., Lid. v. Seoit ( 1 898) 24 Victorian Law Reports, 622 
(Ore) ). or by notice to treat on compulsory purchase, even though the pur- 
chase is completed after death {Expaiie Hawkhis (1843), 13 Sim. 56.9 : Be 
Manchester and Southport Bail. Co. (1854), 19 Beav. 365 ; Be Bagols Settle- 
meiit (1862), 31 L. J. (CH.) 772 (where the purchase-money was liable to be 
>;e iiucstcd in laud) ; Watts v. Waits (1873), L. R. 17 Eq. 217 ; Manion v. 
"^'ahois (1885), 30 Oh. D. 92). No ademption is, as a rule, caused by the 
tiinsler o[ the specifically bequeathed pnqierty by tniatecs into the 

own name, unless described by reference to the trustees' ownership 
(D^^gwell \.\Ukew (1788), 1 Cox. Eq. Cas. 427 ; Lee v. Lee (1858), 27 L. J. 
(CH.fg24; and see Clough v. Clough (1834), 3 My. & K. 296; Jones v. 
Sout^ll (Xo. 2) (1862), 32 Beav. 31), or by the unauthorised acts of third 
partis without, the testivtor’s knowledge (Shafishury (Earl) v. ShaJUbury 
(C(Wti^5) (1710), 2 Vern. 747; Basan v. Brandon (1836), 8 Sim. 171 

(iuVeStLpnt thei’O AntlmrittMl hv lAafai-nrl* V. Jonpst /IfiAAV 
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Thus, where a change has occurred in the nature of the apedfio Sect. 4. 
property given, even though effected by Act of rarliament, then Modes of 
ademption follows (zt), unless the change is a change in name or 
form only, and the property exists as substantially the same thing 
although in a different shape (o). Whether the property exists 
substantially the same at Die death of the testator is a question 
of fact(p). 

The first question, however, in these cases is that of construction Construction 
— what the testator is describing or dealing with, or, in other words, 
what it is that is bequeathed (q). The court niiiy, on the words of ivproaentlng 
the particular will, construed according to the usual rules in eases pi-opcrty 
of descriptions (r), find that the testator contcmpUitod a change of 
investment (s), and that the thing boquoaihed is the property 
which for the time being should represent the property wliich the 
testator formerly had(i) ; and the gift in that case is not (hjperident 
on the specific investiiionts representing tlio gift at Ujo daio of the 
will but includes re-investmeuts into which they can he traced (ii), 

]j. K. 2 Eq. 323) ; nor can, on the oUut liand, iho valno of tlio 
specilically Doquoathed property bo incroa8(Hl by Hucb unauthorised a'* Is, 
as, for iiib^tanc*', whore an agent without autliority discljarji»/‘‘^ a liability 
affecting iho property (Re Larhinq, Larking v. Larking (1S87), 37 (Hi. 

U. 310). 

(?0 Frmen v. Frewen (1875), 10 Ch. App. 610 (advowson affected by 
Irish Chuivdi Act, 1809) ; lie Slater^ i^lalcr v. SUikTj [1907] 1 Ch, 6r>5, 

C. A. (water company affected by Mctro))olis Water Act, 1902 (2 Edw I, 
c. 41) ) ; Be Lane, Luaril v. Lane (1880), 14 Ch. 1). 856. 

(f>) Oakes v, Oakes (1852), 9 Hare, 666, 672, approved in Re Staler, 

Slater v. Slater, supra, at p. 672; Parlrulge v. Partridge (1736), i-aH. 
temp. Talb. 220 ; Brousdnn v. Winter (1738), Amb, 57, 59; Re Pilking* 
ton's Trusts (1805), 6 New liep. 246; Humphreys v. llimphreys (1789), 

2 Cox, Eq, Cas, 184, 185 (“tlie only rule ♦ . /was to s(H^ wliothor the 
subject of the .specific bequest remained in ^x>eoie at the time of the 
testator’s death ”). 

ip] In the following cases the subject-matter m its altered form passed 
under the gilt : Backwell v. Child (1756), Amb. 260 (share of profits of 
partnership; articles renewed and altered); Collison v. Curling (1842), 

9 Cl. Ein. 88, U. L. (consols sold and invested on stock mortgage) ; Re 
Vickers. Vickers v. Afellor (1899), 81 L, T. 719 ^boque.st of trust fund, 
afterwards transferred to testatrix’s banking account); Toole v. Hamilton, 

[1901] 1 I. R. 383 ; Be Clifford, Mnllamv. McFie, [1912] 1 Ch. 29 (aliares 
subdivided); Re Greenherry, Hops v. Daniell (1911), 55 Sol. Jo, 633 
(shares subdivided); Re Paris, Goddard v. Overend, (19JI1 1 I. R. 165 
(conversion into stock) ; Re Leeming, Turner v. Leeminq, 1 1912] 1 Ch. 828 
(reconstruction of company under Bubstantially the same constitution 
with diminished capital). 

(q) Be Bridle (1879), 4 C. P. D. 336/p€r Lindlbt, J., at p. 341 ; Be Slater, 

Slater v. Slater. [19()6| 2 Ch. 480, per Joyce, J., at p. 484; Be Jameson, 

King v. Winn, [1908] 2 Ch, 111, per Eve, J-, at p. 1 15. 

(r) See p. 691, post. 

(«) Sideboiham Y. Waison (1863), 11 Ilaro 170, 174; and see Thomond 
(Earl) V. Suffolk (Earl) (1718), 1 P. Wms. 461. 

(C Be Moses. Beddingion v. Beddington, [1902] 1 Ch. 100, 102, 0. A., 
affirmed, sub.nom. Beddingion y. Baumann, [1 90li] A, C. 13, 15; Brensdon 

V. Winter, supra; Be Jameson, King v. Winn, supra, 

(u) Le Grice v. Finch (1817), 3 Mer. 50; Clarke v. Browne (1«54), 2 
Sm. & G. 224 (wliich cases were, however, doubt,od, on the questions 
of construction involved, in Harrison v. Jackson (1877), 7 Ch. D. 339, per 
Jessel, M.R., at pp. 342, 343) ; Lee v. Lee (1858), 27 h. (CH.) 821 ; Moore 
V. Moore (1860), 29 Bcav. 496; Morgan v. Thomas (1876), 6 Ch. D. 176, 
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U82. The exercise of an oiitioii, created by the testator after the 
date of his will, to purchase property specifically given by his will, 
adeems the gil‘fc(?r). unless the context of the will or the circuin- 
slancos of the case .show that the testator had the option present to 
his mind at tlie date of the will (a), or oth(3nvise that the donee 
was intended to ialu! the whole interest of the testator (b\ .But the 
exorcise of an ojition which is created before the date of the will 
does not adeem the gift, since the property in the slate in which it 
is given is subject to the option (c). 

1183. A bequest of a debt is adeemed by the whole debt being paid 
to the testator in his lifetime, whether the payment bo compulsory 
or voluntary, and whether the sum Ih) expressed in the bequest or 
the debt bequeathed generally (d) ; and the bequest is adeemed p’o 
tanfo if the tesiator receives payment of part of the debt 

1184. A sale by order of court in a subsequent lunacy of the 
testator does not now cause ademption {/). 

1185. 13y statute (f/), in the case of modern wills, and subject to 


followed in Re Kenyon's Estate^ Mann v. Knapp (1887), 56 L. '1\ 026; 
Re Johnshne's Settlement (1880), 14 Cli. 1). 162; Wiltett v. Finlay 
(1801), 21) L. 11. Ir, 156, 407, oxidained.as decided on the ground stated at 
p. (‘.OIJ, ante, in Re Moses, JUMington v. Reddington, [1902] 1 ('h. 100, 

(m) LawcK v, Bennett (1785), I <’ox, Eq. 167; Weeding v. Weeding 
(1850), 1 John. & 11. 424 ; see Re Isaacs, Isaacs v. Rcginall, \ 1804J 3 (3h. 
506. but the detorniinatioii after the testator's death of a lease contain- 
ing a ))roviHion for det(Tiuinatioii on payjiieiit of compensation does not 
deprive the bj)ecifio legatee of the right to the compensation {Coyne v. 
Coyne (1870), 10 1. K. Eq. 496). 

(rt) Re Ryle, Ryle v. Ryle, [1895J 1 CIi. 724, 729. 

ih) Re Isaacs, Isaacs v. Reginall, supra, at p. 510, explaining Emuss v. 
Smith (1848), 2 Do Cl. & Sm. 722 (option to be exercisable only after death, 
with trustees of will). 

(t;) Dranl v. Vai^:e (1842), 1 Y. & C. Cli. Cas. 580 ; Emuss v. Smith, 
supra (codicil after date of contract) ; Re Ryle, Ryle v. Ryle, supra. The 
donee is in such a case, therefore, entitled to the purchase-money payable 
on exercise of the oiition. 

(d) Drinkwater v. Fialcouer (1755), 2 Ves. Sen. 623; Stanley v. Potter 
(1789), 2 Cox, Eq, Cas. 180; Badricky. Stevens (1792), 3 Bro. C. C. 431; 
Rider v. yitager (1725), 2 P. Wms. 329 ; Barkery, liayner (1820), 2 Kuss. 
122; Gardner v. Hatton (1833), 6 Sim 93; Sidney v. Sidney (1873), 
L. K. 17 Eq. 65 ; Re (1879), 4 C. P. D. 336. 

(c) Ashhurner v. 3/af/ttZre (1786), 2 Bro. C. C. 108 (bankruptcy dividends) ; 
Fri/er v. Morris (1804), 9 Ves. 360. 

if) See title Lunatics and Peksons of Unsound Mind, Vol. XI^,^ 
p. 449; Re Wood, Anderson v. London City Mission, [1894] 2 Ch. 577 ; 
He Palmer, Thomas v. Marsh, [1911] W. N. 171 ; see Macfarlane's Trustees 
V. Macfarlane, [1910] S. C. 325 (sale by curator of lunatic’s stock), 

{g) Wills Act, 1837 (7 Will. 4& 1 Viet. c. 26), s. 23 ; see p. 564, ante. Before 
that Act, any conveyance under which the testator’s interest was altered, 
with certain exceptions, caused a gift of the property so affected to fail 
{Javuh V. J acob {l\)00y, 82L.T. 270, H.L. (contract by testator to purchase 
spe^dfio devise ; conveyance to uses to bar dower), following Rawlins v. 

(ISM), 2 Vea. & B. 382; Goodliile d. Holford v. Otway (1797), 
7 Term Kep^: 399 (settlement with remainder to settlor in fee); Yardlcy 
V. Holland U875), L. K. 20 Eq. 428 (lease of mortgage estates; purchase 
of equity of redemption) ). A partition, however, not affoctiugthe uses to 
which the tesl alor’s interest was subject [Knollys v. Alcock (1802), 7 \'o8. 
558; see Grant v. Bndger (1876), L. R. 3 Eq. 347) did not affect such a 
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this doctrine of ademption (h), no conveyance or other Bubsequent 
act of tlie testator relating to jiroperty comi)rised in tbe will, except 
an act rovoldng the will, prevents the will from operating with 
respect to the estate or interest in property of winch the testator 
has the power of disposing by will at the time of bis doatli (0. 

1186. A gift may also fail by reason of tbe nou-perfonnaiico 
of a condition precedent {k\ or by rt'ason of the illegality of the 
gift (i). 

Sect. 5. — Kjjcct of Failure of a Gift. 

1187. A general residuary gift includes all interests, not tbem- 
sedves interests in tlie general residue, which are otherwise 
undisposed of or which fail in any manner, unless the testator 
provides otherwise (m). There may bo a particular residuary gift, 
or gift of the r(3siduo of a particular description of j)roj)(‘rly, a 
specific part of which is Ihe subject of a prior gift, and it may 
appear that on the failure of such latter gift tlui Kuhject-maitor 
is to fall into tlie particular residue (a). 

1188. The clTect of f.iilure of a prior life iiiUu-est, or other i)arti- 
CLilar interest, through the donee of that interest being dead or 
prevented by law from taking tlu; gift (o), for example, owing to the 
attestation of the will by him or his spouse (p), or through revocation 


revocation ; further, a mortgage did not prevent ihe will o])erating on 
testator’s equity of redemption, and if the. mortgage were paid off and tiu. 
reconveyance made to the Ram o uses as wore existing before the mort- 
gage {Plowdcn V. Hyde (1852), 2 Do G. M. & G. 684, C. A. ), the whole interest 
of the testator passed {iSidebotham v. Watson (1853), 11 Haro, 170 ; Phillips 
V. Turner (1853), 17 Beav. 194). Thus, after a sale of spoci/icalJy devised 
property tlie money produced by the Kale, if not otherwise disposed of by 
the will, passes as ]>art of the general personal i Ktate (Moor v. Eaisbech 
(1841), 12 Sim. 123, 139) ; and if the sale is not < 'iripleted until after the 
testator 3 death, the donee takes the interincdi;it.o routs until completion 
to wliich the testator is entitled (Walts v. Walls (1873), L. R. 19 Kq. 217, 
221 ; compare Townley v. Bedwell (1808), 14 VT*s. 591). 

(h) Moor V. Jiaishecky supra ; see note (5), p. 565,#a?Uc. 

(i) This clause “applies to cases where .testators, after luiving devised 
their estates, make conveyances of them which are to have the same effect 
as fines and rccijveries, or w'here they mortgage the devised estates in fee, 
and aftenvards take a reconveyance uf them to themselves and a trustee 
to uses to bar dower, but does not apply when the thing meant to be given 
is gone ” (Moor v. llaishecky supra ; Blake v. Blake (1880), 15 Ch. D. 481, 
487). 

(k) See p. 58.“), ante. 

(l) See pp. 527, 538, ante. As to illegality of conditions, see p. 584, ante. 

(m) See title Executors and Administrators, Vol. XI V.. ]>p. 280 
et sea. As to the rights as between tenant for life and remainderman of a 
residuary gift with regard to income the trusts of which are not effectually 
declared, see title Trusts and Tru8tee.s, p. 34, ante ; and as to oases where 
the failure of the gift is due to the Accumulations Act, 1800 (39 &c 40 Geo. 3, 
c. 98), see title Perpetuities, Vol. XXIL, p. 382, note (a). 

(n) See, for example, Malcolm v, Taylor (1831), 2 Russ. & M, 416 ; 

Be Trafford r. Tempest (1856), 21 Beav. 564. * 

(o) 'i. B. 9 Hen. 6, fol. 24 b ; Perkins, Profitable Book, s. 567. 

(p) JuU V. Jacobs (1876). 3 Ch. D, 703; Be Clark, Clark v. Bandall 
(1885), 31 Ch. D. 72, explained in Aplin v. Stove, [1904] 1 Oh. 543, 547, 
548 ; and see Burke v. Burke (1899), 18 New Zealand Law Reports, 216 ; 
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by codicil (</), disclaimer (r), forfeiture (/?), or lapse (f), is to accelerate 
the subsequent interests which are limited to take effect on the 
re^jular determination of that prior interest : the court construes 
gifts of such interests as intended to take effect on the failure or 
determination of tlie prior interest in any manner («). This rule 
applies both to real and to personal estate (a). 

Such a failure of a prior gift, however, does not accelerate a 
subsequent executory limitation not taking effect merely on the 
determination of the prior interest (^); and subsequent gifts cannot 
be accelerated wliere the persons who are to take under them are 
only contingently ascertainable at a future date (c). 

1189. Where the contingency giving rise to a gift over occurs, 
and is such a contingency as is allowed by law as a condition 
precedent to vesting of the gift ()ver(//), then the prior gift is 
divested, although tlio gift over fails to take effect according to its 
tenor in favour of the donee over, owing to lapse or some rule 
oflaw(<0; aiid the residuary donee or the person entitled on 

Ee Mayhee (1004), 8 Ontario Law Reports, 601 ; as to the effect of such 
attestation, see pp. 55i>, 5i36, ante. 

iq) Laimo'n v. Lainson (1854), 5 De G. M. G. 754 ; Eavestnff v. Austin 
(1854), 19 Beav. 501 ; Ee Love, Green v. Tribe (1878), 47 L. J. (rn.) 783 ; 
Stephenson v. Stephenson (1885), 52 L. T. 576 ; Ee Whiiehorne, Whitehorne 
V. Best, [1906] 2 (ffi. 121 ; see p. 565, ante. 

(r) Y. B. 37 lien. 6, 1'o. 35, pi. 23; Ee Scott, Scott y. Scott, [Idll] 2 Ch, 
374, 377 ; Ee Young, Fraser v. Young, [1013] 1 Cli. 272. 275 ; Toronto 
General Trusts Co. v. Irwin (1896), 27 Ontario" Reports, 491 ; see p. 599, 
tmte. 

(/f) ITEyneourt y. Gregory (1864), 34 Beav. 36 ; Craven v. Brady (1869), 
4 VAi, App. 206; see p. ante. 

{t) Fuller V. Fuller (1595), Cro. KJiz. 422. 

{u) Jnll V. Jacobs (1876), 3 Oh. D. 703, 7J2. 

(a) See the cases cited in note (p), p. 605, ante, notes (q} — (s), supra. 
In Eavestaff Y. Austin, supra, Romilly, .U.R., at p. 502, thought that the 
same rules did not generally apply to real and personal estate. 

(/>) Sidiiey v. Wilnier (1858), 25 Bear. 260; McCarthy v. McCarthy 
(1878), 1 L. R. Ir. 189 ; Ee ScoiL Scott v Scott, [lOll] 2 Ch. 375 ((‘ontingent 
remainder taking effect as exeeutory iiinitation under the Contingent 
Remainders Act, 187? (40 & 41 Viet. c. 33) ) ; Kearney v. Kearney, [1911 1 
1 I. R. 137, C. A. ; and see Crosier v. {'rosier (1843), 3 Dr. & War. 
353, 367. In all these cases, therefore, the question of construction 
arises whether the words iutrodueing tiio siibsoqiiont limitations merely 
denote the order of succession of thii hmitations or wliether they intrd- 
diico a now contingency ; see Ijainsosi v. Lainson, supra (“ after the 
death”). 

(c) Ee Townsend's Estate, Townsend v. Townsend (1886), 34 Ch. D. 
357, 360; Ee Vernon, Garhind v. Shaw (1906), 93 L. T. 48, 54; and see 
Ite Love, Green v. Tribe, supra, where, pending a member of the class oJ 
donees under the subsequent gift coming into existence, the intermediate 
income was held to fall into residue. In Ee Johnson, Danily v. Johnson 
(V893), 68 L. T. 20, the time of ascertainment of the donees was in the 
context also accelerated. 

(d) q'hua, the confingency must observe the proper limits, otherwise the 
prior gift is not divested ; see title Pkrpetuities, Vol. XXIL, p. 350. 

(e) J)«)« d. Blom^ld v. Eyre (1849), 5 C. B. 713 (gift over by way of 
appointment to non-obiect of the power); Eobinson v. Wood (1858). 
4 Jur. (n . s.) 625 (voidTOt over to a charily under the old law) ; O'Mahoney 
V. Burden (1874), L. R. 7 11. Ij. 388, 399, 407 (lapse) ; and see Hurst v. 
Burst (1882),*21 Ch. I). 278, 293, G. A. (forfeiture clause independent of 
gift over) ; Ee Aroher (1907), 14 Ontario I^aw Reports, 374 (mortmain). 
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inteetacy takes, as the case may ba. The entire contingency 
suspending vesting of the gift over must occur in such cases (/*), 
It is otherwise, however, where the intention of the testator is 
inferred that divesting shall not take place unless tlie gift over is 
effective, or where tlie gift over is void for uncertainty (f/). 


Part XI.— Lapse. 

Sect. 1 . — Nature of Lapse. 

U90. The term “ lapse ” is strictly applied to the failure of a 
testamentary gift owing to the death of the devisee or legatee in the 
testator’s lifetime (/i), whether before or after the date of the will (i). 
As a rale (A), a devisee or legatee must survive the testator (/) in 
order that ho or his estate may have the benefit of the gift (w), and 
a confirmation Ijv codicil of a gift in a will to a legatee, who has 
died since the dale of the will, does not prevent a lapse (n). 

U91. The doctrine of lapse applies to powers created by will, and 
a power of appointment (o) or of cliarging settled estates (p) fails if 
the testator survives the donee of the power; hut the death of 
the donee of a powcu* prior to the testator does not cause the 
interests of persons taking in default of appointment to lapse (q). 


(/) AVhere the gift over is lo a clas.s not in existence, tlio coming n ..o 
existence of llie class may bo j)art of the contingency on wlu(jh ihe 
gift over is to take olToct, and accordingly, where the other events giving 
rise to the gift ov(‘r happen, but the class fails to come into existence, the 
original gift is not divt'slcd, the combined contingency not having happened 
(Jackson v. Noble (1838), 2 Keen, 600, explained in Hohlnaon v. Wood 
(1868), 4 Jur. (N. a.) 026). Similarly a gift over, on a contingent event 
which liappens, to the Hiirvivor of a number of ) arsons is contingent also 
on the survivor existing to take the gift, and il he does not exist, the 
prior gift is not divested (Jones v. Davies (1880), 28 VV. K, 466; Re 
Deacoh's Trusts, Deacon v. Deacon, Hanger v. Heath (1000), 9.6 L. T. 701). 

(g) Jle Archer (1007), 14 OnLirio Law lh'|)oi-t8, 3^4, »er Riodkll, J., at 
p. 377, citing D' Mahoney v. /JwrefeW (18X4), L. 11. 7 It. L. 388, j)cr Lord 
Selbokne, at p. 407. 

(A) Elliott V. Davenport (1705), I P. Wma. 83. 

(i) Maifbank v. Brooks (1780), 1 Bro. C. C. 84, where it was held that 
parol evidence was inadmissible to prove that the tcslalor know at the 
date of his will that the legal eo was dead; Clarke v. CJemmans^ ISelvoay 
V. Clemmans (1806), 3G L. J. (cii.) 171. 

(k) As to the exceptions, see pp, 608 et seq., post. 

(l) As to the burden of proof of survivoi>hip, see ji. .538, ante. 

(m) 6 Bac. Abr., tits. Legacies and Devisees (L.) 4, JiCgacies (E.) ; 7th cd., 
pp. 113, 147; Elliott v. Davenport, svpra. The rule applies to a devise 
by A. to the uses of the will of a deceased person, and the devise fails as 
regards those devisees under the latter will wlio predecease A. (Ovlsha 
V. Cheese (1849), 7 Hare, 236, 245; and see Re Currie's Settlement, He 
Hooper, Rooper v. WiUlams, [1910] 1 (^h. 329). 

(n) Hulclteson v. Hammond (1790), 3 Bro. C. C. 128; Mayhmk v. 
Brooks, supra; md sae Re Fraser, Lowther Fraser, [1904] 101i» 726, (LA. 

(o) Jones V. Southall (Xo. 2) (1862), 32 Beav. 31. 

(p) Griggs v. Gihson, Maynard v. Gibson (No. 2) (1866), 36 L. J. (CH.) 

458; see Sharpe v. [1903] 1 I. B. 179; as to lapse of powers, 

see, further, p. 626, post ; title Poweks, Vol. XXIII., p. 44. 

iq) Nichols V. Eaviland (1855), 1 £. & J. 604; Edwards v. Saloway 
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Wills. 


A power to appoint by will to an individual cannot be exercised 
in favour of his executors if the individual dies before the donee of 
the power (?'), and therefore any appointment to the individual 
lapses if he predecease the donee (s) ; but where a power of appoint- 
ment among a class or among named individuals is given by will, 
and all the objects survive the testator, but one or more die in the 
lifetime of the donee of the power, the power may be exercised in 
favour of the survivors (t). 

Sect. 2. —Exceptions from Lapse, 

Suu-Sect. 1. — Miyral Ohligation. 

U92. The doctrine of lapse does not apply, although the legatee 
of morai^*^ predeceases the testator, where the legacy is given with the intention 
obligation. of discharging a moral obligation (a), whether legally binding or not, 
which is recognised by the testator and is existing at his death (ze) ; 
hut the fact that the gift is made in pursuance of a covenant by 
the testator does not protect it from lapse (a). 

Gift of debt. A bequest of a debt to the debtor or to him, his executors and 
administrators, coupled with a direction to hand over securities, 
lapses like an ordinary legacy {h). 

Sub-Sect. 2.— Substituted Gifts, 

AUcrnaiifc 1193. Where it is clear that in the event of ilio legatee or dfjvisee 

(1848), 2 rii. 625 ; Hardwick v. Thurston (1828), 4 Eusa. 380 ; Kellett v. 
iCeJW(1871), 5 1. R. Eq. 298. 

(r) Marlborough {Duke) v. Godolphin {Lord) (1750), 2 Vcs. Sen. 61 ; 
He Susanrn's Trusts (1877), 47 L, J. (cii.) 65. An appointment under a 
general power may bo saved from lapse by a substitutional appointiriont 
to the ex(‘CutorH or adiuinistratiors of the object of the power ; see title 
Powers, Vol. XX 111., p. 40. 

(«) Freeland v. Pearson (1867), L. R. 3 Eq. 658, following Heid v. Heid 
(1857), 25 Beav. 409, and Jiennedy v. Kingston (1821), 2 Jac. & W. 431 ; 
distinguish parte Williams (1819), 1 Jac. & W. 89 ; and sco Be Brook"- 
man's Trust (1869), 5 CIi. App. 182, where there was a covenant in 
a niarriagc. settlement to appoint by will, and tho object of the power 
died in the lifetime aOf the covenantor; Jervis v. Wolferstan (1874), 
L. R. 18 Eq. 18. As to objects who survive taking by implication, where 
no appointment is made and there is no gift over, see title Powers. 
Vol XXIIL, pp. 70, 71. 

{/) See title Powers, Vol. XXIIL, p 24. 

00 As, for in8tan<e,astaiute-baiTcd debt {Williamson v. Naiilor (1838) 

3 Y. &C. (EX.) 208; Philips v. Phdips (1844), 3 Hare, 281, 290), or a 
debt barred by a discharge in bankruptcy (Re Sowerhfs Trust (1850) 2 
K. &i J. 630 ; Turner v, MaHin (1857), 7 De G. M. G. 429) ; but see 
Coppin V. Coppin (1725), 2 P. Wins. 291, 296, where legacies to creditors 
of the amounts of debts \\hich had been released were treated as voluntary 
gifts. 

(«0 Stevens v. King^ [1904] 2 Ch, 30. 

00 Be Brookman's Trust (1869), 5 Ch. App. 182. 

t/q Elliott V. Davenport (1705). I P. Wins. 83 ; Toplis v. Baker (1789), 
2 t'ov, Eq. Ciis. 118; Maitland v. Adair (1796), 3 Ves. 231 ; Ison v. 
.Ridhr (1815), 2 Price, 34; A.-G. v. Holbrook (1829), 3 Y. & J. 114; sec 
Be B edmon, Wvdmore v. Wedmore, [1907] 2 Ch. 277, where it was held 
that the forgiveness of certain debts amounted to specific legacies; 
distiiigiush tGbthorp v. Moxom (1747), 3 Atk. 580; South v. WiUiams 
1842), 12 8iin. r>66, where the will was held to express an intention 
. that the legacy should not lapse. 
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predeceasing the testator an alternative bequest is intended to be 
substituted (c), such alternative gift takes effect notwithstanding the 
death of the original legatee in the testator’s lifetime ; but if the 
intention is merely to signify that the legatee is to take a vested 
and transmissible interest, the legacy lapses in the ordinary way (d). 
Thus, the mere addition to the name of the devisee (e) or legatee ( f) 
of words of limitation such as “ heirs,” ** executors,” or the like, or 
a declaration that a devise or legacy shall not lapse, if unaccompanied 
by a gift by way of substitution (</), or a declaration that a gift shall 
vest as from the date of the will, even though words of limitation 
are added to the name of the legatee or devisee (/<), does not prevent 
a lapse. On the other hand, a declaration that, if any of certain 
named legatees should die in the lifetime of the testator leaving 
issue living at his death the benefits given to the legatees so 
dying should not lapse, but should take effect as if such legatees 
had died immediately after the testator, prevents a lapse, and the 
benefits of such legatees pass to their respective legal personal 
representatives (i). 

1194. A legacy can be given directly to the executors or adminis- 
trators of a deceased person, in which case the legacy becomes part 
of the deceased person’s estate and does not lapse by the deatli of 
all the persons who were such executors or administrators at the 
date of the will before the testator’s death (k). 

Questions wliother particular words or expressions show :,n 
intention to substitute an alternative} gift, especially where ii e 
executors or administrators of the legatee are mentioned, have 
frequently called for judicial decision, the decisions in several 
instances not being easily reconcilable (/). 


(c) For forms of substituted gifts, see Eic ytdopas.lia of Forms and 
Precedents, Vol. XV., p. 5T(). 

(fi) Ite Porkf 8 Tru8t {]857), 4 K. &: J. 188, J93; ('Orhyn v, French 
(1799), 4 Vcs. 418. 

(c) II niton V. Simpson (1710), 2 Veni. 722; Goodnght v. Wright (1718), 
1 P. Wms. 397, and caiii(3r cases tbens cited. As to words of limitation 
being unnecessary in a will to pass an estate of inlieritance in realty, see 
p. 775, jw8t. 

(jf) Slone V. Evans (1740), 2 Atk. 86; EllUitt v. Davenport (1705), 1 
?. Wms. 83; Mayhank v. lirooks (1780), 1 Bro. C. (\ 127, 143 ; He 
Currie's Settlement, He Hooper, Hooper Willia7n,8, [1910 J I CIi. 329, 333, 334. 

(g) Sibley v. Cook (1747), 3 Atk. 572 ; Pickering v. Stamford [Lord) 
(1797), 3 Vos. 492, 493; see Johnson v. Johnson {IHl I }, 4 Beav. 318 j 
Underwood v. Wing (1855), 4 Dc G. M. & G. 033. 

(A) Brotene v. Hope (1872), L. li, 14 Eq. 343. 

(t) He Greenwood, Greenwood v. Sutcliffe, [1912] 1 Cli. 392, following 
He Clunies-Hoss, Siuhhings v. Clunirs-Uoss, [19121 W. N. 33, and dia- 
tinguisbing He Gresley's Settlement, Willoughby v. Drummond, [1011] 1 Cb. 
358, and He ScoU, [19011 1 K. B. 228, A, For form of devise with 
provision against lapse, see Encycloptedia of F<jrmfl and Precedents, Vol. 
XV., p. 576. 

(k) Treihewy v. Belyar [l^il^), 4 Ch. D. 53 ; and see He Newlon'e TtusIb 

(1867), L. R. 4 Eq. 171, wh(‘re a gift of jiersonal estate to tjie lieira and 
assigns of a deceased person was treated as a gift to her statutory next of 
kin. * 

(l) Thus, in the following cases the bequenis were held to be substi- 
tutional, and accordingly no lapse occurred by reason of the death of 
the original legatee in the testator’s lifetime: Long v. Waikinson (1852), 
17 Beav. 471 (to A. ” and in case of his death to his executors or 

M.r.— WVTTT X 
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Bbct. 2. 
Bzceptions 
from Lapse, 

Estate tail. 


Gift to 

testator’s 

issue. 


Sub-Seci'. 3 , — Staiviory Exceptions fr&m Lapse, 

1195. Where no intention to the contrary is contained in the 
will, a devise of an estate tail or a f/aosi-estate tail does not 
lapse if the devisee dies in the lifetime of the testator leaving issue 
capable of inheriting under the entail (wi). The devise in such case 
takes effect as if the death of the devisee had occurred immediately 
after the death of the testator (»). 

1196. Similarly, in the absence of a contrary intention in the will, 
a devise or bequest of real or personal property to a child or other 
issue (o) of the testator for any estate or interest not determinable 
at or before the death of such child or issue does not lapse if the 
devisee or legat(3e predeceases the testator, leaving issue who are 
living at the death of the latter (p), but takes effect as if the devisee 
or legatee had died immediately after the testator, and becomes 
disposable under the will {q) of the devisee or legatee, or as part of 
his estate if he dies intestate (r) ; and if the testator intends a gift 
to go over in the event of his child predeceasing him he must 
expressly so provide («). 

This rule is applicable in the case of a gift to a child dead at the 


admiriisl;ratorB ”) ; Bridge v. Abbot (1791 ), 3 Bro. i). C. 224 ; JRe Seymour's 
Trusts (1859), John. 472 ; Darrel v. Mohsworth (1700), 2 Voni. 378; 
/Jewitson v. Todhunier (1852), 22 L. J. ((.’IL) 76 (declaration tliat if legatee 
died in testator’s lifetime, legacy should not lapse, but should go to his 
personal ropreseiitativcs) ; Stbky v. (Jook (1747), 3 Atk. 572 (declaration 
against lapse following a bequest to A. and his e.xeeutors or administrators) ; 
Be Wilders Trusts (1859), 27 Beav. 418 (express wordwS of substitution) ; 
Umchliffe v. Westwood (1848), 2 Do (J. tic Sni. 216 (to testator’s sons by 
name, and in case of the decease of tliom all in the lifetime of tbo tenant 
for life, to rlieir personal representatives); Maxwell v. Maxwell (1868), 
2 J. 11. K({. 478 (to younger sous or their exeeutors) ; lie Oreen's Estate 
{1860), 1 J)rcw. Sm. 68; Aspinall v. Duckworth (1860), 35 Beav. 307 
(class gift : share not to lapse, but to go to executors) ; Be Clay, Clay v. 
t’lay (1885), 54 L. J. {<;u.) 048, A.; Re (Uuntes-Ross, Stuhhings v. 

Cluum-Boss, [1912] W. M. 33; lie Greenwood, Greenwood v. Sutcliffe, 
[1912] 1 Ch. 392. In the following cases the gift was held to fail on the 
ground that the exprefCsiou used did not show au intention to substitute 
an alternative gift oii failure of the primary one : Smith v. Oliver (1848), 
11 Beav. 494 (gift to legatee, and in case of his death, “not having 
received his legacy,” to his children) ; Tidwell v. Ariel (1818), 3 Madd. 
403 (legacy to A. or to her heir) ; but compare Re Porter's Trust (1857), 
4 K. iSc J. 1B8 ; Bone v. Cook (1824), M‘Cle. 168 (where a distinction 
was drawn between a gift to children and a gift to executors or adminis- 
trators in the event of the death of the legatee); Leach v, Leach (1806), 
3S Beav. 185 ; Be Mastersoti, Trevanion v. Dumas, [1902] W. N. 192 ; as 
to gifts to executors, see, further, p. 776, post ; as to gifts by way of 
substitution, pp. 608, 609, ante, 

(m) As to estates tail generally, see title Keal Property and Chattels 
Real, Vol. XXIV., pp. 241 et seg. 

(n) \Yill8 Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 32. 

(^0 Tins statutory -provision does not apply to collateral relations of 
Gresley's Settlement, Willowghby v. Drummond, [1911] 1 

ip) Wills Act, 1837 (7 Will. 4 k 1 Viet. c. 26), s. 33. , 

(o) Johnson v. Johnson (1843), 3 Hare, 157 ; Re Mason's Will (1865), 
34 Beav. 494. 


(r) Skinner y. Ogle (1845), 9 Jur. 432 ; Be Peerless, Peerless v. Smith, 
[1901] W. 151. 

(s) Ee More s Trust (1851), 10 Hare, 178. 
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date of the "will (t), or where the issue surviving the testator was Shot, a. 
not living at the death of the devisee or logaten (u), or where the Exceptions 
will was made before but republished after toe Wilis Act, 1887 (u), frona Lapse, 
and the devisee or legatee dies after the statute came into opera- 
tion (b), or to the case of a posthumous child born to the child who 
had died before the testator (c). 

The gift must, however, be to the legatee as o, persona designata {d\ oinas gifis. 
and the rule is not applicable where the gift is to a class not 
ascertainable until the death of the testator (<?), even where there 
happens to be only one member of the class (jf ). 

1197. A gift to a child, though dependent on the fact of there Effect of 
being issue of the devisee or legatee living at the testator’s death, is 
not a gift to such issue, but takes effect exactly as if the actual death 
of the devisee or legatee had happened immediately after the death 
of the testator, and with all the consequences (<r/), and devolves 
subject to any burden (li) or condition (?*) which under the w'ill 
would have been imposed on the devisee or legatee if he had 
survived the testator. Thus, if a daughter of the testator dies 
intestate in his lifetime, her surviving husband may take an estate 
by the curtesy (/.) in real estate devised to her by the will (i). 

Where a married woman, a legatee under her father’s will, dies 
in his lifetime and in that of her husband, leaving issue, and the 


(t) Mower v. Orr (184e), 7 Hare, 473; WMen v. Winden (1854, 2 
Sm. & G. 390. 

(u) In the Goods of Parker (1860), 1 Sw. & Tr. 523, where a tostauix: 
gave all h( r property to her daughter, and the daughter died in her life lime 
leaving a child who also predoocaaed the testatrix, leaving a child who 
survived the testatrix. 

(a) 7 Will. 4 & 1 Viet. c. 26. 

(5) Wi^iter v. Winter (1846), 5 llaro, 306. 

(c) Pe Griffiths' SeiileinenU Griffiths v. Waghitnie, [191 Ij 1 Ch, 240. 

(d) Re Stansficld, Siansfield v t^tansficld (188 /). lf> f’h. D. 84. As to a 
gift to iny survivuig children, see Fullford v. FuUford [ISrrA), 16 Rcav. 
66,5. 

(e) Olney v. Bates (1855), 3 Drew. 319; Browj^e v. Hammond (1858), 

John. 210 ; Re Jackson^ Shiers v. Ashworth (188.3), 25 Oh. D. 102, 164. As 
to gilts to a class, see pp. 614 ee^/., post. 

(/) Re Harvey's (Sir E.) Estaief Harvey v. QilloWy [1893] 1 OIi. 567 ; sec 
p. 116, post. 

(g) Johnson v. Johnson (1843), 3 Hare, 157 ; Eager v. Furnivall (1881), 
17 Ch. D. 115, 118. 

(h) Pickersyill v. Rodger (1876), 6 Ch. D. 163, 172. 

(i) Thus, a direction that the share of a daugliter flhall go over if she 
dies unmarried takes effect if she dies unmarried before the testator 
(Kellett V. KcUett (1871), 6 I, R. Eq. 298); and a direction that a share 
given to a daughter should be subject to the trusts of her marriage settle- 
ment takes effect notwithstanding that the daughter predeeeasos her 
father (Re Hone's Trusts (1883), 22 Oh. D. 663). But a legacy saved from 
lapse by the fictitious survivorship created by the Wills Act, 1837 
(7 Will. 4 & 1 Viet. c. 26), s. 33, is not caught by a covenant of the 
deceased legatee to settle property acquired during coverture (Pearce v. 
Graham (1863), 9 Jur. (n.s.) 568 ; and .see Re Bhndell^ Bhmdell v. 

^Blundell, [1906] 2 Ch. 222, 229). 

(k) See title Real Property and Chattels Real, Vol. XXIV., 
pp. 183 et seq, 

(l) Eager v. FurnivaUf supra : Re Berhyshvre^ Webb v, Derbyshire (1905), 
15 L. J. (CH.) 95. 
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husband also predeceases the father, the woman is deemed to have 
died a widow (???). 

This fictitious survivorship causes a lapse where a child to whom 
property has been .specifically devised by a parent devises his 
residuary real estate to such parent and predeceases him, leaving 
issue, and the property passes to the child’s heir-at-law (n). 

1198. A gift under a general power of appointment to a child 
predeceasing the testator and leaving issue is preserved from 
lapse (o), but not a gift under a special power (p), or a power of 
charging given under a will to a tenant for life who dies before the 
testator (q), 

Sub-Sect. 4. — Settled Shares. 

1199. A bequest of an ab.solute interest in a fixed share of 
rosidiio to a named person followed by a direction settling such 
share does not lapse by reason of the legatee’s death in the lifetime 
of the testator (r). It is otherwise where the original gift is 
to a class («) or where the share of residue cannot be regarded as 
fixed (0. 

1200. A legacy to a legatee to become vested at the expiration of 
six years from a testator’s decease apparently fails if the legatee 
does not survive the j)ei*iod(a). If, however, a testator directs pay- 
ment of the income of a fund for three years after his deatli to one 
person followed by a bequest of the capital to another, the bequest 
of the capital does not lapse by the latter’s deatli prior to the 
expiration of tlie throe years (/>) ; nor does the deatli of a prospective 
tenant for life in the lifetime of the testator cause a gift in 


(m) In the Goods of CounveU (1871), L. tt. 2 P. &; D. 314; Ee Allens 
Trusts, liaODJ W. N. 181, 

(n) Re ncnsler, deceased, Jones v. Hensler (1881), 19 Cli. I). 012. By 
virtue of the fictitious survivorship probate duty wa.s (Perr}/'s Executors v, 
R. (1868), L. K. 4 Exch. 27 ; and see J.-C?. v. Loyd, [1895) I Q. B. 496), 
and estate duty is {Re Scoil, [1900] 1 Q. B. 372 ; Lord Advocate v. 
Bofjie, [1894J A. C. 83), payable on the child’.s death ; see title Estate and 
Oi'iiEK DfiATH Duties, Vol. XI II., pp. 30S, 309. 

(o) Ecclcs V. Cheune (1850), 2 K. & J. 076. 

(p) Griffiths V. Gale (1844), 12 Sim. 354; Freeland v. Pearson (1867), 
L. K. 3 Eq. 658 ; llolylnnd v. Leioin (1884), 26 Ch. 1). 266, (;. A. ; see, 
further, title Powers, Vol. XXI 11., pp. 40 ct seq. 

{q) Griggs v. Gibson, Maynard v. Gibson (Xo. 2) (1866), 35 L. J, (cH.) 
4^8. 

(r) Re Speakman, IJnswortk v. Speahnan (1876), 4 Ch. D. 620; Re 
Vinhome, Moreton v. Hughes, [1894] 2 Ch. 276; Re Powell, Vamphcll v. 
Campbell, [1900] 2 Ch, 525; see Re Whitmoi'e, Walters v, Harrison, [1902] 
2 Ch. 66, C. A. ; Be Walter, Turner v. Walter (1012), 56 Sol. Jo. 632, C. A. 

{s) Stewart v. Jones (1859), 3 De (1. iV; J. 532. As to cla.ss gifts, see 
pp. ei seq., post. ’ 

(/) Ee Roberts, TarUton v. Bruton (1885), 30 Ch. D. 234, C. A. (accruer 
clause). 

(ft) Swell Bee (1707), 2 Salk. 415 ; Bruce v. Charlton (1842), 13 Siui. 
65; Ee Eve, Belton Vt TAowpsoa (1905), 93 L. T. 235; and compare 
Re Tmng, Laing y. Mo'irison, [1912] 2 Ch. 386. As to eases where payment 
but not vesting is postponed, see i)p. 812 seq., post. 

(5) Ee Boam, Shoihouse v, Annibal (1911), 56 Sol. Jo. 142. 
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remainder (c) or a contingent limitation over ((0 to lapse, though 
the gift over may lapse from other causes (<?) ; and a bequest in 
remainder following an absolute gift, which would otherwise be void 
for repugnancy, may be rendered valid by the lapse of the prior 

Sub-Sect. in Joint Tenancy or Tenancy in Common. 

1201 . There may be a joint legacy as well as a joint grant 
Where property is devised or bequeathed to joint tenants, and one 
dies in the testator’s lifetime, the doctrine of survivorship prevents 
a lapse occurring, and the survivor or survivors take the whole (h). 
Similarly, if the interest of one of the joint tenants is revoked, the 
others take the whole and there is no lapse (i). 

1202 . In the case of a devise (/r) or bequest (1) to persons as 
tenants in common, not being a gift to a class (m), the doctrine of 
survivorship does not apply, unless a contrary intention is expressed 
in the will (h), and the share of one dying before the testator lapses. 
The revocation of a share also occasions a lapse (o). It seems, 
however, that if one of the named persons has been previously 
referred to in the will as dead the fund is divisible among the 
others and there is no lapse ip). 


(c) Hahergham v. Jlidehalgh (1870), L. R. 1) Eq. 395, 401. 

(d) Jlaclihnm v. 2)e La Mare (1804), 2 Do U. J. & Sm. 74, (3. A., where tlioro 
was a gift to A. for life and after her death to her children, with a gifi ever 
in case no child attained a vested interest, and A. die.d in the lifetihi* of 
the testator ; see also l^e Green's Estate (1800), 1 l>rew. A' Sm. 68 ; ami 

p. SOitpofL 

(e) Williams v. Jones (1826), 1 Russ. 617. 

(/) Be Lawman, Devenish v. Vesier, [1895] 2 Ch. 348, C. A. ; see title 
Pekpetuitjes, Vol. XXII., p. 350, note (a). 

(g) Willing v. Baiiie (1731), 3 P. Wms. 113, 115; as to the creation of 
joint tenancies, see, further, pp. 780, IS], post. Por form of devise to joint 
tenants or touaiits in coramoii, see KncyclopaBiJiuof PoriiiH ami PrecedenlH, 
Vol. XV., p. 571. 

(h) Davis v. Kemp (1664), 1 Eq. Cas. Abr. 210, pi. 7 ; Willing v. liaine, 
supra ; Buff or Y. Bradford (1741), 2 Atk. 220; Mf^rley v. Bird (1798), 
3 Ves. 628 ; as to class gifts, see pp. 614 et seq,, post. 

(t) Humphrey Y, Tayleur (\ll}2), Ambl 136, 137, 138; Syhes v. Bykes 
(1867), L. R. 4Eq. 200. 

(k) Ackroyd v. Smithson (1780), I Bro. C. C. App. M ; Digby v.Legard 
(1774), cited 3 P. Wms. 21. 

(l) Bagwell v. 7)ry (1721), 1 P. Wms. 700 ; Page v. Page (1728), 2 P. Wms. 
489; Peat v. Chapman (1750), 1 Ves. Sen. 642; Sykes v. Sykes, supra : 
and see JIavergal v. Harrison (1843), 7 Beav. 49. 

(m) As to class gifts, sec pp. 614 seq,,post. A gift to the children of A., 
adding their names, is not a class gift, and is subject to lapse {Bainy, 
Lescher (1840). 11 Sirn. 397). 

(n) Be Baddiffe, Young v. Bede (1903), 51 W. R. 409, where there was 
a gift of residue to four named persons as tenants in common followed 
by a gift over, if only one survived the tesiatrix to that one, and three 
survived, and no lapse was held to have occurred. 

(o) Owen V. Owen (1739), I Atk. 494; Cheslyn v. CressweU (1703), 3 
Bro. Pari. Cas. 246; Bamsay v. Shdmerdine (186r)),L. R. 1 Rq. 129; Sykes 

V. Sykes (1868), 3 Ch. App. 301; but see Vaudrey v. Howard (1853), 2 

W. R. 32 ; M'kay v. M*Kay, [1900] 1 T. R. 213 ; Be WhdUng, Ormondy* 
Be Launay^ [1913] 2 Ch. 1, where the wills in question showed a contrary 
intention. 

ip) Clarke v. Clemmams, Selway v, Glemmans (1866), 36 L. J. (CH.) 171 j 
see Re Sharp, Maddison v, QHl, [1908] 1 Ch. 372, 
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1203. In the case of a gift to a fluctuating (q) class (r), as 
tenants in common, to be ascertained at any particular time, no 
lapse occurs if a member of the class dies antecedently to such 
time, the class being automatically contracted (k). Similarly, 
where a member of the class is precluded from participation 
expressly hy exception or revocation (t), or by his attesting the 
will (a), there is no lapse, and the property is divided among those 
members capable of taking. This rule is not, however, applicable 
where an appointment is made under a power to objects and non- 
objects; in such a case the part invalidly appointed goes as in 
default of appointment (h). 

A proviso in a class gift that the share of any member 
predeceasing the testator and leaving issue shall not lapse but shall 
go to bis executors does not cause the share of a njember dying 
without issue to lapse so as to exclude the other members of the 
class from taking such share (c). 

1204. Prirnd facie a class gift is a gift to a class of persons 
included and comprehended under some general description and 
bearing a certain relation to the testator or another person (d). Thus, 
where «. iestatoi* divides his residue into as many equal shares as he 
shall have children surviving him, or predeceasing him leaving issue, 
and gives a share to or in trust for each such child, the gift is to a 
class (c). There may also he a class compounded of persons answer- 
ing one or other of alternative descri])tions, as, for example, “ the 
children of A. and the children of B.” (/), or “ the children of A. who 
attain twenty-one and the issue of such as die under that age ” (g). 


{q) Thr rule applies whether the class fluctuates by increase or diniinu- 
tiorv (see note(j), p. 616, post), or by diminution alone; see /n'/aond v. 
lioaiock (1875), 10 Ch. App, 3.58; Leigh v. Leigh (1854), 17 Beav. 605; 
f.cc V. Pain (1845), 4 Hare, 201, 2.50. 

(/■) As to what constitutes a class gift, see the text, mfra, 

(«; l)oe d. Stewart v. Sheffield (1811), 13 East, 526 ; Uavergal v. Harrison 
(1843), 7 Hcav. 40 ; i^nutilcxcorlh v. Greaves (1838), 4 My. & Ct. 35; lie 
Hornby (1850), 7 W. It. 729: M'Kay v. M'Kay, [1900] 1 I. R. 213; 
Ee Spilkr, Spilhr v. Madge (1881), 18 Oh. D. 614 ; Re Dumtsr, Brown 
ileijwood, [1909] 1 Ch. lOl 

{t) He Ihnister, Brown v. Ffeywood, supra ; Clark v. Phillips (1853), 17 
Jur. 886; Shaw v. M' M ahon (IMZ)y 4 Dr. & War. 431 ; M'Kay v. M'Kayy 
supra; He Jackson^ Skiers v. Ashworth (1883), 26 Ch. 1). 102 (to all 
testator’s children born or to be born except his son A.). 

* (a) Fell V, Bkldolph (1875), L. R. 10 C. P. 701 ; Young v. Davies (1863), 
2' Drew. Sm. 167 ; He Coleman and Jarrom (1876), 4 Ch. D. 165 ; see 
p. 537, ante. 

(h) He Fnrncombe's (1878), 9 Ch. D. 652; see, further, p. 625, 

post ; title Powers, Vol. XXIII., pp. 50, 51. 

(c) Aspinall v. Duckworth (1866), 35 Beav. 307. 

(<0 Kingsbury v. Waltery [1901] A. C. 187 ; He Feathersione^e Trusts 
(1882), 22 Ch. D. Ill ; Pearks v. Moseley {imiL 6 App. Cas. 714, 723 ; 
He Chaplin's Trusts (1863), 33 L. J. (ch.) 183 ; Viner v. Francis (1789), 
2 Bro. C. C. 6,58. 

(«) He Dunsfer, Brasffn v. Heywoody supruy not following Hamsay v, 
SFielmerdine (1865), L. R. 1 Eq. 129 ; sec Shaw v. Hl^Miahony supra. 

(jO Kingsbury v. Walter, supra, at p. 193; Best v. Stonehewer (1865), 
2 De G, J. k JSm. 537, C, A. 

(g) Ptarkt v. Mogdry, tvfra, at p. 722 ; lee. further, p. 637, ante. 
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A to the issue of A. and B.per iUrpe^ and not per capita is Sbtt.s. 
divisible into as many shares as there are families of issue living at Exceptions 
the death of the testator (fc). flrom Lapse. 

1205. Gifts to persons described only by relatimiship are some- oiftato 
times construed as class gifts (i), and sometimes as gifts to indi- 
viduals(/:). A gift may be none the less a gift to a class because 
some of the members are referred to by name (/.), or because a 
person who would otherwise fall within the class is excluded by 
name(m). On the other hand, a gift to an individual and the 
children of another individual is not regarded as a class gift(n), 
unless there is something in the context to show that the testator 
intended to form a class (o); and gifts to several persons designated 
by name (p) or number (^) or by reference (r) are not class gifts, 


(A) He Dering, Neale v. Beale, [1911] W. N. 187 ; see He Wilson, Parker 
V. IVifnhr (1883), 24 Cli. D. 604. 

(t) Re llannam, Haddehey v. Ilannam, [1897) 2 C3i. 40 (to my brofliers 
and sisters lu (npial shares), following Thornhill v. Thornhill (18111), 4 
Madd. 377, Ive v. King (1852), 10 Jle.av. 46, per Lord Romilly, at p. 53, 
and King v. Cleaveland (No. i) (1858), 26 lleav. 26, 31, 32 ; fl(‘e also Doe 
d. Stewart v. Sheffield {\H\\), 13 East, 520 (gift to the children of A.); 
Shfittleworih v. Greaves (1838), 4 My. & Cr. 35. 

{k} Uavergal v. Harrison (1843), 7 llcav. 49 (to the brotlior and sister 
of A. and my brothcra and sisters equally) ; sec* also Sniilh v. Smith (1837), 
8 Sim. 35.3 ; Collins v. Johnson (1836), 4 L. J. (on.) 226 ; Jones v. Kreiein 
(1864), 12 W. R. 369 (“to my nephews and nieeea”); Lewdi v. Itreh 
(1843), 2 Y. &C. Ch, Cas. 495 ; Hahergham v. Kidehalgh(]m), L. II. 

395. 

(l) Kintfsbury v. Walter, [1901] A, C. 187 ; Shaw v. M*Mahon (1843), 
4 Dr. &: War. 431 (to aD rny children, ineltiding A, and B.) ; Re StanlMpe's 
Tmsts (1859), 27 Beav. 201 (to four named dangliters, and “ all my after* 
born (laughters”); Re Jaekson, Shiers v. Ashworth (1883), 25 (3i. 1). 162; 
Re Mervin, Mervin v. Vroesmmi, [1691] 3 (3i. 197 ; cornpare the caHos 
cited in note (o), p. 781, post, where the gift is * > an individual and a class. 

(m) T \0 Jackson, Shiers v. Ashworth, sapm ; IHmond v. Jloslnek (1875), 
10 C’h. Api). 358. 

(n) Re Wood's (Ann) Will (1802), 31 Ticav. 323; Re Chaplin's Trusts 
(1863), 33 L. J. (cii.) 183 (gift to A. and all the e^iildren of B. : In^ld not 
a class gift) ; Re Allen, Wilson v. Alter (1881), 44 Tj. T. 240; Re Venn, 
Lindon v. Ingram, [1904] 2 Ch. 52 (gift’to the brothers and sisters of A. 
living at her decease ami B., C. and I). in equal shares). 

(o) Kingsbury v. Walter, [1901] A. C. 187, 193 ; Aspinnll v. Duelcworik 
(1806), 35 Beav. 307 ; see Vrakeford v. Dmkeford (186.3), 33 Beav. 43, 48 ; 
Kelcewich v. Barker (1903), 88 L. T, 130, H. L. 

(p) Bain v. Lescher (1840), 11 Sim. 397 (gift to the children of A., to 

wit, B., C. and 1).) ; Spencer v. (1873), L. R. 16 Eq. 501 ; Re UulVi 

Estate (1855), 21 Beav. 314; Burrell v. Baskerfield (1849), 11 Beav. 625; 
Sykes v. Sykes (1807), L. R. 4 Eq. 200 ; GreswcU v. Cheslyn (1762), 2 Eden, 
123 (to my sous A. and B. and my daughter C.) ; Re Bentley, Podmore v. 
Smith (ini), no L. T. 623. 

S Jacob V. Gatling, [1881] W. N. 105; Re Smith's Trusts (1878). 
. D. 117; Orford v. Orford, (1903] I I. R. 121; see Re Stmsfield, 
Stamfidd v. Stanspld (1880), 16 Ch. V, 84. 

(r) A 8, for instance, “to all the before- mentioned legatees in proportion 
to their legacies ” (Re Gibson's Trusts ( 1 861 ), 2 John. & 11 666^ Nicholson v. 
Pairickson (1861), 3 Giff. 209). The eame principle applies to a beneficial 
gift “to my executors herein named ” (Barber v. Barber (1833), 3 My. Ac 
Cr. 688 ; Hoare v. Osborne (1864), 10 Jur. (n. s.) 694), but not where tho 
gift is to executors in their official capacity (h night v. Gould (1833), 2 My, 
& K. 296; Parsons v. Saffery (1821), 9 Price, 578 ; Bo Maxwell, Eivero 
▼. Cwrry, [1906] 1 1. R- 386). 
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and are liable to lapse unless a joint tenancy is created (a), or words 
are added implying a contingency (t). 

1206 . A child of the testator dying in his lifetime and leaving 
issue living at the testator’s death is not by virtue of the Wills Act, 
1837 (w), included in a class gift (a), and the other members of the 
class who survive tlie testator take the subject of the gift between 
them (h) ; but the testator may by apt words substitute the issue of 
a member of the class for their parent so as to make such issue 
members of the class (c). 

1207 . The class may be ascertained at any particular point of 
time (d), as, for instance, at the death of the testator (e), or of the 
tenant for life(/), or during the testator’s lifetime at the date when 
ho made his will (/;), and the period of distribution may be postponed 
to a different and later tirae(/f). 

In class gifts the interests of all the members must vest in 
interest at the same time (i), 

Sub-Sect. 1,—Kffert of Lapse. 

1208 . Unless a contrary intention appears in a will containing a 
residuary devise, real estate, or an interest in real estate, comprised 
or ititended to be comprised in any devise which fails or becomes 
void by reason of the death of tho devisee in the lifetime of the 
testator, or by reason of the devise being contrary to law, or other- 
wise incapable of taking effect, is included in such residuary 
devise (7i). If tho will contains no residuary devise, and a specific 

(s) Sec p, 01 a, ante. 

(0 Ah, lor iiiHlaiicc, a gift to testator’s five groat-nieccs, A., 11., C., 1). 
and K., cipially to he, divided between them if more than one {l^amlers v. 
Jshford (isoo), 28 heav. 000); see also lie Spillcr^ Spiller v. Madge 
(1881), IS Ch. 1). 014; Re Uonihy (1859), 7 W. K. 729 (to A., B., C., arid 
i). il living ”). 

(tf ) 7 Will. 4 & I Viet. c. 20. 

ia) Ibid,, s. 33; (Uney v. Rates (l8r),3), 3 Drew. 219; Browne v. 
JIainmond (1858), John. 210; Re llarveifs (JSir E.) Estate, Ilaivey v. 
(jillow, [1803] i oil. ; see p. 710, 

{b) Be Coleman and Jarrom (1870), 4 Ch. D. 165, 168. 

(e) Aspinall v. Duckworth (1860), 35 Beav. 307 ; Bee TopUs v. Baker 
(1789), 2 Eq. Cas, 118, 121; Re Greenwood, Oreenicood y. Sutcliffe, 
1 1912] 1 Vh. 392. 

[d) Re llannam, Ihnhhhey y. Uannam, [1897] 2 Ch. 46. 

{€) Sanders v. Ashford, supra. 

if) Smith V. 'Smith (1837), 8 Sim. 353. 

(fj) Re Hornby, supra; Lee v. Rain (1845), 4 Hare, 201, 254 ; Leigh y, 
iJ^igh (1854), 17 Beav. 005; Viner y. Eranm (1789), 2 Cox, Eq. Cas. 
190. 

{h) Be llannam, IladdeUey v. llannam, supra. 

(i) Thus, “ if there is a gift to A. for life and afterwards to B and the 
children of C., the class must vest in interest at the death of the testator, 
altlioujfii it is capable of enlargeiueut by the birth of subsequent children 
of C. diiriiijr the lifetime of the tenant for life ” {Kingsbury y, Walter, [1901] 
A. C. 1S7, per Lord Davby, at p. 194). 

(A:) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 25 ; Harris v. Davis 
(1844), 1 Coll. 410 ; Created v. Greated (1859), 20 Beav. 621, 629. Before 
the Act a residuary dev^adid not include lapsed speciho devises {Cambridge 
V. Bans (1802). 8 Ves, 12, 25). Parliament intended by this enactment 
to assimilate the law as to residuary devises of real estate to that of 
residuary of personal property, which had long been settled to com- 
prise any legacy which failed by lapse or by being void ab initio (Carter 
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devise fails, the devised property passes to the heir (/). Property 
included in a residuary devise which lapses also passes to the 
heir(m). 

1209. Lapsed bequests of personalty fall into residue and pass 
under tlie residuary bequest (a), or, where there is no rosiduaiy 
bequest, pass to the next of kin, who also take a lapsed residue or 
share of residue (o). 

1210. Where property is given or appointed by will to one person 
charged with an annual or lump sum in favour of anotlior, the 
charge is not affected by the death of the donee of the properly 
before the testator (p), though it would be destroyed if the gift to 
the donee were revoked (q) ; but if the chargee dies in the 
testator’s lifetime ( 7 *) or the charge fails for illegality («), the charge 
as a general rule(0 sinks for the benefit of the devisee. Similarly, 
whore i)ersorial property, including a j)articular fiindc^rX is 
bequeathed subject to a charge, and the chargee di(‘s before the 

V. Uaswell (1857), 3 Jur. (n. s.) 788, j>er Stuaht, V.-C., at p. 790). 'Jlie 
enactment applies to a n‘8iduary gilt of freeholds (m\y {MaaonY, Ogden, 
[1903] A. C. 1); but not to a gift of a particular residue (Sj)ringett v. 
Jenings (1871), 0 Ch. App. 333; Ji'e Brown (1855), 1 K. & .1. 522). As 
to what passes under a residuary devise, see title ExiccuTOms and Adminis- 
TUATOKS, Vol. XIV., p. 280. 

{1) As to the distinction b<‘twccn an e\ccptiou from a devise and a 
charge on the osUte devised, see Arnold v. (Imomon (1748), I Ves. Sen. 
108 ; Cooke v. Staiionere' Co. (1831), 3 My. Ik, iL 202 ; .larman on Wills, 
0th ed., pp. 441 ei seq. and sec ilio text, i«/ra. 

(w) Ackroyd v. Smithson (1780), 1 Bro. C. 0. App. 503; Jarman n 
Wills, Olh ed., p. 451. 

{n) Cambridge v. Roue (1802), 8 Ves. 12.25; as to residuary bequests, 
see, further, title Executors and Administrators, Vol. XIV., p. 280 ; 
p. 713 , As to whether lapsed legacies fall into a part icular or general 

residuary gift, sec lie Shipleg, Middleton v. Newcastle-upon-Ti/ne Corporation 
(1910), 130 L. T. Jo. 82 ; jiVKa/y v. M*Kay, [1900] 1 1. R. 213. 

( 0 ) Bagwell v. Dry (1721), 1 P. Wms. 700* Pago v. Pago (1728), 2 
P. Wms. 489 ; Sykei v. Sykes (1808), 3 (3i. App. 301. 

ip) Wigg V, Wtgg (1739), 1 Atk. 382; mUe v. Wirley (1743), 2 Aik. 
606; Oke v. Heath (1748), I Ves. Sen. 135; see Rc Kirk, Kirk v. Kirk 
(1882), 21 Oh. D. 431, t'.A., where land was devissd io a creditor subject 
to a condition that he should release a debt, and the crc<litor pre- 
deceased the testator. * 

{g) Cowper v. ManteU (No. 1) (1850), 22 Beav. 223. 

(r) Re Coopers Legacy Trusts, Er parte Sparks (1853), 4 I)c G. M. G. 
757 , 0. A.; Kenneil v. Abbott (1799), 4 Ves. 8t)2; Re Clulow^e Trust 
(1869), 1 John. vV II. 639 ; Wright v. Roto (1779), 1 IWo. C. 0. 61 ; Sutolifje 
V. Cole (1855), 3 Drew. 135 ; Tucker v. ir«7/m(J858), 4 K. & J. 339 ; A. G, 
V. Jtfi'/ner (1744), 3 Atk. 112; Jackson v. Uurlock (1704), 2 Eden, 263 ; 
Kimg v. Denison (1813), 1 Ves. At B. 260, 265; sec, further, Wills Act, 
1837 (7 Will. 4 Ik 1 Viet. c. 26), s. 25. 

(tf) Baker v. Hall (1806), 12 Ves. 497 ; Cooke v. StationerB' Co„ supra; 
Blight V. Uartnoll (1883), 23 Ch. D. 218, 222. A. 

{t) The testator may manifest an intontioii that the money charged shall 
be raised in any event (see Tregonwell v. Sydenham (1815), 3 Dow, 194, 
21 1, H. L.). Most of the cases on this point are cases, not of lapse, but of 
failure of charges on land in favour of a charity ; see Arnold v. Chap- 
man, supra: Gravenor v. Hallum (1767), Amb. 643 ; BlanXl v, Wilkins 
(1782), 1 Bro. C. C. 61, n. For the case where the money charged or 
interest created is not disposed of by the will, see Sidney v, Shelley (1815), 
19 Ves. 352 (tefm of years); Heptinstall v. Gott (1862), 2 John. & 11. 
449. 

(a) Scott V. Salmond (1833). 1 My, & K. 303. 
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testator, his interest lapses for the benefit of the legatee (h). The 
same principle applies where the object for which the charge 
was created fails for illegality (c). 

A distinction must, liowever, be drawn between a devise subject 
to a charge and a devi.^^e with an exception out of it. In the latter 
case, if the gift of the excepted property lapses or fails for any 
reason, it falls as a rule into residue (d), 

1211. Legacies to charitable institutions ceasing to exist in the 
testator’s lifetime lapse, or are applicable cy-pres, according as to 
whether the gift is construed to be for the benefit of the particular 
institution or to import a general charitable intention (e). 


Part XII. — Exercise of Powers by Will. 

Sect. 1 . — General Powers. 

1212. A general devise or bequest of realty or personalty, or of 
realty or personalty described in a general manner (/), operates, 
unless a contrary intention appears % the will, as an execution of 
any general power (//) of appointment (//) capable of being exercised 
by will(t), oven though such power is contingent (/c). 

The contrary intention sufficient to counteract this provision (i) 


(h) Tuidc^r v, Koym (1858), 4 K. & J. 342. 

(r) Ho Hogerson, lUrd v. Lee, [190IJ 1 (Hi. 715; ami sec title Charities, 
Vol. IV., p, 150, mto{q). As to where there is a partial intestacy, see, 
furtlKT, nolo {t). ]). 017, <tn(e. 

{d) Ho Jupp, (Hudman V, Jk^p (190^), 87 L. T. 739; cliff e v. Cole 

(1855), 3 iMvw, 135; see also JF/epitwfn// V. (1882), 2 John. & H. 449 
A'/mmotw V. (1S73), 8 Ch. App. 978; Wainman v. Field (1854), Kay, 
507 ; might v. Ilartnoll 23 Cli. D. 218. 222, (\ A. 

I#') Sec title (hiAiUTiKS, Vol. IV., pp. 156, 167, 190. In He Magrath, 
limed Y, Queen'e VuiversUy vf Belfast, [1913 1 2 C’h. 331, where a legacy 
was given to a named oharit y, which had been dissolved but replaced by 
a similar charity, the cAse was treated as one of mere misdescription. 

(/) As, for instance, “ all stock, shares and securities which I possess ” 
{He Jacob, Mortimer v. Mortimer, [190’n 1 Ch. 445); “securities for 
money” {Turner v. Turner (1862), 21 L. J. (cH.) 843); see also He 
Oreave's Settlement Trusts (1883), 23 Oh. D. 313, 318 ; and title Powers, 
Vol. XX Til., pp. 29, 30. 

(g) He Williams { Fsther), Ffyulhes v. Williams (1889), 42 Ch. D. 93, C. A. 
As to the distinction between general and special powers, see title Powers, 
Vol. XXIII., p. 4 ; as to the exercise of powers bv will, see, generally, ibid., 
pp. 14 seq,, 18 ef seq. ; as to the powers which are regarded as being 
gt'iicral powers, see ibid,, p. 29, note (f). 

{h) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), 8. 27 ; as to the earlier 
law, see title Powers, Vol. XXIH., p. 29, note (p). 

{<) He Powell's Trusts (1869), 39 L. J. (cii.) 188; Lefevre v. Freeland 
(1867), 24 Beav. 403 ; compare He Barnett, Dawes v. Ixer. [1908] 1 Ch. 402 
(appointment by document intended to bo, but not, a will). A testamentary 
power cannot by any device be exercised by deed {Re Enered, MoUneux v. 
Evmd, [1910] 2 Ch. 147, C. A.). 

{k) Thom*is V. Jones (1862), 2 John. & H. 475, where the power was 
given to the survivor of the testator and another. 

(I) Wills Act, 1837 (7 WiU. 4 & 1 Viot. o. 26), s. 27. As to proof of 
intention apan from this provision, see title Powers, Vol. XXIIL, 
pp. 32 et seq. 
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must be clearly expressed in or implied by the will(w). It is not hkct. h 

indicated by an express confirmation of the setllimient creating the General 

power, where the testator’s power does not oxi<‘.nd to the whole 
subject-matter of the settlement (w), or by an inetTcctiial attempt to 
appoint (o), or by reason of the power being contained in a 
settlement made by the testator or any other person and prior lo the 
date of the testator’s will ( j))* Under this provision property over 
which a testator has a general power of appointment is treated as if 
it wore his own property, and it is unnecessary for the testator to refer 
to the instrument creating, or to the subject-matter of, a general 
power ((/), or to use technical language in executing the power (r). 

1213. A general devise or bequest does not, however, operate as an Kxc('i>Ui>ns 
exercise of a power vested in a testator to revoke existing uses and 
appoint to other uses, exc(3pt, it seems, where the gift would 
otherwise be inoperative (>) ; and the rule does not apply, in the 
absence of a contrary intention expressed in the will, w'here 

the donee of a general testamentary power is domiciled abroad (/). 

1214. The generality of a power is destroyed if it is exercisable Nature of 
subject to exceptions, though a power limited in its inception may by 
reason of subsequent events become a general poweir (a). A power 

{m) See tiilc Powers, Vel. XXllI., pp. 32, note (r), 43, note (/) ; 

Walker v. Hanks (185.3), I Jiir. {s. s.) 006; Peilniffer v. Amhlar, Bmm 
V. (1866), L. li. I Eq. 510; Tlwmpson v. *S' ( 1881 ), 50 

L. J. (CH.) 461. 

(n) Lake v. Currie (1852), 2 De G. M, & G. 536; Aiherlon v. 

(1857), 25 Beav. 5. The question is doubtful where the tosiator’s power 
ey tends to the whole subject-matter of the settlement {Mo$8 v. Jlarter 
(1851), 2 Sm. & G. 458). 

(o) he Spooner' 8 Trust (1851), 2 Sim. (n, «.) 1211; Bernard v. MinnhuU 
(1859), John. 276; Bush v. Cowan (1863), 32 B(yiv. 228 ; Ifiekson 
V, Wolfe (1858), 9 I. Ch. R. 144; Be Elen^ Thonnas v. MoKsahnie (189.3), 

68 L. T. 816 (failure of contingent apjiointniem ; Birnie v. Clement (1881), 

18 (Ji. D. 499, 512. 

(p) Re ('lark's Estate, Maddick v. Marks (18V9), 14 Ch. D. 422, C. A. 

HtH* Moss V. Harter (1854), 2 Srn. & G. 458, where it was held that a hequesk 
of “property not otherwise elTectually iljspo.sed*ol “ did not execute a 
power, where the property subiwt to the. power was contaim-d in a W‘ttle- 
ment which declared trusts in default of Appointment ; Sugden on Powers, 

8tli ed., p. 305. 

{q) Be Wilkinson (1869), 4 Ch. App. 587, 590 ; see. further, title Powers, 

Vol. XXII I., p. 29 ; as to cases in which intention to exercise the 
power luu.st be shown, see ibid., pp. 32 et seq. 

(r) Any h'inguagr3 which would be construed a« a residuary gift is 
sufticient {lie Spooner's Trust, svpra ; Be Wtlkinwn (1869), 4 Ch. App, 

587) ; sec, further, title Powers, Vol. XX III., pp. 28, note (o), 30, 31. 

(«) Re Braee, Welch v. Colt, [1891] 2 Ch. 671 ; see Pomfret v. Perring 
(1854), 5 De G. M. & G. 775, C. A, ; Palmer v. AV,M?<7f ( J855), 20 Beav. 32 ; 

Charles v, Burke (1888), 43 Ch. D.223, ii. ; Re.Gouldinq's SMeme/nt, [hMll 
V. Dutton (1899), 48 W. K. 183; Re Jones, Greene y. Gordon (1886), 34 
cii. 1). 65; and compare Re Wells' Trusts, lJurdisty v. Welts (1889), 42 
Ch. D. 646 ; Re Gibhes' Setilcmeni, White v. Randolf (1887), 37 Ch. D. 

143 ; and see title Powek.s. Vol. XXIII., p. 4, note 

(t) Re Scholcfield, Scholejield v, St. John, Re Young, Smim v. SI. John,. 

[1905] 2 Ch. 408; *S.C.,OH appe.^, 76 L. J. f< u.) 720, C. A. ; Re JY Erie's 
SeiUemewt, Poulter t. D'Este, [1903] I Ch. 898 ; Re, Tomlin v. Latter, 

[1900] 1 Ch. 442. 

(a) Re Byron's Settlement, WiUiams v. MitrheU, [1891) 3 Ch. 474 (power 
for A. to appoint generally except to B. or any relative of B.). 
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is not general where it must be exercised subject to prescribed 
conditions, as, for instance, by will expressly referring to the 
power (/;), or for the benefit of special persons (c); nor is a power 
to create a charge U]»on realty and to appoint the sum raised a 
general power within the meaning of the statutory provision (//). 

1216. A will containing a general devise or bequest, made before 
the creation of a general power to appoint by will, and allowed by 
the testator to remain his will without alteration until liis death, is 
a good execution of tlic power that has been created (e), A power 
created by will lapses unless the appointor survives the testator {/), 
even thoiigli the appointor refers to the power and purports to 
oxercine it (/y). 

1216. An appointee under a power derives title from the 
iiistruinent creating the power and not from the appointment (//)■ 
Nevertheless property, whether real or jiersonal, with the exception 
of foreign j)roperfcy (t), ai>pointod by will under a goneviil power passes 
to the appointor’s legal personal representatives (/j) and becomes 

(ft) lie Waterhouse, Waterhouse v. Byley (1008), 77 L. J. (cif.) 30; 
milips V. Cayley (JK80), 43 Cli. 1). 222, V. A., overruling Be Marsh, 
Mason v. Thorne (1888), 38 Ch. I). 030 ; see also Be Lane, llelli v. Lane, 
[1008] 2 Ch. 581; Be Baries, Davies v. Davies, 3 Ch. 63; Be 

Phillips, Bobinson v. Buricc (1889), 41 Ch. D. 417. 

(r;) Cloves v. Awdry (1850), 12 Ileav. 004 (children); Be Caplin's Will 
(1805), 2 Drew. & 527 (relations). 

(d) Be Wallinger's Estate, [1898] 1 I. R. 139, C. A. ; Be Salvin, Marshall 
V. [19001 2 Ch. 459, 404 ; distinguish Be Jones, Greene v. Gordon 

(1880), 34 Ch. 1). 05, where there was a trust for conversion and Ihc jxiwer 
was in elTcct to appoint part of the converted fund, folio wed in Re Wilkinson , 
Thomas v. Wilkinson, [1910] 2 Ch. 216. In Clifford v. Clifford (1852), 9 
Hare, 075, it w’as hold that the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), 
H. 27, operated on a power to appoint a sum charged on land, though the 
lestator possessed, and by the same will had exercised, a power of appoint- 
ing the land itself. Sec, further, title Pow'ers, Vol. XXI II., p. 31. 

(c) Boyes v. Cook (1880), 14 Ch. 1). 53, C. A., disapproving Re Ending's 
fieiiiemeni (1872), L. K. 14 Eq. 260 ; see Carte v. Carle (1745), 3 Atk. 174 ; 
Cojield V. Pollard (1857), 3 Jur. (n. s.) 1203; Patch v. Shore (1802), 2 
Drew. & Sin. 589; Stillman v. Weedon (1848), 16 Sim. 26; Thomas v. 
Jones (1862), 2 John, iSc H. 476 (contingent powder existing at date of 
will) ; ]lodsdo7i v. Dancer (1808), 16 W. R. 1101 ; Lake v. Currie (1862), 
2 De G. M, & G. 530 ; Be Hernando, Hernando v. SawleU (1884), 27 Ch, D. 
284; Be Marsh, Mason v. Thome, supra; Airey v. Bower (1887), 12 
App. Cas. 203 ; Be Old's Trusts, Pengellmj v. Herbert (1886), 54 L. T. 677 ; 
Be H ayes, Turnhullv, Hayes, [1 900J 2 Ch. 332, allfrmed, [1901] 2 Ch. 529, C. A. 

(/) Jones V. Southall (No. 2) (1862), 32 Bi*av. 31. 

(g) Sharpe v. McCall, [1903] 1 1. R. 179 ; see title Powers, Vol. XXIII., 
p. io. 

(h) Beijfus V. Lawley, [1903] A. C. 411. per Lord Likdlet, at p. 413; 

Dm'on's {Earl) Seliied Estates, White v. Devon {Earl), Be Steer. Steer v. 

Cohell, [1890] 2 Ch. 562, 507. As to the bearing of this nile on the duration 
o\ a settlement, see Be Gordon and Adams' Contract, Be Pritchard's Settled 
Estate, [1014] 1 Ch. 110, C. A. ; and as to its effect as regards perpetuities, 
see title Perpetuities, Vol. XXII., p. 356. As a question of construction, 
propiuty “ passing ” under a will ma.y include property appointed by the 
will under a special power (Be Bath {Marquess), Thvnne v. Shaw-Stewartf 
[19J4]W.N. \88), 

(t) Me Bald, Bald v. BaU ( 1897), 66 L. J. (cn.) 524. 

{k) Personalty appointM by will under a general power vests in the 
executors or the administrators with the will annexed, and they are entitled 
to administer it (P« PhUbrick's Settlement (1865), 11 Jur. (n. s.) 668; 
Bayes v. Oatley (1872), L. R. 14 Eq. 1; Me Hoskin's Trusts 1877), 5 
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assets applicable to the payment of the appointor's debts after all 
his own property has been exhausted (f). 

If the appointor is an undischarged bankrupt at the date of his 
death the appointed fund does not become divisible among the 
creditors as part of the bankrupt’s property, but is payable to his 
executors for the benefit of subsequent creditors (m). 

1217 . Where an appointment under a general iestamentiiry 
power is inctToctual, the property concerned, wliethor real or 
personal (//), devolves as part of the testator’s estate, or, in default 
of appointment, according to the intention of the donee of the 
IX)wer(o). It is not always easy to ascertain wliat his intention is. 

Thus, a testator shows an intemtion to make the property his 
own for all purposes by giving it to his executors, or trustees (p), or 
])y dealing w’itli the settled property and his other pri)[)erty as one 
mass, without making the appointment either to executors or 


(^li. 1). 220 ; T) (Oi. f). 281, (\ A, ; lie Peacock's SeUIcnteni, Keleei/ v. UavriHon 
[11M)2J 1 L'li. .*>52 ((osiaincntiiry power executed by luarried woman wdio 
(lied b(*ior(^ the Married Womkui’b Property Act, 1882 (45 & 4(1 Vic-t. 
0 . 75), curnc into oju-ration) ). The appointed fund jjasnes to tlu' executors 
“ iih such,” ami vi'sts in them as lcf::al and not as e,qult,al^](^ asset s within 
the iiu^ining of the rinn.ne(> Act, 1894 (57 58 Viet. c. 80), s. 9(1) {Uh 

Iladk}/, flohnstm v. ilaJlcji, 11909J 1 Ch. 20, 22, C. A.) ; sec title Kstatu 
ANP ()tiier Death DeirES, Vol. XlII..pp. 219, 220. Wliero real property 
is appoiiiti rl l)y tlm will of a person dyinfj ftiimo 1897 under a general 
powTr, thii land vests in Ids personal reprcRcntatives (Daml Transler A' t, 
1897 (60 &' 61 Viet. c. 65), s. 1). It is doubtful whotlicr the elTo(it oi tlos 
is to make Iho land liable as legal assets for payment of d(d)ts ; see i 
Exi5<mitous and Administratoiis, Vol. XIV., p. 246. 

{1) Bnfj'uB V. Lawlcy, [1908] A . ( \ 41 1 ; sec Flcmiufj v, Bucha7ian ( 1 858), 8 
De D. M. &; G. 970, A. ; Hawthorn v. (1850), 8 iSm. G. 298, 

805 ; Peire v. Pcire ( 1 851 ), 1 4 Ceav. 1 97 ; }ViUiam8 v. Lomas ( 1 852), 1 0 llcav. 
1; Holmes v. (’of/ZoVf (1806), 12 V(‘S. 206; Be Ilarllpji, WillUmsy. Jones 
(1809), 69 Ij. J.'(cir,) 79; and title KxECUT'Oi.s and Admini.stkatdum, 
Vol. XIV., ]ip. 222, 228. The evec'ution of i general ■|)ower by will 
)>y a married woman has the etTect of makiiu’" the properly aj>poiiite<I 
Habit) for her debts and other liabilities in the samt' riianiier as her 
separate estate is made liable by the Married lyomen’s ITojuu'ty Act, 
1882 (45 & 46 VitT. c. 75), s. 4 ; see title Husuand and Wife, Vol. "X VI., 
pp. 388, 389. 

(?u) Be Guednlla, Lee v. Gncdalla's Trustee, [1905] 2 (3i. 831 ; Jenimj v. 
Andrews (1822), Madd. & G. 264 ; Sugden on Powcth, 81 li ed., j). 052 ; w'e 
Towoshend {Lord) v. Windham (175t>), 2 Ves. Sen. I. 

(?0 Be Van Hofjan, Sperling v. Bochfort (JHHi)), 10 <’h. D. 18, G. A. ; 
see Willoughby Osborne v. Hohjoake (1882), 22 t,'h. D. 238 ; (’ojrn v. 
Rowland, [1894] I Gh. 400. 

(o) Be De Lusi's Trusts (1879), 3 L. R. Ir. 232, where it was said that 
the question “ is one of intention, namely, wJielher the donee of Iho power 
iTieant by the exercise of it to take the proj>erty dealt with out of the 
instrument dealing th(‘ power for all juirposes or only for iho limited 
purpose of giving (dfcct to the particular deposition expressed”; Be 
Pinhde's Scttlemcnl (1879), 12 Ch. D. 667 ; Be Boyd, Kelly v. Boyd. [1897] 
2 Ch. 232. 

ip) Brickenden v. Williams (1869), L. R. 4 Eq. 310; Chamherlnin v. 
Hutchinson (1850), 22 Reav. 444; Wilkinson v. Schneider ilHlO), L. R. 
9 Eq. 423; Lefevre v. Freeland (1857), 24 Heav. 403; Re Van Tlagan, 
Sperling v. Rochfort, supra ; see Re Scott, Scott v. Hanbury, [1891 J 1 Ch. 
298 (general power cxo^ci^e<l by marriage ueitlement) ; Re Keowns Estate 
(1867), I I. R. Eq. 372 ; Blight v. HaHnolUmZ), 23 Ch. D. 218, C. A. ; 
Scriven v. Sandom (1862), 2 John. & 11. 743, 
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trustees, or to any individual object (q). No such intention, however, 
is shown where the donee of a general power makes a will dealing 
only with the settled i)roperty (r), or expressly distinguishes between 
hifl own and the settled property (x) ; and an express direction to 
pay debts, coupled with the appointment of an executor, takes the 
fund from persons entitled in default of appointment only so far as 
it is required to pay debts (a). 

Sect. 2. — Special Powers. 

1218. The exercise of a special power of appointment by will is 
purely a question of intention (/>), the burden of proof being upon 
those who assert aflinnatively the exercise of the power (c). A mere 
general devise or bequest does not operate as an execution of a 
special power (d). Thus, a ge-neral devise by a testator possessed of 
no real estate, but baviiig a special power to ap|>oint real estate, to 
])ei soris some of whom are objects (f*), or even to the solo object of 
the pow(!r (/), is not a valid exercise of a special power. 

1219. To exercise a special power there must be either (1) a 
reference to the power (f/), or (2) a reference to the property subject 
to the pow65r(/0, or ^3) an intention otherwise expressed in the will 
to exercise the power (?). 

1220- Any reference to a special power, however slight, is 


[q) Re Tinhde's Seiilement (1879), 12 Ch. D. 667 ; Re JckeringilVa Estate, 
Ilintilei; V, Ickeringill (1881), 17 Ch. I). 151 ; Willoughby Osborne v. 
Holyoako (1882), 22 Cli. 1>. 238 ; Coxen v. Rowland, [1894] 1 (’ll. 406 ; Re 
Horton, Horton v. Perks, Horton v, Clark (1884), 51 L. T. 420 ; Re Marten, 
Shaw V. Marten, [1902] 1 Ch. 314, i\ A. 

(r) Re Thurston, Thurston v. Evans (1886), 32 (.)h. D. 608; Bristoio v. 
Skirrow(\H10), L. K. 10 Eq. 1. 

Re l)e LusVs Trusts (1879), 3 L. R. Ir. 232 ; Re Boyd. Kelly v. Boyd, 
[IS97] 2 Ch. 232, following Re Davies' Truais (1871), L. K. 13 Eq. 163 ; 
80 <'- Re Marten. Shaw v. Marten, supra; Re Creed, Thomas v. Hudson, 
[1905] W. N. 94. 

(a) Laing v. Cowan (1857), 24 Beav. 112. 

(h) Bennett v. Abnre<>w (1803), 8 Vos. 609, 615; DeM7i d. Nowell v. 
Roake(\H2G), 6 B. & C. 720; Re Mills, Mills v. Mills (1886), 34 Ch. D. 
186 ; sec, further, title Powehs, Vol. XXIIL, pp. 32 et seq. 

(c) Re Mills, Mills v. Mills, supra. 

((/) The Wills Act, 1837 (7 WiU. 4 & 1 Viet. c. 26), a. 27 (see p. 618, ante), 
dofs not apply to special powciB {Re Hayes, Turnbull v. Hayes, [1901] 2 Ch. 
529, C. A- ; Cloves v. Awary (1 850), 12 Beav. 604 ; Russell v. Russell (1861), 
12 T. Ch. R. 377 ; Eumphery v. Uumpherif (1877), 36 L. T. 91 ; Pidgely 
v„ Pidgely (1844), 1 Coll. 255; Elliott v. EUioU (1846), 15 Sim. 321 ; Re 
Caplin's Will (1865), 2 Drew. & Sm. 527 ; Cronin v. Roche (1858), 8 
1. Ch. R. 103 ; Hawthorn v- Shedden (1856), 3 Sni. & G. 293 ; Cadell v. 
WiU^ocks, [1898] P. 21). 

(r) Re Mills, Mills v. Mills, supra. 

(/) ffarreyv. Harvey (1876), 32 L. T. 141 ; Re iriWianis {Esther), Foulkes 
V. Williams {\m)), 42 Ch. I>. 93, C. A. 

(tfj title Powers, Vol. XXI 11., p. 33. 

(ft) p. 34. 

(f) Ibid., \l 35 ; Re Weston's Settlement, Neeves v. Weslon, [1906] 2 Ch. 
620, iwrr Buckley, J,, at p. 624 ; WrigUy v. Lowndes, [1908] P. 348 ; Re 
Sanderson, Sanderson v. Sanderson (1012), 106 L. T. 26 ; see Re Huddleston, 
Bruno v. Eyston, [1894] 3 Ch. 695 ; irifd&ore v. Gregory (1871), L. R. 12 Eq. 
482 ; Rart’cy v. Harvey (1876), 23 W. K. 478 ; Bums v. CuUinan, [1904] 1 
1. R. 42, C. A. ; and title Powers, Vol. XXifl., pp. 32 el seq. 
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suflacient (A), Thus, an indirect reference to the power ( 1 ), or even a. 

a reference to the instrument crentinp; the power, may be enough (m). Special 
The reference must be specific («) ; but if the iiiientioii to exercise 
a special power is clear, an inaccurate or incomplete reference to it 
may suffice (o). A reference to a “beneficial” power may be treated 
as a sufficient reference to a special power (/)). On the other 
hand, an erroneous recital by a donee of a power that another is 
entitled to the property subject to the power does not amount to 
an execution of the power (q) ; nor does a statement, following 
an app(3iiitnient to one object of the power, that the donei^ makers 
no further appointment as she wishes the fund to pass directly 
to two other named ohjc^cts of the power amount to iier appoint- 
ment by implication to the latter (r). 

1221. Where a testator describes and disposes of specific ueforenoe to 
property, over which he lias a special power, in favour of ol^jects ( h \ 
or of ptii’sons some of whom are objects (/), without mentioning 
power, th(3 inference is that lie intended to exi^rciso it, even 
though he misdescribes the property («), hut the intention of the 
testator to dis])ose of the specific property subject to the power 
must be clear {}>). A gift in general terms of }u‘operLy similar to 
that subject to tlm power, such as a specific stock (r), or of legacicis 

(A) Be WUliams { Bsf her), Font Icen v. W illianis (IHHi)), 42 C’h. D. 93, 0. A., 
per Lindi.hy, L.J., at ]>. 97. 

{1) Be (Jomhefs Seltlemeul Trunin (1805), 11 Jut. (N. 8.) 008 (rof ere nee in 
anollier part of tlio will) ; Harvey v. Stracey (1852), I Drew. 73 ; Diseey 
V. Oros^e, Ft/rc v. Barker (1806), L. R. 2 Kq. 592 ; Lees v. Leen (1871 •, 5 
1. K. Kq. 549. 

{m) Uualoke v. Oell (1830), 1 Rush. & M. .015 ; Peirce v. M*Nealef 1 1894) 

1 1. R. 11«. 

(n) Be Wahh'e Trusts (1878), 1 L. R. Ir. 320. Real cBtate held on trust 
f<>r sale may pass under an appointment of personal estate although the 
will C()ntaiH.s also an appointment of real estate generally (B-e irviny, 

Irving v. Balden (1910), 129 L. T. Jo. 572). 

(o) Carver v. Biehards (1800), 27 Ileav. 48 \ 496, C. A.; Be Wilmol 
(1801), 29 tleav. 644 (rt^fcrenco to power as ( ontained in HctiltMnent of 
1819 instead of 18.39); Harvey v. Stracey (1852), 1 Drew. 73; Bruce v. 

Brace (1871), L. R. 11 Kq. 371 (reference to wrong power: defective 
execution ai<l(jd). * 

(p) Von Brockdorf v. Malcolm (1885), 30 Oh. D. 172 ; compare Ames v. 

Cadogan (1879), 12 Oh. D. 868. 

(q) L' Estrange v. Tj Estrange (1890), 25 L. R. Ir. 399; Bennefalhet v. 

Pennefatfier (1S73), 7 I. R. Eq. 300; Haverty v. (Uiriis, [1895] I 1. R, 

23 ; compare Be EneveFs Trusts, Power v. Power, 1 1912) 1 1. R. 511. 

(r) Be Jack, Jock v. Jack, [1899J 1 Oil. 374. 'J’o deprive a person of 
an unappoiiit(»(i fund it must be shown that there has been an actual 
appointment {Laiigslow v. Lemgslow (1856), 21 llcav. 552; Carver v. 

Biehards (1859), 27 Beav. 488); compare Foster v. Cautleg (1855), 6 
De G. M. & G. 55, where there was held to ho an appointment by 
implication. 

(8) Forbes v. Ball (1817), 3 Mor. 437 ; Davies v. Davies (1858), 4 Jur. 

(N. s.) 1291; Elliott v. EUiotl (1846), 15 Sira. 321 ; Re Davids' Trusts 
1859), John. 495. 

(D Re GratwicEs Trusts (1865), L. R. 1 Eq. 177 ; Bruce v. Bruce (1871), 

L. R. 11 Eq. 371. , 

(a) Mackinhy v. Sison (J837), 8 Sim. 561 ; Bruce v. Bruce, supra. 

ih) Bennett v. A burrow ( 1 803), 8 Ves. 609 ; Re Maiiingley's Trusts ( 1 862); 

2 John. &£ H. 426 ; Re IJnddlesion, Bruno v. PJyston, [1894] 3 Ch. 595. 

(c) Webb V. Honnor (1820), I Jao. & W. 352 ; Re Wait, Workman v. 

Petyrave (1885), 30 Ch. D. 617. 
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equal to the fund subject to the power (d), does not sufficiently 
evidence an intention to exercise the power. The effect of excepting 
out of a general gift part of property subject to a special power is 
to make the residue of the property pass (Vj)- 

If the gift primd facie specific (/), evidence as to the testator’s 
property is admissible in order to show whether lie intended to 
exercise his power {(i). If the testator possesses property of his 
own answering the rloscription the usual inference is that he did 
not intend to exorcise the power (h ) ; and a reference to property 
of the kind which is subject to the power coupled with an attempt 
to dispose of it in an unauthorised manner may rebut a presump- 
tion of intention to exercise the power (i). 

1222. The intention of a testator to exercise a special power, 
if not expressed, can only bo inferred from the words of his will 
and the circuinsiances at the time of executing it which were known 
to him, and which the court, putting itself in his place, is bound 
to regard {k). Two matters must be gathered from the construc- 
tion of tho will, namely, that the testator had the power in mind 
at the time of making his will and that he wished to exercise it (/). 
An intention to exercise a power is not, as a rule, implied if Die re 
is a gift over in default of appointment (m)* 

It requires very clear indications in the language of a will to 
infer an intention to exercise a special power wliich was non- 
existent at the date of the will (a). 


{(1) Jones V. Tiider (1817), 2 Mor. 533; Forbes v. Bull (1817), 3 Mer. 
437 ; Daries v. Thorns (1840), 3 Do G. Sin. 347. 

(c) iiViV/ V. Beid (1858), 25 Heav. 459, when^ a tci«itatrL\ having property 
of her own, and a spcc.ial jiowor to api>oiril other property, gave the whole 
of the residue of her property (except certain freeholds which were iiudndcd 
in the projK*rt.y subject to the power) to A., and it was held Unit in cons('- 
queuce of tlnv exwpUon the residue of the propt-rly subject to the power 
passed ; Walker v. Maehie (1827), 4 Russ. 75. 

if) As to what constitutes a specilic gift, see JRoheHson v. Brofidbent 
(1883), 8 App. ('as. 812; Bennett v. Aburrow (1803), 8 Vos. 609; lie 
JJaUhKfley's Trusts (1862). 2 John. & IT. 42(5. 

(f/) Be Huddleston^ h>nivo v. Eysion, [1894] 3 (.'h. 595; see Innes v. 
Sayer (1851), 3 Mac. tk. (h 606; v. (1788), 2 Bro. C. C. 297 ; 

Fnnnook v. Horton (1802), 7 Ves. 391 ; Joiies v. Tucker (1817), 2 Mor. 
533 ; Humphery v. Hvmphery (1877), 36 L. T. 91; Peirce v. M'Neale, 
[1894] I 1. R. il8; Be Herdman^s Trusts (1893), 31 L. R. Ir. 87; title 
Powers, Vol. XX HI., pjk 36. 37. 

[h) Foci V. Foci (1859), 4 Drew'. 024; compare Bcid v. Beid^ supra, 
Be Wait, Workman v. Petyraee (1885). 30 (31. 1). 617. 

*(i) Wildbore v. Greyoru (1871), L. R. 12 Eq. 482 ; Be Rickman, Stokes 
V. Bickman (1809), 8(1 L" T. 518. 

(/.) Be Mills, Mills v. Mills (1886), 34 Gh. D. 186 ; Be Williams [Esther), 
I'oulkes V. Williams (1889), 42 Ch. 1). 93. C. A. ; contra, Be Morgan (1857). 
7 1. Ch. R. 18. 

(0 Wrigley v. Lowndes, [1908] P. 348. 

(ia) Henderson v. Constable ( 1842), 5 Beav. 207. 

(a) Be Hayes, Turiibull v. Hayes, [1901] 2 Ch. 520, C. A., not follow- 
ing St dim an y, Wee^hn (1848), 16 Sim. 26; see also Re Wells' Trusts, 
Hardisty v. Wells (1889), 42 CL. D. 646 ; Doyle v. Coyle, [1895] 1 1. R. 
265; and pp. oig, 620, arUe (general powers). As to the legal possibility of 
exocttting a non -existent*^ special power by anticipation, see also Walker y, 
(1856), 21 Beav. 284, 305 ; Coxeper v. ifaHfe//(No. 1) (1856), 
22 Beav. 223, '229; Be BUickburn, v. Blackburn (1889), 43 Ch. D. 
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A wDl containing an express but partial exercise of a special 
power and a residuary giftpn;//(/ applicable only to tlio testator’s 
property does not operate as an appointment of tlie balance of the 
property subject to the power ((>), unless such an intention can be 
implied {p\ 

Language such as “ 1 wish to leave at my death everything I 
have power to will to” an object of the power, as a rule, and 
especially where the testator has no other power (q), indicates an 
intention to exorcise a special power (r), even thougli the bequest 
includes the testator’s ow'n property («), or the testator purporls to 
create interests in excess of the power, such as an absolute interest 
in lieu of a life interest (t), 

A residual*}" gift to persons who are objects of a special power may 
operate as an ai)pointineut to them of a fund wrongly appointed to 
a person w’ho is not an object (a). 

The fact that a testator possesses a general as well as a special 
power does not ipifo facto prevent a general reference to powers from 
being sufficient to ext reise a special power, but may bo taken into 
consideration in arriving at the testator’s intention (/>); where the 
word “a.j)point” is used, an intention maybe gathered that the 
testator means to exercise a special power (c), especially if ho has no 
general power {<!), Extrinsic evidence is admissible where the word 

76, where a will rciaiblishcd after the creation of a ])ower operated to 
exercise il ; Jlopev. Hope (1851), 5 (lilY. lit; title I’ow'kus, Vol. XXIIL, 
pp. 43, 4t. 

(o) JIugkvft V. Turner (1834), 3 My. & K. 660; Uuilcr v. Gray (186t' . 
6 Ch. x\pp. 20. 

(p) Elliott V. Ellioii (1840), 16 Sim, 321 ; Davies v. Fitthnr (\M2)t 5 llcav. 
201 ; Uarveij v. Slracey (1852), 1 l)rew. 73. 

(q) Seo Jie Kickardson's Trwts (1880), 17 L. R. Ir. 430; Me Mayhew, 
Spencer v. Ciiihush, [1001] 1 Cli. 077 ; He Milner, Bray v. 3lilner, [1890J 
1 Ch. 503 ; title Powers, VoI. XX 11 1., pp. 33, 34. 

(r) Wrigley v. Lowndes, [1908] P. 348; see also Be lllaokhurn. Smiles 
V. IJlackburn (1889), 43 Ch, IJ. 75; Be Swinburne, Swinburne v. Bill 
(1884), 27 Ch. 1). 690, where y)art of the propci y Biihjoot to the power 
purported to bo ^iven to persons not objects ot the jjower; Gainsford 
V. Dunn (1874), L. K, 17 Kq. 405; Be Boyd, Eeild v. Boyd (1890), 03 
L. T. 92 (attempt to create illegal interests) ; Thorrdon v. TUornion (1875), 
L. R. 20 Eq. 599; Bailey v. Lloyd (1829), 5 Russ. 330; Fcrricr v. Jay 
(1870), L. R. 10 Eq. 550; comxmrc Be HuuVs Trusts (188.5), 31 Ch. 1>. 
308 ; and disi inguish Hope v. Hope, svpra, where the will was not ttulllcieutly 
nrecisc and doliiiitc. 

(«) Byrne v. Cullinan, [1904] 1 I, R, 42, (h A. 

(t) Be Teape'a Trusts (1873), L. R. 16 Eq. 442, 

(a) Be Hunt's Trusts, supra. 

{b) Be Bichman, Stol’cs v. Rickman (1899), 80 L. T. 518 (spooial power 
held not exercised); Thorntony. Thornton li. R. 20 Eq. 699 (special 
and general powers held exercised by general words) ; Fcrrier v. Jay, supra 
(special power held exercised) ; Be Acketiey. Chupman v. Andreu), |1913] 
1 Ch. 510; see also Be Milner, Bray v. Milner, supra; Be Sharlamd, 
Re Bew, Bew v. Whipple, [1899J 2 Ch. 530. 

(c) Be Mayheio, Spencer v. Cuibush, supra ; Be Milner, Bray v. Milner, 
supra : Kent v. Kent, [1902] P. 108 ; Fidgety v. Bidgely (Iflii), 1 Coll. 256; 
compare Be Cotton, Wood v. Cotton (1888). 40 Ch. I). 41 ; Cooke v, Cunliffo 
(1851), 17 Q. B. 245; Sykes v. Carroll, [1903| I I. R. 17; Weston's 
Settlement, Beeves v. IPcB/on, [1906] 2 Ch. 620; Be Sanderson, Sanderson v, 
Sanderson ( 1912)^ 106 L. T. 26 (cases of special powers not being exercised 
by general words). 

(o) Be Richardson's Trusts, supra. 
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“appoint** is used to show that the testator possessed no other 
power of appointment at his death (<?). 

A direction to pay rlcbts and general and testamentary expenses 
out of a fund whicli ex hfpotheai includes the fund subject to the 
special power is not in itself sufficient to negative a presumption of 
an intention to exercise the power otherwise established (/). 

1223. Where a person has a special power of appointment and 
also a power of revocation and new appointment, an appointment 
expressed in general words does not extend to property which the 
appointor cannot appoint without the exercise of the power of 
revocati(jn, if tliere is other property to which the appointment can 
apply ip). Similarly, a will exercising a special power, which is 
afterwards exercisinl by deed reserving a power of revocation, does 
not afFocfc the property appointed hy deed ( //). 

1224. An appointment by will in exercise of a special power in 
favour of an object of the poww is not preserved from lapse in the 
event of the object predeceasing the appointor and leaving issue 
living at tiie latter’s death (/). 


Part XIII.— Construction of Wills 
in General. 

SncT. 1.-— Functions of a of Cinh'itnirfiim, 

1225. The cardinal rule of lilnglisli law as to the effect of a will 
is that the intention of the testator, as declared by liim and 
apparent (/) in tlie words of liis will, has effect given lo it, so far 
and as nearly as may be consistently with law (/). The application 


(e) He Mui/heu\ Spencer v. Ciilbiish, [lOOl] I ( ’h. (>77 ; compare Ke 
If uddlesion^ Jiruno v. Ey^ton, [181)4) 3 Uli. oUr). 

(/) v. Eofiter (I SCO), I Joliri. A:, 11. 30; He Teapr's Tnifitn (1873), 

L. R. 16 Kq. 442 ; He Swhiburney Swinburne v. Pitt (1884), 27 Cli. 1). GDG ; 
He Braif v. Milner, [1890] 1 Ch. 503; contra, Cloystoun v. Walcott 

(1813), 13 Siiu.‘023. 

ig) Pomfret v. Perrii\'g (18.54), 5 De O. M. & G. 775, C!. A. ; see Charles v. 
Burke (1888), 43 Oh. 1). 223, n. ; and the other cases cited at p. OIU, ante 
(general powers). 

(h) Re WelW Trusts, Uardisty v. Wells (1889), 42 Odi. D. 646. As to 
circuiiistaiicos where a powder of revocation may be impliedly exercised, 
BOO Qiiin V. Ai^strong (1876), 11 I. R. Kq. 101. 

(i) Holyland v. Lewin (188 1), 26 Ch D. 266, C. A., disapproving Vreme v. 
Clement (1881), 18 Oil. I). 499; see Griffiths v. Gale (1844), 12 Sira. 327, 
3)64 ; Freeland v. Pearson (1867), L. R. 3 Eq. 658. As to the effect of the 
Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 33, on general powers, see 
p. 612, ante ; and, further, os regards lapse in connexion with powers, 
pp. 607, 608, ante. 

(k) PapilUon v. Voice (1728), Kol. W. 27, 32. 

[D Manning's Case (1609), 8 Co. Rep. 94 b, 05 b ; Blamford v. Blamford 
(1615), 3 Biilst. 98, JOS, 107; Smith v. Clever (1688), 2 Vern. 59. 60; 
King V. Melling (1673), 1 Vent. 225, per Hale, C.J., at p. 228 (“the law 
to expound testament”); Doe d. Long v. Laming (1760), 2 Burr. 1100, 
jajf WiLMOT, J., at p. 1112 (“ the polestar for the direction of devises *’) ; 
Ros d. Dodson v. Grew (1767), Wilm. 272, 274; Hodgson v. Ambrose (1780), 
1 Doug. (K. B.) 337, per Buixer, J., at p. 341 (“ the first and great rule 
... to which all others must bend”); Toihill v. Pi/< (1816), ] Madd. 
488, 509; Egerionx. Brawnlow {Earl) [ISbZ), 4 H. L. Cai. 1, 181 (“the 
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of the rule resolves itself into the two questions of construction (m ) : 
first, what is the intention of the testator disclosed hy the will; 
and secondly, how can effect be given to that intention {n\ 

1226. The first duty (o) of a court of construction is, therefore, to 
ascertain the language of the will, to road the words used and 
ascertain the intention of the testator from theni(/)V, it is not 
merely to ascertain what the testator’s actual mental intoiitionB 
were (q). Where the will must ho in WTitiiig., the only question is, 
what is the meaning of the words used in that writing (r). The 
expressed intention in all cases is considered to bo the actual 
intention {,«?), and the court cannot give effect to any intention 
which is not expressed or implied in tlio language of the will(0. 

1227. The court of construction, in aseorlaining the intention, is 
concerned with three distinct questions, namely: (1) w'hat words 
has th(i testator used to express his int(‘ntionB(a); (‘J) what is the 
raeaiiing of such words in relation to tho persons and things 
described, that is to say, who and what are the s|)e(nfic f)ersons and 
things to he idtiiiliBed as the donees and the subjects of disposition 
or aa tlie porsona aJid things otherwise men tione.d in the will (/>) ; 
and (3) what is the meaning of the words in relation to the 
disposition of such properly among such donees (c). Although, as 
a matter of construction, these questions may l)ecoiue iuter-relaied, 
the attitude of the court is in the first instance distinct in each case 
with regard to the evidence admissible. 

govoriiitig principle ") ; Ex parte Wynch (1864), 6 l)e (i. M. & U. IH8, 

(*‘ the great principle”); Baker v. /?a/cer (1858), 6 If. L. Cas. 616, 0w.‘ , 
Re organ, Morgan v, Morgan, [1803] 3 Cli. 222, 228, C. A. ; Re Balmer, 
Balvier v. Answorlh, [189.3] 3 Ch. 369, (J. A. per Lindlet, L.J., at p. .373 ; 
HiokLing v. Fair, [1899] A. 0. 15, 27 (” the cardinal rule or principle ”). 

(m) Tolhill V. Pitt (1816), I Madd. 488, per Skwkll, M.U., at p. 609. 

(n) Doe d. Bickman v. Hofdewood (1837), 6 Ad. Kl. 167, 174. 

(o) Hill V. Grange ( 1554), I Plow'd. 164, 170 (** I he oltic© of tho judges ”) ; 
Ongley v. Chambers (1824), 8 Moore (c. f.), 665, • S5 ; Maepherson v. Mae^ 
pherson {\S5'2), 16 Jur. 847, 848; Marlin v. Lee iJHOO), 14 Moo. P. C, 
142, per Turner, L.J., at p. 153 (“ tho paramount duty of tho courts ”) ; 
Enokin v. Wylie (1862), 10 H. L. Cw. I, 26; ^omiskey v. Bowring- 
Uanbuny, [1906] A. 84, 91 ; and kco p. 6:{|, post. 

(p) Re Freeman, Hope v. Freeman, [lOplJ 1 Ch. 681, C. A., per iJc/cK- 
LEY, L.J., at p. 691. 

(q) Doe d. Gwillm v, Gwillim (1833), 5 B. & Ad, 122, per I'arke, J., at 

p. 120. 

(r) Grey v. Pearson (18.57), 6 H. L. Ca». 61, per Lord \VEN.si.F.yj>Ar.E, 

iit p. 106 ; Roddy v. Fitzgerald 6 H. L. Can. 823, per liord Wensley- 

DALE, at p. 876 ; Waring v. Carrey (1873), 22 VV. \i. LjO. 

{8) “What a mail intends and the expression of his intention are two 
different things, lie is bound, and those who talo; after him are hound 
by his expressed intention ” {ISimpson v. Foxon, \ 1907] F. 64, per Bab- 
GRAVE Deane, .1., at p. 57). 

(f) Seals V. Rawlins, [1892] A. C. 342, per Lord ilATJSttURY and Lord 
Watson, at pp. 343, 344; lAveaey v. Livesey (1819), 2 ll. h. Ca». 419; 
WiUan V. O'Leary (1872), 7 Oh. App. 418, 45.3; He Cleveland's (Duke) 
Settled Estates, [1893J 3 Ch. 244, 251, IL A. 

(a) As to evidence of the words of the will, sei.' p. 633, post.^ 

(b) Webber v. Stanley (1864), 16 C. B. (s. s.) 698, 761 (the construction 
of the will is for the court, and “ the application of the words of the will 
to the person or thing de.scribed is part of the operative construction ”j. 
As to the evidence, see pp 037 et seq,, post, 

(c) As to evidence for this purpose, see p. 616, post. 
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1228. When the intention of the testator has been discovered, 
the inquiry then to be made is whether there is any rule preventing 
the intention from taking effect (d), and, generally, how the intention 
can be effectuated ; and the court is under a duty to give effect to 
it accordingly (c). 

Any rule the application of which is independent of the intention 
of the testator, and may operate against or to defeat that intention, 
is generally known as a rule of law(/). 

Any rule adopted by the court for ascertaining (/ji) or effectuating (//) 
the intention of the testator as declared in the will, and dependent 
for its application to any will upon whether it is consonant with or 
contrary to the whole will (i), is generally called a rule or canon of 
construction (/:). 

1229. With regtird to all wills under w'liicb the title of the donees 
is by law subject to that of the testator’s personal representative (/)♦ 
a court of consLniction does not enforce an unadmitted (m) title 


(d) Garth v. Baldwin (1755), 2 Vcr. Sen. (541), per Lord IT ardwicke, L.C., 
at p. 055 ; Tatliam v. Jhnmmond (18(54), 4 Do (1. J. & Stn. 484, 480 (morl- 
inaiu). “ The question whether Iho intention bo consistent with the rule.<i 
of law or not can nev(ir arise till it is settled what the intention was ” 
(Ilodgaon v. A mftro.vc (1780), 1 Doug. (k. u.) 337, per 15ullf,k, J., at p. 342). 
As to the doubtful and ambiguous cases of construction, where the court 
acts on the maxim vt rant magiit vnleat qximn pereat, see p. 668, post ; and 
sec title Perpetuities, Vol. XXI L, pp. 300 ei seg. 

(c) Doe d. Tremewen v. Permewen (1840), 11 Ad. & EI. 431, 436 ; Sinilh 
V. Osborne (1857), 0 H. L. Cas. 375, 303 (“however expressed’'; see 
p. 652, po«(): Rose v. Rose, [1807) 1 1. R 0, 57, C. A. (the “fundamental 
theory’' of the function of the court). 

(/) For example, the rules of law as to mortmain and limitation of 
estates ami interests generally. 'I'ln* rule in Shcllcg's Case (1581). 1 Co. Kep. 

03 b (see title Real Property and Chattels Real, Vol. XXIV., p. 220), 
is termed a rule of law', not a rule of coustruction ; but as to how far it is 
a rule to give effect to the inlenlion, see Bowen v. Lewis (1884), 9 
App. (-as. 809, p/i-r Lord (’airns, L.C.. at p. 007; compare note (A), infra. 

{g) For example, see the general principles stated, pp. 651 et seq., post, 
(li) 'riuis, the ct/-pr^s doctrine (as to wdiicli see title Perpetuities, 
Vol. XX 11., pp, 367 et scq.) is termed a rule of construction, but is 
inoperative in determming in the first instance the intention of the testator 
( Monypermy v. Dering (1850), 7 Hare, 568, per Wigkam, V.-C., at p. 580). 
Some cu.se8 under the doctrine of implication are based, not on ascertaining 
the intention, which ex hypoihesi is not expressed at all, but on effectuating 
inteution.s W'bich are expressed and nseertained ; sec Parker v. Tootal 
(1865), 1 1 II. L. Cas. 143, per Lord W?:sTnuKy, L.C.. at p. 161. 

(t) Certain “rules of administration’’ are applied by the court in 
administering the estate of a testator, and are also dependent for their 
Application on his intention, namely, tlie rules as to the primary liability 
of personal estate for debts, and a.s to interest on legacies (see Watford 
V. Watford, [1912] A. C. 658, 663). As to such rules generally, see titles 
Executors and Administrator.*?, Vol. XIV., pp. 285 et eeq. ; Rent- 
charges AND Annuities, Vol, XXIV., p. 500. 

\k) As to the general principles of construction, see p. 651, post ; as to 
canons of construction applied in special cases, see pp. 665 et seg., post 
(t) 8cc title Executors and Administrators, Vol. XIV., pp. 210 eeq. 
As regards ,the effect of probate on real estate, see ibid., p. 212. As to 
the power of a court of construction to look at the original will, see ibid., 
p. 211; and p. C33, 

(m) ComiKire Jerivise v. Northumberland {Duke) (1820), 1 Jac & W 
659, 570: RobheunT. Cooper (1831), 4 Sim. 131,* Lock v. 

4 Sim, 132, ^ 
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under a will until it has boon authenticated by the prant of 
probate or letters of administration with the will "annexed in the 
court entitled to grant probate of it(n); and the court, in general, 
receives such grant, while unrevoked, as conclusive, ovidenco of the 
testamentary capacity of the testator, the testamentary nature of 
the instrument, and the validity of the will as regards form and 
execution (o). This conclusive effect applies to probate even where 
the original will was forged (p), or obtained by fraud or im[K)si. 
tion (q), and can only l)o put aside in a court of construclion by 
showing that the probate itself was forged (r), or obtained by 
fraud («), or that the alleged testator was living (0, or that the court 
by which it was granted had no sufficuuit jurisdiction (u). Probate 
is not conclusive, liowever, as to the right of the testator to dispose 
of the property concerned (a) or other collateral matters (h). 

The court assumes that all documents admitted to probate are 
testamentary documents to be construed in order to ascertain the 
intention (c), and that they i)roperJy constitute the whole of the 
testamentary dispositions of the te.stalor {dl 

{n) Yates v. Thomsov (1835), 3 C\. & Fin. 544, 575, 570, H. h. ; Tucker 
V. /tman (1842), 4 Man. & G. 1049; J*rice v. Dewhvrst (1838), 4 My. & 
Or. 76; Real Property Cotainissioncra’ Fourth Report, p. 38. Formerly a 
court of equity had jurisdiction to entertain a bill to CRtablish a will against 
an heir-at-law {(Jolclough v. Boyse (1857), 0 II. L. Cas. 1), but would not 
direct an issue devisavit vcl non against the heir {Lorton ( Viscount) v. 
Kingston {Earl), Kingston (Earl) v. Loiion ( Pimiunt) (1838), 5 Cl. &, Fin. 
260, H, L.) ; and if an heir iiiipcachod a will of real osiale, tbo court had • 
discretion to direct an issue devisavit vel non in a court of law, or mei'-iv 
to remove obstacles to the heir assorting his title in ejectinciit ; see, f. 
example, Cooke v. (Jholmondeley (1849), 2 Mac. & G. 18 ; Bouse v. liossborovgh 
(1857), 6 H. L. Cas. 2, where the earlier cases are discussed ; and, generally, 
Real Property Commissioners’ Fourth Report, pp. 30. 37. 'J’bo practice is 
now in genoriii governed by the Court of Probate Act, 1857 (20 k 21 Viet. 
0 . 77), 88. 61 — 64. As to the effect of the Judicature Acts, 1873 — 1804, 
see title Executors and Adminrstrators, Vol. \1V., p. 152. 

(o) Real Property CommisHiouers’ Fourth Re.} u t, p. 38 ; Thornton v. 
Curling (1824), 8 Sim. 310, 313 ; Alien v. Dundas ( 1 789), 3 Term Jicp. 125 ; 
Griffiihs V. Uarnilion (1806), 12 A'cs. 298, 307 ; oompiirc Llewson v. Bhellcy, 
[1914] 2 Ch. 13. C. A.; and see title Executors ^nd Admi.nistratoks, 
Vol. XIV., p. 210. As to the contents ol the will, see, furtlier, p. 633, post 

(p) E. V. Vincent (1721), 1 Sira. 481 (ou trial on indictiiMuit for forgery 
of will, production of unrevoked probate is a good delence) ; Blame v. 
Beal (Mil), 1 P. Wins. 388. 

(q) Kerrich v. Bransby (1728), 7 Pro. Pari. Cas. 437 ; and see title 
Executors and Admin is fuatoivs, Vol. XIV., j*. 21 1. 

(r) Noellv, Wells (1668), 1 Lev. 236 ; Allen v. Duudas, supra. 

(«) liarnesly v. Bowel (1749), I Ves. Sen. 284, 287. 

(t) Allen V. Dundas, supra, at pp. 129, 130; Heal Property Commis- 
sioners’ Fourth Report, p. 38. JSuch a fact is ground for revocation of 
probate, as to which see title Executors and Admin i.*i'iuATORs, Vol. XIV., 
pp. 213, 214. 

(m) AUen v. Dundas, supra ; Young v. Elwotihj (1833), 1 My. & K. 215. 

(o) SmaH v. Tranter (1890), 43 Ch. D. 587, 59.3, C. A. (will of wife dis- 
posing of her choses in action). 

(b) See title Executors and Administrator'^, Vol. XIV., p. 210. 

(c) Bradford v. Young (1885). 29 Ch. D. 617. 625, C. A. (an«gned will) ; 
Re Price, Tomlin v. Latter, [1900] 1 Ch. 442 (holograph) ; Re Walker, 
MacGoU V. Bruce, [1908] 1 Ch. 560 (holograph) : Rc Barranee, Barrance v. 
EUie, [1910] 2 Ch*. 419, 421 (list of names, with a sum of money written 1o 
each name). 

(d) Ab to evidence of the words of the will, see, further, p. 633, post. 
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1230. A mistake in a will, such as an en*or in a name or 
description or in the insertion or omission of any words, whether 
by the testator or his draftsman, can be corrected by the eourtof 
construction (e), but only on the references obtained from the whole 
will, and not on any parol evidence (/), other than such evidence of 
the material circumstances as is admissible in construiri{i; the will (^). 

The court has no jurisdiction to correct the probate (/<), and must 
be satisfied on the construction of the will alone that there is a 
mistake or omission in the will; whenever the matter is merely 
doubtful, the court adheres to the words of the wdll (i). 

1231. The jurisdiction of the court in the construction of a will 
is not onstod by the fact that the will is in a foreign language, or 
has to ho construed by foreign rules of construction (k) ; or by 
any dirc'ctinn or recommendation by the testator that questions of 
construction are to be decided in a different manner, for example, 
by the trustees or executors, or by arbitration (o) ; and a direction 
that a beneficiary resorting to litigation for the purpose shall 
forfeit his interest is inoperative to the extent of preventing him 
from seeking the aid of the court (7>). 


(c) Clarke v. Norrie (1707), 3 Vos. 3(52 ; J)ent v. Pepya (1822), Madd. & 
G. 350 ; Re Boehm (1801), 7 T. L. R. 368, cited in lie Baynham, Bart v. 
Maciceneie (1801), 7 T. L. R. 587. As to the rules of construction as 
regaj'ds altering the words of a will, soc p. 674, post. 

{/) Bhergold v. Boone (1807), 13 Vca. 370, 370 ; SevehurgU {Earl) v. 
Newburgh {Oounteaa Dowager) (1620), 6 Madd. 3(54 ; fcJugdeii, Law of 
Property, pp. 196, 367 ; Miller v. Travera (1832), 8 Bing. 244 ; Langston 
V, Langston (1834), 2 Cl. & Fin. 194, 238, H. L. ; Re Chenoweth^ Ward v. 
Dwelley (1001), 17 'I'. L. R. 515; see i)p. 635, 636, post. Such evidence is 
aduiissible only in a eourtof probate ; see p. 511, ante. As to the rules of 
construction in such a case, see p. 684, no«h 
(g) Bradshaw v. Bradshaw (WiQ), 2 Y. & C, (ex.) 72. 

()i) Taylor v. Creagh (1858), 8 1. Oh. R. 281, 287. Any correction of a 
will must !)e done by the court of probate (Re By water. Bywater v. Clarke 
(1881), 18 Ch. 1). 17, 22, 0. A.); except where the correction can bo made 
rvH a matter of construction of tbe will taken as a wliole ; sec p. 630, ante. 
Kvidenco may be given in a court of probate in order to except words out 
of a grant on the ground of want of knowledge and approval on the part 
of the testator; see title Executors ani> Administrators, Vol. XIV., 
pp. 178, 179; as to omitting from the pni bate words introduced in the 
will by mistake, see ibid., ]>p, 168, 179; Vaughan v. Clerk (1902), 87 L. T. 
144 ; JlarJdcw v. Turner (1000), 17 T. L. R. 10: In the Goods of Wrenn, 
[ 1908] 2 1. R. 370; as to revoking a probate containing a mistake, see 
Brisco V. BdiUie IlamUion, f 1902] P. 234. 

(i) Mcllish v. Mcllish (1798), 4 Ves. 45, 50; Philipps v. ChamherJaine 
f 1798), 4 Yes. 61, 57 ; Thompson v. Whitclock (1859), 4 Le G. & J. 490, 
500, 601, C. A. As to the character which the context of a will must 
bear in order to show mistake, see Morgan v. Thomas (1882), 9 Q. B. D. 
613, 645, 646, C. A, 

(k) Di Sara (Duchess) v. PhiJlipps (1803), 10 II. L. Cas. 624, 636, 639, 
640 ; Re Bonnefoi, Surrey v. Perrin, [1912] P. 233, U. A. ; compare title 
Conflict of Laws, VoL VL, pp. 230 el aeq. 

(fi) Massif V. Rogers (1883), 11 L. R. Ir. 409 ; see also Price v. Dewhursi 
(1837), 8 Sim. 279, where the court set aside the executor’s decision as 
fraudulent ;» Re Walton's Estate (1856), 8 l)e G. M. & G. 173, C. A. Acts 
done in good faith, under a determination by tlie tribunal set up by the 
testator, arc valid, it 'appears, not only to protect the executors or 
trustees, but for all purposes (In the IktB of Thompson, Brake v. Mason, 
[1910J Victorian Law Reports, 251, 255). 

(5) Rhodes v. Muswelt Hill Land Co. (1861), as reported 30 L. J. (cn ) 
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On the other hand, a condition that a beneficiary shall not 
dispute the validity of the will (c\ or of any other instruinent or 
shall not interfere with the management of the tesliitor’s estate (r), 
and on breach of the condition shall wholly or partially forfeit his 
gift, rnay be valid and operative for the pnr}K>se of caiising a 
forfeiture on litigation by the donee (/). Such a condition, however, 
is not consti'ued privid facie to extend to cases whore there is a 
reasonable cause for litigation {fi\ or to defending proceedings 
taken by persons other than the donee (h ) ; if it is coucIkkI in 
language which prevents the donee resorting to any proceedings 
whatever concerning his gift, even to secure its cnjoyuient (i\ 
or if in the case of gifts of personal estate (/,) it is merely 
imposed in tcrrorcm{l) on the legatee, it is repugnant to the gift 
and void. 

1232 . In an ordinary case, whore the rights under a will aro in 
dispute and a nioatiing can ho attaclied to the words, the court is 
im<ler a duty not to decline the jurisdiction to declare the nn'aning 
of the will (/«). subject to the qualifications that it is a jnattor of 
discretion to answer a qu(*.stion arising on a contingency which 


500, 511 ; Miissy v. Rogers (1880), 11 L. IL Tr, 400. 'Plio jxtsoub claiming 
under the teslator may agree upon arhil ralion; see HUlout v. I^ain (1747), 
3 Atk. 4SG ; Hughes v. 11 hiiby (1872), 7 1. It. liq. 08. Ah to ilic Htay of 
procetMlingH alter Biicli a Hubmission to arbitration, compare title Aujutua. 
TION, Vol. I., p. 451. 

(c) Iloughtou V. Houghton (1750), 2 Vos. Sen. 12; Cvokc v. Tunwr 
(1840), 15 M. & W. 727. 

id) ViolHt V. Broolmun (J8«57), 26 L. .T. (cii.) 308. 

(e) Adams v. Adams^ (1802] I (Oi. .360, C. A. 

if) Ihid (frivolous aetioiiH) ; and hoc Ro Allan, Havelock v. Havelock- 
Allan (1800), 12T.L. H. 200(prom*difig.s in l^arliainent). A d(mee having 
a vested iiit/ereftt does not diKpute a will by merely claiming payment of a 
legacy <lirecte(l to accumulate*, in re«peot of wluAli he in (mtitled to give 
a diacliarge and put an end to the accuinulaii* u {Rhillips v. Phillivs, 
[1877] W. N. 260). 

ig) Howell V. Morgan (1688), 2 Vern, 90; Adavis v. Adams, supra, per 
Locks and Kay, L..I.f., at pj>. 375, 377 ; Re, Williams, Williams v. 
Williams, [19121 1 t)h. 300, 401; see also Nutt Burrell (1724), (hiH. 
Ump. King, 1 ( frivolous action, but no forfeiture); Wallace v. Wallace 
(1898), 24 Victorian Law Kc[)(»rtH, 859; Harrison v. Harrison (1904), 
7 Ontario Law Koports, 297. 

(A) Cooke V. Cholmondeley (1849), 2 Mac. & G. 18, 2.S ; Massy v. Rogers, 
supra, at p. 421; Warbrick v. Varley (No. 2) (1861). 30 jjeav. 347; 
Wilkinson v. J)yHon (1862), 10 W. R. 681 ; and ace Tomlin v. Hatfeild 
(1841), 12 Sim. 167. 

(i) Rhodes v. Mnswell 11 ill Land Co. (1861), 29 Ilcav. 560, 503 ; Re 
Williams, Williams v. Williams, supra. 

{k) The rule does not apply to devises of real estate, or Iegaci(* 
charged on real estate ; see p. 590, ante. 

(l) As, for instance, where there is no gift over on forfeiture [Morris v. 
Burroughs (1738), 1 Atk. 399, 404; Lloyd v. Spillet (1741), 2 Aik. 148). 
A gift over, or direction that the gift i.s to fall into residue on breach of ihe 
condition, prevents such a construction [Cleaver v. Spurting (1729), 2 I*. 
Wras. 526, 628 ; Warbrick v. Varley (No. 2), supra, at p. Bievenson 
V. Abingdon (1) (1863), 11 VV. R. 935). As to conditions in terrorem, 
see pp. 588 et sea., ante. 

(m) Crofts Y. Aomts/t, [1905]2 1. R. 349. 362. 36.3, 0. A. ; and see Dormer 
y. Phillips (1855), 4 De G. M. & G. 8.55, 859; Ashby V. White (1703), 2 
Ld. Uaym. 938. per Holt, C.J., at p. 956. 
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ha«» not yet happened (n) and that it is a matter of duty not to 
answer a contingent question unless the court has before it a 
rei)re30ntative of every interest that may in any event be affected (o). 

Further, in cases of doubtful construction, the court may decline 
to force a title under the will on a purchaser, even where as between 
parties claiming under the testator the court would interpret the 
will and declare and enforce the rights arising under it (p ) ; a title 
may, however, be forced on a purchaser where the doubt is resolved 
by the application of a broad, general principle of construction not 
depending on any context (q). 

1233. Proceedings in the High Court of Justice (r) to determine 
the construction of a will may be commenced by originating 
summons (.9); the costs of such proceedings are subject to tJio rules 
relating to actions to administer the testator’s estate (/). 

Sect. 2. — Kvuh'uce Admiasihle in a Court of ConatrucAion, 
iSi'L-Si:(n\ l.~(ic7icnil Uidc. 

1234. In a court of construction (//) the only legitimat3 evidence 
of the testator’s intentions is tiie will itself properly authenticated (//•); 
in order that the will may be properly expounded, however the court 
adopts the general rule that any evidence of the circumstances is 
admissible which in its nature and effect simply explains what the 
tosliUor lias written {x) ; but no evidence can he admissible, excejit 
possibly in one class of ca.ses (a), wliich in its nature or effect is 
applicable to the purpose of sliowing merely what he intended to 
have written (/>). In other words, parol evidence is not to bo resorted 
to except for the ])urpoBe of proving a fact which makes intelligible 

(m) As to declaratory orders in siioli cases, see title Judoments and 
Orders, Vol. XVJII., pp. J83, 184. 

(o) As to the power to make representation orders in such cases, see 
title Practice and Procedure, Vol. XXIII., p. 103. 

(p) Jiofjergy. Waterhouse (1858), 4 Drew. 320, 330. Decisions apparently 
contradictory, even on the construction of the same will, have been recon- 
ciled on this "ground ; sec Doe d. Clift v. Birkkead (1840), 4 Excli. 1 10, 12G, 
explaining the contrary decision in Edwards v. Allision (1831), 4 Russ. 78. 
As to title to and sale Vjf land generally, see title Sale or Land, Vol. XXV., 
pp. 285 et seq. ; as to specific performance in cases of doubtful title, see 
title Specific Performance, Vol. XXVIJ., pp. 53 et seq. 

(q) Radford v. Willis (1871), 7 Ch. App. 7, 11. 

(r) See title Courts, Vol. IX., pp. 52 et seq. 

(s) R. S. (\, Ord, 54, r. 1; Ord. 55, r. 3; see title Pr.\ctice and Pro- 
cicdure, Vol. XXIII., p. 180. 

(0 See title Executors and Administrators, Vol. XIV., pp. 347 et seq. 
m {u) As to evidence in a court of probate, see title Evidence, Vol. XIII., 
pp. 471, 472 ; and p. 611, ante. The re is a distinction, in the matter of 
evidence, between an inquiry into the meaning of a will and an inquiry 
into the existence of such a document, or an inquiry to what extent it 
Tcpresonts the testamentary intentions of the deceased (ReffeU v. Reffell 
(1800), L. R. IP. & D. 139, 141, explaining Guardhouse v. Blackburn 
(1806). L. R. IP. &.D. 109,114). 

(«>) As to evidence of the words of the will, see, further, pp. 633 et sea,, post. 

(x) llawpshire v. Peirce (1761), 2 Vcs. Sen. 210, 217, as qualified by Doe 
d. Hiseocks {■, Hiscoeks (1839), 5 M. & W. 363, 371. 

(а) See pp. 643, 650,^o.sf. 

(б) Wi^iain, Extrinsic Evidence, pi. 9 (Srd ed. pp. 8, 9), cited with 
approval in Re Mayo, CAeafer v. Keirl, [1901] 1 Ch. 404, per Farwell, J., 
at pp. 406. 4uO. 
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something in the will which, without the aid of extrinsic evidence, Sect. 2. 
would not be intelligible (c). Evidence 

This rule applies to the construction of wills governed by the law Admissible 
of any other country ns well as to English wills, and is Ihoreforo inaConrt 
independent of the statutory requirements as to form and 
execution (d), stmction. 


Sub-Sect. 2 . — Jivirlencc of the Wonh I'fctI mill Dufioeiliimt Math hy the, TesUilnr. 

1235. With regard to discovering what w'ords the testator used, ivoiwic, 
and what dispositions he made, the court of construction accepts 
the probate, in all cases where the title of the donees is by law 
subject to that of the testator's personal representative (r), as con- 
clusively showing the state in which the will was at its execution (/), 
and containing the whole will to bo construed (q). By statute, the 
probate is evidence of the will in certain other cases (h). With those 
exceptions the words of the will inusi 1)0 directly proved or bo admitted, 
and the probate is not admissible in evidenco for this purpose (i). 

The court may in all cases look at the original will in order to original will 
settle questions arising on the punctuation, or on the introduction of conHidered. 
a capital letter or other mark which may indicate where a sontenco 
or clause was intended to begin, and which may aiTect its senHO, or on 
the effect of blanks in the will, and generally in order to see whether 
any light is thrown on the construction of the will by its form (A:). 

(o) (Jlementson v. Gandy (1836), 1 Keen, 309, 310; lie GlaBBtngfon^ 

Glassingion v. Folkitf [1906] 2 Oh. 305, per Joyce, J., at p. 314, explaiun ' 

Iligqins v. Dawson, [1902] A. 0. 1. 

(d) Yates v. Thomson (1835), 3 CL & Tin. 544, II. L. ; He Seholefield, 

Srholefield v. St. John, He Young, Smith v. St. John. [J905| 2 (’h. 408. 

(<?) See p. .583, ante ; Land 'I’ranKfcr Act, 1897 (60 & 61 Yict. c. 65), k. 2 (2). 

(/) Bernal v. Bernal (1838), 3 My. k Cr. 559, 563, n. ; Gann v. Gregory 
(1854), 3 I)e G. M. & G. 777, 781 (cross-lincB over part of will, and ])encil 
alterations); Omicnhcbn v. Henry (1853), 9 Hhh' H02, note (b) ; Jjynn v. 

/?eafer (1823), Turn. & K. 6.3, yvr Lord Ej.oon, J.r. at p. 67 ; Barnaby v. 

Tassell (1871), L. K. 1 1 Kq. 363, 368 ; (V)urt of Probate Act, 1857 (20 k 21 
Viet. c. 77), BS. 61, 62, 64; Kce title KxncoTons ant> Aomimstkatoks, 

VoL XIV., pp. 212, 213. If none of the pariicK object, however, and an 
inaccuracy is alleged in a probate, the court looks at the original will 
(Be Cliffs Trusts, [1892] 2 Ch. 229; aecf also Philipps v. Ohamherlaine 
(1798), 4 Vcs. 51, 57 (mistake alleged); Compton v. Bloxham (1845), 2 
Poll. 201, 204 (original will construed)). In Wordsworth v. Wood (1847), 

1 H. L. Oas. 129, 157, n., the original will was produced and was found 
to bo different from the probate, hut the words of the probate were 
adhered to, the procccidings being in demurrer. 

ig) In Hubhard v. Alexander (1876), 3 Ch. D. 738, evidence was admitted 
to show that two codicils were not two distinct insiruinents. though not 
for the puipose of constming them in order to delonnine whether they 
were cumulative in effect. It appears that this evidence wjw wiongly 
admitted; see note (n), p. 650, post. Such evidence is admissible in a 
court of probate (Jenner v. Ffinch (1879), 5 P. D- 106). 

(h) See title Execuiohs and Administrators, Vol. XIV . p. 212. An 
heir-at-law may be bound by estoppel by being a party to proceedings in 
a court of probate as one of the next of kin (Beardsley v. Beardsley, 

[1899] 1 Q. B. 746). • 

(♦) See title Executors and Adminisiratoks. Vol. XIV., p. 212; 

Doe d. Ash v. Calvert (1810), 2 Camp. 387, 389 ^ 

(fc) Oppenheim\. Henry, supra, per Wood, V.-G., at p. 803, n. ; Child 
V. Elsworth (1852), 2 De G. M. k G. 679, 683, C. A. ; Manning v. Purcell 
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1236. A doeuniont, though not admitted to probate, may be 
referred to in a will in such a manner that the court of construction 
is entitled to look at it, as being virtually incorporated in that 
which is admitted to probate. In order that this may be possible 
the document must be clearly identified by the description given of 
it by the will, and it must be shown to have boon in existence at the 
time when the will was executed (f). 

1237. Where the characters in which a will is written are difficult 
to deciplier (m),or the language of the will is a language not under- 
stood by the court (n), or is the language of a trade or business or 
locality with wbicli the testator was acquainted (o), the evidence of 
persons who are skilled in deciphering writing or who understand 
the language in which the will is written, is admissible to declare 
what the words and characters are, and to inform the court of their 
proper meaning (p). On the other hand, evidence cannot be given 
to explain words or symbols which are not the language of any trade, 
business or locality, and are known only to the testator himself (q), 
unless the will itself refers to the subject of such evidence as the 

(isrni), 7 De (i. M. & G. 65, 66, 0. A., wbero the court coufiuhucd 
the ell'ect of erasures in the original will; and see Be Baynham, Hart v. 
MacUneie 7 T. L. li. 687. In Be Uarriwv^ Turner v. liellard (1885), 

30 Ch. D. 300, C. A., Lord Ksuek, M.K., atp. 303, said that he knew of “no 
rule tliat for ihe purpose of construing a will you may not look at the 
original will itself,” and JUgoallat, L.J., at p. 304, while agreeing that 
for many purposes the first thing to ho looked at is the probate copy 
considered that it w'as very inatonal to look at the original will to explain 
a blank, which was consistent either with an accidental oinissioii to till up 
the blank, or with an intention not to fill it up ; see also Philipps v. 
Chamberlnine (1708), 4 Ves. 61, 67 ; ThrMusson v. Woodford (1709), 4 Ves. 
227, 326 (paroiithesis) ; Belaney v. Belaney {lSijl),2Ch. App. 138, where 
the original will was ignored ; Mihtme v. Long (1857), 3 Jur. (n. s.) 1073, 
where The court looked at the will, which coidiimed the view taken from 
the probate; JAinn v. Osborne (1834), 7 Sim. 66, 61 ; Covipton v. Bloximm 
(1845), 2 (’oil, 201 ; Gauntleti v. Carter (1853), 17 Beav. 586; Thompson v. 
Wkiteloek (1850), 4 ]>e G. & J. 400, 0. A. ; dull v. Jacobs (1876), 3 Ch. I). 
703 ; Munro v. Henderson, (1907] 1 1. K. 44(h 443, aflirined, [1908] 1 1. K. 
260, C.. A, 

(0 Bmn V. //am^(1830), 4 Bli. (N. s.) 321, 350, H. L. ; Qitihampion v. 
Going (1870), 24 W. K, 917 (entries in ledger); Singleton v. Tomlinson 
(1878), 3 Ai)p. (’as. 404, 413, 414 (schedule of property) ; as to incorpora- 
tion of documents for the purpose of being included in tlie grant of probate, 
compare title Execittoks ani» Administuatoks, Vol. Xl\^,p. 150. Other 
documents may also bo admitted in evidence for the purpose of explaining 
a latent ambiguity {Dillon Harris, supra ; and see p. 661, post), 

(m) Masters v. Masters (1718), 1 B. u ms. 421, 425 (illegible writing). 

(tt) In the case of a foreign will containing foreign technical terms, the 
court avails itself of the assistance of foreign lawyers {Be Cliffs Trusts, 
[1892] 2 Ch. 229, 232; Reynolds v. Kortright (1854), 18 Beav. 417, 425). 

(o> Kell V. Charmer ( 1866), 33 Beav. 196 (use of business symbols denoting 
prices) ; Goblet v. Beechey (1831), 2 Buss. & M. 624, reversing S. C. (1829), 
3 Sim. 24 (handwriting expert and trade expert in conflict) ; Shore v. 
WiUnn, Uewley's (Lady) Charities (1842), 9 Cl. A Fin. 355, 525, II. L. (local 
lawiguage etc.); Be'Ukyner, Bayner v. Bayner, [1904] 1 Ch. 176, C. A. 
(“ ■ecurities ” in will of a broker). 

if) WigrKm, Extrinsic Evidence, 3rd ed., pp. 48, 49, Proposition IV. 

if) Gobki V, Beechey (1828), 2 Russ. & M. 624 ; Wigram, Extrinsic 
Evidence, Apnondix I.; Clayton Suqent (Lord) (1844), 13 M. A W. 200. 
206 (donees aescribed by letters, explained by separate unattested card 
index, which was held inadmissible). 
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means of identifying Further, in order to discover the 

ordinary meaning of any word, the mind of the court may ho informed 
not only by reference to dictionaries of good reputation («), or other 
contemporary literary sources (f), but also, it seems, in tlio case of 
words describing pro])erty, by evidence of the meaning ordinarily 
given to snch w^ords among those wlio deal in such ])roperty (w). 
Evidence cannot, however, adduced, as a general rule, to show 
the meaning of coinuioii words as understood by the testator or 
other persons {w\ where that meaning is not the ordinary moaning 
of the words in tlie testator's society («). 

In the case of a foreign wdll there must he a translation of the 
instrument, and evidence may be admitted to prove (1) the trans- 
lation of the \Yords; (2) the technical meaning of words which 
are of a technical description or which have a peculiar meaning 
different from that which, literally translated into English, tlioy 
W'ould hear; and (8) any established principle of construction of the 
particular instrument by the corresponding foreign tribunal (6). 

1238 . Evidence can never bo given in a court of construction (c) 
in order tf> complete an incomplete will (r/), or to add to((;), vary(/), 

(r) See East v. Twyford (1853), 4 II. L. (’iis. 617. 

(«) lie Ilayner, Rayner v. liayner^ [1904] 1 <’h. 176. 188. 

(t) Be Rayner, Rayner v. Rayner, supra, at p. 187 (the Times news- 
paper); compare yl.-(7. v. (kisURlafe (Hass f’o. (1702), I Anst. 30, 44 
(“ diotiouaiicfl or books on the particular subject”); f^liore v. Wilson, 
Jlewley's (Lady) Charities (1842), 0 Cl. ik Fin. 3.5,5, ILL., per 'T indal, ('..I., 
at pp. 608, 600 ; Camden ( Marquis) v. Inland Revenue (Commissioners, [1 0 h j 
I K. B, 641, C. A, (“any literary help they can find, including the consv - 
lion of the works of standard authors and authoritative dhOjonaries”). 

(u) Branuigan V. Murphy, [1890] 1 1. R. 418, 426; Re Haymr, Rayner 
V. Rayner, otipra, pfr Vaughan William.*?, L.J., at p. 1 88; Re Herring, 
Murray v. lierring, [1008) 2 Ch. 493 (practice of company as to 
debentures and debenture stock). 

(w) King v. Ila/leley (1834), 3 My. & K. 417 (“ couting»-.nt iaterests” : 
testator meant ex])cctan(‘ie8) ; »S7iojc v. Wilson, Hewley's (Lady) Charities, 
supra, at p. 568 ; Barrow v. Methold {IH55), 1 Jin . (N. «.) 994 (“ premium of 
insurance”: testator meant policy). 

(а) O' Donnell v. O'Donnell ( 1878), 1 L. R. Ir. 284, wlicre it was considered 
that a statutory measure of land had superseded •a cuslomarv measure 
among persons like the testator: compare i'hvTch Vropevty Trustees v. 
Fuhlie Trustee (1907), 27 New Zealand Law Reports, .364 (sUtutory 
definition of acounty) ; Camden (Marquis)Y, Inland Revemie ('omwissianers, 
supra (evidence of valuers as to meaning tliey attached to “nominal 
rent ” rejected). 

(б) Mosiyn v. Fdbrigas (1774), Cowp, 161, per Loid Mansfif.lt), (kJ., 
at p. 174; /)i Sara (liuchess) v. Rhillipps (1863), 10 II. L. Cas. 624, 633, 
630, 6411, correcting Williams v. Williams (1841), 3 Beav. 647 ; and see 
title Evidence, VoT. XflL, p. 4,30. 

(c) As to the jurisdiction to e.oriect mistakes, rce p. 630. atde. 

(d) Thus, no evidence can be given for the purpose of filling up a tot.aI 
blank in a will (IT iane v. Liitleion {1681), 2 Cas. in (Jh, 61 ; Baylis and 
Chureh v. A,-G. (1742). 2 Atk. 239 ; Hunt v, //ort (1791), 3 Bro. C. C. 31 1 ; 
see Taylor v. Richardson (1863), 2 Drew. 16. Wh(;re, however, it ig clear 
that the gifts in which blanks occurr^ were charitable, then if the amount 
of the gilt can be ascertained, the gift (lo<;s not fail altogether, but the 
proporty is administered according to the cy-prhs doctrml (Rieschel v. 
Prtm(i825), 2 Sim. & St. 384); see title C/TARUTEfl, Vol IV., pp. 190 

«eg. As to flHing up blanks by construction alone, mu p. 676, post, 

(e) As by inserting a devise or bequest omitted by mistake of the 

(/) For note (/) see p, 636, post. 
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SiOT. 2. 
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future power 
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future power 
in tcHtaiui. 


As to 
execution 
of power. 


or contradict (/y) the terms of a will, or generally to prove any testa- 
mentary intentions of the testator not found in the will(/i), or even 
to reconcile two contradictory clauses, and declare which of the two 
w'as the testator’s real intention (t). 

No evidence is admissible which is offered to prove matters, not 
as constituting an oldigation accepted by the donee (A;), but as to 
the testamentary wishes of the testator not manifested in tto "Vay 
required by statute {/). V- , 

1239 . Whei-e power is given by the will to the donee to dispose of 
property in accordance with wishes verbally expressed by the 
testator, and there is no trust by implication in default of disEtositiori 
under the power, evidence is not admissible to show his wishes (?»). 

1240. A testahjr cannot by his will prospectively create for himself 
a power to dispose of his property i)y an instrument not duly 
executed as a will or codicil, or by paj ol ; and evidence of any such 
instrument or parol disposition is therefore inadmissible toshowhi.s 
testamentary wLslies (a). 

On tile question whether a gift is or is not in execution of a 

(Iriif Uinau ( Xewburgh ( Earl) v. Newburgh {Countesa Dowager) (1820), 5 Madd 
aU4 ; Selwin v. IWown (1735), 3 Bro. Pail. Cas. 007 ; Langston v. LangsUm 
(1834), 8 Bli. (n. s.) 107, 214, II. L., whoro the court arrived at Iho con- 
clusion that an error in copying had been made upon the instrument aa it 
stood); and sec ir/a7/onv. i^u««c//(1730), 1 .Atk. 418, per Lord IJardwioke, 
Jj.C. As to the juri.sdiction to correct mistakes, see, further, p. 630, ante, 

if) As by changing the name or di'seription of a legatee (Delmare v. 
Jtohdlo (1702), 1 Vos. 412; Danheng v. Coghlan (1812), 12 Sim. 507; 
If rake v. Drake (1800), 8 H. L. Pas. 172 ; Ee Ely, Tottenham v. Ely (1891), 
05 L. T. 452 (as to which case, however, sec note (m), p. 044, fosi ) ) ; or 
by inoluding a legal (56 among the persons referred to in a condition 
{('heyney's {Lord) Case (1591), 5 Co. Kep. 08 a) ; or by varying the terms 
of a legacy {Loirfiehl v. Stoneham (1740), 2 Stra. 1201); or by adding 
conditions ton legacy (TVenon'# (-ase (1572), 4 Co. Rep. 1 a, 4a ; Lawrence 
V. Dodwell (1009), I Ld. Rayra. 438). 

{(/) JIamjtshire v. lUirce (1751), 2 Ves. Sen. 216, per Stkange, M.R., at 
p. 217, wJuTC the cvidcn<“,o tendered and rejected with respect to one gift 
was received jw evidence of idenlificatioii with regard to another; Clementson 
V. Gandy (1830), I Keen, 300; Drown v. Langley (1732), 2 Barn. (K. B.) 
118. Tims, no evidence can be given to preye a trust when the terms of 
the will expressly give a beneficial interest, or vice vmd {Langham ( Lady) v. 
Nonford (1816), 2 Mer, 0, per Lord Eldun, L.C., at p. 17 ; Irvine v. Sullivan 
(1809), L. R. 8 Eq. 073. 077 ; lie Duxtable, Huxtable v. Orawfurd, [1902] 2 
Ch. 793, 0. A.), except in cases of fraud {lie Spencefe B’/W (1887), 57 L. T. 
519, C. A.); see p. 64H, post; and title Trusts and Trustees, p. 21, 
mte. 

(A) Beiiie v. Falkland (1698), 1 Salk. 231, 232 ; Bennet v. Davii (1726), 
2 P. Wms. 316 318. 

(»■) Ulrivh v. Litchfield (1742), 2 Atk. 372 ; Be Bywater, By water v. Clarke 
1881), 18Ch. D. 17, 0. A. 

[k) As to such cases, see p. 648, post. 

di) Irvine v. Sullivan (1869), Ij. R. 8 Eq. 673, 678; Briggs v. Penny 
( li49). 3 Do G. & Sim 525, on appeal (1851), 3 Mac. Ac G. 646. 

(«i) lie lletley, Hetley v. HeUey, [1902] 2 Oh. 866. 

(14) Ilohergham v. Vincent (1793), 2 Ves. 204 ; Johnson v. Ball (1851), 5 
00 (i. Ac 85, 91 ; Be Fane, Fane v. Fane (1886), 2 T. L. R. 510 ; Be 
Hysh^, llyslop v. Chainherlain, [1894] 3 Ch. 522 ; and see Beynalds v, 
Kortn^t (1864), 18 Beav. 417, where a residuary gift to the universal 
^onee after diHribution in accordance with the testator's future directions 
4ra8 effective ; lie irabA, JTeefkin v. Brown (1911), 30 New Zealand Law 
Reports, 1166. 
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power validly conferred upon him, the rules as to admission of 
evidence as to the property of the testator are given elsewhere (o). 

Sitb-Sect. 3. — ICvidtnt-e for (he Purpose of Jdeni ideation. 

1241. The wor(is of a testator’s will necessarily refer to facts and 
circumstances respecting his projiorty and his family and other 
persons and things ; the meaning and application of his words 
cannot be ascertained without evitience of such facts and circum- 
stances (p). Evidence is therefore necessarily admissible to show- 
facts and circiiinstaiicos corresponding, as far as possible, with those 
referred to in the will, for example, to show that persons and 
property actually exist as doscribcjd (q). 

The court, however, must first attempt to construe the words of 
the will (r) ; and the question whether further evidence is to be 
considered and what is the materiality of that evidence depends on 
the question whether there is any sahjoct wliich tlie words 

1242. The evidence necessarily admitted may disclose some 
subjecL-Juatlor such that the words of the will, when construed 
according to the usual rules (0, in the opinion of tlui court plainly 
and unambiguously describe smdi subject matter, and Uiat there is a 
plain, unainlnguous and eireciiial (a) gift with reference to such 
subject matter. In such a case the court does not consider any 
furtlier evidence (</), unless it is to find some other siibjocd, -matter to 
which the same words might equally, or with a negligible variation, 
be ajvplicable (h), 

{o) See pp. 018 et seq., ante; and title Powers, Vol. XX III., pp. 35, 30. 

(p) J)oc U. UisrooL'n v. Uiscocks (1830), 5 M. W. 303, per Lord Abtncjek, 
C.li., at pp. 307, 308 ; Tudor, Ji. Real ITop., 4ih od., p. 481). 

(q) “ You iriuHl admit evidence to show who constitute the class of takers, 
and what constitutes the property which is dealt with ” {Sherraity. Mounts 
ford (1873), 8 Ch. App. l)J8, per ,*Iamks, L.J., at ,). 920 ; i^anford v. Kaikes 
(1810), 1 Mer. 040, 003). If the word Blackae id b(3 used, there must ho 
evid(‘nco to show I hut th(3 field in qnestioii is Bhiekacre ” (Doe d. Preedy v. 
llollom (1830), 4 Ad. vV El. 70, 82). 

(r) Pe Seal, Seal v. Taylor, [1804] 1 i'h. 310, 322, 323, (h A. 

(s) Where ilio evidence may be material, it is Kei^-raliy admitted in tho 
first instance, reserving t he question of its materiality [Suyrry. Soyer, Innes 
V. Sayer (1849), 7 Hare, 377, 381), 

(i) As to the general rules, see p. 051, ymt ; as to descriptions of property 
and tho effect of the Wills Act, 1837 (7 Will. 4 & 1 Viet. e. 20j, h. 24, mi 
pp. 691 ei seq., post ; as to descriptions of donees, see p. 7J3, post. 

(a) As where there are existing persorm and propeity to satisfy the 
words (lloru'ood v. Griffith (1853), 4 I>e <*. M, & t*'. 700, 708, A.; 

Millard v. Bailey (1806), L. K. 1 Eq. 378 ; lie Seal, Seal v. Taylor, supra, 
at p. 323 ; Be Trimmer, Grundwell v. Trimmer (1904), 91 L. T. 20). The 
facr that there is no person of tho description, however, does not render 
evidence admissiblis where there are indications that the testator made 
the gift in spite of his ignorance whether any such person existed (Delmare 
V. Bohello (1792), 1 Ves. 412 (to the children ol my sister It., who was 
a nun at the date of the will) ; Dauheny v. Goqhlan (1842), 12 Sim. 607, 
618). As to gifts apparently- to persons non-existent, see p. 639, poet. 

(а) See the eases cited in notes (c) — (1), p. 038, post, and compare 
Iliastrimy. Bay (1895), 10 New South Wales Law Reports (E jtrity), 1 ; Be 
Millar, Barnard y. Mahoney (1898), 17 New Zealand Law Reports, 160. 
Cum in verbis n'itlla amhiguHas est, non debei adrmtli voluntatis qumsiio 
(Dig. lib. 32, 25). 

(б) Evidence of surrounding eircumstauccH is not excluded in cases 
coming under this exception ; see note (p), p. 639, posU 
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necessarily 
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( 1 ) AVords 11 n- 

amhliuiously 

saliHfied. 



WlUM. 


S^.2. ThuB, the court does not then admit any evidence adduced to 
Evidence show that the testator must have meant some person or pro- 
Admissible periy different from that which his words plainly and unam- 
in a Court bi^uounly describe (' ), such as evidence of the testator’s fuller 
of Con- knowledge of or intimacy with other persons (tZ), or his want of 
gtruction. knowledge of the ptirsonso de8cril)ed (<;), or his habit of describing 
Kvidftnocthcn any other person in the same terms ( /'); or the state or value 
not admitted, generally of the testator’s property (</), where the will itself does 
not make that state or value of importance (/t); or his knowledge or 
management (i), or the history (A ), of the property or any part of 
it ; or the testator's habiis of describing other property in the same 
terms (1). 

(2) Words 1243. Further evidence, however, to the extent mentioned 

ambiguously (c) Shore w. Wtlsorif {Ladi/} * hariticB {\H4i'2), ('1. &: Fin. 355, 

BatiHfiod. II. per Tim>al, (J.J., at p. 505 ; Jic Overhills Trust (1853), 1 iV G. 
302, 300. 

(d) lIolmcB V. CusLance (1800), 12 V'tis. 270 (to ilic chiidroii of It., whom 
it was not likely the testator would benefit) ; Wilson v. Squire (1842), 1 
y. & C. Ch. Caa. 654 (charily) ; Ke Williams, Gregory v* Muirhead (1913), 
134 L. T, Jo. 010. 

(«) lie Corsellis, Freeborn v. Sapper, [1900] 2 Ch. 316. 

(/) Green v. JJ award (1779), 1 Jiro. C. C. 31 (“relations”); Fills v. 
Houston (1878), 10 (!li. 1>. 230, 245 (“children ”) ; Re Parker, Bentham v. 
Wilson (1881), 17 Cli. 1). 262, A.; Re Fish, Jiujhain \\ Raifncr, [1894] 

2 Ch, 83, C. A. (habit of calling great-nieco by the iKuao “ niece ”). 

(g) Brown v. Langley (1732), 2 Barn. (k. b.) 118; Inehtquin {Lord) v. 
French (1746), Ainb. 33, 40 ; KellHt v. Rellett (1811), 1 Ball k B. 533, 542 ; 
iJeusinan y /Fryer {\H(j1)p 3 Cli. App. 420, 424 ; Re Grainger, Bawsonv. 
Higgins, [1000] 2 Ch. 756, C. A., per Jtnmv, Jj.J , at pp. 708, 760; S. l\, 
sul) nom, Higgins v. Dawson, [1002J A. C. 1, wliere, however, the question 
W'ua rather of const rucUon of the Avill than ot idenlitieation. 

{h) Hueli evidence may bee<)ine admissible (s(‘e. tln^ text, infra) wliere 
the deseriptions are not clear in the will, and unintelligible wit bout taking 
oie.li evidence {Fonnereau v. Voynlz (1785), 1 Bro. C. 472, explained in 
Ih'uce V. Denison (1801), 6 Ves. 385, 401 ; Colpoys v. (.'olpoys (1822), Jac. 
451 ; A.-G. V. (hotc, (1827), cited in Wigrain, Kxlrinsie Kvidenee, 
Appendix, No. 11. ; Boys v. Williams (1831), 2 Kuhs. & M. 089; Ilensman 
V. Fryer, supra ; Watson v. ^4 runde/1 (1876), 111. K. Kq. 53, 75, C. A.) ; or 
where the testator expressly makes the gifts by reference lo the amount 
of his pnrpcrij {Barksdale v. Gillial (1818), 1 Swan. 562; Druce v. 
Denison, supra, explained in Re Grainger, Dawson y. Higgins, supra). 
As to such evidence for the ])urposo of proving the exercise of a power, 
.see title PowKRS, Vol. XXIll., p. 36. 

(i) Doe d. Preedy v. HoUom (1835), 4 Ad. & El. 76 ; Horwood y. Griffith 
(1853), 4 De G. M. & G. 700. C. A,, per TvKNjsK, L.J., at p. 708. The rule 
applies especially to cases wliere the property is described by its local 
tiescription (Anon. (1567), Dyer, 261 b : Woodtkn v. Osbourn (1599), Cro. 
Eliz. 074; Doe d. Browne v. Greening (1814), 3 M. & S. 171, 173; Doe d, 
Tyrrell v. Lyford (1816), 4 M. & S. 550, 555 ; Doe d. Templeman y. Marlin 
(1833), 4 B. & Ad, 771 ; Miller v. Travers (1832), 8 Bing. 244 ; Homer y. 
Homer (1878), 8 Ch. 1). 768, 774, C. A.). 

(A:) Millard v. Bai/cv (1866), L. R. 1 Eq, 378 (gift of shares which had 
bcvu doubled or subdivided). 

[1] Doe d. Chichester v. Oxenden (1810), 3 Taunt. 147 ; Doe d. Chichester 
V. Ofenden (1816), 4 Dow, 65, II. L. (“ my estate of A. ” ; evidence not 
admissible show testator’s habit of including outlying property in this 
estate) ; Doe d. Brown Brown {IW), 11 East, 441 (devise of “copyhold 
estates ” ; evidence hot admissible to show habit of describing certain 
freeholds as e,«>pyhold) ; Doe d. Tyretl v. J/yford, supra, at pp, .567, 558 ; 

. Emn$ V, Ahydl (1858), 26 Bea\\ 202, 207 ; King v. King (1884), 13 

L. B. Ir, 631. 
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below (m), is considered in all other cases and also in every 2, 

case where the further evidence is adduced to sln)\v that the words Evidence 
of the will might equally, or with a negligible variation (0), be Admissible , 
applicable to two or more subjects (p). 1 ® ^ Court 

Thus, if the words were plainly and unambiguously satisfied prior 
to, but not at, the date of the will, as, for example, whore the person 
described has died(f7), or the property described has ceased to con- Ambigaity 
form to the description (r) before that date, further evidence is 
admitted to discover some other subject existing at that date to [H 
which the words may refer as iiuderstood by the testator. 

Again, whore the words do not plainly and nnambiguously refer No one sub- 
to any subject, as in cases where, on admission of the evidence 
necessarily admitted, it is seen that they refer to more than one 
subject (s), or do not describe any subject either at all or only with 
inaccuracy (i), further evidence is admitted to discover the true 
subject to which the words may refer (a). 

Generally, where the w^ords of the will are insensible, that is to Wordi 
say, have no reasonable application to the circumstancos proved (//), Kcuorany 
further evidence is admitted to discover the moaning of the words ^ 
with reference to which the will may have full effect (c). 

(m) As to cvi(l(uic<Mjf circuinstancort, boo p. OIU, post; as to the oases 
in which evidence ol iiitoiuiuu is adiinssihlc, boc p. post. 

(a) Tluit i.s, wln.To thero is not a plain unambiguous gilt ; soop. 637, ante* 

( 0 ) As to wluMi equivocation anses in this respoiil, be.o p. 644. post, 
ip) Doe d. Tempfeman v. Mo,rtin (1833). 4 lb & Ad. 771, per Ornma t, 

C.,1., at p. 783 (“ almost any evidence would b© admissible for <!i«t 
purpose”); Z/cndmfm v. [IDOoJ 1 I. lb 353, 360 (description 

“ K. W. H. ” accurately satisQcd ; ovulenoc of circumstances admitted to 
show that VV. K. II. satisfied th(3 dt;scri]>Uou as understood by the testator; 
evidence then a<lniittcd to show testator’s intention as to wJiioh of the 
two he mcaiil-; this case is criticised, however, in Underhill and Strahan, 
IntcrpnJtation of \V^ill8 and Settloincnts, 2nd < d,, p. 18) ; Grant v. Grant 
(1870), L. lb 5 U. P. 380, 727, Kx. ('h. (as to v hich see note («), p. 645. 
post); lie Bowman, Bowman v. Bowman (1891). Iv. Ib 117 (‘’ Kdmurid 
ib ” : evidence admitted that person of th.at name a lunatic, as testator 
knew; Edward commonly called by Jiim Edmund); Marks v. Marks 
(lOOS), 40 Panada Supremo Pourt Ibqiorts. 210 (gift to “ my wife ” in will 
of testator married, but living with a woman not Ifis legal wife). 

(q) Stringer v. Gardiner (1859), 4 l)e (E & J. 468 ; He IJalsfon, h'wen v. 

Ualston, [1912] 1 Ph. 435 ; see, further, p. 090, post. 

(r) He Jameson, King v. Winn, [I9U8] 2 Ph. Ill; but comjiare He Atlay, 

Ailay V. Mlay (1912), 56 Sol. Jo. 444, where the evidence was treated as 
direct evidence of intention and excluded. 

^ {«) Miller v. Travers (1832), 8 Bing. 244, 247, 248 AmhiguUas verhorum 
lalens, vcrilicaiione suppletur ; nam quod ex facto oritur ambiguum verifica- 
lione facli tollitnr (Bacon, Maxims, reg. 25). 

(t) As to inaccuracy of descriptions generally, see jij). 684 et seq., post. 

(a) Miller v. Travers, supra, at p. 248. As to I he rule falsa denumsiraUo 
non nocet, see p. 685, post. 

(5) See the cases cited in notes (d), (e), p. 640, post, and p. 085, post: 
these ca.seH are not overruled by Higgins v. Dawhort, [1902] A. (b 1 ; see 
lie Olassinglon, Glassingion v. FoUett, [1906] 2 (,'h. 305; Jn the Will of 
Cain, Linehan v. Cain, [1913] Victorian Law 10‘portB, 60, 57, 68. 

(c) Doe d. Hiscocks v. Iliscocks (1839), 5 M. it W. 363, 3^8 ; Shore v. 

Wilson, Hewley's {Lady) Charities (1842), 9 ('1- & Fin. 355, 11. L., per 
Tikdal, C. J., at p. 566 : ” where any doubt arises upon the true sen.so 
and meaning of the words themselves, or any difliculty as to their applica- 
tion under the surrounding circumstances”: HeGlfmingion,GUmington 
V. Folldt, supra, at p. 313; Wigram, Extrinsic Evidence, 3rd ed., p. 42, 

Proposition III. 
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1244. In all such cases, for the purpose of deteimining the object 
of the testator's bouiity((/), or the subject of disposition (<*), or the 
quantity of interest intended to be given by the will (f), or the other 
imrsons and things de.scribed by the will (p), and* the facts and 
circumstances there referred to, a court of construction may, and 
must (/t), in([uire into every material fact relating to the person 
or thing said to bo identified by that descrij^tion, as, for example, 
to the person claiming to be that object, or the property said to be 
the subject of disposition, and into the circumstances of the testator 
and of his family and affairs (i). 

For the same purpose evidence is niceivable, further, to enable 
the court to {usceriain all the pcTsons and facts which wore knowm 
to the testator at the time when he made his will (/r), and thus to 


(d) For examples of construction with the aid of evidence as to the 
circumstances of the douce, or of decisions that evidence was admissible, 
BO, G Abbot V. Mas8ie (1796), 3 Vcs. 148 (gifts to “ W. G. ” and “ Mrs. G! ”) ; 
Price V. Page (1799), 4 Vcs. 679 (Christian name left blank) ; Doe d. Le 
Chevalier v. Ifuthwaile (1820), 3 11. & Aid. 632 (lo S. 11., second son of J. H., 
ho being the third son); Camoys {]jord) v. Blundell (1848), 1 11. L. Gas. 
778 (to secorid son of K. W. of Ji., shown by tlio cireumstaiices to mean 
second son of ,1. W. of L.) ; BeriuiHconi v. Atkinson (1853). 10 IJare, 345 ; 
lie Waller, W' kite v. Bcoles (1899), 80 L. T. 701, A. (“ daugliters ’* of S. 
shown to mean sifters of S.). As to misdeseriplitm of chanties .‘ind the 
evidence admissible thereon, seo title CiiAitrni’.s.Vol. IV., op. 156, 168, 169. 

(e) As. for instance, with regard to what is comprised in a given 

description {Goodlitle d. Jtndford v. Southern (1813), 1 jM. & S. 200, 301 ; 
Sanford v. lioi/rca (1816), 1 Mer. 646, 653 ; Ckeden v. ('lifdeu (1826), 2 Iliiss! 
300, 318; lie Glassiniiton, (Hauingion v. Folldt, [1006] 2 Ch. 306 (“real 
estate wliero testatrix had only p’roceeds of sale of real estate) ; “ all facts 
relating to the subject-matter and olijeet of the devise, sucli as that it was 
or was not in the possession of the, te!>(ator, tlic mode of aeipiiring it, Ihc 
local sil nation, and the distribution of the property are admissible” 
(DoeiL Temnleman y. Afaiihi 4 B. & Ad, 771,’ 785). Where tlie 

devise is of land in a particular parish, evidence of geiieial rcpiilation os 
to whether the lands in question arc in that parish or not is admissible 
(Ans/ee v. .\ehns (18.56), 1 II, k N. 225). 

(/) Lowe V. 11 untlugtower {Lord) (182^), 4 Russ. 532, n. ; BlundeU v. 
Gladstone (1841), 11 467. 486; JMshwood v. 3Iagniac, [1801] 3 Ch. 

306, 355, 356, 366, 372, 0, A. (evidonco of local eustoiiis of cultivation, 
including cutting of beerli trees, and practice with regard to treatment 
of proceeds as income or capital, and to rights of limited owners). 

{g) Thomson and Btuter v. Ifempenstnll (1849), 13 Jur. 814 (description 
of lormer will exctqded from revocation). 

(/i) Aneice v. 3ielms, supra, per 15n.\Mwr:u., R., at pp. 232, 233. 

(%) Doe d. Gore v. Langlon (1831), 2 B. & Ad. G80, 080, 694 ; Anstee v. 
Nelms, supra, approving Wigrani, Kxtrinsic Evidence, 3rd ed., p. 61, 
Proposition V., wdiich proceeds fullo^vs : “The same (it is conceived) 
is true of every other disputed point respecting which it can be shown 
that a knowledge of extrinsic facts can iu any way be made aiicillary to 
the right interpretation of a testator’s word.s” (but see p. 647, pofd); 
Dashwood v. Magniae, supra ; Bunbury v. Doran (1874), 8 1. R. C. L. 516 
(te.'i tutor’s religious views). 

(k) A a, for iiistunce. his knowledge of persons liaving a certain Christian 
name (la the Goods of De Rosaz (1877), 2 P. I). 66, where the surname was 
omitted) or surname (7?e 1864), 2 Hem, & M. 604,509, 

where the Christian nanM was omitted ; and see Gregory v. Smiih (1862), 
' his understanding of what was the name of a certain person 
{BnuUUw y RrndsAoic (1836), 2 Y. Ar C. (EX.) 72. 88: Ctmoys {Lord) v. 

(184b), 1 H. L. Caa. 778, 785 ; S. C., sub mom. Blundell v, Oladstone 
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place itself in tbe testator's position (Q. The court, it has been said, 
puts itself into the testator’s arm-chair (w). These facts and cir- 
cumstances, evidence of which may be given, luay be called the 
material circumstances. 

This principle, however, of the court putting itself in the testator’s 
position may be of no assistance where the subject-matter of the 
particular dispute was not in existence at the date of his will (m). 

1245. Evidence is not admissiblo in a court of construction 
directly to prove a mistake in the will in describing property or any 


(1841)» 11 Sim. 467, 470, 486) ; his knowledge that a person who might 
take under the description of the donee was dead (Re Whorwood, Ogk v. 
Sherborne (Lord) (1887), 34 Ch. D. 446, 450, C. A. ; see Stnnger v. 
Gardiner (1859), 4 I)e G. & J. 468, 471) ; his knowledge of the state of 
his own or a particular family (Doe d. Thomae v. lieyntm (1840), 12 
Ad. &; El. 431 ; Goodinge v. Goodinge (1749), 1 Ves. Sen. 231 ; J\ti 
Gregory's SeUlenient and WiU (1865), 34 Jlcav. 600; Re Taylor, (Jloal' v. 
Hammond (1886), 34 Ch. D. 255, C. A. ; and see p. 689, fost; for exainplis 
as regards legitimacy, see p. 738, jiosi) ; his knowledge that one member 
of a iaiiiily was amply provided for, showing his motive foi* making a 
particMilar disposition excepting that member (Uodgaon v. (Jlarhe (1860), 
1 De G. F. vV .1. 394, 397, 398, C. A.). It appears that knowledge of the 
state of a cousin’s or remoter relative’s family is not presnnuKl {(Jroolc v. 
Whitley (iHbl), 7 De G. M. & G. 490, 496; Re Hcihert's Trusts (i860), 
1 John. & H. 121, 124). Evidence of the testator’s knowledge of (►r irieud- 
ship with an object alleged to be the donee described, or of the degree^; of 
his intimacy with such objects, was admitted in King's (Jolleqe Hosf i"al 
V. WheUdon (1864), 18 Beav. 30; Re Feliluim^s (Bridget) Will 'Jirsis 
(1855), 1 K. & J. 528; Re Gregory's Settlement and Will, eujira (one 
claimant, testator’s godson); Re Moble's Trusts (1870), r> 1. H, K»|, 
140 ; In the Goods of Twohill (1879), 3 L. U. Ir. 21 ; In the Goods of Brahe 
(1881), 6P. J>. 217; Phelan 7. Slattery {] mi), L. U. Ir. 177; Fnmiss 
V. Phear (1888), 36 AV^ R. 521 ; In the Goods of Ghappell, fl894 | P. 98; 
Re Beale, Beale v. Royal Hospital for InenroUes (1890), 6 ’L'. L. R. 308 ; 
compare Re Jeffery, Nussey v. Jeffery, [1914] (’h. 375 : and see p. 671, 

post: in the case of a gift to a charity, evidence of his subscribing to a 
particular cljarity is admisgiblo ; sec title t'lrAKrrjEs, Vol. JV., p. 158. 

(1) Re Overfall' H Trust (\S53), 1 Sm. & G. 362, 366 ; Bernaseoni v. Atkinson 
(1853), 10 Hare, 345, per Wooi>, V.-C., at p. 3^8, adopicMl in (jharU't 
V. 67mrfer (1874), L. R, 7 H. L. 364, perliord Caikns, L.C., at p. 377, and 
Kingsbury v. Walter, [1901] A. C. 187, per Lord IlALSBfiKV, L.O., at 
p. 189; Re Eve, Edwards v. Burns, [1909] 1 Ch. 796, 799: Slingshy v. 
Grainger (1859), 7 II. L. Cas. 273, per Lord Kingsdowk, at p. 288 ; River 
Wear (hmmissioners v. Adamson (1877), 2 App. (^as. 743, 763, 764; Re 
Gibbs, Martin v. Harding, [1907] 1 Ch. 465, 46tJ. 'I'he obieot of such 
evidence is not for the purpose of speculating upon wliat the testator’s 
intention may have been, but of ascertaining wb*‘ther the circumstaiiccu 
by which he was surrounded afford any certain indication of his inten- 
tion (Blackwell v. Pennant (1852), 9 Hare, 651, per I'crRNEii, V.-C., at 
p. 552). 

(TO) Boyes v. Coolc (1880), 14 Ch. D. 63, C. A., per James, L.J., at p. 66 : 
Cliford V. Koe (1880), 6 App. Caa. 447, per Lord Hatherlet, at p. 462 ; 
Fitzgerald v. Ryan, [1899] 2 L R. 637, per O’Brien, O.J., at p. 668; 
“ I shall endeavour to find an armchair in bis house . . . the rude seat 
upon which he sat will suffice ” ; J?e Vaughan, Srott v. British omA Foreign 
School Society (1901), 17 T. L. R. 278, 279 ; Re Sykes, Sykes v. Sykes, 
[1909] 2 Ch. 241, C. A., per Farwsll, L. J., at p. 251 ; WiUs v. Wills, [1909] 
1 1. R. 268, 276, C. A As to a distinction between the construction of 
eontracts and that of wills in this respect, see Grant v. Grant (1870), L. K. 
5 C. P. 727, Ex. Ch., per Blackburn, J., at pp. 728, 729. 

(ti) Be Price, Price v. Newton, [1906] 2 Ch. 55, 68. 
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donee (o) ; but where on oonstruction of the words of iiie wQl it is 
clear that there is a miatake, evidence of surrounding .circum- 
stances ip) becomes admissible to prove how the mistake arose, in 
order to identify the true subject (q). 

Evidence is admitted, therefore, of the habits of the testator (r), 
as, for example, the practice of the testator to call a certain person 
by a nickname {$) or other name by which he was not commonly 
known (t), but by which he is described in the will. Similarly, 
with regard to a description of property which is not accurately 
satisfied as ordinarily understood, evidence is admitted of the 
testator’s habit of dealing with certain property under that descrip- 
tion and of its accuracy as he understood it (u). 

When any subject is thus discovered which not only is within 
the words of the instrument, but exhausts the whole of those words, 
then the investigation must stop ; the court takes that interpreta- 
tion and does not go further (a), unless it is shown that another 
interpretation also exhausts the words (6) and that there is an 
equivocation, or ambiguity arising from the circumstances (c). 

Evidence merely indicative of an improbability that the testator 
intended to benefit certain persons is inadmissible unless a ground 
for that evidence is first made by proving that there is some other 
class which might possibly take under the description (d). 

(o) p. 630, ante, 

\p) SuoQ evidence must not amount to direct evidence of the testator^s 
intention ; for example, evidence that by a mistake of the draftsman a 
name has been omitted or changed would be inadmisBible for this purpose ; 
see pp. 636, 636, ante. 

iq) Sekoood v. Mildmay (1797). 3 Vee. 306 ; Idndgren v. TAndgren (1846), 
9 Beov. 368, where it is explained that the doubts as to the soundness of 
Sfiwood V. Mildmay, snpra, expressed in Miller v. Travers (1832), 8 Bing. 
244, and Dm d. tiiscocks v. Htscocks (1839), 6 M. W. 563, were founded 
on a misapprehension : see Findlater v. Lowe, [1904] 1 I. K. 519. 

(r) Bemasconi v. Atkinson (1853), 10 Hare, 346, 349. 

(/f) Edge y. Salisbury (1749), Amb. 70. 71 ; Ooodin^e v. 6oodinge{niB)p 
1 Ves. Sen. 231; Dmoset v. Sweet (1753), Amb. 176 (to “John S.,” the 
testator calling him “ Jaoky ’'). 

{t) iieaumont v. Fell (1723), 2 P. Wms. 141, aa to which case see, 
however, Mostyny. Mdstyn (1864), 6 H. L. Cas. 166. 168; Parsons v. 
Parsons (1791), 1 Ves. 266; Be Feltham's [Bridget) WiU Trusts (1856), 
1 K. & J. 528 ; Lee v. Pain (1845), 4 Hare, 201, 261 ; Andrews v. Andrews 
(1886), 16 L. R, Ir. 199, C. A. ; Be Ofner, Samuel y. Ofner, [1909] 1 Ch. 
60, C. A. “ If these names should occur in his will, they could only be 
explained and construed by the aid of evidence to show the sense in which 
ho used them in like manner as if his will were written in cipher or in a 
foreign language ” (Doe d, Iliseocks v. Hiscocks (1839), 5 M. & W. 363, 
per Lord Abinoer, C.B., at p. 368). It seems, however, that this type of 
evidence should not be relieil upon where there is sufficient evidence of 
i>thor oiroumstances to render the will inteUigible ; see Camoifs (Lord) v. 
BlnndeU (1848). 1 H. L. Cas. 778. 785; S. C., sub nom. Blvndell v. Qlad^ 
stoac (1841), 11 Sim. 467# 470, 486 ; comimr© pp. 637, 638, ante. 

(n) Doe d. Beach y,^ Jersey (Earl) (1825), 3 B. & C. 870; BicketU v, 
Turqumui (1848). 1 H. L. Cas. 472 ; Webb y. Byng (1856), 1 K. & J. 580; 

V, Fox (1871), L. R. 11 Eq. 642; Jenninos v. Jenninqs (1877), 1 
L. R. Ir. 552.^ 

(ft) Webh V. Byng (1865J> 1 K. & J. 680, per Wood, V.-C., at p. 586. 

(b) Skerratt y. Mountford (1873), 8 Ch. App. 928, 930. 

(o) As to the meaning of ** equivocation/* see p. 644^ poti^ 

(d) Sherratt v, Mour^ord^ ewpra, per Melush, JUJ., at p. 931. Aa to 
cases where such evidence is admissible, see p. 643, post. 
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^ 1346 . Where after the admission of the evidanee of the materiBl 
eiroamstanoes the language of the testator remains ambiguoaB or 
obscure, then, except in the case of equivocation {e\ no farther 
evidence, whether of the testator’s intention or a mistake in the 
description or of a mistake in copying the will or otherwise, is 
admissible (/), and the gift may be void for uncertainty («;). 

1347 . In cases where it is shown that from some of the circum- 
stances admitted in evidence (/t) there is an equivocation (i) iu the 
description of some person or thing, and that evidence of the 
surrounding circumstances is insuillcieiit to resolve the ambiguity {k\ 


(a) See the text, infra. 

(f) Wigram, Extrinsic Evidence, 3rd ed., p. 83, Proposition VI. Thus, 

declarations by the testator as to the persons or property he meant to 
include under a particular description, or expressions of testamentary 
intentions in favour of particular persons who might be so described, are 
inadmissible (Willis v. Lucas (1718), 10 Mod. Kep. 416, 417 ; Andravs v. 
Dohson (1788), 1 Cox, Eq. Cas. 426; Doe d. Hiscocks v. Hisoocks (1839), 6 
M. & W. 363 ; Martin v. Drinhwater(\ 840), 2 Beav. 216, 218 ; Doe d. Hubbard 
V. (1850), 15 Q. B. 227; Douglas v. Fellows (1853), Kay, 114; 

Bernasconi v. Atkinson (1863), 10 Hare, 346, 348 ; Drake v. Drake (1800), 
8 H. Ij. Cas. 172, 177 ; McClure v. Evans (1861), 29 Beav. 422 ; Sullivan 
V. SulUixm (1870), 4 I. K. Eq. 467, 460; Re IngWs TrusU (1871),L.lt. 11 
Eq. 678, 687 ; Farrer v. 8t. Catharine's College, Cambridge (1873), Ja. II. 16 
Eq. 19. 21 ; Charter v. Charter (1874), L. B. 7 H. L. 364, 370, 376, 383; 
Baker v. Ker 0682), 11 L. R. Ir. 3, 17 ; Re Ely, Tottenham v. Ely (1891), 
66 L. T. 462 (as to which case see note (m), p. 644, post) ; Re H^nvood, 
Ogle V. Sherborne (Lord) (1887), 34 Ch. D. 446, 460,0. A. ; Re Taylor ( loah 
V. Hammond (1886), 34 Ch, D. 266, 268, C. A. ; Paton v. Ormerod, [ !!'92] 
P, 247 ; Downe v. Shejjield (1894). 71 L. T. 292 ; Re Cheadk, Bishop v. Holt, 
[1900] 2 Ch. 620, 624, (3, A. ; Be Ohenoweth, Ward v. Dwelley (1901), 17 
T. L. R. 616 ; McHugh v. M*Hugh, [1908] 1 1. R. 166, 169). ITius, a legacy 
to a debtor is primd facie not a release to him of his debt (Re Tinline, Elder 
V. Tinline ( 1912), 56 Sol. Jo. 810; see title Exec UTOR d and AdmiNistratora, 
Vol. XIV., pp. 268, 269), and extrinsic evidence is not admitted to show 
that by the legacy the testator intended to r ilease the debt (fie TinUne, 
Elder V. Tinline, supra; Sehoin v. Brawn (]'^36), 3 Bro. Pari. Cas. 607), 
although such evidence may be omitted, not to show such intention, but 
to show some extraneous act constituting a release apart from the will 
(Cross v. t^rigg (1849), 6 Hare, 662 ; S. 0., on appeal ( 1 860), 2 Mac. Ac G. 113; 
Peace v. Rains (1853), 11 Hare, 161, 164). In a* court of probate, on the 
other hand, in oases where the qnestioif relates to the factum of the will, 
such evidence is admissible in a doubtful or ambiguous case, at all events 
if the declarations were made before the will (Doe d. Ellis v. Hard/y (1836), 
1 Mood. & R. 525 ; Doe d. ShallcrossY. Palmer (1^51), 16 Q. B. 747). 

(g) Dowseiv. 8we€l(n6^),Amb.n6; Thomas d. Evans v. Thomas (1796), 
6 Term ^p. 671 ; Doe d. Hayter v. JoinviUe (1802), 3 East, 172 ; Drake 
V. Drake, supra ; Richardson v. }foteo»(1833), 4 B. & Ad. 787 ; ReStephen- 
ton, Dowddson v. Bomber, [1807] 1 Cb. 76, C. A. In oases of charitable gifts 
the gift may not be void, but may be administered cy-pr^s (Be Clergy Society 
(1866), 2 K. & J. 616 ; Re Bateman, Wallace v. Mawdsley (1911), 27 T.L. R. 
313 (charitable gift, where the conversations with solicitor preparing will 
were excluded) ; see title Crabitiibs, Vol. IV., p. 166). 

{%) The fact that, if the desoription is by name, the equivocation is 
shown on the face ot the will, does not exclude the rule (Doe d, Gord v 
Seeds (1836), 2 M. & W. 129, 141, following Doe d. Moryan v. Morgan 
(1832), ICr.&M. 235). ‘ , 

(4) Bacon, Maxims, reg. 25 ; and see p. 644, post, 

(h) Healy v. Healy (1875), 9 1. R. Eq. 418, per HullivaN, |[.R., at p. 421 ; 
** 1 am one of those who think that parol evidence in eases of this description 
ought to be a matter of the last resort ” ; see Elphinstone, Introduction 

y 2 
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then evidence has been admitted to prove the testator’s declarations 
of his intention as to which of the persons and things so described 
was meant by him (1). 

An equivocation in this sense arises when the description in the 
will, considered in the light of the context, is on the face of it apt 
to describe and determine, unambiguously and without obscurity 
at the time when the subject is to be ascertained (m\ any of two or 


to Conveyancing, Gtli od., p. 35 ; and note («), p. 645, ‘post In Careless 
v. Careless (1816), 1 Mor. 384; Doe d. TIiomas v. Beynon (1840), 12 Ad. 
& EL 431; Reynolds v. Whela‘n. (1847), 16 L. J. (Cii.) 434; Jefferies v. 
Michell (1855), 20 licav. 16; Fhillips v. Barker (1853), 1 Siu. & G. 
583 ; JU KiherVs TtuhIh (1871), 7 Ch. App. 170, it appears that the only 
evideiKie in fact admitted was evidence oi the circumstances of the testator 
and done(j, and not evidence of dechirations of the testator, or other 
evidence} of his int(;ntion. In Reynolds v- \Vhela7it supra, on appeal (not 
reported), it is said that the evidence of intention w as considered conclusive ; 
ficoiiid Feltham's {Br 'ulyei) Will Trusts {^^>5), 1 K. & 3. 528, per Wood, 
atp. 632. Evidence of the surrounding; circumstances in such a case includes 
evidence of the intimacy of the testator witJi the various claimants, the 
presumption being that the testator intended that person whom ho knew 
best ; see p. 071, post. 

(l) Jones v. A'ewman (1750), 1 Win. Bl. 60 ; Doe d. Morgan y. Morgan 
(1832), 1 Or. & M. 235; Doe d. Cord v. ^eeds (1830), 2 M. & W. 129; 
Fleming v. Fleming (1862), 1 II. A C. 242 ; Phelan v. Slattery (1887), 10 
L. II. Ir. 177 ; see also A.-O. v. Hudson (1720), 1 P. Wms. 674; compare 
Re Jeffery, Nussey v. Jeffery, [1014J I <!h. 375 ; and the cases in note (o), 
p. 645, post, where inaccuracies occurred. The rule is also stated in dicUi 
in the following cases, namely: Cheyneifs [Lord) Cose (1591), 5 (Jo. Rep. 
68 a, 68 b, per WiiAY and Anderson, U. JJ., citing Peynel v. Peynci (1373), 
Y. B. 47 Eaw. 3, 16 b ; Lansdotvn' s {Lord) Case ( 17 12), 10 Mod. Kep. 96, 100 ; 
Doe d. IJiscocks v, Iliseocks (1839), 5 M. & W. 303, per Lord Abinger, (J.B., 
at p. 368 ; He KilverVs Trusts, supra, jier James, L.J., at p. 173 ; Charter v. 
Charter (1874), L. K. 7 11. L. 364, per Lord Chelmsford, at p. 370, and 
Lord ( Jaikvs, L.C., at p. 377. Some of the above decisions and dicta were 
ooiiHidercd in PefmeW V. JlfanAaW (1866), 2 K. A J. 740, where, however, 
the character of the parol evidence held admissible is not stated. Id Re 
Mayo, Chester v. Keirl, [1901] 1 Ch. 404, Farwell, J., at p. 406, said that 
the Court of Appeal might some time have (o determine how’ far the cases 
allowing such evidence of intention are consistent with the Wills Act, 1837 
(7 Will. 4 & 1 Viot. c. 20) ; see also Wigram, Extrinsic Evidence, 3rd ed., 
p. 101, Proposition VIC. ; and as to the cases where the rule has been 
stated in relation to the interpretation of instruments inter vivos, see title 
Deeds and Other Instruments, VoL X., p. 464. 

(m) As to the rules of construction relating to the time for ascertaining 
the property given, see p. 691, post; and for ascertaining the donee, p.713, 
post It has been held that where a donee is descrioed by name, and 
there lias been a person in existence known to the testator answering to 
t^e exact description of the donee, while at the date of the will or of the 
death of the testator there is no such person, parol evidence is admissible 
to prove not only the testator’s intimacy with a person who exists to 
whom a sutlicient part of the description is applicable, but even his 
intention to make the gift to that person (Re Ralston, E'wen v. Ralston, 
[1912] 1 Ch. 436, not following Re Ely, Tottenham v. Ely (1891), 66 L. T. 
462, as being disapproved by Farwell, J., in Re Ofner, Samuel v. Ofner, 
[1909] 1 Ch. 60, 63, C. A., and following Re Blackman {IS52), 16 Beav. 
377). In Re Ely, Tottenham v. Ely, supra, the evidence relied on 
mer^ely went to prove intention, and was held inadmissible as such ; 
it is submitied that the disapproval of Fabwell, J., of the decision 
in this oasf* did not 6l(tend to the ratio decidendi (see Re Mayo, Chester 
▼. Keirl, supra, at p. 406) ; but that it was meant that the case 
ought to liave been decided otherwise on evidence, properly admissible, of 
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more different subjects, either accurately {n) or subject to inaccnraoieB 
which are blanks in the description or which have to be rejected 
as a false description not applying to anyone (o) or are otherwise 
negligible (p). An equivocation does not arise where part of the 
description applies to one subject and another part to another 
subject (q) ; or in cases where from the context of the whole will (r), 
or by the aid of any canon of construction applicable to the will (s), 

the surrounding oircumstauces, including the knowledge of the testator aa 
to the death of the person described ; sec in the Will of Loughlin, Achenon 
V. O’Jfeara, [1906J Victorian Law Keports, 507. 601, 603, where lie Ely, 
ToUenham v. Ely (1891), 65 L. T. 452, is explained. In Stringer v. Oardiner 
(1859), 4 De G. J. 468, the case was decided on '^suoh part of the 
evidence as is admissible,” and the evidence of intention was not ivlluded to. 
Ill this respect lie Blackman (1862), 16 Beav. 377, and Ee llahton, Ewen v. 
Halelon, [1912J 1 Ch. 435, are dittlcult to reconcile with Ihe d. lliscockH v. 
IliscockH (1839), 5 M. Ac W. 363, and other cases where evidence of inteu* 
lion was excluded ; see note (/), p. 643, ante. 

(n) Where the donee is described by a Christian name, and then^ are 
found two ])ersoiis, one Jiaviiig that name only, and tiic other having that 
name witJi others, tliis has bi‘cn treated as an accurate description uiuler 
this rale, and an equivocation lias beiui lield to arise {BemicU v. Marshall 
(1856), 2 K. 6c J. 740; lie WolDcrton Mortgaged EUaics (1877), 7 Ch. D. 
197, 199, where, however, the decision is also sulliciently grounded on 
evidence of material circumstances ; and see lie Bahion, Ewen v. lialsUm, 
supra), 

(o) Price v. Page (1799), 4 Ves. 079(blank); Still v. IJosie (1821), Madd. 

& G. 192 (name wrong); Careless v. Careless (JBIG), 1 Mer. 388 (“to 
Kobert G. my nephew the sou of Joseph the testator having two 
nephews Kobert, and no brother J oseph). These thre^e cases were explaiuod 
in l)oe d. lliscocks v. IJiscocks, supra, per Lord Abikoek, C.B., at p. <70, 
the inaccurate part of the descriiition being either a mere blank or 
opplicable to no person at all ; see also Oamer v. Gamer (1860), 29 
Beav. 114 (a settlement on “ J. G. of S., and E. his wife,” there being a 
J. G. of B. whose wife’s name was E., a niece of ihe settlor ; and a J. G. 
of y., whose wife was H.) ; In the Estate of llubbuck, (1905] P. 129 (” my 
granddaughter ,” there being three). 

(p) Henderson v. Henderson, [1905J 1 1. B. 53 (iriacouracy of name, as 
umierstood by the testator). 

(q) Doe d. lliscocks v. lliscocks supra ; Bernas(}oni v. Atkinson (1853), 
10 ilarc. 346, 348, 349 ; ChaHer v. f.Vwiricr (1874), L. K. 7 li. L. 364 ; In 
ihe Goods of Gliappell, [ 1 894J P. 98. In In the Goochs of Brake (1881), 6 P. D. 
217, the evidence of intention was not rqlied upon. 

(r) Doe d. Westlake v. Westlake (1820), 4 B. At Aid. 67 (to '‘M. W. my 
brother and 8. W. my brother’s sou,” there being two persons S. VV., sons 
of brothers of the testator). 

(«) In Webber v. Corbett (1873), L. R. 16 Eq. 615, one of the persons was 
described clearly in another part of the will, and the presumntion as to 
repeated words (see p. 681, post) was applied; compare Healy v. Uealv 
(1875), 9 I. R. Eq. 418. In Doe d. Morgan v. Morgan (1832), 1 O. As M. 
235, a similar case, this presumption was not alluded to, and evidence of 
intention was admitted ; and in Phelan v. Slattery {iUHl), 19 L. K. Ir. 177, 
it was excluded by the context, and evidence of intoiiiion was admitted. 
In Ee Fish, It^ham v. Eayner, fl894J 2 Gh. 83, G. A., one of the persons 
claiming was illegitimate ; the presumption as to legitiiiiacv (see p. 736, 
posi) was applied, and evidence of intention was excluded. In In the 
Goods of Ashton, [1892] P. 83, this presumption was excluded by the terms 
of the will ; the description was accordingly held applicable to both the 
legitimate and illegitimate claimants, and evidence of intention was held 
admissible. In Grunt v. Grant (1870), L. R. 5 C. P. 380, 727, Ex. Ch., 
where the devise was to ” my nephew J. G.,” and the testator had both a 
nephew and a nephew by affinity of that name, evidence was held 
admissible to show the relation in which they respectively stood to the 
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or from the circamstances of the case pro^rly admissible in 
evidence {t), it can be gathered which of the different subjects was 
intended : nor does it arise in cases where the description is on the 
face of it indefinite, and not apt to determine any subject, as, for 
example, in a devise to one of the sons of a named person,” who 
has more than one son ; in the last-mentioned cases no evidence is 
admissible to resolve th(^ patent ambiguity (a). 

The declarations of the testator with regard to his intention need 
not be contemporaneous with the will, but may be of prior or of 
later date; and may have more or less weight according to the 
time and circumstances under which they were made (//). 

Sub-Sect. 4. — Kvidmc-e to Aid Consiraction apart from Identificuticn. 

1248. The court construes the whole will by the light of the 
knowledge of words and expressions, evidence to explain which may 
have been admitted, and of the persons and things described by the 
will and the facts and circumstances there mentioned which have been 
identified by the evidence of the material circumstances (c) ; but evi- 
dence is not admitted to enable the court to construe a will where the 
words themselves require no interpretation, but the dilficulty is only 
in the construction of the sentence in which the words occur (d). 

Where, therefore, the matter in doubt does not relate to the 
persons aii<l tilings described by the will, then even though it can 

testator, and that he did not know of the existence of the former, but 
without reference to the evidence of intention, the question of admissi- 
bility of which was not decided. In W4U V. Wells (1874), L. R. 18 Eq. 
504, Vessel, M.R., at p. 506, and in Merrill v. Morton (1881), 17 Ch. D. 
382, Malins, V.-C., at p. 386, dissented from Orant v. Grant (1870), L. R. 
6 0. P. 380, 727, Ex. (^h., on the question of the moaning of “ nephew," 
as not hmnf^ given its ordinary senw} ; see, however, in tJie Goods of 
Aehton, \ 18021 1*. 83, per Jecne, J., at pp. 86, 87 ; Be Fish, Ingham v. 
Bdijner, [1804] 2 Ch. 83, 0. A., per A. L. Smith, L.J., at p. 87. As to the 
general rule with regard to the ordinary meaning of words, see p. 655, 
post : and with ^eg^i^d to relationships, p. 739, post. 

(!) Douglas v. Fellows (1853), Kay, 114, per Wood, V.-C., at p. 120, 
citing Fox v. Collins (1761), 2 Eden, 107 (bequest to “the said A. C.," 
there being two of the nome mentioned in the will) ; Be Cheadle, Bishop v. 
Holt, [1900] 2 Ch. 620, C. A. (bequest of ‘ my 140 shares," where testatrix 
had 240 partly paid and forty fully paid). 

(а) strode V, Uussel {Lady) (1708), 2 Vera. 621, per Tracy, J., at p. 624 ; 
set' p. 680, no#/. 

(б) Doe d. AUon v. AUen (1840), 12 Ad. & El. 451, 465 ; and see Langham 
V. Sanford (1816), 19 Ves. 641, per Lord Eldon, L.C., at pp. 649, 660; 
Dwyer v. Lysaght (1812), 2 Ball & B. 156, 162. 

Je) Thus, a gift " to A. or B. " where A. and B. represent persons ascer- 
tained by description, cannot be construed until it is mown who A. and B. 
respectively are, and in what relation, if any, the persons represented by B. 
stand to those represented by A., so as to be able to supply what is the 
contingency to be understood as involved in the word “ or (Be Bobe^is, 
Bercival v. Boberts, [1903] 2 Ch. 200, per Joyce, J., at p. 203 j Be Sibley's 
Trurh (1877), 6 Ch. D.-494, 499) ; see p. 728, post 

{dilHqgins v. Dawson, [1902] A. C. 1, 10, 11 ; Smith v. Gander (1878), 9 
Oh. V. 170, 172. As, for instance, to prove to which of two antecedents 
a mven relative pronoun was intended to refer {Gasiledon v. Turner (1745), 
3 Atk. 267 ; see note (o), p. 665, post) ; or to rebut a presumption which 
arises from the oonstruotion of words simply gud words {Coote v. Boyd, 
CooU V. Coots .(1789), 2 Bro. C. C. 621, per Lord Thurlow, L.C., at 
p. 526). 
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be shown by evidence that the intentian of the testator waa different 
from that shown by the language of the will, the language of thfi 
will, if clear, must settle the rights of the parties (r). 

Where the meaning of the will is ambiguous, or there is a 
question of construction of an executory trust (/'), the court, for 
the purpose of construction generally, resorts to the surrounding 
circumstances as a help in ascertaining the meaning, and places 
itself in the testator's position, in order to avoid attributing to 
him a capricious or unreasonable intention (jf). 

1249. Although, as a general rule, the interpretations put upon a 
will by the parties claiming under it are irrelevant (h), yet in the 
case of ancient wills the court may consider the contemporary or 
modern usage of persons acting under the will as explaining its terms« 
on the ground that it is to be presumed that persons who were con- 
cerned have not been committing a breach of trust from the com- 
mencement to the present tim6(0; but this is done only in cases 
whore the meaning is doubtful (A:). 

1250. In construing wills, the events which might possibly have 
happened after the date of the will are to be considered as well 
as those which did happen (/) ; but the aBcertainment of tlie 
testator’s intention shown by the will cannot be varied by events 
which occur afterwards (m). 

1251. Where the words of the will aided by evidence of the 
material facts of the ease, or evidence of his intention whore 
admissible under the above rules (n), are insiiflicient to detem/me 
the testator's meaning, no evidence is admissible to prove or 


(«) Uiggins v. Dawson, [1902] A. C. 1, 8, 9, 10; B. C., suh nom. 
Grainger, Dawson v. Higgins, [1900J 2 Ch. 756, 763, 764, C. A. ; Mercha/ni 
Taylors* Go. y. A.^0. (1871), 6 Ch. App. 612, 619. Certain early caaea, 
Bucli as Pendleton v. Oran! (1706), 1 Eq. Cas. Abr. 230, pi. 2 (evidence as to 
meaning ol “ as,” used ambiguously), where evidence of intention was 
held admissible, must be considered overrule 1. 

(/) SacImUe-WeRty. Hobnesdak {Viscount) {IH70},L. R. 4 H. L. 543, 661. 

{g) Belancy v. Delaney (1867), 2 Ch. App. 138, 142; Hensrnati v. Fryer 
(1867), 3 Ch. App. 420, 424 ; Eoddy y. Fitegerold^lti^tH), 6 H. L. Cum. 823, 
876; Gordon v. Gordon (1871), L. K. 6 H. L. 264, 273 ; Leslie v. Bathes 
(Earl), [1894] 2 Ch. 499, 614, C. A. ; LanydeU (Lnd/y) y. Hriggs (1866), 8 
De G. M. & Cr. 391. 429, 431, C. A. (construction of shifting clause) ; see 
p. 669, post. Compare Wigram, Extrinsio Evidences 3rd od., p. 61, cited 
in note (i), p. 640, <m$e, and oriticised on this point by Hawkins m Juridical 
Society Papers. Vol. II., pp. 298, 318. 

(h) A mistake, as to the construction of a will is not a mistake of law 
(BsoMchamp (Earl) v. W'inn (1873), L, R. 6 H. L. 223, 234 ; Be Champion^ 
Dudley v. Champion, [1893] 1 Ch. 101, 111, C A ); see title Mistake, 
Vol. :ixi., p. 4. 

(t) A.-G. V. Sidney Sussex College (1809), 4 Ch. App. 722, per Lord 
Hatherlbt, L.C., at p. 732. As to this rule generally, in case of deeds, 
see title Deeds and Otker Instrument. s, Vol. X., p. 4M ; an<l in the case 
of gifts to charities, see title Charities, Vol. 1 V., p. 164. 

(fc) A.-G. V. Bochester rJorponsUon (1864), 5 Dc G. M. & G. 797, 822, C. A. 

(l) Boreham v. BignaU (1S50), 8 Hare, 131, 137 ; €hey v. Peoreon (1867), 
6 H. L. Cas. 61, per Lord Wensubtdale, at p. 109 ; Hardimfy* JVott ( 1 857), 
7E.&B.860, 867, 658. 

(m) Be Olai/Ve Truets (1863), 32 L. J. (on.) 525, per Wood, V.-CX, at 

p. 620. 

(•) Sm pp. 637, 846, anki 


S8ct,2, 

Evidencf 

Adttdssibli 

i&ACkiurt 

ofOoR- 

struotloiL 

Adoption of 

testator*! 

positloii, 

Haafife of 
porHonsaothiff 
uuder a wiU, ' 


Eycnis whloh 
might have 
hap()ened. 


Evidence of 
intontion ^ 
excluded. 



618 


Wills. 


SlOT. 3. 
Evidence 
Admissible 
in a Court 
of Con- 
struction. 

Matters 
binding on 
donee l)y 
his under- 
taking. 


explain what the testator intended (o); and the gift is void for 
uncertainty (p). 

Sub-Sect. 5. —Emdtnce of Obligations of the Donee. 

1252. In certain cases evidence is admissible to prove matters 
not disclosed by the will, which are binding on a donee under an 
express or implied undertaking on his part, made with the testator. 
Thus, where a gift in a will is either absolute (q) or upon 
trusts or conditions not disclosed by the win(r)» and it can be 
proved (s) that either before (f) or after (a) the date of the will, 
during the testator’s lifetime (6), the donee received from the 
testator a comuiunication of certain trusts or conditions to be 
attached to the gift and to be landing on the donee (c), and that 
the donee accepted the gift on those trusts and conditions, either 
by his express agreement or by his silence ((/), and thereby 


(o) Lanedown'H (Lord) Case (1712), 10 Mod. Rep. 96, 99, 100 ; Herbert v. 
Jtcid (1810), 16 Vofl. 481, 489 (evidence admitted not to prove intention as 
to a servant’s legacy, but to prove the fact of service). 

(P) Wigram, Extrinsic Evidence, 3rd ed., p. 83. Proposition VI. ; as 
to cases where the descriptions are unoortain, see p. 643, ante. 

(a) Burney v. Macdonald (1845), 15 Sim. 6 ; Bussell v. Jackson (1852), 
10 llaro, 204 ; Be Spencer's Will (1887), 57 L. T. 519, C. A. 

(r) As, for instance, whore they either are said to bo known to the donee, 

or are shown by some other document (Crook v. Brooking (1688), 2 Vern. 60, 
108 ; Pring v. Prinj? (1689), 2 Vern. 99 ; Smithv. ( 1826), 1 Russ. 266 ; 

Be Fleetwood, Sidgreatws v. Brewer (1880), 15 Ch. 1). 594; Be Iluxiahk, 
Jluxtable v. Crawfurd, fl902] 2 Ch. 793, A. ; and see Johnson v. Ball 
(1851), 6 De (r. 8m. 85, explained in Be Fleetwood, Sidgreaves v. Brewer, 

suprat at pp. 603, 604). 

(s) 'Pho trusts and conditions may be established either on the confession 
of tlic donee (Be Maddock, Llewelyn v. Washinffton, j 1002] 2 Ch. 220, 
C. A. ; Be Huxtablc, Huxtable v. Crawfurd, supra), or against him by 
evidence aliunde (Podmore v. Cunning (1836), 7 Sim. 644); but in all 
cases the evidence must show conduct of the donee showing acceptance 
(French v. French, [1902] 1 I. R. 172, H. L. ; Be Gardom, Le Page > 
A.J}., [1914] 1 Ch. 663, C. A.). 

(t) Be Applehee, Ijevesen v. Beales, [1891] 3 Ch. 422, 430, 431. 

(a) Moss V, Coopcr(1861), 1 John. & H. 352, per Wood, V.-C., at p. 366; 
** a bargain before the w'ill is not at all essential”; compare Wekett 
V. Baby (1725), 2 Bro. Pari. Cas. 386 ; Morrison v. M'Ferran, [1901] 1 I. R. 
360. 

(b) But not after his death (Be Boyes, Boms v. Oarritt (1884), 26 Ch. D. 
631) ; compare Be Shields, Corhould-Bllis v. Dales, [1912] 1 Ch. 591. 

^(c) For cases where the coramunicalions were not intended to be binding, 
see Podmore v. Gunning, supra ; Be Pitt Bivers, Scott v. Pitt Bivers, [1902] 
1 Ch. 403. C. A. ; Sullivan v. Sullivan, [1903] I I. R. 193 ; and title 
Trusts avd Trustees, p. 21,a»/s. 

(d) The acceptance may be made expressly or silently, as where the 
donee does not dissent on the oommunioation being made to him (Bussell 
▼. ./ueljson (1852). 10 Hare, 204 ; Moss v. Cooper, supra, at pp. 370, 371) ; 
but in the latter case the evidence of acceptance must leave no doubt in 
the mind of the tribunal (French v. French, supra, at p. 213); as to 
acceptance by conduct, compare title Contract, Vol. VII., pp. 360, 
361 (formation of a contract). It has been said that the doctrine 
should not be applied ter the case of a person who has shown no complicity 
in gettittg the wiO made and who, upon the first oommunioation which he 
received on the subject, sought to induce the testator to make a different 
arrangement ; see McCormiekr. Grogan (1869), L. B. 4 H. L. 82, per Lord 
8[4THEnLET.L.C.,atp.9?. 



Pm\t Xllt.— O onstruotios of Wills in (Jnnbral. 


649 


induced the testator to make the gift, or to leave the gift already 
made unrevoked, then evidence of these trusts or conditions is 
admissible, except in so far as such evidence wo\ild contradict the 
will(e). 

in such cases evidence is admitted, not as completing the incom- 
plete will of the testator, or otherwise showing his intention (/), 
but as evidence of the obligation accepted by and binding on the 
donee and is admitted only to prevent fraud on his part(/i); 
such obligation in some cases may make the donee a trustee (r). 

Sub-Sbct. 6 . — Evidence to Supfnyrt and Rehut Presum}dioM vj' Fact. 

1253. In cases where according to equitable doctrines a pre- 
sumption on an inference from the facts of the case is raised (A*), as 
in the case of the presumptions against double portions, or with 
respect to satisfaction of portions by legacies and of legacies by 
portions (/), parol evidence is admissible to repel the pr0sum])tion, 
and counter-evidence is then admissible to support it (7/1). Where, 


{e) Be Uuxtable, Iluxtable v. Crawfurd^ [1902] 2 Ch. 793, C. A. ; O'Brien 
V. Condon, [1905] 1 1. K. 51, where tiusts were completely disclosed by 
the will. 

{/) Burney v. Macdonald (1846), 15 Sim. 6, whore Shadwell, V.-C., at 
p. 12, said that ho could not look at certain letters signed by devisees either 
as testamentary instruments or as evidence of the testator’s intention ; they 
were extrinsic to the will, and expressed, nut his will, but theirs. In eases 
where the evidence proves a secret trust, the beneficiaries under t)i trust 
do not take under the will, but under the trust {O'Brien v. Condon, napra) ; 
but the effect may be to compel the trustee to give effect to the seend trust 
as if the property therein comprised had be(;n sjKHjifically bequeathed by 
tlie will to the cestui que trust {Be Maddock, Llewelyn v. Washington, [ J 902] 
2 Oh. 220, C. A.). 

{g) Be Spencer's Will (1887), 67 L. T. 6MK 621, 0. A. It is accordingly 
essential to show the communication of the i "ust or condition by the done© 
and acceptance by him {Jones v. Badky (18 )8), .3 Oh. App. 3o2 ; Be IHtt 
Bivers, Scotty. Pitt Bivers, [1902J 1 Ch. 403, 0. A., perY AvaiiA'S Wiij.iam.m, 
L.J., at p. 407 ; see Be Crawshay, (Jrawshny v. Orawshay (1800), 43 Oh. J). 
615, 625). A test in such cases is. therefore, to consider the case as un- 
afffcted by the Statute of Frauds (29 Oar, 2, c. 8 ) or the Wills Act, 1837 
(7 Will. 4 "& 1 Viet. c. 26), and then to inquire whether a trust or obliga- 
tion has be<m imposed by the testator and accepted by the donee in such a 
way that a court of equity would enforce it as binding on the done© 
{Jones V. Badky, supra, per Lord Oairv.s, L.C., at p. .'Oil). 

{h) McCormick v. Qrogan (1869), L. K. 4 11. L. 82, 89, 97 ; Be Stead, 
Witham and Andrew, [1900] 1 Ch. 237 ; Be Pitt Bivers, Scott v. Pitt Pavers, 
supra. 

(i) See, generally, title Trusts akd Teustkks, p. 21, ante. As to the 
cas(i8 where such evidence of acceptance by one of several donees, taking 
concurrently, makes the other donees trustees, sec ibid., p. 22, ante. 

{k) Hawluns, Wills, 2nd ed., Preface, p. ix, explains that these anomalous 
cases arose on account of the equitable doctrines in question being derived 
from the civil law, where parol evidence of intention to rebut inferences 
from rules of construction was admissible. In all cases the rules appear 
to be presumptions of fact, and not to arise out of the words of the will ; 
see note (n), p. 650, post. 

{1) See title Equity, VoL XIII., pp. 131 ei seq. • 

(m) Eureiy. Beach (1821), 6 Hi^d. 361, per Leach, V.-C., at p. 360; 
Ball v. Bill (1841), 1 Dr. & War. 94; Kirk v. Eddowes (1844), 3 Hare, 
609, per Wigram, V.-C., at p. 617 ; Barrs v. Fewkes (1865). 11 Jur. (n. s.) 
669, per Wood, V.-C. ; Be Tueeaud^e Estate, Tussaud v. Tussaud (187S)| 
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however, the presumptions arise from the oonstruetion of the 
words of the will simply, no evidence can be admitted (ft), nor is 
evidence admissible to raise such a presumption of tact (o). Such 
evidence is allowed, not as altering the will or proving the 
testamentary intention, but as proving some personal obligation on 
the part of the donee binding on his conscience ( p), or as explaining 
acts and events taking place outside tlie will (g). Similarly, 
evidence is admissible to rebut, or to support wnen rebutted, 
resulting or constructive trusts (r), or the claims of an executor to 
a residue undisposed of as against the Crown (s) but not as against 
the next of kin(t). 

1254. Where a testator has expressed, outside his will, the 
intention of forgiving a debt, or making a gift of personal estate 
belonging to him, to one who upon his death becomes his executor, 
the intention meanwhile continuing unchanged, the executor is, 
it seems, entitled to hold the property for his own benefit, and 
the court has admitted extrinsic evidence of the intention (a) ; but 
this rule is not to be extended further, as, for example, to a mere 
promise to give on a future occasion (b). 

SuB-SEOr. 1.— Character of the Evidence, 

1255. The instructions of the testator for the preparation of his 
will cannot be given in evidence to prove his intentions (c), except 


9 Cli. D. 303, 373, 374, C. A. ; and see title Equity, VoL XIII., 
pp. 130, 139. 

(n) (Joote V. Boyd, Cootev. Coote (1789), 2 Bro. C. C. 621, per Lord 
Thuklow, L.C., at p. 527. Thus, the quesiioD whether legacies are 
cumulative or substitutional is a question of construction merely, and no 
evidence is admissible (Z/rtW v. HiU (1841), 1 Dr. & War. 94; Wilson y, 
O'Leary (1872), 7 Ch. App. 448, 466; contra, Hubbard v. Alexander (1870), 
3 Ch. D. 738, where the evidence was admitted to show the duplicate 
nature of the instruments). Such evidence would amount to a contra- 
diction or amplification of the words of the will, and no evidence for 
this purpose is admissible ; see p. 036, ante, 

(o) Be Tussaud's Estate, Tussmd v. Tusscnid (1878), 9 Ch. D. 303, C. A., 
per Jambs, L.J., at p. 37?. 

(p) Be Shields, Corbould-EUis y. Dales, [1912] 1 Ch. 691, 699, 000, 

explaining Hall v. Hill, supra, and Xtrfcv.Eddoww (1844), 3 Hare, 609, 616, 
620, and following Fowkes v. Fascoe (1876), 10 Ch. App. 343, per James, 
L. J.. at p. 360. to evidence of personal obligations of the donee, see 

p. 048, ante. 

(g) HaU V. Bill, supra, at p. 116. 

(ri See title Trusts and Trustees, pp. 47 ei seq,, ante, 

(«) Be Bacon's Will, Oamp v. Coe (1886), 31 Ch. D. 460; see titles 
Descent and Distribution, Vol. XL, p. 28 ; Executors and Adminis- 
trators, Vol. XIV., pp. 284, 285, 

(t) Love y. Qasse (1845), 8 Beay. 472 ; see title Executors and 
Administrators, Vol. XIV., p. 284. 

(а) Strong v. Bird (1874), L. R. 18 Eq. 316 ; Be Applehee, Leveson y. 
Bodies, [1891] 3 Ch. 422; Be Stewart, Stewart y. McLaughUn, [190^ 2 Ch. 
261. Ii56, where the grounds of the rule are stated ; Be Pink, Pink y, 
Pkif [1912] 2 Ch. 628, C. A. ; Be Goff, FeaiheTStonhaugh y. Mwrphy (1914), 
1361a T. Jo. 640. 

(б) Be Innes, Innes t, tnnes, [1910] 1 Ch. 188 ; and See, further, title 
ExicuxoRS AND Administrators, Vol. XIV., p. 270. 

(e) Towers y. Moor (1689), 2 Vem. 98 ; Doe d, Hubbard y. Hubbard ( 1860), 
16 Q. B. 227 ; i)rake y. Drake (I860), 8 H. L. Cas. 172. 
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iothe cases named Mihere evidence of intention is admi8BibIe((f), Bnr.s. 

bat may be admitted in any case as evidence identifying the donee Evldenee 

and not as evidence of intention (e). Admissible 

1256. Similar considerations apply to revoked wills (/*), a draft of(jw. 

of the will (j), letters (h), papers or sayings of the testator (»)i stroetton.' 

Documents other than the will cannot be referred to for the purpose “ 

of affecting the oonstrnotion of the will (A), except where they are 
admissible in evidence under the above rules (i) or are expressly toatator. 
referred to in the will(m). 

Sect. 3. — General Prinnpht oj Construction. 

Sub-Sect. 1 . — Intention Collected from the Will taken as a n7/o/<». 

1257. The only principle of construction which is applicable Leading 
without qualification to all wills (n), and overrides every other rule pnnoiple of 
of construction, is as follows; — The intention of the testator is 
collected from a consideration of the whole will(o) taken in con- 
nection with any evidence properly admissible (;?), and the mean- 
ing of the will and of every part of it is determined according to 

that intention (fj). 

(d) See p. 643, ante, 

\e) In the Estate of Hubhucic, [1906] P. 129, 136 ; Ee Ofner^ Hamuel v* 

Ofner, [1909] 1 Ch. 60, C. A. ; and see Be Bateman^ WaUaoe v. Mawdsley 
(1911), 27 T. L. E. 313, where such evidence was excluded. 

(f) Richardson v. Watson (lS2i)), 4 B. & Ad. 787 ; Be Feltham's {h i get) 

Wul Trusts (1855), 1 K. & J. 628, 632 ; Re Waller, White v. Scales (1899)^ 

80 L. T. 701, C. A. ; Be Smith, Smith v. c/a^wn (1904), 20 T. L. K. 287. 

ig) Miller v. Travers 8 Bing. 244 ; Bradshaw v. Bradshaw (1836), 

2 Y. & C. (EX.) 72. 

(h) Bernasconi v. Atkinson (1863), 10 Hare, 346, 364. 

(t) Bertie v. Falkland (1798), 1 Salk. 231 (papers etc.) ; Strode v. Falk* 
la^ {Lady) (1708), 3 Eg[>. Ch. 90 [169]; Bem dY. D(xvt«(1725), 2 P. Wms. 

316. 318; Herbert v. Reid (1810), 16 Ves. 481, 490; Leeds {Duke) v. 

Amherst (Earl) (1844), 9 Jur. 359; British Home and Hospital for 
Incurables v. Royal Hospital for Incurables (1904), 90 L. T. 601, C. A. 

(k) Hughes v. Turner (1835), 3 My. K. 666, 697, 698 (revoked 
will) ; Randall V. fJamei (1857), 24 Beav. 193, 206 ; compare Doe d. Brown 
V. Brown (1809), 11 East, 441 ; Shore Wilson, Eewley's (Lady) OhariPies 
(1842), 9 Cl. & Fin. 365, H. L. 

(l) See p. 643, ante, 

(m) See p. 634, ante. 

(n) The rule which in practice is applied first is the -rule as to giving 
words their ordinary meaning ; see Romy v. Fitzgerald (1868), 6 li. L. Cas. 

823, 876 ; Gorringe v. Alahlstedt, [1907] A. C. 225, 227 ; and p. 666, post; 
but there are restrictions on that rule ; see note (b), p. 665, post. 

(o) Baddelcy v. Leppingwell (1764), 3 Burr. 1533, 1641 ; Thvllusson v. 

Woodford, Woodford v. TheUusson (1799), 4 Ves. 227, 329 ; Martin v. Lee 
(1860), 14 Moo. P. C. C. 142, 163; v. CVimpc, [1900] A. C. 127, 

130, 132. 

(jp) Stanley v. Stanley (1862), 2 Joliri.&H. 491,613; Cozens, MMee v. 

Wit son, [1903] 1 Ch. 138, 143. Although a will is unambiguons on the 
face of it, yet extrinsic circumstances may show that the words are to bo 
men a meaning different from that they apparently simify {Crook v# 

WhiUey (1857), 7 De G. M. & G, 490, per Lord CxiAKwbsTH, L.C., at 
p. 496, giving as an instance the case of a gift to the children of a 
pairticnlar person where there are no children, but grandchildren; see 
note (w), p. 744, post). 

iq) Maming*s Case (1609), 8 Co. Rep. 93 b, 95 b (" the intention of th» 
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1268. A will is, as a rule, generally construed as the court would 
construe any other document (r), subject to this, that if the intention 
is shown, the mode of expression of that intention («) and the 
form and language of the will are unimportant. Thus, the want 
of the technical words which are necessary in some instruments for 
the purpose of giving expression to intention (t), or any error in 
grammar (w), or the want or inaccuracy of punctuation marks, 
is then immaterial (tt’) I cases a benevolent construc- 

tion is adopted (a). The skill in drafting shown by the will is 
considered (h), 

1259. For the purpose of ascertaining the intention the will 
is read, in the first place, without reference to or regard to the 
consequences of any rule of law or canon of construction (c). 


devisor expressed in his will is the beat expositor, director and disposer of 
his words ”) ; Doe d. Long v. Laming (17tt0), 2 Burr. 1100, 1112. As to 
the general rule relating to intention, see p. 626, ante. “The intention, 
when legitimately proved, is competent not only to fix the sense of 
ambiguous words, but to control the sense even of clear words and to 
supply the place of express words, in cases of difficulty or ambiguity ” (Be 
HaygaHht Wickham v. Haygarth, [1913] 2 Ch. 9, per JOYCE, J., at p. 16, 
citing Hawkins, Wills, 2nd ed.,p.6; Be Patterson, Dunlop v.(?rcer, [1899] 
1 I. R. 324). 

(r) BaJph v. Oarrick (1879), 11 Ch. D. 873, C. A., per Cotton, L.J., at 
p, 876. 

(«) Gave V. Ca/ve (1762). 2 Eden, 139, 144. 

(t) Strong d. Cummin v. Cummin (1759), 2 Burr. 767, 770; Balph v. 
Carrick, supra ; and sec j). 764, post. 

(n) Falsa gramniatica non iiocet (Jones v. Morgan (1773), as cited in 
Lytton V. Lyiton (1793), 4 Bro. C. C. 441, 460 (“no matter what words the 
testator has made use of “) ; Be Norm.an'8 Trust (18r)3), 3 De G. M. & G. 
965, 967, 968, C. A. ; Eden\. Wilson (1852), 4 H. L. Cas. 267, 284; Hall v. 
Warren (1861), 9 H. L, Cas. 420, 427). At the same time, one must not 
divorce language from its ordinary meaning by introducing a mere 
suggestion of false grammar (Gorringe v. Maklstedt, [1907] A. C. 226, 227). 

(to) Gordon v. Gordon (1871), L. E. 5 H. L. 254, 276, approving <San/ord 
V. Baikes (1816), 1 Mer. 646, 651 ; Gauntlett v. Carter (1853), 17 Beav. 
686. The court may* consider the punctuation used; see p. 633, 
ante. 

(a) In teetamentis, benignior interpretatio fneienda est (Co. Litt. 112 a, b ; 
Jones V. Price (1841). 11 Sim. 557, 565 ; Lang v. Pugh (1842), 1 Y. & C. 
Ch. ("as. 718, 725; Edgeworth v. Edgeworth (1869), L. R. 4 H. L. 35, 41 ; 
Be Spoalman, Unswoiih v. Speakman (1876), 4 Ch. D. 620, 625). The 
testator is then considered to be inops consilii (Lewis v. Bees (1856), 3 
KJk J. 132, 146,147). 

(b) The fact that the will shows that it was drawn by the testator 
himself or by a skilled lawyer on his behalf is considered (Bichards v. 
Davies (1863), 13 C, B. (N. s.) 69. 86, 861, Ex. Ch. ; Be Dayrell, Haatie v. 
Dayrell, [1904] 2 Ch. 496, 499); and the fact may guide the court as to the 
force to be given to technical words (Thellmeon v. Bendlesham (Lord), 
ThelhtsBonv.Thelluseon, Hare y.Bobaiis (1869), 7 H.L. Cas. 429, 486,490, 
498, 604) ; a testator who is inops consUii will be supposed to use words 
in a iH)piilar and not in a legal sense (Forth v. Chapman (1720), 1 P. Wms. 
663. 666); but in all cases the principles of construction which are 
applicable are**the same (Weak v. Ollive (No. 2) (1863), 32 Beav. 421, 

(c) Eodkson v. Ambrose (1780), 1 Doug, (k. b.) 337, 341 ; Scarborough 
(Earl) V. Doe d. SaviU (1836), 3 Ad. & El. 897, 963, Ex. Ch. ; De Beauvoir y. 
De Beauvoir (1852), 3 H. D. Cas. 624, per Lord St. Leonards, L.C., at 
p. 545; 3foopAmonv. 5tewart(1868),28L. J*(CH.) 177; Greeny .Gascogne 
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Words are given that meaning which is rendered necessary in the 
circumstances of the case by the context of the whole the 

particular passage concerned being taken together with whatever is 
relevant in the rest of the will to explain it (e). The will itself is 
taken as the dictionary from which the meaning of the words is 
ascertained (/), however inaccurate such meaning would be in 
ordinary or legal use (g). The only qualification on this application 
of the general principle is that a clear context is required in order 
to exclude the usual meaning of a word (h). Relative terms and 
other terms needing a context to make them intelligible can only bo 
explained by the context (i). 


Sect. 8 

OenerBl 
Fil&ciplei^ 
of Con- 
Btmotton. 


Sub-Sect. 2. — Scope of the Will Considered in Donht/ul Oases. 

1260. In cases where, in applying the last rule, a context is Oaseof wordi 
found which is suflScient to control the meaning of the words, but ambiguouB 
the words in such context are ambiguous, contradictory, or obscure, 
or where the words have no special meaning given them by tbe 
context, but have two or more meanings in ordinary use {k\ the 
court adopts that construction which it considers that the testator, 
in the circumstances of the case, probably meant by the words of 


(1866), 4 De 0. J. & Sm. 565, .560 ; Re Parker^ Parker v. Osborne^ [1807] 
2 Ch. 208, 213 ; Aplin v. Stone, (1904] 1 Ch. 543 ; Comiskey v. Bowring- 
Hanhury, [1906] A. C. 84, 89 ; Edwards v, Edwards, [1909] A. C. 275, 277. 
The rules of law are applied to the iiitcntiou thus collected in order i see 
whether the court is at liberty to carry that intention into v Ject 
{Be Beauvoir v. Be Beauvoir {IS 62 ), 3 H. L. Cas. 524, 545). Avoid limita- 
tion may be referred to in explanation of the testator's intention (if artin v. 
Jlfarf{n(1866), L. R. 2 Eq, 404, 411 (but as to the rule of law stated in this 
case, see note (m),p. SZl,post) ; Be Wright, Mott v. IssoU, [1907] 1 Ch. 231). 
It has been suggested, however, that less weight may be given to an 
indication in an inoperative clause (Re Watkinh, Mmjhfyrg v. TAgMfoot (191.3), 
108 L. T. 237, 239, C. A. (reversed, sub nom. higiufoot v. Mayhenj, [1914] 
W. N. 180, H. L.), as explained in Re Johnsor, Pitt v. Johnson (1913), 30 
T. L. R. 200, affirmed (1914), 30 T. L. R. 505, C. A.). 

(d) Towns V. Wentworth (1858), 11 Moo. P. P. C. 526, 543; King v. 
BynUH (1898), 67 L. J. (p. c.) 107 (“ lessees or holders of the present leases ’* 
inoluded tenants by assignment); SeqJs-Eayne v. Jodrell, [1891] A. C. 
304, 306 ; Re Pinhome, Moreton v. Hughes, [1894] 2 Ch. 276, 278. 

(6) Higgins v. Bawson, [1902] A. C. 1, per Lord Halsburt, L.C., at 
pp. 3, 4 ; Jenkins v. Hughes (1860), 8 H. L. Cas. 571, 588. 

(f) Hill V. Crook (1873). L. R. 6 H. L. 266, per Lord Caiens, at p. 285, 
followed in Re Homer, Eagleton v. Horner (1887), 37 Ch. D. 695, 703; 
Be Jodrell, Jodrell v. Seale (1890), 44 Ch. D, 690, 606, C. A. ; Be Parker, 
Parker v. Osborne, [1897] 2 Ch. 208, 213 ; Be Birks, Kenyon v. Birks, 
[1900] 1 Ch. 417, 419, C. A. ; see Be Wood, Wood v. Wood, [1902] 2 Ch. 642, 
646, C. A. ; Be Kiddle, Gent v. Kiddle (1905), 92 L. T. 724. 726. 

(g) Wigram, Extrinsic Evidence, 3rd ed., pp. 15, 30. 

(A) Towns V. WwkwoHh (1858), 11 Moo. P, C. C. 626, 643. 

(i) As, for instance, “residue ” (Singleton v. Tomlinson (1878), 3 App. 
Cas. 404, 418; Higgins v. Baweon, sup) a); “survivor** (Ind^ick v. 
Talchell, [1903] A. C. 120, 123; and see p. 724, post). As to evidence in 
such cases, see p. 046, ante. 

(k) The rule in the text can only be applied where it i| a question .of 
choice between two possible interpretations (Giles v. Meleom (1873), L. R. 
6 H. L. 24, psr Lord Selboene, L.C., at p. 31 ; Gibbons v. Gibbons (1881), 
6 Anp. Cas. 471, 481, P. C. ; Be Boden, Boden v. Boden, [1907] 1 Ch. 132, 
C. A., per Fletcher Moulton, L. J., at p. 145). It should not be applied 
where the normal meaning of the words offers no difficulty [Be BodeUf 
Boden v. Boden, supra). 
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Wills. 


Sbjoi. 3. the will (1), taking into account the general scope of the will and 
G^eral the general purj^se of the testator (m). 

• Pl^ciples The construction is not decided on mere conjecture or belief (n% 
of Con- but Qu judicial persuasion (o) of what is the intention of the testator, 
rtmctiop. either expressly declared or collected by just reasoning upon the 
words of the will or evidenced by the surrounding circumstances 
where they can be called in aid (p). 

rnfcrenoM 1261. The court makes any reasonable inference from a particular 
from scope passage, comparing that inference with what is apparent in other 

° ■ parts of the will (q). This power of inference, however, is limited ; a 

general intention not carried out by some appropriate words in the 
will itself cannot give the court the right to place the words there 
for the testator (r), and a priori reasoning upon what the testator 
would naturally intend cannot be allowed to weigh against the 
proper construction of the words used (s). 

Reconcnr- 1262. Where the language of the will is conflicting, the court 
attempts to reconcile successive provisions of the will without 
^ ' unduly straining its language and to make the whole consistent 

with the apparent general intention of the testator (t). 

(l) In obscuris, quod verieimiUus {Key v. Key (1853), 4 De G. M. & 

73, 84, C. A. ; Tunaley v. Koch (1857), 3 Drew. 720, 724, 725 ; Adair v. 
Maitland (1798), 7 Bro. Pari. Gas. 687^ 692). 

(m) Blamford v. Blamford (1616), 3 Bulat. 98, 103 ; MelUsh v. MelUaK 
(1798), 4 Vos. 45, 60; Ccard V. EoUemess (1855), 20 Beav. 147, 152, 166 ; 
Prescott V. iarher (1874), 9 Ch. App. 174, 187 ; Be )Vliiteleyt London 
(Bishop) V, Whiteley, [1910] 1 Ch. 600. Aa to varioua canona of conatruotion 
derivod from the irde, see p. 665, post. Aa to thia rule in the oonatruction 
of executory truata, where the testator has not been hia own conveyancer, 
see 8acJcvilIe-W est v. Hohnesdale (Viscount) (1870), L. B. 4 H. L. 543, 659, 
569, 572 ; and title Trusts and Trustees, p. 22, ante. 

( 71 ) Giles V. MeUom (1873). L. B. 6 H. L. 24, 31 ; Foley v. BitmeK (1783), 
1 Bro. G. C. 274, 284 ; Morrall v. Sutton (1845), 1 Ph. 633, 640, 541 ; Be 
Elliot, Kelhf v. Elliot, [1896] 2 Ch. 363, 356 ; Tndenoick v. TateheU, [1903] 
A. C. 120, i22 ; Walford v. Walford, [1912] A. C. 658, 664. 

(o) A.-Q. V. Grate (1827), 2 Kubb. & M. 699, 700 ; Barksdale v. Oilliai 
(J8L8). 1 Swan. 562, 665. 

(p) Doe d. Brodbeli v. Thomson (1868), 12 Moo. P. C. C. 116, per 
Turner, L.J., at p. 127 ; Lamgdale (Lady) v. Brigas (IS5%), 8 De G. M. & G. 
391 , 429, 430, C, A. Aa to the evidence admissible, aee p. 646, ante. 

(q) Law Union amd Crown Insurance Co. v. Hill, [1902] A. C. 263, 265 ; 
JerU'ins v. Hughes (1860), 8 H. L. Gas. 671, 688. 

(r) Hunter V. A.-G., [1899] A. C. 309, 316, 317. As to implication, see 
p. 845, post. 

(») Ooltsmann v. GoUsmann (1868), L. B. 3 H, L. 121, per Lord 
Cairns, L.C., at p. 130. The eourt is not at liberty to conjecture what 
the testator would have said if a particular state of things had been pr^ 
aented to his mind, which, it is apparent from the language he has used, 
had not oocurred to him, and for which therefore it cannot be supposed 
th.bt he intended to makf^ any provision (Martin v. Hokale (1866), L. E. 
1 H. L. 176, per Lord OHEuifSPORD, at p. 186; Scarborough (Earl) v, 
.Doe d. Snvile (1836), 3*Ad. & El. 897, 062, Ex. Ch. ; Inderwick v. TatcheU, 
$wpm, at p. 122). 

(t) Morrall v. Sutton, supra, at p. 637 ; Okndeni'ng r* Olcndening (1846), 
0 Beav, 324, £26; OradoQk v. Cradoek (1868), 4 Jur (N. s.) 626, 627 ; 
CotymeH v. Conquest (1888), 16 W. B. 463 ; Be BedsonU Truete (1885), 
28 Cm. D. 623, 525, Q. A. ; Ta/ilof^ r. Sturroch (B,), Sturrook (W.) v. SturreA 
(B.), [1900] A. C. 225. 232, 233, C. A.; ShieJdi v. [1910] 1 I, A 

116, 120 (abdihlute interest out down to lif einterest). As to moonBistencieau 
see, further, p. 674, poH, ^ 
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Bub-Sbot. S.—W»d$ TprimAfaete i» U Qimn their Vtual Smu. 

1268. It is a general rale (a) that, subject to the foregoing 
mlee (b), words are to be first read, in the case of ordinary words 
in their grammatical and ordinary sense (c), and in the case of legal 
and technical words in their legal and technical sense (d), and the 
usual rules of grammar are to be applied (<). 


{a) “A rule of universal application, which admits of no exception, 
and which ought never under any circumstances to be departed from ** 
{Be Oremford^s Trusts (1854), 2 Drew. 230, yer KiNdkuslet, V.-C., at 
p. 230; Southgate v. Clinch (1868), 4 Jur. (n, s.) 428, 429). ‘‘The most 
general of rules ; a generd rule of great utility ” {Q ether v. Capper ( 1 855 ), 24 
L. J. (c. p.) 69, 71). The rule applies to all wills {Smith Butcher (1878), 
10 Ch. D. IIQ, fef Jessel, M.B., at p. 116). The rulo oomos from the 
Digest ; Non ahter a significaiione verborum recedi oportet quam cum mani- 
fesium est aUud sensisse testatorem (Maroellus in Pig., lib. 32, tit. 1, s. 09, 
cited in Lowe v. Thomas (1864), 6 De G. M. & G. 316, 317, C. A.). 

(6) Hamilton v. Ritchie, [1894] A. G. 310, per Lord Watson, at p. 313 
("unless the context of the instrument shows " etc.) ; and sec Cordon v. 
Gordon (1871). L. R. 5 H. L. 254, per Lord ChelMsfobd, at p. 271 (*' unless 
other parts of the will or the general scope and object of it " etc.). The 
rule as to giving the ordinary meaning to a word is thus not a hard and 
fast rule, since it is entirely subservient to the context of the will ; see 
Seale-Hayne v. Jodrell, [1891] A. C. 304, per Lord Hekscuell, at 
p. 306. It has been said that the rule of construction, as enuiiciai.eil in the 
cases cited in note (i), p. 666, post, deals only with the case of giving to words 
a meaning which they do not properly bear {Cave v. Horsell, [1912] 3 

K. B. 633, 0. A., per Fletcher Moulton, L.J., at p. 643) ; and a,i.,am 
that it speaks not of the meaning of a word, but of a senteiMc, of 
a series of limitations in a will {ibid., per Buckley, L.J., at p. 5*4); 
and that where a word has two proper and recognised meanings, the nue 
must be greatly modified, even if it applies at au, and that in such cases 
the sense of a word in a particular passage must be decided by the 
context and the surrounding circumstances {ibid., per Fletcher Moulton, 

L. J., at p. 643). It is submitted that these criticisms are met by stating 
the rule as in the text, supra. A word zk'I in its ordinary meaning a 
technical word may have several senses and t ^ used in one of thorn, in 
which it is technical {Clayton v. Oregson (1836), 6 Ad. & El. 302, 308). 

(c) Thellusson v. Woodford, Woodford Thellusson {l^l^^), 4 Ves. 227, 
per Arden, M.R., at p. 329, ad(mted in Vilhr v. Oilbey, fl907J A. (L 1,39, 
per Lord Atkinson, at p. 147 ; Boole v. Foole {)SQ4), 3 Bos. & P, 020. 627 ; 
Churchy. Mundy (1808), 16 Ves. 396, 406; Trevor v. Trevor (1847), 1 
H. L. Cas. 239, 264, 266, 267, 270; Williams y. Lewis (1869), 6 II. L. Cas. 
1013, 1023 ; De Windt v. De Windt (1866), L. R. 1 H. L. 87, 02 ; Gibbons 
V. Gibbons (1881), 6 App. Cas. 471, 479, P. C. ; Hamilton v. Ritchie, 
mwra,nt p. 313; Higgins v. Dawson, [1902] A. C. 1, 12; Qorringe v. 
Jl^hlstedt, [1907] A. 0. 225, 227. The rule has been enunciated in a very 
large number of cases, and is sometimes described as the " golden " rule ; 
it is applicable to all kinds of instruments ; see Re Levy, Ex parte Walton 
(1881), 17 Ch. D. 746, 761, C. A. ; Caledonian Rail. Co. V. North British 
Bail. Go. (1881), 6 App. Cas. 114, 131 ; Spencer v. Metropolitan Boa/rd of 
Works {ISS2), 22 Ch. D. 142, 148, 0. A. ; and title Deeds and Other 
iKSTRUiiENTS, Vol. X., pp. 484 et sea. 

(d) Aumble v. Jones (1709), 1 Salk- 238 ; Btiek d. Whalley v. Nurton 
(1797), 1 Bos. & P. 63, 57 ; Jesson v. Wright (1820), 2 Bli, 1, 67, H. L. ; 
Roddy y. Fitzgerald {IS5S), 6 H. L. Cas. 823; Oiks v. Melsom {1^113), L. R. 
6 H. L. 24, 31 ; Van Qruttsn v, Foxwell, Foxwell v. Van Qrutten, [1897] 
A. C. 668, 672, 684; Re Keane^s Estate, [1903] 1 L R. 215; Be Simcoe, 
Vowler-Svmcoe v. Vowkr, [1013] 1 Ch. 662, 657. 

(e) Re Harrison, Turner v. Hellard (1885), 30 Ch. D, 390, 393, C. A. 
Thus, relative pronouns and other relative expressions are primd fade 
Inferable to the last antecedent (Coafledon v. Turner (1746), 3 Atk. 267; 
Adshead v. TTilleffs (1861), 29 Beav. 358, 361; Re Williams, Qregorjf v, 
Muirhead {1913), 134 L. T. Jo. 619). For an examine to the contrary. 


Sect, 8. 
Oeneral 
Mnolples 
ofCon* 
8tractl9&. 

Words given 
their usual 
sense. 
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WiLLd. 


seot. 3. Where the words so interpreted are sensible in reference to the 
General surrounding circumstances (/ ), that is to say, where these circum- 

Prlnciples stances do not deprive the words of all reasonable application when 

of Con- gQ interpreted ((/), this sense of the words must be adhered to(h); 

str uctio n. would lead to some absurdity or some 

When usual repugnance or inconsistency with the declared intentions of the 

aSier^ testator, collected from the whole of the will, the grammatical and 

’ ordinary or the technical sense of the words may be modified, so as 

to avoid that absurdity or inconsistency, but no further (i). In 
particular, to deprive words of their appropriate usual sense there 
must be sufficient to satisfy a judicial mind that they were meant 
to be used by the testator in some other sense, and to show what 
that other sense is(/c), and the burden of proof lies on those who 
attribute to the words such other sense (i). 

Effect of 1264. There are, however, few words, if indeed there are any, 
ciixumstancoa ^ meaning so exact that the reader can disregard the 

iuexcludiijg Surrounding circumstances and the context in ascertaining the 
rule. sense in which they are employed (m). If, therefore, the intention 

of the testator can be collected with reasonable certainty from the 
whole will, with the aid of extrinsic evidence of a kind properly 
admissible, that intention must have effect given to it beyond and 
even against the literal or ordinary sens e of particular words and 

seti Fox V. Collins (1761), 2 Kdon, 107. The construction of a will may 
thus be a question for a giammarian rather than for a lawyer (Fenny d. 
Oollings v. Ewestacc (1815), 4 M. & S. 68, 60 ; Child v. EUworth (1852), 2 
De G, M, & G. 670, 683, C. A.). 

(/) As to the evidence, see pp. 637, 646, ante. 

(g) Shore v. Wilson, Eewley's (Lady) Charities (1842), 9 Cl. & Pin. 365, 
625, H, L. 

(h) Wigi am, Extrinsic Evidence, 3rd ed., p. 17, Proposition II., adopted 
in Croker v. Hertford (Marquis) (1844), 4 Moo. P. C. 0. 339, 364; and see 
He Cope, Cross v. Cross, [1908] 2 Ch. 1, 4, C. A. (“without regard to the 
consequences “) ; Swifte v. A.-G. (1910), [1912J 1 I. 11. 133, 139, 140. 

(i) Warlmrton v. Loveland d. Ivie (1828), 1 Ilud. & B. 623, Ex. Ch., per 
Bijkton, J., at p, 648, affirmed (1832), 2 Dow & Cl. 480, H. L., adopted 
in Grey v. Pearson (1867), 6 H. L. Cas. 61, per Lord WejCSLEYDALE, at 
jK JO(} ; and see ibid., per Lord Cranwoutk, L.C., at p. 78 ; Abbott v. 
31iddleton, Birkeits v. (farpenter (1858), 7 H. L. Cas. 68, 94, 114 ; Slingsby 
V. Grainger (1859), 7 H. L. Cas, 273, 28'l ; Thellusson v. Bendlesham 
(Lord), Thellusson v. Thellusson, Bare v. Bobarts (1869), 7 H. L. Cas, 
429, 454, 470, 472, 488, 490, 494, 519 ; Uicks v. Sallitt (1864). 3 De G. M. 
& G. 782, 793, 794, C. A. ; Vacher Sons, Ltd. v. London Society of Oom^ 
posiiors, [1913] A. C. 107, 117. It has been observed that this statement of 
the rule seemed to be involved in the above statement as to context, and 
t6 be but a means of showing by the context that the words were not 
used in their ordinary sense (Thellusson v. Bendlesham (Lord), Thellusson 
V. Thellusson, Hare v. Bobarts, supra, per Lord CraKwortu, at p. 494 ; 
Rhodes v. Rhodes (1882), 7 App. Cas. 192, per Lord Blackburn, at p. 205) ; 
and that by “ an absurdity ” could hardly be meant a result which the 
court thought ought not to have been the mtention of the testator (Rhodes 
V. BMes, supra, perXord Blackburn, at p. 205 : see also Long y. La/n$ 
(1886), 17L.ia. Ir. 24, 36, C. A.). 

(k) Roddy V. FitsgeraJd (1868), 6 H. L. Cas. 823. per Lord Wensleydalb, 
at p. 877 ; V,an Omtten v, FoxweU, FoxtoeU v. Van Orutten, [1897] A. C. 
658, 672, 

(0 Be Cxiwford^s Trusts (1854), 2 Drew. 230, per Kinderslet, V.-C., 
at p. 233, 

(») Caw v. Eorsell, [1912] 3 K. B. 533, C. A., per Buckley, L.J., at 
p. 543; Hodgsan v. (1780), 1 Doug. (k. b.) 337i 341; Doe d. 

Andrew r. Tjaituihhuini /ioao\ ii Vatif ooa ooa 
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expressiooB, and the court is not bound to adhere to the ordinary 

or legal meaning in such a case (n). General 

1265. The meaning of technical terms, excluding technical terms 

of English law, but including technical terms of foreign law or of gtructlon. 
science or art, is determined by evidence of experts (o). 

The questions what are technical terms in Eiiglisli law and 
what are their technical meanings ( p) are determined by the court terms, how 
with the aid, in certain cases, of the established canons of con- determined, 
struction ; in considering a technically drawn will, the Court regards 
the practice of conveyancers as not wholly irrelevant though not 
binding (q). 

1266. The ordinary meaning of a word is the meaning given it Ordinary 
by the ordinary usage of society (r), that is to say, the testator’s 
society, of that class and period in which he lived and moved («). determined. 
If, therefore, the testator belonged to a district, trade, or business in 

which a particular word has a certain meaning given to it by an 
existing custom, then the ordinary meaning of the word under the 
rule is this customary meaning, and not the meaning generally given 
to it by the general English usage (t). 


(n) Vauchamp v. Ikll (1822), Madd. & G. 343, 347 ; TAveseif v. lAvesey 
(1840), 2 H. L. Oa«. 419, per Lord Oottenham, L.C., at p. 432 ; Key v. 
Key (1853), 4 Do G. M. & G. 73, 84, C. A. ; Ware v. Watsori. (1865), 7 
De G. M. & G. 248, 269, C. A.; Roddy v. Fitzgerald (1858), 6 H. L. CiiS. 
823, per Lord Cranwortii, L.C., at p. 871; Qrey v. Fearaon (1867). 

II. L. Cas. 01, per Lord St. Leonards, at p. 99 ; Pride v. Fooka (Ls is , 
3 De G. & J. 252, 266, C, A. ; Re Redfem, Eedfern v. Bnjrnng (1877). 6 
Ch. D. 133, 136 (“ the spirit is to prevail ”). Qul hceret in literd, hmei in 
cortice (2 Bl. Com. 379). 

(o) Re Cliff's Trusts, [1892] 2 Ch. 229, 232 (foreign law). 

( p) Examples of such technical words are “ seised ** {Leach v. Jay (1878), 
9 (5h. D. 42, C. A.); “vested” (see p. 799, post); “plurality” (/ife 
Maonamar a, Hewitt v. Jeans (1911), 104 L. I. 771). As to technical 
and (yaasi- technical words describing property or donees, see pp. 699, 
744, post. As to the use in wills of words appiopriate to a conveyance 
under the Statute of Uses (27 Hen. 8, o. 10), see Re Tanqueray-WUlaume 
and Landau (1882), 20 Ch. D. 465, 478, C. A. ; Tudor, L. C. Beal Prop., 
4th od., pp. 307 et seg, ; title Beal Property Chattels Beal, 
Vol. XXIV., p. 281, note (d). 

(g) Re Aihill, Athill v. Athill (1880), 16 Ch. D. 211, 223, C. A. ; Re 
Edwards, Edwards v. Edwards, [1894] 3 Ch. 644; see Villar v. Oilbey, 
[1907] A. C. 139, 162. In considering what are “usual” clauses, the 
court treats the question as one of fact, on whicli the evidence of con- 
veyancers is accepted {Re Maddy's Estate, Maddy v. Maddy, [1901] 2 Oh. 
820, 822). 

(r) Shore v. Wilson, Eewley't {Lady) OhariUes (1842), 9 Cl. & Fin. 356, 
H. L., per Coleridge, J., at p. 637 ; Parker v. Marchant (1843), 1 Ph. 
356, 360 (“the ordinary acceptation of language in the transactions of 
mankind ”). 

(«) M‘Eugh V. M'Eugh, [1908] 1 1. R. 155, 160 (not archaic or obsolete 
meaning). 

it) Barksdale v. Morgan (1693), 4 Mod. Rep. 185 ; Be Steel, Wappetly. 
Robinson, [1903] 1 Ch. 136 (“ freeholds ” by local usage included customary 
freeholds). The rule as to customary meaning prevails even though the 
words in their meaning according to general English usage wofUd create no 
difficulty in applying the instrument to the facts (Underhill and Strahan, 
Interpretation of Wills and Settlements, 2ad ed., p. 21). The question 
whether a word has a customary meaning is one of f^t, for the jury, if any 
{Smfion V. Margiison (1847), 11 Q. B. 23, 32). As to custom generally^ 
see title Cusioic and Usaues, Vol. X., pp. 217 el leg. 
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The ordinaiy meaning of a word is not necessarily the 
etymological meaning (t^), though there* may be cases where the 
court refers to the etymolo^cal meaning of a word as a guide (a). 

Where no specific meaning is unambiguously given to a word 
by the context (fc), the court may consult dictionaries of good 
reputation (c) and may receive evidence of the meaning ordinarily 
given to the word (d). 

1267. The ordinary meaning, and therefore legal interpretation, 
of words may vary from time to time according to the usages of the 
community (e) ; and there are often many meanings applied in 
common use to any given word (/). Accordingly, it has been 
frequently a matter for judicial decision in the construction of wills 
and other documents what is, or was, at a given time the ordinary 
meaning of a particular word, or the secondary meanings which are 
or were capable of being given to it, 

1268. Amongst the words and expressions of common use in wills, 
the meaning of which in common use, or as affected by various con- 
texts, has been the subject of judicial determination (^), are the fol- 
lowing (/i), namely : ** entitled’* (i), ** marriage ** minority ” (0, 


{u) Shore v. Wilson, Uewley'e (Lady) Charities (1842), 9 Cl. & Fin. 355, 
B27, H. L. 

(а) Farr v. Parr (1833), 1 My. & K. 647, 648 (“ devolve ”). 

(h) The court does not look at evidence to prove the meaning where 
the meaning is plain and unambiguous on the face of the document ; com- 
pare De la Warr {Eanrl) v. Miles (1881), 17 Oh. D. 536, 688, 589, C. A. 

(c) The court is not bound by the dictionary ; see Grieves v. Bawley 
(1852), 10 Hare, 63, 65 ; Be Feeney, Jnglis v. Birmingham Corporation 
(1908). 24 T. L. R. 314. 

(d) Be Bayner, Bayner v,Bayner, [1904] 1 Ch. 176, C, A. As to evidence 
as to meaning generally, see p. 634, aiite. 

(б) Shore y. Wilson, Hewley's {Lady) Charities, sv^ra, at p. 627 ; Be 
Bayner, Bwyner v. Bayner, supra, at p. 185. 

(f) Cave V. Horeell, [1912] 3 K. B. 533, C. A. As, for instance, the 
words “ family (see p. 747, post), “ money (see p. 706, post), etc. In 
Piggy, Clarke {1ST &), 3 Ch. D. 672, Jessel, M.R., at p. 674, said that 
** every word which has more than one meaning has a primary meaning, 
and if it has a primary meaning, you want a context to find another ” ; 
as to such cases see, further, note (h), p. 665, ante. 

(g) As to how far such decisions are followed, see Be Bayner, Bayner v. 
Bayner, supra ; Bo Aihill, AthiU v. AthUl (1880), 16 Ch, D. 211, C. A., 
per Jessel, M.R,, at p. 223. 

(h) For other examples, in the case of words describing donees or 
property, see pp. 699, 744, post, 

it) The word may mean entitled in possession, or entitled in interest 
{Ohorley v. Lovehand (1863), 33 Beav. 189; Be OryUs' Trusts (1868), 
L, R. 6 Eq. 589 1 Timbers v. Jaggard (1870), L. R. 9 Eq. 200 ; Be Finch, 
Ahhias V. Burney (1881), 17 Ch. D. 211, 223, C. A. ; BeFothergiWs Estate, 
Frice^FoihergiU v. Price, [1903] 1 Ch. 149 ; Be Whiter, Windsor v. Jones 
(1911), 106 L. T. 749), 

.Ak) The ward priiiiA facie refers to a marriage valid in law {FdlkUmd 
(Vistount) v. Berne (1697), 2 Vem. 333, 336 ; In the Estate of M'LonghUn 
(1878). 1 L. R. Ir. 421, C. A. ; AUen v. Wood (1834), 1 Bing. (K. c.) 8). 

(1) word primd facie refers to the period under twenty-one years of 
age (Maddison v. Chapman (1858), 4 K. & J. 709, 724), but may refer to a 
eonventional minority, as, for instance, up to twenty-five years of age, 
ear the time during which testator has kept the child out of full control 
of bis property (Mrey v. ITilrop (1844), 14 Siih. 48 ; Fraser Fraser 
(1868), 1 Sew Rep, 43Ph * os a . . o > . . . ' ^ : 
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“testamentary expenses” or “executorship expenses Biot.8. 

married *' (n). Ckoend 

Sttb-Sbct. 4 . — Evwy Wwd, if poMtble, io have Effect. ^ 

1269. Subject to the preceding rules, the will should be so struotiim. 
construed that every word should have its effect (o). The court 
has no right to disregard a word, if some meaning can be given to word* 
it(p), and that meaning is not contrary to some intention plainly 
expr^sed in other parts of the will {q ) ; and the court doe^ not as a 
rule impute to the testator that he uses additional words without 
some additional purpose or without any purpose at all (r). \ 


(m) These terms are ordinarily synonymous (Sharp v. Lush (1879), 10 
CL I). 468, 470) denoting the expenses inoident to the proi^er performanoe 
of the duty of the executor {ihid.)y as to which see title Executors and 
Administrators, Vol. XIV., pp. 240 et seq. Costs in proceedings properly 
brought to administer the testator’s estate are included (Motrell v. Fieh^ 
(1851), 4 De G. & Sm. 422; Miles v. Harrison (1874), 0 CL App. 316? 
Penny v. Penny (1879), 11 Ch. D. 440) except so far as increased by the 
adminstration of the real estate (see title Executors and Administrators, 
Vol. XIV., p. 350), but including costs of inquiries to determine the persona 
entitled to a legacy where the difficulty is caused by the language of the 
testator himself {Re Qroom^ Bo<yh/ v. Groom, [1897] 2 Ch. 407). As to 
payments for estate duties, see jSc Sharman, Wrighi v. Sharmam, [1901J 
2 Ch. 280 ; Porte v. WUUams, [1911] I Ch. 188 ; Be Hudson, Spencer v. 
Turner, [1911] 1 Ch. 206 ; and title Estate and Other Death Duties, 
Vol. XIIL, pp. 219, note (i), 220, note (m) ; see also Broughton (Lord) v. 
PouUU (Lord FiWiam) (1865), 19 Beav. 119 (expenses of executing the truRtsK 

(n) The word naturally means, in the case of a bachelor or spinst' r 
(Pratt V. Mathew (1886), 22 Beav. 328), “never having been married** 
(Heywoody, Heywood (isbo), 29 Beav. 9, 16; Be Sergeant, Mertens v^ 
WalUy (1884), 26 Oh. D. 676 ; Be Sanders^ Trusts (1866), L. R. 1 Eq. 676 ; 
DalrympU v. Hall (1881), 16 Ch. D. 715; Roberts v. Kilmore (Bishop), 
[1902] 1 I. R. 333 ; Be Gollyer, Oollyer v. Back (1907), 24 T. L. R. 117 ; and 
see Be Thistleway te's Trust (1866), 24 L. J.(CH.) 712, C. A.), but may mean 
“not having a spouse at the time contemplated in the will” (Clarke v* 
Colls (1861), 9 H. L. Cas. 601 ; Be Chant, Chant ^ . Lemon, [1900] 2 Ch. 
346; see title Settlements, Vol. XXV., pp. 683, 684). As to a gift 
to unmarried children, see Jubher v. Jubher (1839), 9 Sim. 603 ; Hall 
V. BoheHson (1863), 4 De G. M. & G. 781, C. A. 

(o) Blamford v. Blamford (1616), 3 Bulst. 98, 103 4” every string ought 

to give his sound “) ; Barker v. ^Us (1725), 2 P. Wms. 280, 282 ; King 
V. BurcheU (1769), 1 Eden, 424, 432 ; Collet v, Lmcrence (1791), 1 Ves. 
268, 269 ; TheUusson v. Woodford, Woodford v. Thellusson (1799), 4 Vesw 
227, 829; Milsom v. (1800), 6 Ves. 465, 467 ; Poe d. TyrreU v* 

Word (1816), 4 M. & S. 550, 668 ; Hastings v. ffane (1833), 6 Sim. 67, 71 ; 
Morrdli v. Sutton (1845), 1 Ph. 633, 636; Neaihway v. Beed (1853), 8 
De G. M. & G. 18, 23, C. A. ; King v. deaveland (1859), 4 De G. & J. 477, 
488, C. A. ; Clarke v. OolU (1861), 9 H. L. (^as. 601, per Lord Oranworth, 
at p. 612 ; Parker v. Tooted (1865), 11 H. L. Cas. 143, 159 ; Best v. Stone* 
Aewer (1865), 2 De G. J. & Sm. 637, 841 ; Massy v. Bowen (1809), L. .RJ 
4 H. L. 288, per Lord Cairns, at p. 301 : “ In acting under that canon o£ 
construction you must . . . ascertain what was the purpose for wbibh 
the testator introduced the word . . , into his ^lisposition ; Be Smfhkd, 
Sanford v. Sanford, [1901] 1 Ch. 939, 943 ; Bickerhy v. Nicholson, [1912] 
1 I. R. 343, 847. 

(p) Be Oroxon, Groxon v. Ferrers, [1904] 1 Ch. 262, 258 '(“ lawfully “ 
assume, in name and arms clause) ; Heasman v. Pearie (1871),*T Ch. App# 
275, 283. 

(q) Doe d. BaJtdmn v. EoiwWfig (1819), 2 B. & Aid: 441, per Awftorr, C.Ji; 
a-t p. 448, and per Holrotd, J., at p. 451 ; Constantine'' ’ ConstarOina 
(1801), 6 Ves. 100, 102 ; Betres v, Brymer (1799), 4 VeS:.6M; 698. 

(f) Oddis V. Woodfi^rd (1826), 3 My. kVt, 584, pW’LcWrd'G^TTBNHAK, I/.C.j 
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1270. This rule is a general rule(«), but is not inflexible (i); 
according to the context (a), or by reasoning from the scope of the 
will (h), words may be rejected (o), or may be regarded as merely 
explanatory, expressing what would otherwise have been true under 
the will (d). Further, there need be no departure made from the 
rule giving words their usual meaning merely because they are in 
that sense only surplusage (c), or because other words, inconsistent 
with their use in that sense but insufficient to give them any other 
sense, may have to be rejected (/). 

Sub-Sect. 5. — Apiyropriate Canons of Construction to he Ai)plied, 

1271. The court applies certain established canons of con- 
struction (g) in cases where they are respectively appropriate {h). 
These canons seek to lay down what inferences ought in doubtful 
cases to be drawn, as a general rule, from particular indications of 
intention (t) ; some more especially determine what moaning should 
in general be given to particular words and expressions which 
have acquired a technical or qi/a^i-technical nature {k ) ; and others 

at p. 614 ; Quarm v. Quarniy [1892] 1 Q. B. 184, 186, 189 ; and see Foxwell 
V. Van Grutten (1900), 82 L. T. 272, H. L. 

(s) The rule ought not to be departed from, unless it is apparent that 
by adhering to it wo should be defeating the intention as collected from 
the context ” {Saver v. Bradley (1856), 5 H. L. Cas. 873, 899). 

(t) Martin v. ilolgate (1866), L. R. 1 H. L. 175, per Lord Cran- 
woRTii, L.C., at p. 185, whore the rule was eucountcred by another rule 
that “ we are not to construe a gift as contingent unless the context 
requires us to do so ; Clarke v. ColU (1861), 9 H. L. Cas, 601, 613, 618. 

(a) Soo pp. 653, 656, ante. 

(b) See p. 653, ante. 

(c) See p. 675, post. 

(d) McLaclilan v. Taitt (1860), 2 De G. F. & J. 449, per Lord Camp- 
bell, L.C\, at p. 454; Be Walton's L’sfaft* (1856), 8 De G. M. & G. 173, 
0. A., per Knight Bruce, L.J., at p. 175; Hicks v. Sallitt (1854), 3 
De G. M. & G. 782, 794, C. A. 

{e) Monk V. Mawdsley (1827), 1 Sim. 286, 290, 291 ; Taylor v. Beverley 
(1844), 1 Coll. 108, 116; Craik v. Lamb (1844), 1 Coll. 489, 493, 494; 
Be Eirkhride*8 rn«<«to(1866), L. R. 2 Eq. 400; Giles v, J/eZaow (1873), 
L. R. 6 H. L. 24, 33, 34 ; Palmer v. Orpen, (1894] 1 I. R. 32, 38 ; Boberts 
V. Kilmore (Bishop), [1902] 1 I. R. 333, 339. The objection of surplusage 
has weight only when the presence of such word or phrase would be 
unusual or unaccountable if it were not specially inserted for the purpose 
of altering the meaning of the sentence {Be Boden, Boden v. Boden, [1907J 
1 Ch. 132, C. A., per Fletcher Moulton, L. J., at p. 143). 

« (0 As to technical words, see Jesson v. Wright (1820), 2 Bli. 1, H. L. ; 
BMy V. Fitzgerald (1858), 6 H. L. Cas. 823, and other cases cited, with 
reference to the application of the rule in Shelley's Case (1581), 1 Co. 
Rep. 93 b, in title Beal Property and Chattels Beal, Vol. XXIV., 
p. 230, note (a). 

(g) Balph v. Carriek (1879), 11 Ch. D. 873, C. A., per Cotton, L.J,, at 
p 876 : “ Wo are bound to have regard to any rules of construction which 
Lave been established by the courts, and subject to that we are bound to 
construe the will as trained legal minds would do ” ; Be Bedson'e Trusts 
(1885), 28 Ch. D. 623, 626, 626, C. A. ; Eirhy^Smiih v. PameU, [1903] I 
Ch. 483. per Buckley, J., at p. 490 ; and see note ((), p. 662, poet. As 
to the canons of construction which have been established and certain 
special forms of the genert^ rules dUoussed in the text as applied in special 
oases, see pp. 665 et eeq., poet. 

(A) See p. 662, poet. 

, (<) As, for instance, the rules as to the effect of a gift over on failure of 
issue, and the rules aa to implication of limitations ; see pp. 833, 845, poet. 

ih) Vavenpoti v. CoUman (1842), 12 Sim. 688, 691 ; Grey v. Pearson 
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determine in what manner particular common forms of disposi- 
tion are to be effectuated, where the testator has not, fully and 
unambiguously, disclosed his intentions (Z). 

1272. The system of canons of construction, whether English or 
foreign, applied by the court varies according to the circumstances 
and the testator’s intention (?«). A testator may expressly or 
impliedly show an intention that his meaning is to be ascertained 
according to some known system of jurisprudence ; and such inten- 
tion, if the provisions of the will and the circumstances admit, 
has effect given to it, irrespective of the domicil or nationality of 
the testator ( 7 ;). Similarly, the fact that the testator uses the 
English language, with or without the use of technical terms 
borrowed from the law of England, is considered in discovering the 
testator’s intention even when the property dealt with and the 
validity and effect of his dispositions of that property are affected 
by a foreign law ( 0 ). 

Where such an intention is not expressed or inferred, the court 
acts upon certain presumptions (p) which define the system to be 
applied (q). 


(1857), 6 H. L. Cas. 61, 79; Greville v. Browne (1859), 7 II. L. Ca«. 
689, 703 ; lie Bawden^ National Provincial Bank of Emjland v. Creeswcll, 
Bawden v. Cresswellt [i894J 1 Ch. 693, per Kekewich, J., at pp. 697, 698 
(“ the dictionary is to bo found in those decisions”) ; Barraclougk v. Coope, 
(1905), [1908] 2 Ch. 121, ii„ 124, H. L. 

(Z) Re Jodrell, Jodrell, v, Seale (1890), 44 Oh. D. 690, 610, C. A. (prcvio\iii 
cases useful ‘‘when they put an interpretation on common forms”). 
As, for instance, the rule in Andrews v. Partington (1791), 3 Bro. 0. 0. 401 
(see p. 718, post), which is grounded on the inconsistency of the directions 
in the will (see note (6), p. 719, post) ; and the rule in Wild's Case (1599), 
6 Co. Rep. 16 b, 17 a ; see p. 787, post 

(m) The general principles of construction (see x>'». 651 etseq., ante) appear 
to apply to all wills, whether English or foreign, ut being common to every 
system of jurisprudence ; compare Di Sora {Duchess) v. Phillipps (1863), 
10 H. L. Cas. 624. 628, 629, n., 633 ; Re Harman. Lloyd v. Tardy, [1894J 3 
Ch. 607, 611, 613. 

(n) Raphael v. Boehm, Gockburn v. Raphael (J85^, 22 L. J. (cri.) 299 
(testator domiciled in India disposing of movables by express reference 
to the law of inheritance in Great Britain) ; Bradford v. Young (1883), 29 
Ch. D. 617, 623, 625, C. A. ; Be Price, Tomlin v. Latter, [1900] 1 Ch. 442, 
453 ; see title Conflict of Laws, Vol, VI., p. 230. 

( 0 ) See Skidd v. Cook (1883), 8 App. Cas. 577. 593, 600, 601 ; Re Baker^s 
Settlement Trusts, Hunt v. Baker, [1908] W. N. 161 ; Be Bonnefoi, Surrey 
V. Perrin, [1912] P. 233, 238, 239, C. A. But the doctrines of English 
courts of equity are not imported into the construction of such a will 
{McQtbbon v. Abbott (1885), 10 App. Cas. 663, 658, P. C.); see also Re 
Miller, BaiUe v. MUUr, [1914] 1 Ch. 611. 

(p) The rule, for example, that a wUl of movables is to be construed with 
reference to the law of the domicil of the testator ^ris a mere canon of 
interpretation which should not be adhered to when there is any reason 
&om the nature of the will or otherwise to suppose that the testator wrote 
it with reference to the law of some other country ” ( Uicey, Conflict of Laws, 
Ist ed., p. 696; 2nd ed., p. 679, adopted in Re Price, Tomlin v. Latter, 
«*pra, per Stirling, J., at p. 462 ; Re D'Este's Settlement Trusts^ Poulter v. 
D^Este, [1903] 1 Ch. 898, per Bxjcklet, J., at p. 900). 

(g) As to the property disposed of, if immovable, see title Conflict 
OF Laws, Vol. VI., p. 220, and if movable, ibid., p. 230; as to the 
distinction between movable and immovable for this jpurpose, see ibid., 
pp. 196 et eeq , ; as to the wills of personal estate of Bniian subjects and 
others see wills Act 1861 (24 £z; 25 Viet. c. 114), s. 3: title Confliot 
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Shot. 8. The court may be informed of the appropriate foreign canons of 
General construction by evidence (r). 

Principles in cases ’where the will is to be construed according to English 
of rules, but is written in a foreign language, the court only looks at 
Btiucnon. language in order to ascertain what are the 

equivalent expressions in English (s). 

Application 1273. The canons of construction of wills in English law are 
of EngiiBh not lightly departed from in cases where they are applicable (t) ; 
coSction. be followed only when the testator 

has not clearly expressed his own intention and has not given any 
other guide to the court (a). All these canons therefore are of the 
nature of presumptions only (5), and are subject to any contrary 
intention (c) disclosed by the will, as construed in accordance with 
the principles above stated (d\ 

Ubc of wordg If in particular the language of the will can be read in its ordinary 
and natural sense (c) so as to be sensible with respect to the 
surrounding circumstances, no rule or canon of construction is 
applicable to ascertain the intention (/), and no reliance can be 
placed on former decisions of the court on similar or even identical 
words in other wills (q). 

OF Laws, Vol. VI., p. 230. As to the ascertainment of the donees, 
see ibid., pp. 220, note (<?), 231, notes {k), (1). 

(r) See p. 636, ante. 

{$) Beynolds v. Kortright (1864), 18 Beav. 417, p«r Komilly^ M.R., at 
p. 426 ; compare Baring v. Ashburton (1886), 64 L. T. 463. 

(i) Blann v. BeU (1862), 2 De G. M. & G. 776, 781, C. A. ; Wake v. 
Varah (1870), 2 Ch. D. 348, 357, C. A. ; and see note (j), p. 660, ante ; 
A.-Q. V. Jefferys, [19081 A. C. 411, 413, 414. The ground on which these 
rules are followed is either that certainty in judicial decisions is attained 
{Jcsson V Wright (1820), 2 Bli. 1, H. L., per Lord Redesdale, at p. 66 ; 
Doe d. Clarke v. Ludlarn (1831), 7 Bing. 275, 279 ; Morrall v. Sutton 
(1845), 1 Ph. 533, 636 ; Orey v. Pearson (1857), 6 H. L, Cas. 61, 108 ; 
Poddy V. Fitnsgerald (1858), 6 H. L. Cas. 823, 884), or that the object is to 
make it possible to advise confidently on titles (Eoddy v. Fitzgerald, supra, 
at p. 875), or that it is to be assumed that lawyers draw instruments 
according to the known state of the law, which includes these canons 
from time to time adopted by the court in the construction of wills, and 
the testator must be supposea to have used his words in the sense so 
fixed (Be Bawden, National Provimial Bank of England v. CressweU^ 
Bawden v, Oresswell, 1 18941 1 Ch. 693, 697, 698,; Oreville v. Browne (1859), 
7 11. L. Cas. 689, 703 : Kingsbury y. WaUer, [1901] A. C. 187, 189). It 
has been suggested that they were invented to give effect to what is in 
averivge instances the intention of the testator (Be Inman, Inman v. 

[1893] 3 Ch. 518, per Kekewich, J., at p. 620). 

(a) Limpus v. Amola (1884), 16 Q, B. D. 300, 302, C. A. ; Be Coward, 
Coward v. Larkman (1887), 67 L. T. 285, 287, C. A. ; Be Hamlet, Stephen 
V. Cunningham (1888), 39 Ch. D. 426, 484, C. A. ; Be Stone, Baker v. alone, 
[1895] 2 Ch. 196, 200, C. A. 

(h) It is pointed out in Lee v. Pain (1845), 4 Hare, 201, per Wigram, 
V.-d., at pp. 216, 217, that the word presumption in this sense is not 
used in a strict and accurate sense, but as denoting an inference in 
favoui of a given construction of partic.iilar words. 

(c) Singleton v. Tomlinson (1878), 3 App. Cas. 404, 423: “they are fixed 
subject to A very important qualification as to intention.*’ 

(tt) See ]>p. 661 et seq^ ante. 

(a) Seep. 066 ,a»te. 

(/) Leader wDuffey (1888), 13. App. Caa. 294, 301, 303 ; Inderwiek v. fat^ 

, chm, [ 1 9$3] A. C. 120, 122; iSosifdekey v. Bmring*BanburyAl?0^] A, C. 84, 88. 

(8) Sorpinge v, Ar C. 825, 226; and see Mmtdloch 

T. Andereonp [1904] A. C. 55# 60 ; Chapmm v. Perkins, [1905] A. C. 106^ 
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1274. Certain rules, however, which affect the construction of Sknp.b. 
^Ils of real estate, but are not true rules of construction, operate Oenayai 
independently of and even contrary to a testator’s intention-^ Prindides 
namely, the rules (h) that, except in cases where the Contingent 
Eemainders Act, 1877 (t), is applicable, no limitation capable of atructloii. 
taking effect as a contingent remainder is to be held to take effect Certain luiei 
as an executory devise (^); and that a class of devisees taking ap^oaWcto 
under such a gift must be closed at the time when the remainder “tate. 
takes effect (0- 

With respect to personal estate, there are no such technical 
rules to prevent the intention of the testator being literally carried 
into effect (m), where not otherwise contrary to law. 

1275. Previous cases on the construction of other wills are Consideration 
considered by the court, particularly where the question relates to of previous 
real property (n) ; but no weight is given to them (o), except in 

so far as they lay down some such canon of construction (p) 
applicable to the case before the court (q), or are based on reasoning 
which commends itself to the court. 


108 ; Be Tredwell, Jeff fay v. Tredwellf [1891] 2 Cb. 640, 663, 0. A. ; He 
MorgaUf Morgan v. Morgan^ [1893] 3 Ch. 222, 228, 232, 0. A. ; He 
Falmeff Palmer v. Aneworth^ [1893] 3 Ch. 369, 373, C. A. ; He Cope^ Croee 
V. Cross f [1908] 2 Ch. 1, 3, C. A. ; as to former decisions, see, generally, the 
text, infra. 

(h) ^yhite V. 8unmers, [1908] 2 Oh. 266; (Junliffe v. Bronofcer (1876), 
3 Ch. D. 393, 399, C. A. ; Luddmgton v. Kime (1697), 1 Ld. Kaym. 203, 
207. 

(i) 40 & 41 Viet. c. 33. 

(k) Furefoy v. Hogers (167J), 2 Wms. Saund. 380, 388 ; Carwardine v. 
Oarwardine (1768), 1 Eden, 27 ; see title Real Property and Chattels 
Beal, Vol. XXIV., p. 232. 

(Z) Blackman v. Fyshf [1892] 3 Ch. 209, 223, 224. 

(w) AudsleyY, Horn (1869), 1 DeG.P. & J. 226, r Lord Campbell, L.C., 
at p. 237. 

(n) Miles v. Harford (1879), 12 Ch, D. 691, 698; Morgan v. Thomas 
(1882), 9 Q. B. T). 643, 644, C. A. ; He Brighi-Smithy BrighirHmith v. 
Bright‘Smith (1886), 31 Ch. D. 314, 318. llie fact that the tostator'a 
intention as to a blended gift of real and personal nstate is defeated by 
these rules so far as regard the real estate* does not prevent effect being 
given to his intention as to the personal estate [Holmes v. Fresooit [1864), 
10 Jut. (n. s.) 607 ; White v. Smmersf svfra, at p. 264). 

(o) Hoe d. Dodson v. Grew (1767), 2 Wils. 322, 324 ; and see the cases 
cited in note [g), p. 062, ante. 

(p) Doe d. Smith v. Fleming ( 1836), 2 Cr. M. & R. 638, per Lord Ant cfGER, 
C.B., at p. 651 ; He IngWs Trusts (1871), L. R. 11 Kq. 678, 686, 687; 
Waring v. Ourrey (1873), 22 W. R. 150 ; Singleton v. TomUnson (1878), 3 
App. Cas. 404, 415, 423; He Jackson's Will (1879), 13 Ch. D. 189, 194; 
He Jodrell, Jodrell v. Seale (1890), 44 Oh. D. 590, 610, C. A. ; He Morgan, 
Morgan v. Morgan, supra, at p. 232; Wolford v. TfoZ/ord, [1912] A. C. 
658, 664. It has been said that the true way to construe a will is to form 
an opinion apart from the cases, and then see whether the cases reqtdre 
a modification of that opinion ; not to begin by considering how far it 
resembles other wills on which dednons have been given (He TrsdweU, 
Jeffray v. Tredwell, supra, per Kat, L.J., at pp. 669, 660: Be Blantem, 
Louie V. Cooke, [1891] W. N. 54, C. A., adopted in He Sanford, Hanford v. 
Sanford, [1901] 1 Ch. 939, per Joyce, J., at p. 941; Be WuUams, 
Metedlf v. Williams, [1914] 1 Ch. 219, 222, affirmed [1914] 2 Ch. 61, 
0. A,). As to the authority in general of judicial decisiohs, see title 
JtnxaoBVTs and Ordrrs, Vol. X VHL, pp. 210 et seq, / 

ig) SoQMtiinia the rutea <A aaotiher Astern of Jimsprttasi^ beooifne of 




SioT. 5. Although the court may follow a previous decision on another 
General will where the language was identical with or very similar to that 
Principles in the will under consideration and where no real distinction exists 
of Con- ])etween the cases (r), yet the mere fact of similarity of language 
stmction. (.Qurt to adopt a similar construction (a) ; the 

ffowfar surrounding circumstances may be different in every case and may 
previous cases give a different meaning to the words {b)j and it is the principles of 
bindiog, construction exemplified, rather than the particular decisions 
themselves, that are followed (c). One judge is not bound to follow 
another on questions of mere verbal interpretation (rf) ; and further, 
even when the established canons of construction are honestly 
applied, two minds may fairly differ (e). 


authojity; tlius, in many cases, in tlie construction of wills of peraonal 
estate, the court follows the maxims of the civil law, which were sometimes 
introduced by ecclesiastical courts having jurisdiction in probate matters, 
including the greater pai't of the rules as to legacies (Monlchouse v. Holme 
(1783), 1 Bro. C. C. 298, 300; Hanson v. Graham (1801), 0 Ves. 239; 
Tudor, L. ('. Real Prop., 4th ed., p. 440; Leeming v. Sherratt (1842), 2 
Hare, 14, 17 ; Parker v. M archant 1 Y. & C. Ch. Cas. 290, 299; 

Key V. Key (1853), 4 De G. M. G. 73, 86, C. A.). As regards the 
citation of Scotch cases, they are available as authorities for the general 
principles of construction of wills, which are the same in both countries 
{Young v. KoheHson (1866), 4 Macq. 314, H. L. ; Hivkling v. Fairy [1899] 
A. 0. 16, 26, 36). Further, similar canons of construction in some cases 
exist in the two systems of jurisprudence; see Taylor Graham {ISIS), 
3 App. Cas. 1287, 1293 ; but it cannot bo said that every canon of con- 
struction in England is part of the law of Scotland (Uickling v. Fair, 
supra, at p. 25). 

(r) lioddy v. Fitzgerald (1868), 6 11. L. ('as. 823, 876 ; Thorpe v. Thorpe 
(1862), 1 li. & {). 326, 336, 337 ; Lightfoot v. Burstall (1863), 1 Hem. & M. 
646, 649, Doe d. Penwarden v. Gilbert (1821), 6 Moore (c. P.), 268, 281 
(“literally and substantially the same 

(a) Cormaok v. Copous (1863), 17 Beav. 397, 402 ; Hood v. Vlapham 
(1854), 19 Beav. 90, 94 ; Slingsby v. Grainger (1859), 7 11. L. Cas. 273, 284. 
“ The nonsense of one man cannot be a guide for that of another ” {Smith 
V. Coffin { 1795), 2 Uy. Bl. 444, 460) ; see also Be NoUiny Sheridan v. Nolan, 
[1912] 1 I. K. 416, 420. 

(b) Doe d. Long v. Laming {IISO), 2 Burr. 1100, 1112 ; Sayerv, Bradley 
(1866), 6 H. L. Cas., 873, 894; Grey v. Pearson (1867), 6 II. L. Cas. 61, 
108 ; River Wear Commissioners v. Adamson {ISII), 2 App. Cas. 743, 764 ; 
Be Coley, Hollinshead v. Coley, [1903] 2 ('h. 102, 109, C. A. ; compare, 
for example, Douglas (Lord) v. Chalmer (1795), 2 Ves. 501, with Hinckley 
V. Simmons (1798), 4 Ves. 160 (both cases remarked upon by Lord 
Eldon, L.C., in Cambridge v. Bous (1802), 8 Ves. 14, 22). 

(r) Be Booth, Booth v. Booth, [1894] 2 Ch. 282, 285 (“the reasoning of 
them commends itself to my mind ”). “ All the light that can be got 
from other decisions serves only to show in what manner the principles 
of reasonable construction have by judges of high authority been applied 
m cases more or less similar” (Waite v. Littlewood (1872), 8 Ch. App. 70, 
per Lord Selboenb, L.C., at p. 73). 

(d) Be Veale's Trusts (1876), 4 Ch. D. 61, per Jessel, M.R., at p. 68, 

describing this rule as “the rule laid down by the House of Lords in 
Jertkins v. ”-(1860), 8 H. L. Cas. 571. “ On a question of mere 

constr uction, even the decision of the Appeal Court on similar grounds 
is not binding on another court, and much less on a court of equal juris- 
diction ” [Mack V. London Provident Building Society (ISSS), 23 Ch. D. 103, 
C. A,, per Jessel, M.B*, at p. 111). 

(e) VickerH v. Pound (1858), 6 H. L. Cas. 886, per Lord WexsletdalE, 
at p. 899 R^ V cole's Trusts, supra; Selby v. Whittaker (1877), 6 Ch. H. 
239, 246, C. A. ; see, accordingly. Be Chapman, Perkins v. OAopmon, [1904] 
I C2i. 431, C. A., where the members of the court agreed aa to ue principles 
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Part XIV— Canons of Construction 
Applicable in Special Cases. 

Sect. h--Canons Relating to the Scope oj the Will 
Sub-Sect. 1. — J^rmmption against Intesiaq/. 

1276. A testator may well intend to die partially intestate ; when 
he makes a will, he is testate only so far as he has expressed himself 
in his will (/). Where, however, the construction of the will is 
doubtful, the court acts on the presumption that the testator did 
not intend to die either wholly or even partially intestate, provided 
that on a fair and reasonable construction there is ground for a 
contrary conclusion ( 7 ). In pursuance of an intention to avoid 
intestacy found in a will, or in pursuance of this presumption, the 
ordinary sense of words has often been departed from in tlie con- 
struction of wills (h). 

The force, however, of the presumption varies according to the 
context and the circumstances (i). 


to be applied, but differed as to the result; Boddy v. Fitzgerald (1858), 
6 H. L. C’as. 823, 878; Rhodes v. Rhodes (1882), 7 App. (.’as. 102, 204, 
P. C. 

(/) Be EdwardSf Jones v. Jones, [1900] 1 Cli. 570, (’. A., per Romek, L.J. 
at p. 574 ; Webber v. Stanley (1864), 16 C. B. (n. s.) 698, 760 ; Jackson, v. 
Craig (1851), 15 Jur. 811 (property wholly undisposed of) ; and see p. 5 ; 
ante. 

(g) Doe d. Wall v. Langlands (1811), 14 East, 370, 372, 373 ; Edgeworth 
V. Edgeworth (1869), L. R. 4 H. L. 35, 40, 41 ; Be Bedfem, Bedfem v. 
Bryning (1877), 6 Oh. D. 133, 136; Kirhy-Smiih v. Parnell, [1903J 1 Ch. 
483, 489 ; Be Harrison, Turner v. Uellard (1886), 30 Ch. D. 390, C. A., 
per Lord Esiieu, M.R., at p. 393; “There is erie rule of construction, 
which to iny mind is a golden rule, viz., that wh(M a testator has executed 
a will in solemn form, you must assume that he did not intend to make 
it a solemn farce, — that ho did not intend to die intestate when ho has 
gone through the form of making a will.*^ For examples of references to 
the leaning against intestacy in doubt ful cascis, see Boyle v. Hamilton 
(1799), 4 Ves. 437, 439 ; Vanchamp v. BclJ, (1822), Madd. & (J. 343, 348 ; 
Dobson V. Banks (1863), 32 Beav. 259, 260; Be Salter, Farrant v. Carter 
(1881), 44 L. T. 603, 604 ; Be Henton, Henton v. Henton (1882), 30 W. R. 
702 ; Be Bright- Smith, Bright-Smith v. Bright-Smifh (1886), 31 Oh. 1). 314, 
319 ; Be Monck's {Lady) Will, Monck v. Croker, [1900] 1 1. R. 56, (’. A. 

(h) It has been said, however, that although avoiding intestacy is thus 

to be regarded in construing doubtful expiessions, it is not enough to 
induce the court to give an unnatural meaning to a word, or to construe 
plain words otherwise than according to their plain meaning {Be JJenn, 
Benn v. Benn (1885), 29 Ch. D. 839, 847, C. A. ; Be Edwards, Jones v. 
Jones, [1906] 1 Ch. 670, 674, C. A. ; see Finney v. Marriott (1863), 32 
Beav. 643). ; 

(<) Hall V. HaJl, [1892] 1 Ch. 361, 367, C. A. (the fact that the objects of 
the testator’s bounty were his wife and ^1 his children, his eldest son being 
treated alike with the rest, is in favour of a universal disposition of ail the 
testator’s property) ; and see Lachlan v. Beynolds (1862), 9 Hare, 796, 799 ; 
O'Toole v. Browne (1864), 3 E. & B. 672, 585 ; Be Bassett's Esj^, Perkins 
V. Fladgate (1872), L. R. 14 Eq. 64, 57'. The presumption applies especially 
to property which the testator has got at the date of the wiU, but is not so 
strong as rogards property which he has not yet acquired at that date 
{Be Mmurnand Blore's Contract (mi), 16 Ch. D. 696, 698, 699). The 
infexenee from a devise of the whole legal fee simple of freehold lan4 tQ 


Sect. 1. 

Canons 
Relating to 
the Scope of 
the Will. 

Treaumption 
in doubtful 
cases. 


Force of thn 
prcsumplioru 



666 


Whm. 


sioT. 1 . 1277. Where the will shows an intention of the testator to dispose 

Canons of the whole of his real and personal estate, but as regards the 
Relating to interests created the will admits of two constructions, according to 
which the will operates as a complete disposition of the 
tne wm. ^hole, but according to the other the will creates a chasm, the 
Application court inclines to take the words in the former sense (A;). 
intOTeste where, according to one construction of the words of 

cre^^. ambiguous will, a gift would be void as illegal, and a partial 

Application intestacy would arise, this presumption is an additional ( 1 ) reason 
to gifts for an alternative construction avoiding that illegality (m). 

illegal on one 

constrnction. 1278. The presumption, however, gives no assistance to the court 
Limits for Where the contest is not between testacy and intestacy, but between 
presumption, two gifts in the same will (n). Further, it is not enough to satisfy 
the court that intestacy was not intended (o ) ; in order to oust the 
title of the persons claiming on intestacy it must be shown dis- 
tinctly that there are words in the will sufficient to constitute a 
gift of the property in question (p), expressly or by implication, to 
some particular donee (q), and the burden of proof is on the alleged 
donee (a) to that extent (h), 

truHtees is in favour of a complete disposition of the equitable interest 
(CuMertv. Eohi/nson (1882), 51 L. J, (CH.) 238 ; and compare note (p), 
p. 775, post). 

{k) Ibbetson v. Beckwith (1736), Cas. temp. Talb. 157, 161 ; Philipps v. 
Chamberlaine (1798), 4 Ves. 61, 69 {** when the residue is given every pre- 
sumption is to be made that the testator did not die intestate *') ; Booth v. 
Booth (1799), 4 Yes. 399, 407 ('* every intendment is to be made against 
holding a man to die intestate who sits down to dispose of the residue of 
his property ”) ; Milsomy. Awdry (1800), 5 Ves. 465, 466 ; Bolgery, MackeU 
(1800), 5 Vos. 609, 613 ; Leake v. Robinson (1817), 2 Mer. 363, 386 (“ There 
is certainly a strong disposition in the court to construe a residuary clause 
so as to prevent an intestacy as to any part of the testator’s propertj^ ”) ; 
Goodman v, Goodman (1847), 1 Do G. & Sm. 695, 699 ; Wiggins v. Wiggins 
(1862), 2 Sim. (N, S.) 226, 233; Be Liverpool Dock Acts, Re Gol8h€ad*8 
Will Trusts (1862), 2 Dc G. & J. 690, 692 ; Bentley v. Oldfield (1864), 19 
Beav. 226, 232; Gosling v. Gosling {IS59), John. 265, 274; Fay v. Fay 
(1880), 5L. R. Ir. 274, 282. 

{1) As to the presumption against illegality, see p. 667, post 

{m) Montgomerie v. Woodley (1800), 5 Ves. 622 ; Taylor v. Frobisher 
(1852), 6 De G. & Sm. 191 ; Re Edmondson'^ Estate (1868), L. R. 5 £q. 
389 ; Be Bemn*s Trusts (1887), 34 Ch. D. 716, 718 ; Be Coppard's EstaU^ 
HowleU V. Eodson (1887), 36 Ch, D. 350, as explained in Re Wenmoth*s 
Estate, Wenmoih v. Wenmoth (1887), 37 Ch. D. 266, 270. 

(n) Be Price, Price v. Newton, [1905] 2 Ch. 56, per Farwbll* at 
,p. 58. 

(o) As to introductory statements in a will to this effect (for example, 
“ as to all my worldly estate ”), see Ibbetson v. Beckwith, supra ; Jaekson 
V. Bogan (1776), 3 Bro. Pari. Cas. 388 ; Goedright d. Baker v. Stocker 
(1792), 5 Term Rep. 13 ; Doe d. Bates v. Clayton (1806), 8 East, 141, 147 ; 
Doe (1. WaU v. LamgUmds (1811), 14 East, 370, 372; Poeockv. Lineoln 
{Bishop) 6 Moore <0. P.)> 159 ; Hughes v. PrUehar^ (1877), 6 Ch. D. 
2^1, 27 C A 

ip) hhlohin V. Wylie (1862), 10 H. L. Cas, 1, 18, 21. 

(?) PaUy, Woirren (1881), 9 H. L. Cas. 420, 433, 436 ; Drake v. Drake 
(1860), 8 H, L. Cas. 172, 180; Be Hobson, Barwkk v. HoU, [1912] 1 Ch. 
826, 634 ; as to implication, see. further, p. 845,^st. 

(rt) Wilce V. WUee (1831), 7 Bing. 664, 672 ; EaXi t. Wairrm, swpra, at 
p. 435. 

(6) Where, however, it ia ebown that a teatato has .manifested an 
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It is a pdr^mptory rale of law((}) (and not nierely a rule of con- sm, i. 
structidn) that the beir-at-law is not to be disinherited, nor are the Canons 
next of kin to be deprived of their statutory right of succession, Relating to 
unless by express words or necessary implication in the will, that is the Scope of 
to say, by a will clearly and iiuambiguously indicating the inten- the Will, 
tion of the testator to leave his property to someone else (d), in 
such a way that there is certainty both in the subjects and objects 
of the gift, and the manner in which the gift takes effect («). A gift 
Uncertain in any of these respects is void (/). 

Sub-Sect. 2 . — Preainnptioiu of Legality and of Knowledge of the Effect 
of Words, 

^79. The construction of the will is in the first place considered No departure 
quite apart from the question of the legality of the provisions of the 
will((!;). If the words of the will are plain, they cannot be 
struck out Qi) or taken in a sense different from that which they iUegality, 
plainly bear(i) for the purpose of escaping from the consequences 
of invalidity under some rule of law, or even because it appears 


intention of giving property to a certain extent, there is an end of the 
claim of the heir-at-law, except upon the construction of the gift (Awfltf 
V. Melhuish (1780), 1 Bro. C. 519, 622), aud the burden of proof ia then 
shifted to the heir or persons entitled on the testator's intestacy (Midlajid 
OourUies Bail Go. v. Oewin (1844), 1 Coll. 74, per Knioht Bruce, V,-C„ 
at p, 78). 

(c) Doe d. Hick v. Dring(1814), 2 M. & S. 448, per Lord Ellenborough, 
C.J., at p. 454 ; Hall v. Warren (1861), 9 11. L. Caa. 420, 436. Regarded 
as a rule of construction, this rule would be in favour of intestacy, wiiorea 
the true presumption is against intestacy ; see p. 665, ante. In old 
however, the rule was applied as a rule of construction, so far as the heir 
was concerned, and to this extent the authority of these cases is open 
to doubt; see, for example, Piggot v. Penrioe (1717), Prec. Cli. 471, 
oompared with Doe d. OUlard v. OUlard (1822), 5 B. & Aid. 786, in UamUim^ 
Corporation v. Hodsdon (1847), 6 Moo. P. C. C. 76, 86. 

(a) Hall V* Warr&n, ewpra, at pp. 428, 433, 435; Thomas d. Kvane v. 
Tlwmae (1796), 6 Term Rep. 671, 670, 677 ; Doe 1. Cook v. Cooper (1801), 

1 East, 229, 236 (referring to the rule as the rule ui Comber v. Hill (1734), 

2 Stra. 969) ; Constantine v. GonstarUine (1801), 6 Yes. 100, 102 ; Kellett 
V. Kellett (1816), 3 Dow, 248, 254, H.L. ; Doe d. Ashfoiik v. Bower (1832), 

3 B. & Ad. 463, 469 ; FiUh v. Weber (1848), 6 Hai^, 145 ; Underwood v. 
TTing (1855), 4 De G. M. & G. 633, 658, affirmed, subnom. Wing v, Angrave 
(1860), 8 H. L. Cas. 183; Milsome v. Jfong (1857), 3 Jur. (n. s.) 1078, 
1074 ; Hall v. HaU, [1802] 1 Ch. 361, 366, C. A. 

(s) Mohun v. Mohun (1818), 1 Swan. 201 ; A.-Gf. v, Sibihorp (1830), 2 
Russ. & M. 107 ; Richardson v, Watson (1833), 4 B. & Ad. 787 ; Holman 
V. Hankey (1834), 3 My. & K. 376 ; Curtis v. Lukin (1842), 6 Beav. 147, 
166 ; FJmi v. Warren (1847), 16 Sim. 626 ; Be Ex^nouth (Viscount), Bxmouih 
(Viscount) V. Praed (1883), 23 Ch. D. 168 ; Buckley v. Buckley (1887), 10 
L. R. Ir. 644 ; Be Moore, Prior v. Moore, [1901] 1 Ch, 936. As to un- 
certainty in the donee, see p. 536, ante ; and title Tbubts and Trustees, 
p. 18, ante, 

(/) As to construction with regard to uncertainty, see p. 678, wst, 
A Mndition may be void for uncertainty, and the ^ may take ^ect 
free from the condition ; see p. 584, post. 

(o) See note (c), p. 662, ante. 

(h) Heasman v. Pearse (1871), 7 Ch. App. 276, 283 ; Be Oayte, Coyte v. 
Coyie (1887), 66 L. T, 610, 613. 

(<) A.^. V. WaUams (1794), 2 Cox, Eq. Cas. 387, 388; TheUusson v. 
Ifcod/ond (1709), 4 Yes. 227, 329 ; Uainmaring v. Beevor (1849), 8 Hare, 
44, 48 ; Bpeakman v. Speakman (1850), 8 Bare, 180, 186 ; Pearks v. 
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BscT. 1 . that the testator ma^ have misunderstood the legal effect of the 
Canons various species of gifts, and may have used language the legal 
Relating to interpretation of which may not carry out the intentions he had in 
the Scope of his mind (/c). 

the Will. Where, however, the meaning of the will is ambiguous, and 
Piesumption the will appears according to one construction to offend against 
in ambiguouB some rule of law and to be partially invalid, but is fairly capable 
cases. another construction which avoids the objection, the latter is 

presumed to be the intention of the testator (a). The court has 
an inclination to believe, if reasonably possible, that the testator did 
not intend to transgress the law (h). 

What rules 1280. For the purposes of ascertaining the intention, those rules 
of law con- which prevailed when the will was made, and with reference to which 
sUered. fairly presumed to have been framed, must be 

observed (c), except in cases wlicre the testator by his will expressly 
or impliedly refers to the law as existing at his death {d\ 

An Act of Parliament passed subsequent to the date of a will does 
not usually affect the ascertainment of the testator’s intentions (c), 
although it may affect the legal operation of those intentions (/). 


Legal effect 1281. The fact that when the testator desires to produce a 
of words. particular disposition he shows himself able to choose words clearly 
apt by law to produce that result gives rise to a presumption that 
where he uses other words of doubtful import he does not wish to 
produce that result {g). The expression of that which even if not 


Moseley (1880), 6 App. Cas. 714, 719 ; Taiham v, Drummond (1864), 4 De 
G. J. & Bm. 484, 486 ; Re Hume, Public Trustee v. Mabey, [1912] 1 Ch. 
693. 

ilc) Higgins v. Dawson, [1902] A. C. 1, 11 ; Egerton v, Brownlow {Earl) 
(18.03), 4 il. L. Cas. I, 159 ; Nunn v. Hancock (1868), 16 W. K. 818, 819, 
C. A. 

(fl) MartelU v. Holloway (1872), L. R. 6 II. L. 532, 548 ; Pearks v. 
Moseley, supra, at p. 719 ; Von Brockdorff v. Malcolm (1885), 30 CJi. D. 
172, 179 ; Re Pounder, W illiams v. Pounder (1886), 56 L. J. (cii.) 113, 1 14 ; 
Re Sanford, Sanford v. Sanford, [1901] 1 Ch. 939, 943 ; Be Mortimer, Gray 
Y. Gray, [1905] 2 Ch.^602, 506, C. A. ; Re Stamford and Wamngton {Earl), 
Payne v. Grey, [1912] 1 ('h. 343, 365, C. A. Benigne faciendw aunt inter- 
pretationes eliartarum ut res magis valeat quam pereat {Roe d. Wilkinson v. 
Tranmarr (1758), Willes, 082, 684). 

(5) Leach v. Leach (1843), 2 Y. & C. Ch. Cas. 495, per Knight Bruce, 
V.-C., at p. 499. 

(r) Re March, Mander v. Harris (1884), 27 Ch. D. 166, 169, 0. A. 

{d) See Re Bridger, Brompton Hospital for ConsumpHon v. Lewis, [1894] 
1 Ch. 297 (gift of property by reference to law of mortmain, construed as 
that at the death); Re Turnbull, Skipper v. Wade, [1905] 1 Ch. 732 
(“ free from duty *’ included duties imposed after the will). 

(c) Jones V. Ogle (1872), 8 Ch. App. 192, per Lord Selborne, L.C., at 
p. 195. 

(!) Re Rayer, Rayer v. Bayer, [1903] 1 Ch. 685, 688, citing Re Bridger, 
BrompU)n Hospital for Consumption v. Lewis, supra ; Hasluck v. Peaky 
(1874), L. K. 19 Eq". 271, 274, explained in Re March, Mander v- Harris, 
supra, at p. 1C9, and followed in Vonstable v. Constable (1879), 11 Ch. D. 
681, 086 ; Re Llanover (Baroness), Herbert v. Freshfield (2), [1903] 2 Ch. 
330. As to the construction of statutes in general, see title Statutes, 
Vol, XXVII., pp. 126 seq. 

(g) Langi^ton v. Langston (1834), 2 Cl, Pin. 194, 242, H. L. ; Marlin V, 
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expressed would be implied by law has no independent legal effect 
on the interests created ; but as the whole will is considered, such 
expressions may be of importance in discovering the intention of 
the testator {h). 

Sub-Sect. 3 .— that the Will ia Rational and 7iot (hitruioua. 

1282. A testator has a right to be capricious if he chooses (i) ; if, 
therefore, the words used by the testator are unambiguous in the 
context, the sense given to the words by the context cannot be 
departed from, nor is the court induced to put a meaning on them 
different from that which the court judicially determines to be their 
meaning on account of any difficulty or inconvenience in carrying 
out the intention {k\ or because they lead to consequences which 
are generally considered capricious (f), unusual (m), unjust (w), harsh 
or unreasonable (o). 

1283. Without some clear expression of intention on the part of a 
testator, however, the court does not attribute to him a capricious 
intention (jj), or a whimsical or harsh result to his dispositions (rjr), 
where the words of his will can be read otherwise. Accordingly if 
the language used in a will admits of two constructions, according 


Welstead (1848), 18 L. J. (cii.) 1, 6 ; Welland v. Townsend, [1910] 1 1. R. 
177, 181, following Jury v. Jury (1882), 9 L. R. Ir. 207. 

(/*) Expressio eorum quce tacUe insunt nihil operatur (Co. Litt. 205 a) ; 
see Lee v. Pain (1845), 4 Hare, 201, 221. 

(i) Uart V. Tulk (1862), 2 De G. M. & G. 300, 316, C. A. ; Boosey 
Oardener (1864), 6 De G. M. & G. 122, 124 ; Varley v. Winn (186(i), ;5 
K. ^ J. 700, 707 ; Jenkins v. Hughes (1860), 8 H. L. Cas. 671, 689, 69 : ; 
He Hamlet, Stephen v. Cunningham (1888), 39 Ch. D. 426, 434, C. A. ; 
Crawford's Trustees v. Fleck, [1910J S. C. 998, 1009. A testator’s bounty is 
absolute and without control as to motive {Occleston v. Fullalove (1874), 9 
Ch. App. 147, 161). 

{k) Driver d. Frank v. Frank (1814), 3 M. S, 25, per Dampier, J., at 
pp. 30, 31 ; Defflis v. Goldschmidt (1816), 1 Mer. U7, 419, 420; Bernard v. 
Mouniague (1816), 1 Mer. 422, 431 ; Smith v. Hreatfield (1816), 1 Mer. 
368, 360; Gaskell v. Harman (1801), 6 Ves. ]£9; (1805), 11 Vos. 489, 
497 ; Elwin v. Elwin (1803), 8 Ves. 547, 654, 555 ; Martineau v, Briggs 
(1876), 45 L. J. (CH.) 674, H. L. ; Be Seal, Seal v^ Taylor, [1894] 1 Ch, 
316, 321, C. A. 

(l) Wharton v. Barker (1858), 4 K. & J.'483, 503 ; Abbott v. Middleton, 
Bicketts v. Carpenter (1858), 7 H. L, Cas. 68, per Lord CRANwoRxn. at p. 
19 adopted in Bathurst v, Enirngion (1877), 2- App. Cas. 698, per Lord 
Cairns, L.C., at p. 709 ; Selby v. Whittaker (1877), 6 Ch. D. 239, 246, 
0. A. ; Hickling v. Fair, [1899] A. C. 15, 33, 38 ; Be Whitmore, Walters v. 
Harrison, [1902] 2 Ch. 66, 70, C. A. 

(m) Van Qrutten v. Foxwell, Foxwell v. Van Grutten, [1897] A. C. 658, 
678. 

(w) Inderwick v. Talchell, [1903] A. C. 120, 123, 126. 

(o) Abbott v. Middleton, Bicketts v. Carpenter, supra ; Bathurst v, 
Errington, supra; Mason v. Robinson (1825), 2 Sim. & St. 296, 299 
(irrational dispositions); Be Pollard's Estate (1863), 3 De G. J. & Sm. 
541, 663, C. A. (dispositions in part unusual, in part eccentric) ; MaHin v. 
Hoigaie (1866), L. R. 1 H. L. 176, 189. 

(p) HiUersdon v. Lowe (1843), 2 Haro, 355, 366; Hart v. Tulk, supra, 
at p 313 • TheUusson v. Bendlesham (Lord), Thellusson v. TheUusson, Hare 
V. Boharts (1859), 7 H. L. Cas. 429, 497, 498. 

(g) BarradoughY. Cooper (1905), [1908] 2 Ch.l21,n., 125, H. L. ; Vickers v, 
Pound(lBdS), 6 H. L. Cas. 885, 897 ; Bathurst v. Errington, supra, at p. 714. 
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to one of which the property disposed of will go m a ration^, con- 
venient and ordinary course of succession, and according to another 
in an irrational and inconvenient course, such that the court is 
driven to the conclusion that the testator is acting capriciously, 
without any intelligible motive, and contrary to the ordinary mode 
in which men act in similar cases, the court^ leans towards the 
former as what was intended, although a meaning is thereby given 
to the words different from their ordinary meaning (a), 

Sub-Seot* 4. — FreaumpHon Favouring MelativeB or Fervont having a Claim 
on the Testator. 

1284. There is no presumption in tjie case of a will, as there is 
in the case of a marriage settlement (&), that the children of the 
testator are intended to be provided for or to have equal benefits (c), 
and the only guide to the court in this respect is the testator’s 
language (d). 

1285. If, however, the language in a will expressly providing for 
the testator’s family is ambiguous (c), the court, so far as it can, 
prefers that construction which will most benefit the testator’s 
family generally, on the groimd that this must more nearly cor- 
respond with his intention (/). Thus, the court construes the will 
so as to include as many children as possible (^), and to vest their 


(a) AhhoU V. Middleton, Bickeits v. Carpenter (1858), 7 H. L. Caa. 68, per 
Lord Ceanworth, at p. 89 ; Jenkins v. Hughes (1860), 8 H. L. Cas. 671, 
692; S. C., sub nom, Jenkins v. Berries (1819), 4 Madd. 67, per Leach, 
V.-O., at p. 82; Atkinson v. HoUby (1863), 10 H. L. Caa. 313, 330; 
Sidney v. Wilmer (1863), 4 Be G. J. & Sm. 84, 103; Gordon v. Gordon 
(1871), L. R. 5 H. L. 264, 279, 284 ; Bathurst v. Ernngton (1877), 2 App. Cas. 
698, 709, 711 ; Selby v. Whittaker (1877), 6 Ch. B. 239. 248, C. A. ; Locke 
V. JJunlop (1888), 39 Cb. D. 387, 393, C. A. ; Be Hudson, Hudson v. 
Hudson (1882), 20 Ch. B. 406, 417 ; Bowman v. Bowman, [1899] A. C. 
618, 528 ; Be Whitmore, Walters v. Harrison, [1902] 2 Ch. 66, 70, C. A. ; 
Hordern v. Hordern, [1909] A. C. 210, 216, P. C. ; Be Jones, Lewis v. 
Lewis, [19101 1 Ch. 167, 172, 173. 

(b) As to tne presumption in oonstruotion of articles for settlements, see 
title Settlements, \'o 1. XXV., pp. 638 et seq. Without attributing to 
him a capricious mode of dealing, a testator ** may have reasons to induce 
him to make a difierenoe in the disposition of his property with 
respect to his dinerent children ... in a settlement there is no reason 
for making a distinction in benefiting the objects, while in a will there may 
be ” (Be Crosse (1863), 9 Jur. (n. s.) 429, per Kinpsbslet, V.-C., at 
p. 430). 

^ (o) Be JodreU, JodreU v. Seale (1890), 44 Ch. B. 690, 606, C. A., affirmed, 
tub nom. Seale^Hayne v. JodreU, [1891] A. C. 304. 

(d) Abbott V, Middleton^ BickeUs v. Carpenter, supra, per Lord Cran- 
WORTH, at p. 93; Tucker v. Harris (1832), 6 Sim. 638, 543 ("there is 
no supposition that any person can be intended to take except those who 
are described as takers ’^). 

(a) It is only in ambiguous oases that the rule is applicable (Bright v. 

(1834), 3 My. & K. 316. 322). 

(/) Farrant v, Nichols (1846), 9 Beav. 327, 330 ; Bythesea v. Bythesea 
(1854), ‘23 L. J, (ch.) 1004, 1006 ; Be Hamlet, Stephen v. Ounnwgham 
(1868), 39 Cb. B. 426, 433, 434, C. A. 

(g) ^vene v. BotOmie (1847), 2 Ph. 349, 361 ; Lee v. Lee (I860). 1 
Brew. & Sm. 85. 87; FWta v, Hitt (1867). L. E. 4 Eq. 266, 271 ; WUHams 
V. Hayihome,. WmUrnt v. WUBdm (1871), 6 Ch. App. 782, 786. 
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interesto cm attainiog twenty-one (A), and w as not to nudie th« Saot.i. 

interests of children whot attain twenty-one dependent upon 8ur« Oanons 

viving their parents, according to the presumption especially 
applicable to gifts of portions in a settlement (t). “ 

«ll6 IVlUf 

1286. Similarly, also, where the words of the will are ambignoue, 

the court may sometimes be assisted by the presumptions that, iiJ r3»Sw,^and 

the absence of special circumstances, relatives of equal degree are persons 

of equal importance to a testator as recipients of his bounty (fc), and 

that as a rule a testator does not pass over a near relative for the * 

purpose of benefiting more remote relatives, or over any relative 

or other person having a claim on him {l\ or with whom he was 

intimate (m), for the purpose of benefiting relatives having no 

claim or strangers (w). The latter presumption, however, gives r\6 

assistance to the court in a contest between persons related in equal 

degree to the testator (o), nor are any of these presumptions applicable 

unless their application will accord with the actual words of the will(p). 

1287. The heir (q), or head of a family in ord^r of inheritance, is in ^our or 
favoured by the court (r) in certain cases of ambiguity («) in 


(h) As to the rule of conatruction, see title bSXTLFjtfENTS, Vol. XXV.^ 
p, 677 ; Waller v. Stevenson (1912), 56 Sol. Jo. 666, H. L. 

(i) The rule in Emperor v. Eolfe (1749), 1 Ves. Sen. 208, and Howgrave 

V, Cartier {ISH), 3 Ves. & B. 79, 91 (as to wliich rule see title SbttlbUents, 
Vol. XXV., pp. 693, 694), which applies to wills (llaUifaa v. Wilson (1809), 
10 Ves. 168, 172; Jackson v. Dover (1864), 2 Hem. & M. 209, 216; Lp 
K nowles, NoUage v. Buxton (1882), 21 Ch. 1). 806; Ee Hamlet, Stephen 
Ouwningham (1888), 39 Ch. D. 426, 433, C. A. ; Ee Eoberts, Feroiml v, 
Roheiis, [1903] 2 Ch. 200, per Joyce, J., at p. 204 (** in case of ambiguity 
or doubt that coDstruction is to be favoured which will allow of a child 
who takes a vested interest making such provision as is usual for his 
family ”) ; Duffield v, M* Master, [1906] 1 1. R. 333, C. A.) ; although the 
different character of a will is a circumstance to be weighed in applying 
the rule {Fa/rrer v. Barker (1862), 9 Hare, 737, T44 fucker v. Harris (1832), 
5 Sim. 638, 643). As to whether the rule applies t.> grandchildren, or other 
persons to whom the testator is not w loco parmiis, see Fcbrrer v. Barker, 
supra ; Ee Hamlet, Stephen v, Cunningham, supra, affirming S. C., 38 
Ch. D. 183, 190. * 

{k) Eewet v. Irelamd (1718), 1 P. Wms. 426; Swift v. (1863), 32 
L. J. (cH.) 479, 480; Jenkins v. Hughes XlS%0), 8 H. L. Cas. 671, 690 
(similar course of devolution presumed in trausmiBsion of estate to families 
0 ^ great-nephews of testator ) ; Heasmany, Pearse (1871), 7 Ch, App. 276, 
284 ; Se^ v. Whittaker (1877), 6 Ch. D, 239, C. A., per James, L.J., at 
p. 249 ; Ee WaJbran, Milner v. WaJbrcm, [1906] 1 Ch. 64, 66 (gift to one 
nephew and the children of another nephew), 

(l) Be Ghregonfs Settlement and WUl (1865), 34 Bear. 600, 602 (tcBiator’s 
godson preferred to his brother, the description applying partly to both). 

(m) Careless v. Careless 1 Mer. 384, 389 ; see accordingly the 

cases cited in note (/c), p. 640, amtc, where evidence of the testator’s 
degrees of intimacy with the various claimants to his gifts was admitted, 

(n) As to the modem statutory mle relating to revocation 6t a will on 
marriage, see p. 562, amte, 

(o) Ee Price, Price v. Newton, [1905] 2 Ch. 55, 68. 

(p) Beauiry v. Barbem, [1900] A. C. 669, 576, P. C. 

(g) As to devises to the heir, see p. 637, ante, • , 

(r) This appears at one time to have been a principle ol public policy 
at common law ; see Wild's Case (1599), 6 CV). Rep, 46 17 a ; FoIIook 

and Maitland, History of English Law, VoL II., p. 326. 

{•) If , the language of the will is plain, it must be given effect to, and 
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construction (a) ; and a similar favour is shown to next of kin or 
persons claiming under the Statutes of Distribution (&). This 
appears, however, only to be the case where it is desired to avoid 
holding the will void for uncertainty (c). The general rule is that 
the heir and next of kin take, not under any presumed intention of 
the testator, but for want of any clear indication of his intention 
that someone else is to take (d). 

Sub-Sect, General and Particular Intention; tlie Cy-prh Doctrine, 

1288. It is sometimes regarded as a binding rule of construc- 
tion (c) that where the court finds upon the face of a will a clear, 
general or paramount intention (/) to which effect can be given, and 
a particular or subordinate intention to which, by reason of some 
rule of law, the court cannot wholly or partially give effect, or 
which is inconsistent with (g) or does not carry out all the intentions 
which the testator has or is presumed to have, then the particular 
intention must be rejected or modified, and the general intention of 
the testator carried into effect Qi), The application of this rule is 


cannot bo made to bend to a supposed predilection in favour of male off- 
spring ** {Fulford V, Hardy, [1909] A. C. 570, P. C., per Lord Dunedin, at 
p. 674). 

(a) The heir, or head of a family in order of inheritance, has been 
held to take under limitations to the “ nearest ** or “ nearest and most 
deserving ” of that family (Thellueson v. Rendlesham (Lord) (1869), 7 H. L. 
Caa. 429, 512 ; Power v, Quealy (1878), 2 L. K. Ir. 227, affirmed 4 L. R. Ir. 
20, CJ. A. ; and see Doe d. Winter v. Perrati (1843), 9 Cl. & Fin. 606, H. L. ; 
Chapman's Case (1574), Dyer, 333 b), unless the context of the will shows 
that the testator did not intend the order of inheritance {Thoma807i v. 
Moses (1842), 6 Beav. 77). 

(b) As to the meaning of “relations *’ or “ representatives, “ see pp. 767, 
768, post. 

(c) As to uncertainty, see p. 678, post. 

(d) Mills V. Farmer (1816), 19 Vas. 483, 484. As to the rule against 
disinheriting the heir etc., see, further, pp. 666, 667, ante. 

(e) The rule is said to be an extension, and in its origin merely descriptive 
of the operation of the rule in Shelley's Case (1681), 1 Co. Rep. 93 b 
(Doe d. Oallini v. Orllini (1833), 6 B. & Ad. 621, per Denman, C.J., at 
p. 640 ; Kavanagh v. Morland (1863), Kay, 16, per Wood, V.-C., at p. 26) ; 
see Jenkins v. Berries (1819), 4 Madd. 67, where the doctrine is discussed ; 
and note (i), p. 673, post. The examples of the application of the rule in 
the text, infra, show, however, that the rule is of wider significance ; it 
appears to be a corollary to the general principle enunciated on p.Q5l,ante. 

if) 'J'his phrase is used to express “ the overriding intention .... the 
intention that is to be collected from the whole instrument (Law Union 
Hnd Crown Insurance Co. y. Hill, [1902] A. C. 263, per Lord Davet, at 
p. 266 ; and see ibid., per Lord Halsbubt, L.C., at p. 266). 

(g) As to inoonsiatencies, see, farther, p. 674, post, 

(h) Bobiruon v. Bobinson (1756), 1 Burr. 38, 60, affirmed, sub nom: 
Bobinson v. Eioks (1768), 3 Bro. Pari. Caa. 180 ; Boe d. Dodson v. Grew 
(1767), 2 Wils. 322, 323, 324 (decisions of Wilmot, C.J.) ; Doe d. Blandford 
y, Applin (1790), 4 Tenn Rep. 82, 87 ; Doe d. Candler y. Smith (1798), 7 
Term Rep. 631, 633 ; Doe d. Cock v. Cooper (1801), 1 East, 229, 234 
(decisions of Lord Esnton, C.J.) ; Doe d. Bosndll y, Harvey (1825), 4 
B. & C. 610, ‘ 820 (Abbott, C.J.) ; Fetherston y, FeihersUm ( 1836), 3 (5l. & Fin . 
67, 75, 76, H. L. (Lord B^OOHAH) ; Monypenny v. Dering (1S52), 2 De G. M. 
& G. 146, 173 (Lord St. Lbonakds); Towns v. Wentworth (1868), 11 
Moo. P. C. C. 626, 643 (Lord Kikgsdown) ; Hdbergham v. BideheUgh (1870), 

B. 9 £q. 3^5, 400 (Jameb, V.-C.); Hampton v. Holman (1877), 5 Ch. D. 



Part XIV.-— Canons of CoNSTRtrorioN in Special Cases. 

not agreed upon, however, and it has been said (i) in cases where 
the testator used technical words of limitation, and other words 
showing that the donees were intended to take in a difTerent way 
from that which the law allows, that the rule is more correctly 
stated in the same terms as the general rule concerning the 
meaning of technical words (k). 

1289. This rule, however, has given rise to the cy-pris doctrine, 
under which the intention of the testator is effectuated as nearly as 
may be consistently with certain rules of law (1). 

Further, where there is a devise to several persons in succession 
in words sufficient to pass to each of them the fee simple or the 
whole interest of the testator, the court, in order to give effect to the 
general intention, construes the gift as of successive estates tail (w). 

183, 190 (Jessel. M.R.) ; Be Sharp^ Maddison v. Qill, [19081 2 Cli. 190, 
196, C. A, (Buckley, L.J.) ; see also Murthwaite v. Jeukinson (1824), 2 
B. & C. 367 ; Thelluason v. Woodford (1799), 4 Vos. 227, per Aroen, M.K., 
at p. 329, citing coses under the cy-prh doctrine) ; Gilbert, Uses and 'I'rusts 
(ed. Sugden), 39, n. ; Co. Litt. 2*71 b, note 1 (viii.). 

(t) Jeesony, Wright (1820), 2 Bli. 1, H. L., per Lord Redespale, at 
pp. 66, 67 ; Doe d. Gallini v. G(dlini (1833), 6 B. & Ad. 621, 640 (where it 
was said that the doctrine was incorrect and vague, and liable to lead to 
erroneous results), affirmed (1835), 3 Ad. & EL 340, 347, Ex. (3i. ; Roddy 
V. Fiisgerald (1858), 6 H. L. Cas. 823, where Lord Wensleydale, at 
p. 877, considered that, notwithstanding the use of the terms “general ” and 
“particular” intent by Lord Eldon, L.C., in Jenson v. Wright, ev/pra, at 
p. 61, the doctrine had been put an end to by Lord Redesd ale’s opinn n 
in Jessony, Wright, supra, Hayes, Principles for Expounding Disposil'uiis 
of Real Estate, Ist cd., pp, 44, 106, Jarman on Wills, 1st ed., Vol. IL., 
pp. 280, 406, and by Doe d. Gallini v. Gallini, supra, and thought that 
the use of the terms had better be discontinued. In Van Qrutten v. 
Foxwell, Foxwell v. Van GruUen, [1897J A. 0. 668, Lord Macnaouten, 
at p. 671, described the doctrine as “ most unsatisfactory ” etc. 

(&) It is submitted that the rule in the text, supra, is not intended to 
interfere with the application of that general ^ ule, but assists the court 
only in cases where the application of that goni ral rule itself would lead 
to contradiction or absurdity (see the exception to the general rule as 
stated by Lord Wensleydale in the cases cited in note (i), p. 656, ante, 
as, for instance, where in a gift there ai'e two sf^ts of technical words, 
saoh that their technical meanings cannot at the same time be given to 
them with consistency) ; and that the nlle is in effect “ where something 
has to be sacrificed, it is to be seen what is the least sacrifice to be made, 
and what will best effectuate the intention of the testator ” (Ashton v. 
Adamson (1841), 1 Dr. & War. 198, per Sugden, L.C.. at p. 208). 

(1) As to this doctrine in relation to gifts to successive generations of 
unborn issue, see title Perpetuities, vol. XXII., pp. 367 et seq, ; as 
to the administration cy-prhs of funds riven on charitable trusts, see title 
Charities, Vol. IV., p. 190. The foundation of the latter is given by Lord 
Eldon, L.C., in MUls v. Farmer (1815), 19 Ves. 483, at p. 486, as that 
” although the mode in which a legacy is to take effect is in many eases 
with regard to an individual legatee considered as of the substance of the 
legacy, where a legacy is given so as to denote that charity is the legatee, 
the court does not hold that the mode is of the substance of the legacy ; but 
will effectuate the gif^ charity as the substance ” ; and see I^ons 
(Mayor) v. Advocate-General of Bengal (1875), 1 App. Cas. 91, 113, P. C. 
The principle thus cannot be ap|)lied to a charitable rift where there is no 

f eneral charitable intention (i& University of London Medkal Sciences 
mtikOe Fund, Fowlery, A.-C?., [1909] 2 Ch. 1, C. A. ;*and title Charities, 
Vol. IV., p. 198). 

(m) Siuddert v. Von (1889). 23 L. R. Ir. 604, 673 (followed ill 

XXVJIL K 


6T8 


Shot. 1* 

Canons 
Relating to 
the Scope of 
theWlU. 


EatabUshed 
applloatioDS 
ot the rule. 



«74 


Wiua. 


HaoT, 1, 
Canons 
Belating to 
the Scope of 
tbeWUL 


Clear words 
not controlled 
by sabsequent 
iimbiguoua 
woidti 


Similarly, it is settled law that where the ceurt finds, on con« 
sideratioD of the whole will, an absolute gift to a donee in the first 
instance (n) and trusts are engrafted or imposed on the absolute 
interest (a) which fail, either for lapse or invalidity or any other 
reason, then the absolute gift takes effect so far as the trusts have 
failed, to the exclusion of the residuary donee or persons entitled on 
intestacy as the case may be (b), 

Sttb-Sbot. 6. — Infomistencies ; Alteration of the Words of the Wilt, 

1290. Subject to the intention shown by the whole will (c), words 
clear and unambiguous in themselves cannot be qualified by other 
words, unless the latter show a very clear exposition of the testator’s 
meaning (rZ) ; nor can the effect of such words be set aside because 
there is reason to suppose that they do not produce the effect which 
the testator intended ihey should produce (<?); and in the endeavour 
to read the will as a consistent whole, and to reconcile the various 


He PennefatheVy Savile v. SaviUy [18961 1 1. R. 249, 263), following Ginger 
d. White V. White (1742), WillcH. 348, Tvro7ie {Earl) v. Waterford {Marquis) 
(1860), 1 Do G. F.&; J.613.629,(^ A . Kershaiv v . Kershaw {IS54), S K. &B. 
846, Hennessey v. 7imy (1863), 33 Roav. DO, 100, and Watkins v. Frederick 
(1865), 11 H/L. Cas. 358, 366, and explaining Foster v. Komney {Lord) 
(1809), 11 East, 694, Purcell v. Purcell (1840), 2 Dr. & War. 219, n.. 
and Bevan v. White (1844), 7 1. Eq. R. 473. A name and arms clause is 
an important element in asewtaining the general intention in such a case 
{StuddeH v. Von Steiglits (1889), 23 L. R. Ir. 564, 582). 

(n) For examples of cases where the rule could not be applied for want 
of an absolute gift in the first instance, see Scawin v. Watson (1847), 10 
Beav. 200; Lassene-e v. Tiemt^ (1849), 1 Mac. & G. 551 ; Be CorheWs 
Trusts (1860), John. 691 ; Savage v. Tyers (1872), 7 Ch. App. 356. 

(rt) As distinct from a clause not merely modifying the enjoyment 
under the absolute gift, but diminishing that estate, or totally substituting 
a new gift {Oompertzy, Qompertz (1846), 2 Ph. 107 ; Lassence v. Tierney y 
so pray at p. 561 ; Be Bichardsy Williams v. Gorvin (1883), 50 L. T. 22, 23 ; 
Be Wilcock, Kay v. Dewhirst, [1898] 1 Ch. 95. 98. 99). 

{b) Hancock v. WatsoUy [1902] A. C. 14, per Lord Davey, at p. 22 ; 
Lassence v. Tierney y supra, at p. 561 ; for applications of the principle, 
Hce Whittell v, Dudin ^820), 2 Jac. W. 279 ; Hulme v. Huhne (1839), 
9 Sira, 644; Mayer v, Townsend (1841), 3 Boav. 443; Campbell v. 
Brownriqg (1843), 1 Ph. 301 ; Bidgway v. Woodhome (1844), 7 Beav. 437 ; 
Bradford v. Yaung (1885), 29 Ch. D. 617, C. A. ; FitzGihhon v. M'Neilly 
[1908] 1 I. R. 1 ; fee Currie's Settlementy Be Boopety Booper v. WiUiamSy 
[1910] 1 Ch. 329, 334 (bequest of share of residue of a child on the trusts 
of a settlement which contained an ultimate trust for the testator ) ; as to 
cases where the trusts were void for remoteness, see title Perpetuities, 
VoL XXIL, pp. 363, note (5), 369, note (o). This doctrine does not apply, 
however, to a gift subject to an independent gift over which fails (Eobinsan 
V. Wood (1868), 4 Jur. (N. s.) 626, following Hoe d. Blomfield v. jSyre(1848), 
6 C. B. 713, 746, Ex. Ch. ; sec note (e), p. 606, ante. 

(c) See Be Bagshm's Trusts (1877). 46 L. J. (ch.) 607, 669, C. A, 

(d) Boughton v. Boughtony Boughion v. James (1848), 1 H. L. Cas. 406, 
per Lord Cottenham, L.C.. at p. 434 ; Doe d. HearU v. Hicks (1832), 8 
Bi^. 476, H. L. ; Bickford v. Chalker (1864), 2 Drew. .327 ; Goodwin 
V. Finlayi^on (1858), 26 Beav. 66, per Romillt, M.R., at p. 68 (“a leading 
principle of opnstruotion’'); Kerr v. GUniqii {Baroness) (1869), L. R. 8 Eq. 
4 2 ; Conmy v. Cawley, [1910] 2 I. R. 466? C. A. 

(s) Bardwicke (Earl) v. Douglas (1840), 7 Cl. & Pin. 796, 815, H. L, 
As to tho application of the rule in Shelby's Case (1681), I Oo. Rep. 93 b, 
sec (jitle Rfai-Propbrxt and Chattels RbaLi Vol. ZXIV.tPp. 229 el seq. 



, Past XIV.— Canons of Construction in Special Casks, 


676 


oteuses with each other (/), a prior gift is not disturbed by a later 
gift in the same or a subsequent testamentary instrument, further 
than is necessary to give effect to the later gift {g). 

1291. Words and limitations (A) may be supplied (i), changed (A), 
transposed (1), or rejected (w) when warranted by the immediate 
context or the general scheme of the will (n), but not unless it is 


(/) See p. 654, ante. Ab to how far a clause iu a will is impliedly revoked 
by an inoouaistent clause in a codicil, see pp. 566, 567, ante* 

(0) As to this rule in connexion with codicils, see p. 567, ante. 

(n) As to estates by implication arising under this rule, see n. 845, post 

(t) Anon. (1572), 1 And. 33 (gift in tail, and gift over on deatn of donee) ; 
Atkins V. Atkins (1691), Cro. Eliz. 248 (to S. and the heirs of his body, and 
after his decease to B. his eldest son and the heirs of his body) ; Spalding 
V. Spalding (1630), Cro. Car. 185 (gift over on death of eldest son in life 
of wife : “ without issue ** supplied) ; Doe d. Leach v. Mickiem (1806), 6 
East, 486 ; Langston v. Langston (1834), 2 Cl. & Fin. 194, H. L. ; AhboU 
V. Middletonf Ricketts v. Carpenter (1858), 7 H. L. Cas. 68 (“ in the ev(3nt of 
my son dying *’ : “ without children ” supplied) ; Parker v, Tootal (1865), 
11 H. L. (’{IS. 143 (“first son of T. severally and suceoHSively in tail 
male " : “ and other sons ” introduced) ; Re Hunt, Davies v. Uetheringion 
(1890), 62 L. T. 753 (to sons at twenty-ono and to daughters “ who shall 
marry under that age ” : the words " shall attain that age or ” were 
introduced) ; Ee Wroe, Frith v. Wilson (1896), 74 L. T. 302 ; Re Hanhury, 
Banbury v. Fisher, [1904] 1 Ch. 415, 430, (’. A. (“such ” supplied ; mid 
see the examples of gifts over on failure of issue, ]>. post); S. snb 
nom. Comiskey v. Bowring- II anbury, [1906] A. C. 84 ; Munro v. Uendereon, 
11907] 1 I. 11. 440, affirmed, [1908] 1 1. R. 260, C. A. ; Nmhurgh v, ’Nod- 
burgh (1825), Sugden, Law of Property, p. 367 ; Re Broadwdl, Macu^ usie 
V. Readman (1912), 134 L. T. Jo. 107 ; Re Haygarth, Wickham v. Ha/ygarih. 
[1913] 2 Ch. 9. 

(A:) Dent v. Pepys (1822), Madd. &: G. 360 (name of donee changed) ; Hart 
V. MA; (1852), 2 De G. M. &. G. 300, 0. A. (“ fourth schedule changed by the 
court to “ fifth ”) ; Re Northen^s Estate, Salt v, Pym (1884), 28 (Jli. 1). 153 
(ultimate limitation changed, “estate** being read “C. estate”); He 
Dayrell, Uastie v. Dayrell, [1904] 2 Ch. 496 (in a lirection against vesting of 
settled chattels in a son or any person made tenant for life, “ or ** was 
read “ of ”). 

(1) Luxford V. Gheeke (1683), 3 Lev. 126 ; Marshatt v. Hopkins (1812), 16 
East, 309 ; Marlborough (Duice) v. Qodolphin (Lord^ (1760), 2 Ves. Sen. 61, 
per Lord IIakdwicke, L.C., at p, 74; Chambers v. Brailsford (1816), 19 
Ves. 652, per Lord Eldon, L.C,, at p. 663*(to make sense of a will otherwise 
insensible, and to make it take some effect rather than he totally void) ; 
H'udson V. Bryamt (1845), 1 Coll. 681. 686. 

(w) Haws V. Haws (1747), 3 Atk. 624, 626; Smith v. Pyhus (1804), 9 
Ves. 566; Jones v. Price (1841), 11 Sim. 657, 669; Sherratt v. Bentley 
(1834), 2 My. & K. 149, 167, 166; Pasmore v. Huggins {Ubli), 21 Beav. 
103 ; Smith v. Crabtree (1877), 6 Ch. D. 691 ; Smidmore v. Smidmore (190^), 
3 (Commonwealth Law Reports, .344. 

(n) Towns v. (1858), 11 Moo. P. (C. C. 526, 646, where the rule 

was stated as follows : “ When the main purpose and intention of the 
testator are ascertained to the satisfaction of the court, if particular 
expressions are found in the will which are inconsistent with such intention 
though not sufficient to control it, or which indicate an intention which 
the law will not permit to take effect, such expressions will be discarded or 
modified by the court.” Particularly this is the case where it can be seen 
plainly that the expressions in qi^tion were inserted in the will by mistake 
(Sims V. Doughty (1799), 6 Ves. 243, per Akden, M.R., at p. 247). Where 
either or any of two or more alterations may be satisfactory, the court has 
to inquire which in the circumstances is most probably the intention 
{Mason v. Baker (1866), 2 K. & J. 667 ; WiUs v. Wms (1876), L. K. 20 Eq. 
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Wills. 


SsoT. t. necessary (o), or merely on a conjectural hypothesis of the testator's 
Canons intention, however reasonable, in opposition to the plain and obvious 
Bdatingto sense of the instrument (p). 

A common case where the court changes or supplies words is 
the Will, clauses in a will run parallel to each other (as in the 

Exatnplef. case of clauses settling the separate shares of the donees) except 
for a difference which may have been caused by the omission of 
some words or other mistake in copying (q). Even in such a case, 
however, the court refuses to make any alteration where the clauses 
read as they stand are clear and unambiguous, and the suggestion 
of mistake rests only on conjecture (r). 

“Or’* There are many cases where “and'* has been changed by the 

changed court iiilo “or ” («), and vice vend {t\ 
to “and." ' ' 

{o) Edm V. WilHon (1852), 4 H. L. Cas. 267; 284 ; Peacock v. Siockford 
(1863), 3 lie G. M. & G. 73, 77 (not '‘if a Bensiblo construction can be 
put upon the words ’’) ; AhhoU v. Middletmi^ BiclrMs v. Carpenter (1858), 
7 H, L. Cas. 08, per Lord St. Leonards, at p. 94 ; and see S. C. (1855), 
21 Bcav. 143, per Romilly, M.R., at p. 149 (when the change or insertion 
“ is required to give to the whole sentence one uniform and consistent 
meaning, which without it would be irrational or repugnant,” it must be 
made) ; Langdale {Lady) v. Briggs ^ Ex parte Bacon, Ex parte MarHneau 
(1873), 28 L. T. 467, 409, affirmed, sub.nom. Martineau v. Briggs (\S1 5), ib 
L. J. (CH.) 674, H. L. In Hope v. Potter (1857), 3 K. & J. 206, 209, Wood, 
V.-C., classified the cases of supplying words into two categories : (i.) where 
there was a necessary implication to avoid an intestacy ; (ii.) where a 
contingent limitation over is curtcailed by, or is to be reconciled with, a 

S revioiis gift, such as cases whore “ in default of issue ” has been read “ in 
efault of such issue ” (see p. 834, post). 

{p) AhboU V. Middleton, Picketts v. Carpenter, supra, at pp. 81, 114 ; 
Hope V. Potter, supra ; Campbell v. Bouskelt {lS5d), 27 Beav. 325. 

iq) Be Bedfem, Bedfem v. Bryning (1877), 6 Ch. D, 133 ; Be Nortken's 
Estate, Salt v. Pym (1884), 28 Ch. D. 153 ; Phillips v. Bail (1906), 54 W. R. 
617. 

(r) Crawford's Trustees v. Fleck, [1910] S. C. 998. 

(«) Hawes v. Hawes (1747), 1 Ves. Sen. 13 ; tJackson v. Jackson (1749), 
1 Yes, Son. 217 ; Burleigh v. Pearson (1749), 1 Ves. Sen. 281 ; Stubbs v. 
Sargon (1837), 2 Keen, 255, 273 ; Stapleton v. Stapleton (1852), 2 Sim. 
(N. s.) 212 ; Maynard v. Wright (1858), 26 Beav. 285, where the altomative 
was that the will was* void for uncertainty. For cases where the court 
declined to make the change, see Malden v . Maine (1855), 2 Jur. (n. s.) 
206 ; Grey v. Pearson (1857), 6 H. L. Cas. 61 ; Seccombe v. Edwards (1860), 
28 Beav. 440; Malmesbury (Earl) v. Malmesbury (Countess), Phillipson v. 
Turner (1862), 31 Beav. 407 ; Coates v. Hart, Borrett and Hart (1863), 3 
De G. J. & Sm. 604, 616, C. A. ; Barker v. Young (1864), 33 Beav. 363 ; 
Be Sa/nders' Trusts (1866), L. R. 1 £q. 675 ; as to the change in gifts over, 
fee, further, p. 826, post 

(f) Plowd. 188 b ; Nichols v. Tolley (1700), 2 Vern. 388 ; Bead v. SneU 
(1743), 2 Atk. 642, 646 ; Eccardr. Brooke (lim, 2 Cox, Eq. Cas. 213 (but see 
now the cases of substitutional gifts, p. 729, post) ; Denn d. Wilkins v. 
Kemeys (1808), 9 East, 366; Horridge v. Ferguson (1822), Jac. 683; 
Green v. Harvey (1842), 1 Hare, 428 ; Parkin v. Knight (1846), 16 Sim. 
83 : Lachlcm v. Beynolds (1862), 9 Hare, 796, 798 (to “children living at 
that period or theirheira ”) ; Shand v. Kidd (1864), 19 Beav. 310 (to a 
class, or the issue of those then dead) ; Maude v. Maude (1856), 22 Beav. 
290 ; Greenway v. Oreenway (1860), 2 De G. F. & J. 128, 129, C. A. ; and 
for eases of 'the enumeration disjunctively of the objects of a power of 
appointment, see Brom v. Higgs (1799), 4 Ves. 708 ; (1800), 6 Ves. 495 ; 
S.C. (1803), 8 Ves. 561, 676 (affirmed (1813), H. L. (not reported); see 
18 Ves. 477,. n.); Longtnore v. Broom (1802), 7 Ves. 124; Penny v. 
Outlier (1846), 15 Sim. 368; Be WhiU's Trusts (1860), John. 666; 
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1292. If in the same will (a) there are two inconsistent and sect, i. 

irreconcilable gifts, the rule is that if the court can find nothing Canons 

else to assist in determining the question tlie latter clause is to Rolattog to 
prevail, as being the last expression of the testator’s w'ish(c). 

This rule, however, is only used as a last resort, ^Yllen all attempts th e Wi ll 
to reconcile the various provisions of the will have failed {d ) ; and in irreconcih 
it is subject, for example, to the application of the rule that a th« 

prior gift should not be disturbed further than is necessary for the 1**^P*^™** 
purpose of giving effect to the later disposition («). Thus, if there are 
two absolute gifts, one of all the testator’s property or all bis property 
of a certain description, and the other of portions of that property, 
the more general gift is confined to the residue of that property (/ ) ; 
and if there is a clear, unambiguous gift, and a subsequent clause, 
in terms applying to this gift, or to this and other gifts, and as so 
applied inconsistent with the intention taken as a w'hole, the sub- 
sequent clause is neglected, or applied only to other gifts with which 
it is not inconsistent (g). 


Salushury v. Denton (1857), 3 Jur. (n. s.) 740; and see the cases in 
note (/), p. 729, yost For cases where ilio court refused to change “or** 
into “and,” see Penley v. Penley (1860), 12 Beav. 547; Whitcher v. 
Penley (1840), 9 Beav. 477 ; Blundell v. Chapma/n (1864), 33 Beav. 648 
(and see other cases of substitutionary gifts to children or issue, p. 729, 
post) ; llawVsworili v. Uawicsworih (1858), 27 Beav. 1 : Pe Woolley 
Wormald v. Woolleyy [1903] 2 Ch. 206 ; see, further, examples in cases of 
gifts over, p. 824, post. 

(a) In cases of inconsistency between tw(> wills of different d ^tca 
revocation may be inferred ; see p. 566, ante. Two wills of the Bam<' date, 
neither of which can be proved to be the last exeimtod, are void for 
nneertainty so far as they are irreconcilable {Phipps v, Anglesey (Bari) 
(1751). 7 Bro. Pari. Tas, 443). 

(b) Doe d. Leicester v, Biggs (1809), 2 Taunt. 109, 113 (“for want of a 
better reason”); Ec BywaieVy By water v, O/ar/oe (1881), 18 Ch. I). 17, 
C. A.yper James, L.J., at p. 24. 

(c) Paramour v. Yardley (1679), Plowd. 639. 541 ; Fane v. Fane (1082), 

I Vein. 30 ; Ulrich v. Lilrh field (1742), 2 Atk, 3 2 ; Sims v. Doughty ( 1 799), 
5 Ves. 243, 247 ; Constantine v, Constantine {lHi)\)y 6 Ves. 100, 102 ; Morralt 
V. Sutton (1845), 1 Ph. 533, 536, 645 ; SherraU v. Bentley (1834), 2 My. k K. 
149, 157 ; BrocJclehanlc v, Johnson (1855), 20 Beav. 205, 212, 213 ; and see 
Uopkinson v. lUlis (1846), 10 Beav. 169 (inconsistent directions as to 
payment of debts). Cum duo inter se pugnantia reperimtur in testamenio, 
uUimum ratim est (Co. Litt. 112 b). It has been suggested that there is 
less, reason for the application of the rule in a moden) will than in a will 
under the Statutes of Wills, now repealed ; see 7 Man. & G. 922, n. 

{d) Press v. ParJeer (1825), 10 Moore (c. i».), 158, 107 ; White v. Parker 
(1835), 1 Bing. (n. c.) 573, 581 ; see Marks v. Solomons (I860), 19 L, J. (CH.) 
555, reversing S. C. (1849), 18 L. J, (ch.) 234, where the principle of rejecting 
the first clause had been relied on ; Chapman v. Oilbert (1853), 4 De G, 
M. & G. 366, C. A. ; 2 Bl. Com. 380. As to the general rule of reading the 
will as a consistent whole, see jip. 661, 654, ante. 

{e) Munro v. nenderson, [1907] 1 I. R. 440, per Barton, J., at p. 442, 
affirmed, [1908] 1 1. R. 260, C. A. ; Kerr v. Clinton (Baroness) (1869), L. R. 
8 £q. 462, 465. 

if) Coke V. Bullock (1604), Cro. Jac. 49 ; Eoe d. Snape v. Nevill (W48), 

II Q. B. 466. If the more general rift is for life, the other rift may take 
effect at the end of the life interest ( Young v. BurdeU (1725), 6 Bro. Pari. Cas. 
64. 

(g) Adams v. Clerke (1725), 9 Mod. Rep. 154 (inconsistent directions as to 
payment of legacies) ; Smith v. Pybus (1804), 9 Ves*. 566 (to three personi 
or the survivor of them “ in the order they are now mentioned ”) ; Dos d, 
Spencer v. Pedley (1836), 1 M. & W. 662 ; Baker v. Baker (1847), 6 Hare, 
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If there are two gifts in the same instrument, each sufficient to 
include the residuary estate, in cases where lapsed shares of the 
first gift would leave something for the second gift to operate upon, 
the first of the two gilts is preferred (/i). 

In certain cases, where the inconsistency lies in a gift to one 
person and a subsequent gift in the same instrument of the same 
thing to another person, it has been held, in order to reconcile 
the gifts, that both the donees take the gift, either together as joint 
tenants or tenants in common (i), or in succession (A:), according to 
the nature of the gift. 

Sub-Seot. 1. -^Uncertainty. 

1293. The absurd or irrational nature of a disposition clearly 
expressed, and the difficulties and doubts in interpreting a 
disposition ambiguously expressed, -are not enough to render the 
disposition void for uncertainty ; it must in general be incapable 
of any clear, definite moaning (Z). 

1294. The following are kinds of gifts wffiich are void for 
uncertainty 

(1) Gifts which are wanting in particularity of expression, as to 
the subject (y/t) or object {n) of the gift, where no person is nominated 


269 (‘* living ’’ applied only to some of donees) ; Bickford v. ChalJcer (1854), 
2 Drew. 327 (inconsistent directions as to vesting) ; Me Bellamy's Trust 
(1862), 1 New Hep. 191 (“ if living ” applied to one only of several). 

{h) JJnvis V. Bennet (1861), 30 Beav. 226 ; Be Spencer, Rartx. Mansion 
(1886), 64 L. T. 697 ; Johns v. Wilson, [19001 1 1. K. 342; Be Isaac, 
Barrison v. Isaac, [1905] 1 Ch. 427 ; and see Kilvington v. l^arker (1872), 
21 W. R. 121 ; Bristow v. Mansfield, [1882] W. N. 139. The context may 
show, however, that the second w^siduary gift is to include all lapsed 
JogHcies (Be Jessop (1869), 11 1. Ch. R. 424, explained in Be Isaac, 
Harrison v. Isaao, swpra ; Davis v. Bennet, swpra). But where one gift is 
in the will and i,Ue other in a codicil, the court may conclude that there is 
a revocation of the gift in the will (Hmdwicke (Earl) v. Douqlas (1840), 7 
Cl. \ Fin. 795, H. L,). J \ h i 

(i) Co. Litt. 112 h, note (1), by Hargrave; Plowd. 641, n. ; Amn. 
(1682), Cio. Bliz, 9; Bidouty, Pain{]T47), .3 Atk. 480. prHARi)WiOKE,L.C., 
an p. 493, See this viqw commented on in Shmait v. Bentley (1834), 2 
My. & K, 149, per Lord Brougham, L.(\, at pp. 161, 102. 

(k) See Anon. (1682), Cro. Eliz, 9, per Anderson, C.,T. ; Gravenor v. 
Watkins (1871), L. R. 6 C. P. 600, Ex. Ch., where the Court of Couimou 
Pleavs construed the gift as a life estate and remainder in lee, and the 
Exchequer Chamber, without deciding on the nature of the first interest, 
held that the second was an eRtate in fee subject to the first ; Be Bagshaw's 
TrasU (1877), 46 L, J. (cm) 567, C. A., where the second gift was to the 
children of the first taker. 

(0 Mason v. Bohmson (1826), 2 Sim. & St. 295, 298 ; Doe d. Winter v. 
Permit (1843), 6 Man. & G. 314, 361, 362, H. L. ; Be Boberts, Bepinaton v. 
B4)berts-Gawen (1882), 19 Ch. D. 620, 529, C. A. 

in) Peck V. Halsey (1726), 2 P. Wms. 387 (“some of my best linen”) ; 
Jtibher V. Juhber (1839), 9 Sim. 603 (“ a handsome gratuity ”) ; and see Be 
OampbeU, Beading v. JBinde (1910), 128 L. T. Jo. 548, where the testa- 
mentary document consisted of a list of names with sums of money; 

A (1816), 4 Dow, 146, H. L. ; White v. White 

|H908), 28 Nevi^ealand Law Reports, 129 ( “ a sm^ portion of what is left ”). 
The word “ ail,” used as a substantive, is now regarded as not uncertain 
{Be Shepherd, Michell,y. Lorem, [1614] W, N. 65, not following Bmcman v. 
Milbanke (1664), 1 Lev. 130). 

(n) QomfUiTQ" Murdoch v. Brass (1904), 6 P, (Ct. of Sees.) 841 (omission of 
name) ; Fhm v* Warren (1848), 15 Sim. 626 ; and see note (n), p. 636, ante. 
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by the testator or other means provided lor giving particularity (o), or 

such means fail (p), and no canon of construction assists the court (a) ; CaooRf 

(2) Gifts which depend upon an infinite number of persons or Balatingt(r 

things (ft); tbefloopaoi 

(3) Gifts which may have two or more alternative meanings, the WiB^ 
where there is nothing in the context or the admissible evidence (c), 

or any canon of construction (d), to assist the court in resolving 
the ambiguity (e); 

(4) Gifts which are to be applied in perpetuity for purposes 
which cannot bo construed as necessarily charitable (/), and 
include, without the possibility of severance, purposes for which a 
perpetual gift is not allowed (/;). 

1296. The court, however, adopts the benevolent rule that if there Canon of 
is ever so little reason in favour of one construction of an ambiguous construction 
devise more than another, this is at least nearer the intention of and othSr^”* 
the testator than that the whole disposition should be void and the ca«e«. 
heir or next of kin let in (ft) ; and that there is in general no objec- 
tion where, from the context or the material circumstances of the 
case, the alleged uncertain matters can be ascertained to the 
satisfaction of the court (i). Thus, indefinite words added to a gift Tdaertvmwt 
do not render it uncertain if the gift is substantially ascertained 
from the nature of the case (ft) ; and no objection can arise where, ^ ' 

(0) See the text, infra. 

ip) Boyce v. Boyce (1849), 16 Sim. 476 (devise to be a»certained b'* a 
person who was dead) ; Jemingham v. Herbert (1828), 4 Russ. 388 (devne 
to be ascertained by future act (if testatrix made impossible by her bin at’;, ). 

(n) In Be Bassett^s Eeiaief Perkine v. Fladgaie (1872), L. R. 14 Eq. 54. 

57; followed in In the Will of Byrne, Byrne v. Byrne (1898), 24 Victorian 
Law Reports, 832, the presumption against intestacy supplied the omission 
of any description of subject-matter. In Mohunv. Mohun (1818), 1 Swan. 

201, a similar omission made the gift void. 

(6) Be Moore, Prior v. Moore, [1901] 1 Ch. 936 (** all the persons living 
at my death ”). 

(c) As to the evidence of circumstances admissible in such cases, whether 
for identiiic^ition or otherwise, see pp. 637, 646, ante. 

{d) Sec note (s), p. 645, ante. 

(c) As, for instance, where the subject-matter ds one of a number of 
things and the testator does not give the choice to the donee {Aeten v. 

Asten, [1894] 3 Ch. 260, commenting on Bichardeon v. Wateon (1833), 

4 B. & Ad. 787). For examples, see note (n), p. 531, ante. 

(/) As to the meaning of “charitable,” see title Charities, Vol. IV., 
pp. 105 etaeq. 

{g) As, for instance, gifts to “ public ” or “ philauihropio ” purposes, 
as to which see title Charities, Vol. IV., pp. 148 et seq., 155 et scq. ; as to 
gifts to charities charged with another gift which fails, see ibid., pp, 149 
et seq. : and title Trusts and Trustees, pp. 18, 20, ante. 

(ft) Doc d. Wieier v. Perratt (1843), 6 Man. A- ri. 314, H. L., per Lord 
Brougham, at p. S.'iO; see Brigtow v. Briatow (1842), 5 Beav. 289, 292; 

Oddie v. Woodford (1825), 3 My. & Cr. 584, followed in Doe d. Angell v. 

Angell (1846), 9 Q. B. 328, 364; Stephens v. Po?4p(1857), I De G. & J. 24. 

(1) Id certum est qvM cerium redai potest {Adams v. Jones (1862), 9 Hare, 

485, 486). A blank in a description does not make it uncertoin il certainty 
is given by the context and circumstances admissible in evidence {Price v. 

Page (1799), 4 Ves. 679 ; PkilUps v, Ba/rker (1853), I Sm, A G. 583 ; Bs 
Hofrrison, Twmer v, HeUard (1885), 30 Ch. D. 390, C. A. ; FftrMss v. Pheaf 
(1888), 36 W. R. 621). 

(ft) Oddie V. Brown (1869), 4 De G. & J. 179, 186, 194, C. A. (“ or there- 
abouts”), explaining Owiis v. Lukin (1842), 5 Beav. 147 (until leases 
“ nearly ” expired), 



Wiixs. 


Sbox.1. 
Oitons 
IMittbigto 
tbs Scope of 
theWiU. 


Gifts stated 
in alternative. 


Gift to one 
of a set of 
persons. 


Time 

referred to. 


Words of 
futurity. 


though the amount of the gift is indefinite, it is stated to be for 
a particular purpose and the court can by inquiry ascertain what 
is the sum sufficient or necessary to fulfil that purpose (7), 
Further, a testator may validly appoint persons who may select the 
objects of his bounty (w), even though an infinite number of objects 
is open to such selection («), except in cases where objects are 
comprised for which a perpetual gift is not allowed by law (o). 

Where the amount of the gift (p) is stated in the alternative, 
the gift may he construed, according to the presumption in favour 
of the donee ((/), as of the larger amount (r) ; and a direction to 
apply a sum not exceeding a named amount for a particular 
purpose may be similarly construed as a gift of the named amount, 
after any discretion applying to the gift is spent («). 

1296. Where the donee is defined as one of a named set of 
persons, satisfying some description (as in the case of a gift to one 
of the sons of A.), and there are in existence several persons in 
the set, the gift is void for uncertainty (t) ; but where at the date 
of the will there are no persons in existence who are memljers of 
the set, or satisfy the description, then the gift may admit af being 
construed to mean the person who first becomes a member of the 
set or satisfies the description (u). 

Sect. 2. — Context and Meanimj of Words. 
yUB-SECT. l.—Timc to which a Will Refers, 

1297. It is a matter of construction of the whole will whether a 
particular clause is intended to speak from the death of the testator, 
or the date of the execution of the will (a), or other time (h). 

When the testator uses words of futurity (c) without clearly showing 


(1) Dundee Maejistrates v. Morris (1868), 3 Macq. 134, H. L. ; Broad v. 
Bevan (1823), 1 lluss. 511, n., considered in Abraham v. Alman (1826), 1 
Russ. 609, 516; Jackson v. Uamilton, Hamilton v. Jackson (1846), 3 
Jo. & Lat. 702, 709 (sufficient to romunorate executors for their trouble) ; 
Edwardes v. Jones (No. 2) (1866), 35 Beav. 474. 

(w) Be ConUy Conn v. Burns, [1898] 1 1. R. 337. 

(n) As to gifts to a “ family,” see p. 747, ; as to gifts to ” relations,” 

see p. 767, post 

(o) Blair v. Duncan, [1902] A. C. 37 ; Qrimond {or MacIntyre) v. Qrimond^ 
[1905] A. C. 124 ; see title Charities, Vol. IV., pp. 117 et seq.’ 

{p) As to cases of alternative donees, see p. 728, ante. 

iq) See p. 763, post. 

(r) Seale v, Seale (1716), 1 P. Wms. 290, 

is) Thompson v. Thompson (1844), 1 Coll. 381, 395, 397, following Cope 
V. Wilmot (1771), 1 Coll. 396, n. ; Gough v. Bull (1847), 16 Sim. 45. 

(t) Dowsei V, Sweet (1763), Amb. 175. 

(«) Bate V. Amherst (1663), T. Raym. 82 ; Blackburn v. Stables (1814), 
2 Ves. & B. 367; Powell v. Davies (1839), 1 Beav. 632; Ashburner v. 
Wilson (1850), 17 Sim. 204. As to this rule in construing descriptions, 
wep. 7H,post 

(o) Re Chapman, Perkins v. Chapman, [1904] 1 Ch. 431, C. A., per 
Ookbks-Hardt. L.J., at p. 440, affirmed, sub nom. Chapman v. Perkvns, 
[l9O6]A.tM06. 

(6) See He BaylMs Trust (1849), 17 Sim 178 (‘‘such as are married,” 
meaning shall be m^ed at the date when the legacies are payable”). 

(c) Verbs used with the aiudlia^ “shall,” however, as, for instance, in 
the phrase “persona who shall die in my lifetime,” may not be used in 
their striotlv nammatical seuae, and may refer to events which, even if 
happening beiore the date of the will, are past at the testator's death, 
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the time he contemplates, in a case where it is not a question of the 
real and personal estate comprised in the will (d), priind facie those 
words should be read as speaking from the date of his making the 
will and not from the date of his death («); but if the context 
shows that the testator could not mean the time of making the will 
as the time contemplated by him, then he must inimA fade mean 
the time of his death (/). 

1298. With regard to the time at which persons and things 
described by the will are to be ascertained according to their 
descriptions, the presumptions are that descriptions of the real 
and personal estate comprised in the will refer to the death of the 
testator (g)^ and that descriptions of donees taking as individuals 
refer to the date of the will (h), 

Sub-Sect. 2 . — Use oj Same Words in Different husagee. 

1299. The force of the context may give different meanings to 
the same word when used in different parts of a will, and the court 
does not, merely because a word bears a special meaning in one 
clause, necessarily give to it the same meaning in another clause of 
the will, in itself clear, and not connected with the first clause (i). 
The presumption (/c), however, is that a word used in one part of 
a will with some clear and definite meaning is intended to mean 
the same thing in another part of the will, whore its meaning is 
not clear (/). 

some other future time cojitcmplated by the will. Thus, the above pi. i iro 
may mean “persons who sliall Jiavo died” etc. {Loring v. Thomas (JHOl), 
1 Drew. & Sm. 497, 516 ; Ite Lambert, Corns v. Harrison, [1008] 2 Ch. 117, 
120; liarrachvgh v. Cooper (1906^ [1908] 2 Ch. 121, n., 126, ILL.; and 
nee Ghrisiophersoti v. Naghr (1816), 1 Mer. 320 ; and the similar cases on 
settlements (Uewet v. Ireland (1718), 1 P. Wms. 426; Mmning v. 
Chambers (1847), 1 De 0. & Sm. 282 ; Barnes v. Jennings L. R. 2 Eq. 

448). 

{d) See p. 691, ante. 

(e) Bulloch V. Bennett (1855), 7 Do G. M. & G. 283, C. A. ; Be Chapman, 
Berkins v. Chapman, [1904J 1 Ch. 431, per Vaugitan Willfams, L.J., at 
p. 436. Accordingly an event which hap])on8 behye the date of the will is 
then not within the clause in question ; and a phrase such as ‘'persons 
who shall die in my lifetime ” does not includ.e persons dying before the 
date of the will {CouUhursi v. Carter (1852), 15 Beav, 421, 430; Gorringe 
V. Mahlstedt, [1907] A. C. 226 ; Ite Cope, Cross v. Cross, [1908] 2 Ch. 1) ; 
contrast note (o), p. 680, ante. 

(/) Lomax v. Holmden (1749), 1 Ves. Sen. 290, 296. 

(g) Seep. 691, post. 

(h) See p. 714, post. 

(i) Doe d. Cock v. Cooper (1801), 1 East, 229, 233; BigM d. Compton r, 

Compton (1808), 9 East, 267, 272, 273 ; DalseU v. Welch (1828), 2 Sim. 319 
(issue); Carter v. BentaU (l^^O), 2 Beav. 551, 658; Bead v. Bamdall 
(1843), 2 Y. & C. Ch. Caa. 231 (iaaue) ; Williams v. TeaU (1847), 6 Hare, 
239- 250 (issue) ; Neathvoay v. Beed (1853), 3 De G. M. & (L 18, 22, C. A. 
(surviving) ; Hedges v. Harpwr (1846), 9 Beav. 479; S. C. (1868), 3 De G. 
6c J. 129, C. A. ; Be Brooke, Edyvean v. Archer, [1903] A. C. 379, P. C. ; 
and see Be Warren's Trusts (1884), 26 Ch. D. 208, per Prabson, J., at 
p. 216 (case of a settlement). • 

(fc) This rule, “like many other such canons of construction, is very far 
from universal, and wffl always require a good deal of eare in the application 
of it to particular wills ” {CUfforarr, Koe (1880), 6 App. Cas. 447, per Lord 
Selbornb, L.C., at p. 469). 

{1) BeBirkStKenyony.Birks, [1900] 1 Ch. 417, C. A.,psr Linpl£T,M.B., 
at p. 418 ; Edwards v. Edwards (1849), 12 Beav. 97, per BoHiLLT,M.R.,at 


Sbot^s. 

Oontcixt and 
Weaning 
of Words. 


Dosoriptioas. 


Presumption 
os to repeated 
words. 



Wills. 


Sect. 2. The words of a will must be construed with reference to the 
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>Sun*SfXT. 'j . — Ejusdem Qtneris PmU. 

1300. The ejusdem generis rule (o) as to the meaning of general 
words applies to wills as to other instruments, but is liable to be 


p. 100; Re Buckle. Williamfi v, Mar807i, [1804] 1 ('h- 286, 288, C. A.; 
Ridgeway v. JJnrikUtrick (1841), 1 Dr. & War. 84, per Sujgjdkn, L.C., 
at. p. 93: “ il. is a well settled rule of confcitruction, and one to 
which from its fiouridviess I shall always strictly adhere, never to 
put a dillcrent construction on the same word, where it occurs twice or 
ofieiior in the same instrument, unless there appear a clear intention to the 
conirary”; Re Brooke, Edyvean v. Archer^ [ioOSJ A. C. 379, 384, P. C., 
whore it was said that the dictum of Suguen, L.C., in Ridgeway v. 
ManJciUrick, supra, was “asserted perhaps too positively as a general rule 
of construction^’ ; Leeming v. Sherratt (1842), 2 Hare, 14, 25 (survivors) : 
Rhodes v. Rhodes (1859), 27 Beav. 413, 417 ; Uaws v. Haws (1747), 3 Atk. 
624, 626. 

(m) Williams v. Jekijl, Elliot v. Jckyl (1755), 2 Ves. Sen. 681, 683. 

\n) Forth v. Chaprrian (1720), 1 P. Wins. 663, 667 ; Sheffield v. Orrery 
{Lord) (1745), 3 Atk. 282, 288 ; Stafford {Earl) v. Buckley {llol), 2 Ves. Sen. 
170, 180; Goodt'itle d. Peake v. Pegden (1788), 2 Term Kep. 720: Doe d. 
Chaltaway v. Sruith (1816), 6 M. & S. 126, 132 ; Byng v. Strafford {Lord) 
(1843), 5 Beav. 658, 668. The adverse comments on the rule in Porter v. 
Bradley (1789), 3 Term Rep. 143, 146; Daintry v. Daintry (1795), 6 
Term Rep. 307 ; and Roe d. Sheers v. Jeffery (1798), 7 Term Rep. 589, 595, 
have been disapproved, 

(o) See title Deeds and Other Instruments, Vol. X.. p. 469. For 
examples where the general words wore held to retain their ordinary signifi- 
cation, see Kendall v. Kendall (1828), 4 Russ. 360; Arnold v. Arnold 
(1834), 2 My. & K. 366 (“ my wines and propei-ty in England ”) ; Ellis v. 
Selby (1836), 7 Sim. 352, 364; Fisher v. Eephurn (1851), 14 Beav. 626; 
Everall v. Brotvne (1853), 1 Sm. & G. 368 (“other property, goods and 
articles **). For examples of the application of the ejmdem generis rule to 
wills, see Trafjford v. Berrige (1729), 1 Eq. Cas Abr. 201, pi. 14 (“other 
things ”) ; Timewell v. Perkins (1740), 2 Aik, 102 (“etc., or in any other 
thing”) ; SPuart v, Bu{e {Marais) (1813), 1 Dow, 73, H. L. (“ things ”) ; 
Wrench v. Jutting (1841), 3 Beav. 521 (“other goods”); Lamphier v. 
Despard (1842), 2 Dr, & War, 69 (“ other chattel property ”) ; Be KendalVs 
Trust (1861), 14 Beav. 608 (“everything I die possessed of, namely 
. . . P);Bamahy v. Tassell (1870), L. R. 11 Eq. 363, 369 (“etc. ”); Re 
Londeshorough {Lord), Bridgman v. Fitzgerald {Lord) (1880), 43 L. T. 408 
(“objects of vertu or taste '). As to the construction of “etc.,” see, 
further, Steignes v. Steignes (1730), Mos. 296; Twining v. PoweU (1846), 
2 CoU. 262 ; Hertford {Marquis) v. Lowther (Lord) (1843), 7 Beav. 1; 
Re Andrew's Estate, Creasey v. Graves (1902), 60 W. R. 471 (real estate 
included ). The ejusd^ generis rule has been applied to descriptions of any 
persons and things, as well as to descriptions of donees and of property; 
see, for example, in investment clauses, Edwards v. Thompson (1868), 38 
h* J. (CH.) 66 (“any railway” restricted to English); Be Castl^^, 
Lamonby v. Carter, {1903] 1 Ch. 362 (“public company” restrict^ to 
English), with which compare Be Stanley, Tennant v. Stanley, [1906] 1 Ch. 
13 L where the context made no restnetion ; see, farther, the examples 
of the meuniag of ” effects,” p. 700, post Although it is more difficult to 
infer that general words are out down if there is an enumeration of only 
one species, or a slender enumeration of species of particulars (Swmfen v, 
Bwinfen (No. 4) (I860). 29 Beav. 207 ; OampbeU v. M*Qrain (1876), 9 I. R. 
Eq. 397, per Sullivan, M.R., at p. 400), yet there is no rule that 
general words cannot be so cut down {Norihey v. Paxton (1888). 60 L. T. 

Re O’Bnen. O' Brim v. [1906] 11. R. 649, 663, C, A.). 
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overridden by the operation of the presumption against intestacy (p). s* 

Where, therefore, the general words occur in a clause of the nature Context anil 
of a residuary gift, the ordinary larger meaning of the words is Me mto g 
adhered to (q) ; but this consideration does not assist where the o^Worde. 
general words would in their larger meaning carry a residuary 
estate which is dealt with by another clause of the will (r), 

Sub-Skct. 4. — /fJ^ect of Itedtah or Other StatcTnents. 

1301. If there are in the will no words amounting to a gift, or Effect of 
other indication of an intention to confer bounty, but merely words rociul as a 
of erroneous recital or recognition of indebtedness or affection, the 
court considers that no intention of making a gift is disclosed by 
the will («), and a recital showing that the testator considered that 
some person possessed a title to property independently of his own 
prifnd facie gives rise to the inference that the testator did not 
intend to make an actual disposition in favour of that person (f). 

On the other hand, a recital showing that the testator is under the 
impression that he has made a certain disposition is evidence 
of an intention inadvertently not expressed to make that gift (a). 

Accordingly in such a case the court may give effect to such 
intention if the other provisions of the will allow that course (h ) ; 
and the inference from such a recital may be sufficient to overcome 
and correct the terms of an express gift to the person in question (r), 
provided (d) that the court is satisfied that there has been a mist, .ke 


ip) Oibhs V. Lawrence (1800), 30 L. J. (CH.) 170, 171 ; see Re KendalVi 
Trusts (1851), 14 Bcav. 608; Deo,n v. Gibson (1867), L. R. 3 Eq. 713, 
following Bridges V. Bridges (1729), 8 Vin. Abr., tit. Devise (0. B.) 295, 
pi. 13; Chalmers v, Storil (1813), 2 Ves & B. 222 (cases of enumeration 
of particulars, “viz..” “consisting of”); Chapman v. Chapman (1876), 
4 Ch. D. 800 ; King v. George (1877), 6 Cli, D. 627, C. A. ; lie Fleetwood, 
Sidgreaves v. Brewer (1880), 16 Ch. D. 694. A ' to this presumption, see 
p. 665, ante, 

(q) Parker Y, 3£archant (1842), 1 Y. & C. Ch. Cas. 290, 301 ; Hodgson 

V. Jex (1876), 2 Ch, D. 122; Re Parrott, Parrott v. Parrott (1886), 63 
L.T. 12. . 

(r) Woolcomb v. Woolcomb (1731), 3 P. Wms. Il2; MulUns v. Smith 
(1860), 1 Drew. Sm. 204; Smith v*. Davis (1866), 14 W. R. 942; 
Campbell v. McOrain (1876), 9 I. R. Eq. 397 ; Re Miller, Damiell v. 
Dcmiell (1889), 61 L. T. 365 ; MacPhail v. Phillips, [1904] 1 1. R. 166. 

(a) Re Rowe, Pike v. Hamlyn, [1898] 1 Ch. 153, 160, C. A. ; Dashwood v, 
Peyton (1811), 18 Ves. 27, 46 ; Murdoch v. Brass (1905), 6 F. (Ct. of iS(5SS.) 
841. 

(() Adams v. Adams (1842), 1 Hare, 537, 640, 541; Ralph v. Watson 
(1840), 9 L. J. (CH.) 328 ; A,-G. v. Dillon (1862), 13 L Ch. R. 127, 133 ; 
Re Lee, Gibbon v. Peele (1910), 103 L. T, 103 ; compare Re Bagoi, Pedon 
V. Ormerod, [1803] 3 Ch. 348, C. A., and the cases on settlements 
(Poulson V, Wellington (1729), 2 P. Wms. 533; Wilson v. Piggott (1794), 
2 Ves. 361,356). 

(a) Adams v. Adams, supra, at p. 641 ; Re Smith (1862), 2 John. &; E. 
594, 598, 599. 

(b) Bibin v. Walker (1768), Amb. 661 ; Farrer v. Si. Oatherim's College, 

Cambridge (1873), h, R. 16 Eq. 19, 24. • 

(e) Jordan v. Forteseue (1847), 10 Beav. 259 ; Milner v. Milner (1748), 
1 Ves. ^n. 106 ; Re Margitson, Haggard v. Haggard,(l882), 48 L. T. 172, 

(d) Thompstn v. Whitelock (1859), 4 De G. & J, 490,600; Smith 
FiUgerdld (1814), 3 Yes. & B. 2, per Grant, M.B., at p. 8 : “ without 
denying that the recital of a gift aa antecedently may amount to a 
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SiCT. 2. in carrying out the lestator’a intention ; otherwiae the recital is 
Conlnt and treated as erroneous and is neglected (e). 

efWords. 1302. The rule that a recital unless it is obviously erroneous 
— may be referred to by way of explanation of a gift in itself doubtful 
by redul!^*' or ambiguous applies to wills (/). 

Sect. 3. — Inaccuracy of Descriptions in General. 

oanoDB of 

conatniction 1303. If all the terms of description fit some particular subject, 
asto accuracy, context (p), they cannot be enlarged so as to 

include anything which part of those terms does iiot accurately 
lit(/i), nor can they be restricted so as not to include some part of 
the subject accurately described (i). 

On the other hand, if the words of description when examined 
do not fit with accuracy, and if there must be some modification of 
them (k) in order to place a sensible construction on the will, then 
the whole must bo looked at fairly in order to see what are the 
leading words of description and what is the subordinate matter, 
and generally how the subject intended by the testator can be 
identified (Z), and for this purpose evidence of extrinsic facts may be 
regarded (m). In such cases the words are presumed to be a mis- 

gift, the court ought to see very clearly that there is nothing in the will to 
which the recital can refer before it is turned into a distinct bequest; 
otherwise an inaccurate testator may bo held to make a second bequest, 
when he has only made an incorrect reference to the first.** 

(6) Cordon v. Hoffmann (1834), 7 Sim. 29 ; Mann v. Fuller (1854), Kay, 
024 ; Re Arnold* e Estate {lS^3)y 33 Beav. 163, 171 ; MaelenHe v. Bradbury 
(1866), 36 Beav. 617, 620 ; Ives v. Hodgson (1870), L. It. 9 Eq. 401. 

(JT) Pullin V. Pullin { 1 825), 10 Moore (c. P.), 464 ; Harley v. Martin ( 1853), 
13 6. B. 683 ; Qrover v. Raper (1856), 6 W. R. 134, followed in Re Venn, 
TAndon v. Digram, [1904] 2 Ch. 52, Wliere the operative part is clear it 
is not cut down by a recital ((7uZ«lia v. Cheese (1849), 7 Haro, 236 ; Savile 
V. Kinnaird (1805), 11 Jur. (n. 8.) 195). As to inaccurate recitals of the 
indebtedness of a donee, and the effect of a direction to bring sums into 
hotchpot, see p. 844, post. For the rules as to recitals in deeds, see title 
Deeps and Other Instruments, Vol. X., pp. 469 et seq. 

(g) See, for example, ,jOoe d. Harris v. Greaihed (1800), 8 East, 01. 

(h) If fibber V, Stanley (1864), 16 C. B. (N. s.) 698, Ex. Oh., dissenting from 

S. 0., sub nom. Stanley v. Stanley (1862), 2 John. & H. 491 ; Hardwick v. 
Hardwick R. 16 Eq. 168, 176; WhUfidd v. Longdale (1875), 

1 Clh. D. 61, 74 ; Be Seal, Seal v. Taylor. [18941 1 Ch. 316, 323, C. A. See 
accordingly Dofid. Brown v. Brown (1809), 11 East. 441 ; Hoe d. Browne v. 
Greening (1814), 3 M. & S. 171 ; Hoe d. Tynell v. Lyfovd (1816), 4M. & S. 
660: Okeden v. Clifden (1826), 2 Russ. 309; Miller v. Travers (1832), 
Ij^ Bing. 244; Homer v. Homer (1878), 8 Ch. D. 768, 0. A.; Hoe d. 
Hubbard v. Hubbard (1860), 15 Q. B. 227, 245; SUngshv v. Grainger 
(1859), 7 H.L. Cas. 273. 

(t) Hown V. Hown (1817). 1 Moore (c. p.), 80 ; Pullin v. Pullin (1826), 
10Moore(c. P.), 464 ; Hoed. Templemanx. Martin(lSZ3), 4 B. & Ad. 770; 
Hoe d. Edwards v. Johnson (1835), 5 Nev. & M. (K. B.) 281 ; Corhallisx. 
Corhallis (1882), 9 L. B. Ir. 309 ; National Society for the Prevention of 
Cruelty to Children v. Scottish National Society for the Prevention of Cruelty 
to Ohiidten (1914). 137 L. T. Jo. 316, H. L. 

Ik) As to the jurisdiction to modify the words of the will, see pp, 630, 
676. omte. 

(1) See, for example, Hoe ▼. Humphreys v. Roberts (1822), 6 B. & Aid. 
407 ; Re Ofner, Samuel v. Ofner, [1909] 1 Ch. 60, C. A. (“ ray grand-nephew 
. Robert 0.*’ ; name wrong), 

{w) Hardwick v. Hardwick, supra; Re BrightrSmiih, BrighUSmith y, 
BmgMrSmith (1B86)^ 31 Cb* 314, 317; and see pp. 637* 640, (m(e« 
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description of a subject existing and with regard to which the will skot, s. 
may validly operate (n). Where, however, the context shows that Inaccuracy 
the testator was not merely misdescribing an actually existing ofDeacrip- 
subject, but was under an erroneous impression that the subject 
actually did exist as described, or that he could dispose of it, the 
gift may fail (o). 

1304. A false description does not affect a gift if it is clear what Description 
is the subject described (a). Thus, where the description of either whollywroug, 
property or donee or other person or thing mentioned in the will (/)) 
is wholly false, so that no known existing person or thing satisheB the 
description, but the context of the will and the oiroumstanoes of the 
cas 0 (c) show unambiguously who or what the testator meant, 
the description is rejected and the intention of the testator 
effectuated (d). 


(n) Tho proKuinption is that a design atiou in general words of tho 
property intended to be affected by a will rclers primd facie to that 
property only upon which tlio will is capable of operating ( Maxwell v. 
Maxwell (1852), 2 De G. M. & G. 705, 715, approving Wentworth v. Cox 
(1822), Madd. & G. 363, 364 ; Baring v. Ashburton (1886), 54 L. T. 463), 
and that the testator iutouded to dispose only of his own property ; see 
title Equity, Vol. XIII., p. 121. 

(o) As, for instance, where the context shows that the testator errono- 
ously believed that he had such pix)pcrty as described, or where he hud 
only the intention of acquiring it {Bvans v. Tripp (1821), Madd. & G, 91 ; 
Waters v. Wood (1852), 5De G. & Sm. 717 ; Miller v. Woodside (lb72), 

6 I. R. Eq. 546), or where the testator described persons whom he 
imagined were in existence, and who did not exist (l)elmare v. Huvello 
(1792), 1 Ves. 412 ; Daabeny v. Coghlan (1842), 12 Sira. 507). 

(fls) Faha demonstratio non nocet ctm de corpore constat (Tracers v. 
Blundell (1877). 6 Ch. D. 436. 442, 444, C. A.). The last four words of this 
maxim are very important (Be Broalcett, Dawes v. Miller, [1908] 1 Ch. 186, 
per Joyce, J., at p. 194) ; the false description must be superadded to that 
which was clear before (Thomas d. Evans v. Phomas (1796), 6 Term Rep. 
671, per Lord Kenyon, C. J., at p. 676) ; it d* not only apply, however, 
to cases where there is some incorrect descriptic-ii at the end of the sentence 
(Cov^en V. TruefiU, Ltd., [1899] 2 Ch. 309, 311, C. A.) ; and see tho examples 
in the notes, infra. As to this rule in case of a deed, see title Deeds and 
Other Instruments, Vol. X., pp. 465, 466. • PrcBsenUa corporis tottit 
errorem nominis (Bacon, Maxims, i. 24)i 

(b) Be Bayer, Bayer v. Bayer, [1903] 1 Ch. 686 (direction to pay duty 
wMoh had been abolished as regards particular legacies given). 

(c) As to the reception of evidence in such cases, sec p. 639, ante. 

(d) For examples of the application of the rule to doHcriptions of donees, 
see Masters v. Masters (1718), 1 P. Wms. 421, 426; Beaumont v. Fell 
(1723), 2 P. Wms. 141 ; A.-O. v. Bye Gorooration (1817), 7 Taunt. 646 
(misdescription of corporation) ;§weew’« College, Oxford v. Sutton (1842), 
12 Sim. 621 ; Hopkinson v. Ellis (1842), 5 Beav. 34 (“rector*’ instead of 
“vicar”); Bristow v. Bristow (1842), 6 Beav. 289, 291; Lee v. Pain 
(1846), 4 Hare, 201, 263 (“Miss S. J.” meant “Mrs. F. A. W. ”) ; 
Douglas v. Fellows (1853), Kay, 114 ; Ellis v. BaHrum (No. 2) (1867), 26 
Beav, 109 ; Be. WaUer, White v. Scales (1889), 80 L, T. 701. A gift to 
the ohilton of A. may thus take effect in favour of the children of B. 
where the context and circumstances show them to have been intended 
(Bradwin v. Harper (1759), Amb. 374; Bristow v. BrisUm, sy/pra ; Camoys 
(Lord) V. Blundell (1848), 1 H. L. Cas. 778). As to iilegilimate relatives 
taking unde^ a gift, see p. 735, post ; and for cases of misdescriptions of 
charities, see title Charities, Vol. IV., p. 169. •For examiilcs of the 
application of the rule to descriptions of property or things* see Be Oranjieldt 
[Mosse V, Oranfield, [1895] 1 1. B. 80 (“ money on deposit receipt in A. 
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1305. If there is in any part of a description a sufficient descrip- 
tion of the subject-matter, with convenient certainty of what was 
intended, any erroneous addition or error in part of the description 
does not vitiate the giit(6’). The characteristic of cases within this 
rule is that the description so far as it is false applies to no subject 
at all, and so far as it is true applies to one only (/). 


bank, passed shares) ; Re Weeding^ Armstrong v. Wilkin, [1896], 2 Ch. 364 
(shares, as description of debentures) ; Be Rowe, Pike v. Hamlyn, [1898] 
1 Ch. 153, C. A. (“ sums owing” to donee) ; Flood v. Flood, [1902] 1 1. R. 
538 (shares in railway company wrongly named) ; Re Glassimgton, Olass^ 
ington v. Follett, [1906] 2 Ch. 305 (real estate, as description of proceeds 
of sale). 

(e) Llewellyn v. Jersey (Earl) (1843), 11 M. & W.^183, per Parke, B., 
at p. 189 (as to a deed) ; Morrell v. Fisher ( 1849), 4 Exch. 591, per Alder- 
80N, B., at p. 604; Ooodright d Lamb v. Pears (1809), 11 East, 68; 
Anderson v. Berkley, [1002] 1 Ch. 036, 040. As to the application of the 
rule to the parcels of a deed, sec title 1>eeds and Other Instruments, 
Vol. X., pp. 465, 466. 

(/) Morrell v. Fisher, supra : Cowen v. TruefiU, Ltd., [1899] 2 Ch. 309, 
312, C. A. Examples of the application of the rule to descriptions of 
donees will be found in Ryall v. Hannam (1847), 10 Beav. 536 (to 
“ Elizabeth A., a natural daughter of ” a named person, where the name 
and BOX wore incorrect), followed in Be BeckiVs Tmsts (1853), 11 Hare, 
290; Ford v. Bailey (1853). 17 Boav, 303; Stringer r. Gardiner (1859), 
4 Do C. & J. 468, (\ A. (“my niece E. S. ” : a great-grandniece, E. J. S., 
took) ; Doe d. Gains v. Bouse (1848), 5 C. B. 422 (“ my wife C. “) ; Re 
Ingle's Trusts (1871), E. R. 11 Eq. 578 (“my late nephew M.” ; he was 
living); Thomson v. Eastwood (1877), 2 App. Cas. 215, 229; Be Bute 
{Marquess). Bute {Marquess) v. Ryder (1884), 27 Ch. D. 196, 219; 
Anderson v. Berkley, [1902] 1 Ch, 036 (“to A.^s wife L.,” where “wife” 
was rejected); Be Hooper, Hooper v. Warner (1903), 88 L. T. 160 (“to 
Percy TI. son of 0. H.,” whore Christian name was rejected). Cases of 
inaccuracy in giving the number of a class of donees depend on construc- 
tion as to whether the whole or part of the class are to take ; see p. 742, 
post. For examples as to descriptions of property, see Day v. Tri^ (1716), 
1 ?. Wms. 280; Door v. Geary (1749), 1 Ves. Sen. 255 (stock, name 
wrong, amount right); Mackinley y. Sison(\^^l), 8 Sim. 661 ; Power t, 
Lenehan (1838), 2 Jo. Ex. Ir. 728 ; ^uennellv. Ttirwer (1861), 13 Beav. 240 
(public funds ‘‘ in my name,” meaning in the name of trustees) ; Drake v. 
Martin (1856), 23 Beav. ^9 ; Ellis v. Ellis (No. 2) (1868), 26 Beav. 482 ; 
Bowlait V. Easton (1863), 1 1 W. R. 767 ; Burbey v. Burbey (1867), 15 L, T. 
501 ; Coltman v. Gregory (1870), 40 L. J. (cn ) 352 (shares described as in 
joint, names, in fact in testator’s name only). As to descriptions of debts 
owning to the testator, see If V. Williams (1786), 2 Bro. C. C. 87; 

Mayhery v. Brooking (1856), 7 De O. M. & G. 673, C. A. ; Wilson v, 
Morley (1«"7), 5 Ch. D. 776 ; Be Hodason, Darley v. Hodgson, [1899] 1 Ch, 
666. "References to particular parishes, streets, or other localities were 
rejisetodin Owvi^s v. Bean ( 1678), Cas. tewp. Finch, 395 (parish right, county 
wrong); Hasieadw Searle (1699), 1 Ld. Raym. 728; Brown v. Longley 
(1732),2 Eq. Cas. Abr. 416. pi. 14 ; Doe d. Beach v, Jersey {Earl) (1818), 
1 B. k Aid. 550 ; (1825) 3 B. & 0. 870 ; Newton v. Bacae (1836), 1 My. & 
Or. 391 ; GauntlettY. Carter (1853), 17 Beav. 586; Armstrong Y.Bucklaud 
(1854), 18 Beav. 204 ; Tann v. Tann (1863), 2 New Rep. 412 ; Harman v. 
Gumrr ( 1 8(56), 35 Beav..478, where, howeror, there was evidence of habitual 
misdescri])tion by the testator; Homer v, Homer (1878), 8 Ch. D. 758, 
C. A. ; Be ayeW Foley v, ITard. [1913] 2 Ch. 488. References to occupation 
wftre reject'd hi Blague v. Gold (1638), Cro. Car, 447, 473 ; GoodiitJe d, 
Paul V. Pant (1760), 2 Burr. 1089; Marshall v. Hopkins (1812), 15 East, 
309, where t\h' words., were transposed; Goodtitle a, Badfordv. Southern 
(1813). 1 M. A', s. 299; NigUimgaUY, Smith (1846), 1 Exch. 879; Doe d. 
Campion v. Carpenter (1860), 15 Jur, 719 ; White v. Birch (1867), 36 L, J, 
(ra.) 174, dissenting f^m d* Parkin r. Parkin (1814), 6 Taunt. 321; 
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1306« If, however, it is doubtful upon tho words of the will 
whether they import a false reference or demonstration, or whether 
they are words of restraint that limit the generality of former 
words, the court never presumes error or falsehood, and the latter 
construction is preferred (/;). If, therefore, there exists some 
subject as to which all the demonstrations are true, and some as to 
which part are true and part false, the words are considerea to be 
words of true restriction, so that they refer to that subject only as 
to which all the demonstrations are true Qi), 


Hardwick v. Hardwick (1873), L. R. 10 Eq. 108. Referoncos to a particular 
tenure, siicli as freehold, leasehold etc., were rejected in J)en»d. WilkinH^r, 
Kemey^ (1808), 9 East, 366 ; Doe d. Dunning v. Cranstoun (Lord) (1840), 7 
M. & W. 1 ; Nelson v. Hopkins {lS52)y 21 L. J. (CH.) 410; Be Bright-Smith, 
Bright-Smithv. Bright-Smiih {18S6), 31 Ch. D. 314; Re Steel, Wappettr. 
Robinson, [1903] 1 Ch. 136, where, however, there was evidence of local 
usage; and compare Saxton v, Saxton (1^1^), 13 Ch. 1). 369. Refor- 
encas to mode of acquisition were rejected in Hill v. St, John (1776), 3 Bro. 
Pari. Cas. 375; Welby v. Welby (1813), 2 Ves. & B. 187. 191 ; Harrison 
V. Hyde (1859). 4 H. & N. 805; Cooch v. Walden (1877), 46 L. J. (ch.) 639; 
Sealy v. Stawell (l^iSfi), 2 I. R. Eq. 326, 348; see also Thorp v. Tomson 
(1688), 2 Leon. 120 ; Oirdledonc v. <Ueed (1853), 10 Hare, 480, 487. Refer- 
ence to acreage or quantity was rejected in WhitfiM v. La.nqdale (1876), I 
Ch. D. 61, 76, 77. 

(g) Non accipi debent verba in demoristraiionem Jalsam quae eompeluni in 
limiUiHoncm veram (Bacon, Maxims, Reg. 13) ; Morrell v. Fisher (1840), 
4 Exoh. 591, per Alderson, B., at p. 604 ; Doe d. Ashforth v. Bower (1832), 
3 B. & Ad. 453, 459 ; Niqhtinqnll v. Smith, (1846) 1 Exch. 879, 886 Re 
Brockett, Dawes v. Miller, [1908] 1 Ch. 186, 190. When this rule is nni'iied, 
all the words must be wholly inie for the restricted subject identified. I hus, 
if there are leading words of description identifying a subject as a whole, and 
not merely any part of that subject, and words are added descriptive of 
situation, occupation, or tho like, which are true for only part of that subject, 
and there is no other indication of intention to give part only, then the 
whole is held to pass (PomI v. Paul (1760), 1 Wm. Bl. 256, 266 ; Hardwick 
V. Hardwick, supra, at j)]). 176, 177) ; compare the oases cited on p. 686, 
ante, uuder the rule as to falsa demonstroHo, w'doh is tho rule then applied, 
and not the ride in the text, stipra, 

(h) Morrell v. Fisher, supra ; Ridge v. Newton (lSi2), 2 Dr. & War. 239 ; 

Slingsby v. Grainger (1859), 7 H. L. Cas. 273, 282, 283, 287 ; Oilliat v. 
Gilliaf (1860), 28 Beav. 481 ; Pedley v. Dodds, 9 Dodds v. Pedley (1806), 
L. R. 2 Kq, 819 ; iyConnor v. iTGonnos (J870), 1. R. 4 Eq. 483 ; Millar v. 
Woodside (1872), 6 I. R. Eq. 546; Re Bennett, Ex paHe Kirk (1877), 5 
Ch. D. 800, A. For examples of the application of the rule with 
regard to references to t enure, sec Roe d. OonoUy v. Vernon (1804), 6 East, 
61; Doe d. Brown v. Brown (1809), 11 East, 441; Slone v. Greening 
(1843), 13 8im. 391: Hall v. Fisher (1844), 1 Coll. 47 (but see as to the 
last two cases. Re Bright- Smith, Bright- Smith v. Bright- Smith, supra ; 
HaUettv, HaUeM(\B^S), i4T. L. R. 420, C. A. ; and the cases cited in note (/), 
p. 686, ante ) ; Quennellv. Tamer (1851), 13 Beav. 240; Mathews v. Mathews 
(1867), L. R. 4 Eq. 278. With regard to references to occupation, see 
Hiqham v. Ralrer (1583), f.’ro. Eliz. 15; Doe d. Parkin v. Parkm (1814), 
6 1?aunt. 321 ; Morrell v. Fisher, supra , Doe d, Renow v. (1847), 

10 Q. B. 663 ; Doe d. Hubbard v. Hubbard (1850), 15 Q. B. 227 ; Whitfield 
V. Langdale (1875), 1 Ch. D. 61, 80 ; Homer v. Homer (1878), 8 Ch. D. 758. 
C. A. ; Re Seal, Seal v. Taylor, [1894] 1 Ch. 316, C. A. With regard to 
references to locality, see White v. Vitty (1826), 2 Russ. 484 ; Moser v. Platt 
(1844), 14 Sim. 96 ; AtUoater v. AUwater (1853), 18 Beav. ^30 ; Evans v. 
AngeU (1858), 26 Beav. 202 ; Webber v. Stanley (1864), 16 C. B. (N. s.) 698 ; 
Lambert v. Overton (1864), 11 L. T. 603 ; Smith v.* Rid^m (1866), L. R. 
1 Exch. 331, Ex Ch.; Keogh v. Keogh (1874), 8 I. R. Eq. 179. With 
rewd to references to mode of acquisition or title, see Roe d. Ryall y. 
^ (1800)» 8 Term Bep. 579 ; Roe d, Conolly v, Vemom (1804), 6 East^ 61 ; 
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1307. If the description is not strictly applicable to any petson 
or thing, but is applicable partly to one person or thing and partly 
to another, the court may inquire into the material circumstances 
of the case for the purpose of deciding whether the testator 
intended to make the gift applicable to the one or the other (t). 

1308. Where some subject-matter is given under a denomination 
applicable to the whole, and then words are added, on the principle 
of enumeration, which do not completely enumerate and exhaust 
all the particulars which are included under the antecedent 
denomination, the question is which is the predominant descrip- 
tion (A;). If the subsequent description is meant to substitute a 
definite and precise statement for an antecedent generality, the 
subsequent description must be read as explanatory and if neces- 
sary as restrictive of the prior general description (/), otherwise the 
general description is given its full effect (a). 

1309. A donee has been often sufficiently designated by a nick- 
name or erroneous name proved to have been used by the testator, 
or by a name gained by reputation and known to the testator (!;) ; 
and property may be sufficiently described by the description the 
testator was wont to use (c). 

Wliere the donee is designated by name and description, if there 
is a person who has the name, and the description is incorrect for 


Wilkinson v. Bewicke (1853), 3 Be G. M. & G. 937 ; Cave v. Harris, Harris 
V. Gave (1887), 67 L. T. 768. For an example with regard to descriptions 
of donees, see Wrightson v. Calvert {ISQO), 1 John. & H. 250. 

(i) Bernaseoni v. Atkinson (1853), 10 Haro, 345, 349 ; Bradshaw v. 
Bradshaw (1836), 2 Y. & C. (ex.) 72 ; Adams v. Jones (1852), 9 Hare, 486 ; 
Re Hooper, Hooper v. Warner (1903), 88 L. T. 160; for criticisms on this 
rule, see Ihe a. Hiscooks v. Uiscocks (1839), 5 M. & W. 363, 369; for 
examples as to the iiaraos of donees, see Bowlait v. Easton (1863), 2 New 
Hep. 262 ; British Home and Hospital for Incurables v. Royal Hospital for 
InciirahUs (1904), 90 L. T. 601. 

(k) West V. Lawday (1865), 11 H. L. Cas. 375, 384 ; Travers v. Blundell 
(1877), 6 Ch. D. 436, 441, 443, C. A. ; Hardwick v. Hardwick (1873), 
L. R. 16 Eq. 168. 

(l) Re Brookeit, Hawes v. MUler, [1908] 1 Ch. 186, per Joyce, J., at p. 195 
(devise of ‘‘ all the real estate ** to which the testatnx was entitled under a 
will, “ namely,” certain parcels), following ihe cases concerning the enumera- 
tion of parcels in a conveyance by way of schedule ; see title Deeds aniji 
Othek lusTKUMENTS, Vol. X., p. 468 ; compare D'Aglie v. Fi^cr( 1841)7 ' 
12 Sim. 1 ; GlanviUe v. Olanville (1863), 33 Beav. 302. 

(a) Westy. Lawday, supra ; Matthews v. Maude (1830), 1 Russ. & M. 397; 
Rmves v. Baker (1854), 18 Beav. 372 (“all ray property whether freehold 
or personal’*); Be Roberts, K%ff v. Roberts (1886), 55 L. T. 498, C. A. 

(“ all my property, leasehold and freehold ”); Roberts v. Thorp (1911), 66 
Jo. 13, 

{h) Rivers* s Case (1737), 1 Atk. 410 (illegitimate sons described as ” my 
sous”); GynMV.Xcmsley (1742), Freem.(K.B.) 293; Dowsety. Sweet {11 
Amb 176; and see Edge v, Salisbufy (1749), Amb. 70, 71 ; Ba/ylis and 
Church V. A.^Q. (1742), 2 Atk. 239; Ooodinge v. Ooodinge (1749), 1 Ves. 
Sen. 231; Parsons v. Parsons (1791). 1 Ves. 266; Lee v. Pain (1844), 

4 Hare, 2(»l, 251, 252 ; Andrews v. Andrews (1886), 16 L. R. Ir. 199, C. A. ; 
Re Taylor, Honk v. Hammond (1886), 34 Ch. D. 266. As to reputation of 
legitimacy, see p. 542,. ante. 

(c) Compare Doe d. Beach v. Jersey (Earl) (1826), 3 B. & C. 870 (« my 
Britan Ferry estate,” not an estate locally situated in a township or paiisn 
of B, F.) ; and see the oases cited in note (a), p. 642, anU. 
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him and all others, the latter is neglected (d). There is no rule, 
however, that, without any evidence to prove an error of descrip- 
tion, the mere name should prevail ; in order that the rule may be 
applicable it is necessary first to show that there is an error in 
description (e). In similar cases, where a description is correct and 
suflScient, an incorrect name may be neglected (/). In cases where 
either the name alone or the description alone is sufficient to 
identify a subject, and they do not identify the same subject, then, 
according to the circumstances of the case, the description and not 
the name 0/), or the name and not the description (/t), may prevail. 
The name in fact is only a description (i), and the question is to 
determine which portion of the whole description is to prevail (k). 
A test often adopted by the court in such a case is to inquire whether 
the testator was in the circumstances more liable to err when he 
described the donee by name or when he attempted to point him 
out by some further adjunct; and the court adopts that description 
w'hich in each instance appears to be least open to error (/). 

1310. Descriptions must be construed according to the usual 


(d) Veritas nominis tolUt errorem demonstrationis (Bacon, Maxims, reg. 
24) ; Giles v. Giles, Fenfold v. Fenfold (1836), 1 Keen, 685 ; Doe d. Gains 
V. Bouse (1848), 6 0, B. 422 ; Ford v. Bailey (1853), 23 L. J. (oH.) 225. 

(«) Drake v. Drake (1860), 8 H. L. Can. 172, per Lord Campbell, L.C., 
at p. 179. adopted in Charter v. Charier (1874), L. R. 7 11. L. 364, per Lord 
(.UiKNS, L.O., at pp. 380, 381 j as to the difficulties iu applying this rule, 
BOO Camoys {Lord) v. Blundell (1848), 1 IL L. Cas. 778; Garland v 
Beverley (1878), 9 Ch. D. 213, 218, 219. Tbe court does not conjeotute 
that ail error existed {Mosiyn v. Mostyn (1854), 6 H. L. Cas. 155). 

(/) Fitcaime v. Brase (1679), Cas. temp, Finch, 403 ; Dowset v. Sweet 
(1753), Amb. 176 ; Stockdale v, Bushhy (1813), Coop. G. 229. 

(^) Garth Y. Meyrickinid), 1 Bro. C. C. 30 ; Smith v. Coney (1801), 
6 Ves. 42; Doe d. Le Chevalier v. Huthwaite (1820), 3 B. & Aid. 
632; Camoys {Lord) v. Blundell, supra; Adams Jones (1852^9 Hare, 
485; Bradshaw v. Bradshaw {\^^(S)t 2 Y. & C. (ex.) 72; Be Blackman 
(1852), 16 Bcav. 377 ; Be FeUham's Trusts (1855), 1 K. & J. 528; Hodgson 
V. Clarke (I860), 1 De G. F, & J. 394, 397, C. A. ; Be Funn*$ Trusts 
(1875), L. R. 19 Eq. 331 ; Be Hooper, Hooper v. Wgmer (1902), 88 L. T. 
160. Thus, if there is a person for whom, the name is accurate, but the 
testator was not intimate with him, and a person for whom the name is 
inaccurate, but the dehcription is sufficient to identify him, and the 
t^ator was intimate with nim, the latter person is held to be designated 
JiVmrter v. Charter {ISl^), L. R. 7 H.L. 364; In the Goods of Brake 
(IsAl), 6 P. D. 217 ; In the Goods of Chappell, [1894] P. 98 ; Be Blake's 
Trui^, [1904] 1 I. R. 98). 

{h) Newholt v. Fryce (1844), 14 Sim. 354; Garner v. Gamer (1860), 29 
>4leav. : 14 ; GUleU v. Qane (1870), L. R. 10 Eq. 29 ; Farrer v. St. Catherine'' i 
ciHege, Cambridge (1873), L. R. 16 Eq. 19; Garland v. Beverley (1878), 
9 Ch. D. i213 : Be Taylor, Cloak v. Hammond (1886), 34 (Hi. D. 255. 

(i) A description of legatees as those before “ named '* in the will, 
although primarily referring to those mentioned by name, may denote 
persons merely specified or mentioned by another description {Bromley v. 
WHght (1849), 7 Hare, 334; Be Holmes' Trusts (1858), 1 Drew. 321; 
Seale-Hayne v. Jodrell, [1891] A. C. 304, 306, 309). 

(k) Bemasconi v. Atkinson (1863), 10 Hare, 346, 361. , • 

(l) Ibid., at pp. 361, 352, approved in Be Fry, Malhewe v. Freeman 
(1874), 22 W. R. 813. C. A. ! BeBlayney's {Lord) Trait (1876), 9 I. R. Eq. 
413 ; Be Lyon's Trusts (1879), 48 L. J, (CH.) 245. 


Baer. 8. 

baoearaof 

ofOeioiip- 

ttona 

InOaunL 


Effect of 
change of 
clrcum- 
Btancea at 
death. 



690 


Wills. 


Bsot. 9. 
Inaccuracy 
af Descrip- 
tions 

in General. 


Accuracy 
of generic 
deecnption 
of property, 


rules as to the circumstances taken into account (m); but where i 
person or body who once satisfied the description no longer existec 
at the date of the will, another person or body existing at the date o 
the will, and satisfying the description inaccurately but sufficiently 
may, nevertheless, be entitled under the gift (w). 

An accurate description of a donee by name is not as a ruL 
affected in the case of a person by a change of name before thi 
testator’s death («); or in the case of a society, corporation, or body 
by a change of name or reorganisation, if the donee substantial!; 
exists in the same nature as at the date of the will (p). By th 
terms of the will, however, the qualification of possessing a specifier 
name (r/) at the death of the testator (r), or at the time of paymen 
or vesting («), or at some other time(0, niay be a condition of th 
gift taking effect at all. 

A gift which accurately describes property of a generic nature (u 
belonging to the testator at the date of the will does not fail wher 
the description is sufficiently apt to indicate particular propert; 
belonging to the testator at his death, though as a description o 
such property it is inaccurate ; and the latter property according!; 
passes under the gift (a), the inaccuracy being then of ni 
importance (b). Where, out of several properties sieged to satisf; 
the description at the death, one only accurately satisfies it(c), tha 
property only passes under the gift (d). ]Yhere no property at all i 


(m) Ab to property, Bee p. 691, post ; as to donees, see pp. 713 tt seq., poMi 

In) Doweei v. Sweet (1753), Amb. 175 (see note (2) thereto); Dooleif \ 
Mahon (1877), 11 L K. Kq. 299; and see the cases cited in note (m 
p. 644, ante : as to a legacy to a non-existing or dissolved charitable institu 
tion, see title Charities, Vol. IV., pp. 156, 160, 161 ; Ee Magraih, EieU 
V. (Queen's Universiti/ of Belfad, [1913J 2 Ch. 231. 

(o) As to change of name in general, sec title Name and Arms, ChancSj 
OF. Vol. XXL, pp. 349 et eeq. 

(p) lieJoify J^urday v. J(>/w«o Ji (1888), 60 L. T. 175 (amalgamation o 
two donee societies) ; Ee Wedgwood, Sweet v. Cotton, [1914] 2 Ch. 245 
Ee Donald, Moore v. Somerset, [1909J 2 ( ’h. 410 (gift for benefit of voJunteei 
yeomanry, and militia units, substantially existing as the Territoria 
Force ; see title Royal Forces, Vol. XXV., p. 62, note (A); and eompar 
Ee Andrews, Dunedhl Corporation v. Smyth (1910), 29 New Zealand La^ 
KeportB, 43 (effect of introduction of compulsory service) ). 

{q) The -word “ name may be used in a figurative sense, as meaninj 

stock ” (Pyot V, Pyoi (1749), 1 Ves. Sen. 335 (where a change of name b; 
marriage dia not exclude) ; Doe d. Wright v. Plmwpire (1820), 3 B. & Aid 
474, 482; Carpenter v. BoU (1847), 15 Sim. 606; Ee Maher, Maher v 
Toppin, [1909] 1 I. R. 70, C. A). 

> (r) Bon V. Smith (1596), (’ro. Fliz. 532 (marriage before testator’s death 
not entitled); Johson's Cewe (1697), Cro.Eliz. 576 (marriage after testator’i 
death : entitled). 

(«) Doe d. Wright v. Plumptre, supra, 

(t) Ab, for instance, at birth ; so that the name is the family uami 
[Barlow v. Bateman (1735), 2 Bro. Pari. Cas. 272 ; Leigh v. Leigh (1808) 
15 Vea. 92). 

(a) r.e., subject ta increase or diminution ; see p. 692, post. 

(a) Cooeh v. Walden (1877), 46 L, J. (CH.) 639 ; Saxton v. Saxton (1879) 
13Ch. 1). 3.59. 

See p. ante , ,, 

,(c) As to the eaiioii of oonstraotion in such a case, see p. 687, ante, 

' (d) Ee Portal and Lamh (1885), 30 Ch- D. 60, C. A. ; Emuss v. Smith 
(1848), 2 De G. & Sm. 722 ; Cave v. Harris, Harris v. Cave (1887), 57 L. T 
3M; B$ Fatkr, stewu t. Potter (1900), 83 Lc T* 405 ; and see Webb v. 
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sufficiently described by the words of the will at the death of the 
testator the gift fails («), except that in cases whc^re the testator had 
neither at the date of the will nor at his death property accurately 
described by the words of the will, the court may from the circum- 
stances be able to infer what was meant to be described, and the 
gift does not necessarily fail (/) ; in the case of bequests of personal 
estate, the gift may take effect as a general legacy (g). 

In case of a description of a specific property existing at the date 
of the will, the whole of that property may pass under the gift, 
notwithstanding that the description at the date of the death 
applies accurately to part only of that property (h). 

Sect, i.-- Drscnptlons of Propertg. 

Sub-Sect. 1 .— Circumstances taken into Account. 

1311. By statute (i), a modern will (A-) must be construed, with 
reference to the real estate and personal estate comprised in it (/), to 

Byrig (1855), 1 K. & J. 580, 594 (after-aoquirod property held not to pass 
under the name testatrix was wont to use as to other property) ; Ee Willis ^ 
Spencer v. Willis, [1911] 2 Ch. 563. 

(c) Barber v. TT’ood (1877), 4 Oh. D. 885 ; Re Knigkt, Knight v. Jiurgess 
(1887), 34 Oh. D. 618. 

(/) Re Jameson. King v. Winn, 1 19081 2 Oh. 111. 116; Kingv. Wright 
(1845), 14 Sim. 400 ; Flood v. Flood, [1902] 1 1. R. 538. 

ig) Selwood v. Mildmay (1799), 3 Vos. 306 ; TAndgren v. Lindgren (1846), 
9 Beav. ,758 (as to which oases see note (q), p. 642, ante ) ; Findlcier v. Lowe, 
[1904] 1 I. R. 519. 

ill) Re Evans, Evans v. Powell, [1909] 1 Ch. 784; compare Be 
Spencer v. Willis, supra. 

(i) Wills Ar t, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 24. This provision hag 
no application to descript ions of donees ; see note (A;), p. 7] 4, post. With 
regard to personal estate there was a rule before the Wills Act, 1837 (7 
Will. 4 & 1 Viet. c. 26), that a will spoke from death {Ee Chapman, Perkins 
V. Chapman. [1904] 1 Ch. 431, 436, 0, A.). With regard to real estate, in 
wills not subject to the Wills Act, 1837 (7 Wi!’ 4 & 1 Viet. o. 26), the 
descriptions of property spoke from the date of the will, unless the contrary 
intention was shown ; see note {q), p. 517, ante. 

ih) The rule now applies to wills of married women ; see p. 535, ante ; 
and title Husband and Wife, Vol. XVI., p. 380. 

{1) Including property subject to a power exeroised^by the will (see title 
Powers, Vol. XXJII., "p. 43) ; even where the will purport® to exercise a 
power over property which at the testat/or’s death has become his absolute 
property {E^ James. Hole v. Bethune, [1910] 1 Ch. 167). The meaning 
f>f this phrase was discussed in Langdale (Lady) v. Briags (1856), 8 De Cl. 
M. & (4. 391, C. A., per 1’urner, L.J., at p. 431 (“ so far as the will com- 
lirises dispositions of real and personal estate ”) ; lie Wells' Trusts, Uardisiy 
V. Wells ( 1889), 42 Ch. D. 646, 657 (“ a very different thing from saying that 
iljc will is for all purposes to speak ”) ; Ee Gillins, Inglis v. OiUins, [1909] 

I Ch. 345, per WAiaiTNGTON, J., at p, 349. Tho Act “ docs not say that we 
arc t(» construe whatever a man says in his will as if it were made on the 
day of his death. . . . When there is a puzzle as to which clause of the 
'viil carries a particular property, the statute does not say which is to out- 
'udgh the other, but only that the property is to be comprised in the will. 
The question remains which clause carries the property, the residuary or 
fhe specific devise ” (Ee Portal amd Lamb (1885), 30 Oh. D. 50, C. A., psr 
Tindlky, L.J., at p. 65). A release of debts to a specified pers^ is witnin 
>he statutory provision ('Everett v. Everett (1877), 7 Ch. D. 428, C. A. ; and 

Ee Mitchell, Freelove v. Mitchell, [1913] I Ch. 201 (claim made by 
testator’s executors to indemnity against claims under his guarantee made 
^ftei his death not included) ). The question whether this rule applies to 
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speak and take effect as if it had been executed immediately before 
the death of the testator (m), and as if the condition of things to 
wliich it refers in this respect is that existing immediately before 
the death of the testator (a), unless a contrary intention appears by 
the will 

In a case, therefore, where the thing given is generic (6), and may 
increase, diminish, or otherwise change during the testator's life, so 
that the description may from time to time apply to different 
amounts of property of like nature or to different objects, then the 
effect of the presumption, if applicable, is that the property 
answering the description at the death of the testator passes under 
the gift (r). 

No contrary intention is shown by the mere use of a possessive 
adjective (d) in the case of such a generic gift ; nor by a 
description of the property as being that of which the testator is 

exceptions from gifts was raised in Hughes v. Jones (1863), 1 Hem. &c M. 
765, 770 ; and as to descriptions of tilings not comprised in the will, compare 
lie Williams, James v. Williams (1910), 26 T. L. R. 307 (direction to pay 
debts of chapels hold not contined to debts owing at death of testator). 

(m) Higgins v. Dawson, [1902] A. C. 1,7. 

(a) Be Wells' Trusts, Hardisiy v. Wells (1889), 42 Ch. D. 646, 657, 658 
(date of will and subsequent instrument). 

(b) Ooodlad v. Burnet (1856), 1 K. & J. 341, 349 ; Be Slater, Slatev v. 
Slater, [1906] 2 Ch. 480, 485. The Act does not merely apply, however, 
to a residuary gift ; it applies to specific gifts ihangdale [Lady) v. Briggs 
( 1 856), 8 De G. M. & G. 391. 436, 437, C. A. ; Be Ord, Dickinsanv. Dickinson 
(1879), 12 Oh.D.22, 25, C. A.). As to the effect of a general devise of the 
testator’s real or personal property in exercising a general power, see 
p. 618, ante: title Powers, Vol. XXIII., pp. 29 et seq. 

(c) As, for instance, where the testator acquired further property of the 
same kind (Lanqdale [Lady] v. Briggs, supra, at pp. 414, 432, C. A. (“all 
my frooliold lands ” and “ all my leasehold lands ” included those held at 
death) ; Trinderx. Trinder (1806), L. R. 1 Eq. 696 (“ my shares in the Great 
Western Railway” included shares purchased subsequently); Lysoght v. 
Edwards (1876), 2 Ch. D. 499, 505 (general dft of rem estate) ; Evereitx. 
Everett (1877), 7Ch. D. 428, C. A. (release of debts owing was a release of 
debts contracted after date of will); Re Russell, Bussell v. Chcll (1882), 
19 Ch. D. 432 (bequest of testators share in partnership passed whole 
business, testator htyving bought out his partners before death) } ; or 
where the property came into a different condition, but still satisfied the 
desoription [Saxton v. Saxton (1879), 13 Ch, D. 369 (“my term and 
interest in the leasehold dwelling- ho use” specified: purchase of reversion 
to leasehold) ; OillinH, Inglis r. GilUns, [1909] 1 Ch. 345 (“twenty-five 
shares” passed only shares as subdivided after the date of the will), 
explained, however, as a case of a general legacy in Be Clifford, MaUam 

^v. McFie, [1912] 1 Ch- 29, 31 ; and compare Jlftllardv. Bailey (\800),L. R. 

1 £q. 378, as explained in Gibson, Mathews v. FouUham (1866), L. R. 

2 Eq. 669; Bs M*Afee, Mach v. Quirey, [1909] 1 I. R. 124). A gift of 
the testator’s lands in a certain locality thus primd facie joasseo all the 
lands he has in that locality at the time of ms death [Doe d. York v. 
Walker (1844), 12 M. & W. 591 (“all the lands of which I am seised”) : 
Be Ord, Dickinson y. Dickinson, supra (“my leasehold houses situate at 
C."); Be Bridger, Brampton Hospital for Consumption y. Lewis, [1894] 1 
Ch. 297, 0. A., per Davet, L.J., at p. 302). 

(d) Gnodlad v. Burnet, supra; Ferguson v. Ferguson {1812), 6 I. R. Eq. 
(“my stock in trade and debts accruing therefrom '*); Re Ord, 

Dickinson v. DiekinsoH, supra; Be Bussell, Bussell v. Chell, supra. 

(e) Such H possi^ssive adjective may, however, be an indication that, 
the gift is not generic; see Ooodlad v. Burnet, supra, at pp. 348, 349 ; and 
note (t), p. 693. post. 
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seised or possessed (/). A description of the property as that which Sbot. 4. 

the testator “now** owns or occupies, according to the circum- Desorip* 

stances (^), may, but, it appears, does not (ft), show such tlons of 

a contrary intention as to exclude after-acquired property of the 
specified nature. 

This statutory rule, however, does not affect a description of some 
specific thing existing at the date of the will (i). 

Sub-Sect. 2. — Accessories FoUmv the Ptincii^al Gift. 

1312. It is a rule applicable to a gift by will (ft) as well as to a grant Accessuries 
by deed (0 that, along with the subject-matter of any gift, all rights . 

and benefits, which are necessary and essential («i) elements in 
the reasonable enjoyment of that subject-matter in the state in 
which it is given (n), are primd facie impliedly conferred (o). This 

(/) ~I)oe d. York v. (1884), 12 M. & W. .'>91. 

iff) Cole Y. Scott (1849), 1 Mao. & (J. 518, where, however, the testator 
distinguiahedoortaiu property which should ho vested in him at his death ; 

A.-G. V. Bury (1701), 1 Eq. Cas. Abr. 201 ; Hutchinson v, Barrow (1861), 

6 H. h N. 583 ; WUliams v. Oiosn (1863), 2 New Rep. 585 ; Be Edwards, 

BowUiTid V. Edwards (1890), 63 h. T. 481. As to Cole v. Scott, supra, see 
Be Farrer's Estate (1858), 8 I. 0. L. li. 370. 377, 378; and the cases in 
note (ft), infra. 

(ft) Wagstaffv, H^a^3tflj0r(1869), L. R. 8 Eq. 229 (“which I now possess” 
said to be equivalent to “which 1 possess”) ; Uephum v. Skirving (1858), 

4 Jur. (n. s.) 651, where it was held that “ now ” must by the statute be 
understood to refer to the death ; Be Midland Rail. (Jo, (1865), 34 Beav 
525 ; Re Ashhurnhamt Oahy Y,Ashhumliam{\%\2), 107 L. T. 601 (“all it»\ 
effects at present at A.” ; no contrary intention); but compare Lana(L> . 

(Lady) v. Briggs {lS5i\), 8 Do G. M. & G. 391. 0. A., per Tuhneh, L.J., at 
p. 437 ; see also Be Ord, Dickinson v. Dickinson (1879), 12 Ch. D 22, (j. A. 

(“subject to the annuity now charged thereon”); Re Champion, Dudley 

V. Champion, [189^ 1 < 'h. lOl, C. A., per North, J., at pp. 107, 108; Re 
Willis, Spencer v. Willis, [1911] 2 (jh..563, 668; in the two last oases the 
words “and in which I now reside” were tr#“ited as a more additional 
description of the property, and not a vital • t essential part of the 
description cutting down the earlier words, wliich alone were read as 
applied to the circumstances existing at the testator’s death, and there- 
upon these words were rejected. As to whether there is any principle, 
however, on which the court may so reject these wo^ds, compare Magee v, 

Lavell (1874), L. R. 9 C. P. 107, 113 ; and ,pp. 686, 687, ante. As to the 
effect in general of adverbs of time in a will, compare p. 680, ante. 

(t) Emuss V. Smith (1848), 2 De G. & Sm. 722, 733, 736 (“my brown 
horse”; “the land which I purchased”); Douglas v.JJouglas (1864). 

Kay, 400 (money “ which has been charged ” on certain lands) ; BeOibSon, 

Maihews v. FouUham (1866), L. R. 2 Eq. 669, 672 (“ray 1000 N. B. R. 
shares ” ; “ my Holy Family ”); Be Portal cmd Lamb (1885), 30 Ch. D. 50, 

C. A. (“ my cottage and land ”) ; Gave v. Harris, Harris v. Cave (1887), 57 
L.T.768, 770; Be Evans, Evvms v. Powell, [1909] 1 Ch. 784 (“house and 
effects known as C. Villa”); Be Alexander, Bathurst v. Greenwood, [1010] 

W. N. 94 C. A. 

Ik) Pearson v. Spencer (1863), 3 B. & S. 761, Ex. Ch. ; Phillips v. Low, 

[1892] 1 Ch. 47, 51 ; Milner^s Safe Co., Lid. v. Great Northern and GBy 
Bailfway, [1907] I Ch. 208, 219 ; and see Taws v. Knowles, [1891] 2 Q. B. 

664, 0. A. 

(1) See title Deeds and Other Instruments, Vol. X., p. 470. 

(to-) Palmer v. Fletcher (1663), 1 Lev. 122. • 

(«) See Pheysey v. Vicary (1847), 16 M. A W. 484 (road to house not 
included) ; Ewaft v. Cochrane (1861), 4 Macq. 117, li22, H. L. 

(o) Shop. Touch, (ed. Preston) 89; compare title Deeds and Other 
Instruments, Vo!. Xm F* 470. 
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implication does not necessarily arise from construction, but 
from the circumstance of necessary dependence shown by the facta 
of the case ; and when all surrounding circumstances which may 
legitimately be inquired into are known the result may be different 
or the extent of the implied gift controlled ( p), 

Sub-Sect, li.— General Descriptums of Property. 

1313. A description of property of any kind in a general manner, 
such as “ lands,” “ personal estate,’* and the like, not identifying 
any particular item of such property, primd facie (q) includes all 
interests, legal or equitable (r), vested or contingent («), in possession, 
reversion, remainder, or expectancy (0, in property of that kind (a), 
capable of being so disposed of (b) by the will of the testator ; and 


(/)) PhillipH V. LoWf [1892J 1 ('h. 47, 60, 51 ; Birmingham, Dudley, and 
JHstrici Bonking Co. v. Eohh (1888), 38 Ch. IX 308, 311, 315. 

(q) For an example of a contrary intention slio>\ii by the will taken as a 
whole, see Teattv. Strong (1760). 3 Bro. Pari. (^as. 219. Such a contrary 
intention must amount to an intention to exclude such interests, as distinct 
from an absence of the intention to include them {Doe d. Cholmondeley 
{Lord and Lady) v. Weatherhy (1809), 11 East, 322, 333; Doe d. Pell v. 
Jeyes (1830), 1 B. & Ad. 593, 600; Doe d. Howell v. Thomas (1840), 
1 kan. & (f. 33.5, 344). 

(r) Thus, a xeneiul devise of the testator's lands, or lands in a 

particular locality, includes lands contracted to bo purchased and not 
actuallv conveyed to him {Ateherley v. Vernon (1725), 10 Mod. Rep. 678 ; 
Greenhill v, Qreenhill (1711), 2 Vem. 679; Holmes v. Barker 2 

Madd. 462) ; for other general descriptions of property, see Collison v. 
Girlini? (1838), 4 My. & Or. 63, 75 (*‘my stock”); Be Stevens, Stevens v- 
Keily. [1888] W. N. 1 10 (*‘ my estate share and interest” in a business), 
A description of stock of or to which the testator may ** be possessed or 
entitled ” at his death does not ordinarily include stock purchased on his 
instructions but after his death {Thomas v. Thomas (1869), 27 Beav.637). 

(«) Inqilby v. AmcoUs (1850), 21 Beav. 585. 

(t) wheeler v. Walroone (1647), Aleyn, 28 ; Bidoutv, Pain (1747), 3 Atk. 
486, 492; Be Egan, Mills y, Fenton, [1899] 1 Ch. 688 (“money in my 
possession ” passed reversionaiy interest) ; Doed. Howell v. Thomas, supra ; 
Tenneiit v. Tennent (1844), 1 Jo. & Lat. 379, 389 (iact that property is 
limited to the same uses as the land imder the uses of which the testator’s 
interest arises is not, sufficient to exclude that interest); AUiston v. 
Ohapple {ISdO ), 6 Jur. (n. s.) 288 (remainder in specific real estate given by 
the same will); Church v. Mundy (1808), 16 Ves. 396. Similarly, an 
unsettled reversion in settled lands passes under a gift of “ lands not 
settled” {Glover v. Spendlove (1793), 4 Bro. C. C. 337 ; Cooke v, Gerrard 
(1667), 1 Lev. 212; Chester v. Chester {1127), 3 P. Wms. 56 ; A.-O, v. Vigor 
(1803), 8 Ves. 266 ; Jones v. Skinner {I S?> 5), 5 L. J. (CH.) 87 ; Incorporated 
Society v. Richards {ISil), 1 Dr. & War. 258) ; and “ property not included 
m ” a certain settlement may include an absolute in fcerestunaer an ultimate 
trust in that settlement (O'Beilly v. Smyth (1851), 1 I. Ch. R. 349; Re 
Green, Walsh v. Green (1893), 31 L. R. Ir. 338) ; but expressions of this 
kind are equivocal, capable of meaning either the lands comprised in the 
settlement, or so much of the whole interest in the lands as is not subject 
to the settlement {Ford v. Ford (1848), 6 Hare, 486, 494; Incorporaied 
Soruny V. Richards, mpra, at pp. 280, 281 ; Ooodtitle d, Daniel v. Miles 
(1805). 6 East, 494). 

(tf) As to mortgages and leasehold interests with regard to a gift of 

lands,’ further, p, 704, post. As to growing crops, see note (/), 
p. 521, ante. 

(b) As to the exerfuse of an after-acquired general power by words of a 
general description, see title Powers, Vol. XXIII., p. 43 ; as to when 
an after-acquired special power can be so exerpised, see ihid., p. 44. 
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general descriptions of property are primd facie construed in their s » ot . 4 . 
general sense (c), but are capable of being controlled by the context, BesoriP' 
for example, under the ejiisdem geiiem rule {d). tlons of 

A description of property, which in its usual sense is apt to Property, 
include kinds of property of both real and personal nature, is not Limitations 
made applicable to real estate only or to personal estate only appiicAUe 
by reason that the limitations are more applicable to that particular prop^ty 
kind of property, or are even inapplicable to any but that particular only. ^ 
kind of property (c), although that is an indication to be considered 
in connexion with the whole context (/). 

A general description of chattels, which is made the subject of a 
gift for life and other interests in succession, is not construed as 
including chattels consumed in the use of tlir in, unless the intention 
is clearly shown in the context (g), 

Sub-Sect. i.—Ikscriptiona of Property hy Locality. 

1314. A description of property by its locality (/i) does not in Dfscrlpfcions 
general include property in any other locality at the death of the locality. 

(c) See p. 655, a/iite. 

{d) As to the ejusdem generis rule, eee p. 682, ante ; aud title Deeds 
AND Other Instruments, Vol. X., pp. 469, 470. 

(e) Afl, for instance, gifts of property, or of a residue of estates and 

effects and similar gifts (Doe d. Purkitt v. Chapmnn 1 Hy. Hi. 223 ; 

Morgan d. Sumam v. (1808), I Taunt. 289; Aekers'v. Phipps 

(1835), 3 Cl. & Fin. 665, 691, II. L. ; Hunter v. Pugh (1839), 4 Jiir. 571 • 

Monison v. Hoppe ( 1 861 ), 4 De tt. & Sm. 234 ; D'Almainrr^. ilfosefey ( 18;";^, 

1 Drew. 629 ; Fullerton v. Martin (1853), 22 L. J. (cn.) 893 ; O' Toole s 
Brwune (1864), 3 E. & B. 572 ; SWeatfield v. Cooper (1869), 27 Beav. 338 ; 

UamiUon v. Buckmaster (1866), L, R. 3 Eq. 323 ; Be Greenwich Hospital 
Improvement Act (1855), 20 Beav. 458 ; Stein v. Ritherdon (1868), 37 L. J. 

(CH.) 369, 371 ; Lloyd v. Lloyd (1869), L. R. 7 Eq. 458; Kirby -Smith v. 

Pennell, [1903] 1 Ch. 483) ; or land with its appurtenances {Hobson v. Blaek- 
hum (1833), 1 My. & K. 571) ; or other gifts where the will shows that the 
testator liad otlier kinds of property prosent to mind, and the trusts 
can be applied to such portion of the blended property as is capable of 
being so taken {Savmaresv, Saumaree {IS*S9), 4 My. & Or. 331, explained in 
Stokes y. Solomons (1851), 9 Hare, 75, 83). (lifts to trustees took effeet 
subject to resulting trusts as to parts of the- propert v in J)unnuge v. IVhite 
(1820), I .Jac. & W. 583, and Lortgley v. Limgletf (1871), L. H. 13 V2q. 133. 

(f) As, for instance, in gifts to trustees, *^their executors, ad miiiistraturs, 
ana assigns” (Doe d. Smaring v. Bwkner (1796), 6 Term Re-p. 610, which 
case, it appears, would now bo decided otherwise ; Fullerton v. Martin, 
swpra, at p. 894 ; Ncwland v. Marjorihanks (18J3), 5 Taunt. 268 ; Doe d. 

Hurrelly. Hurfell{\B2l),r)B.6i Aid. 18; Coardw fJokle mess 20 Beav. 

147 ; Prescott y. Barker (IHli), 9 Ch, App. 174; and see Pogson v. Thomas 
(1840), 6 Bing. (N. c.) 337, which case, however, it ajjpears, would not now 
be followed; Stein v. Ritherdon (1868), 37 L, .T. (cii.) 369, 372). Such 
indications, however, become of less weight wheie there is a direction for 
B^e and distribution (O'Toole v. Rrewne, ««yira, discussing Sanderson 
Dobson (IBil), 1 Exch. 141, and S. C. (1849). 7 C. B. 81 ; Streatfieldv, 

Cooper^ supra ; Dobson v. Bowness (1868), L. K. 6 Eq-. 404, 408). 

(g) Porter y. Tournay (1197), 3 Vcs. 311,313; Sealy y. Stmoelllim), 

2 1. R. Eq. 326, 348 ; Re Moir's Bstate, Moir v. Tfamcr, [1882] W. N. 

139 (heirlooms). 

(h) As to cases where a restriction to a locality only applied in the con- 
text to part of the gift, see Norris y. Norris (1846), 2 (kdl. 719 ; DomviU 
y. Taylor (1863), 32 Beav. 604. A gift of ** the confute” of a residence 
ordinarily iaclades such fixtures as the t«3stator might remove {Rs 
Oppenheim, Oppenheim x. Oppenhsm (1914), 68 Sol, Jo. 723). 
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sucT. ♦. testator (i), unleaa the restriction to that locality is to be rejected 
Dascrip* as falsa (]emonstratio{k). If, however, the property described is 
tionsof movable, the intention is inferred, unless the context is to the 

Property, contrary (i), that the gift includes property which is usually in 
that situation and has been removed merely temporarily (w) or 
of necessity for its preservation (w), or, it seems, tortiously (o), but 
not in general property otherwise permanently removed (p). 
Further, since choses inaction are not considered as localised (g), 
a general description of property in a certain locality priwa/acie (r) 
does not include any choses in action due, payable, or recoverable 
there, or represented by documents, other than Bank of England 
notes («), which are kept there (i)» unless the locality is a place 

(i) Shafinhury {Earl) v. Shaftshury {Countess) (1717), 2 Vern. 747; 
Green v. Symonda (1 730), 1 Bro. C. C. 129. n. ; Eeselline v. Heaeltine (1818), 
3 Madd. 276 ; Colleton v. (1833), 6 Sim. 19 ; Moulding v. Cross (1855), 
1 Jur. (n. 8.) 250 ; Spencer v. Spencer (1856), 21 Beav. 548 ; Blayrove v. 
Coore (1859), 27 Beav. 138; Wilkins v. Jodrell (1863), 11 W. K. 588. 
This holds good although the property is acquired, or brought to that 
locality, after the date of the will; see Oayre v. Oayre (1706), 2 Vern. 
538 ; Sayer v. Sayer (1714), 2 Vern. 688 ; for examples as to real estate, 
see note (A), p. 687, ante. Goods in transit to the named locality do not 
pass {Beaufort {Duke) v. Dundonald {Lord) (1716), 2 Vern. 739; Brooke 
(Lord) V, Warwick {Earl) (1848). 2 De G. & Srn. 425 ; Lane v. 8eweU{\S14)t 
43 L. J, (CH.) 378). See also Arkell v. Fletcher (1839), 10 Sim. 299, 
309. 

(fc) Land v. Devatjnes (1794), 4 Bro. C, C. 637 ; Norreye v. Franks (1875), 
9 1. R. Kq. 18, 34 ; and see p. 686, ante. 

(1) Re Stamford {Earl), Mall v. iyow5<?rM1906), 22 T. L. R. 632, C. A. 

{m) Brooke {Lord) v, Warwick (Far/) (1848), 2 De G. & Sm. 426 ; Spencet 
V. Spencer, supra, at p. 549 ; Bruce v. Curzon-Mowe {ISIO), 19 W. R. 116 ; 
Rawlinson v. Eawlinson (1876), 34 L. T. 848; Re McCalmont, Booper v. 
McCahnoni (1903), 19 T. L. K. 490; Be Lea, Welle v. Holt (1911), 104 
L. T. 263. 

(n) Chapman v. Mart (1749), 1 Ves. Sen. 271, 273 (goods in a ship: 
original situation was temporary and precarious) ; Moore v. ifoore (1781), 
1 Bro. 0, C. 127, 129; Be Johnston, Cockerell v, Essex {Earl) (ISM), 26 
Gh, D. 538, 653, 554. 

(a) Shaftshury {Earl) v. Shaftshury (Countess), supra, at p. 748 ; see also 
Peire v. Ferrers (189!;, 61 L. J. (CH.) 426, where, however, there were not 
words of description to pass the articles removed. 

(p) Except in such cases permanent removal adeems the gift (Green v. 
Symonde ( 1730), 1 Bro. C. C. 129, n. ; and see the other cases cited in note (i), 
suora), even if unknown to the testator but made by an authorised agent 
(Snafishury (Earl) v. Shaftshury (Countess), supra). 

(q) See title Choses in Action, VoL IV., p. 361. 

(r) For cases where sufficient intention to the contrary was shown, see 
Scorey v. Harrison (1862), 16 Jur. 1130; Tyrone (Earl) v. Waterford 
(Marquis) (1860), 1 De G. F. & J. 613 ; Quthne v. fFa/r(m<i(1883), 22 Ch, D. 
573 ; Re Prater, Desinge v. Beare (1888), 37 Ch. D. 481, C. A. ; Re Robson, 
Bohaon V. Hamilton, [1891] 2 Ch. 669 ; Re Clark, MeKeekim v. Clark, 
[ 1904] 1 Ch. 294, where of two localities, that of the bond debtor and that of 
the oirrtificate, the l%]tter was preferred ; Re Touna, Young v. Bain (1902), 
21 New Zealand Law Reports. 603. 

(Lady) (1748), Amb, 68; Brooke v. Turner 
I Sim. 671 (country bank notes excluded) ; Mahoney v. Donovan 
n865), 14 1. Ch. R. ^62, 388, C. A. ; and see Re Robson, Robson v. 
SMMUon, supra, at n. 660. 

, W caiman V. Ifart (1749), 1 Ves. Sen. 271 ; Moore v. Moore (1781), 
1 Bro. C. C, 127 (bond) ; Jems v. Sefton (Lord) (1798), 4 Ves. 166 ; BUbett 
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whsre such documents are usually kept (a). K description of 
chattels in a certain receptacle does not ordinarily include articles 
in the specified place which are mere accessories to any things in 
another place (6), but may include such a sum ol money (c) as may 
ordinarily be found there (d), 

Sub-Sect. 6 . — Unlimited Gifts of Income. 

1315. An unlimited devise of the rents and profits of land is unlimited 
primd facie a gift of the land itself (e*), and an unlimited bequest of wati 
dividends, interest, income or produce of personal estate, or of a 
mixed fund, is primd facie a gift of the capital or corpus of the 
estate (/). 


Sbot. 4. 

Descrlp' 
tfams of 
Property. 


V. Murray f Murray v. Nisbeti (1799), 6 Ves. 149; Fleming v. Brook (1804), 
1 Sch. & Lef. 318, where the rule was adhered to in spite of an exception 
of a specified chose in action ; Stuart v. Bute {MargiUs) (1800), 11 Ves. 
657, 662 ; Brooke v. (1836), 7 Sim. 671 (promissory notes and mort- 

gage) ; Hertford {Marais) v. Ijowther (Lord) (1843), 7 Beav. 1 ; Rhodes v. 
Rhodes (1874), 22 W. It. 836 ; Thome v. Thorne (1903), 33 Canada Supnmie 
Court Reports, 309. In Re O'Brien, O'Brien v. O'Brien, [1906] 1 1. R. 649, 
C. A., an intention excluding oven a sum of cash was found in the will. 

(a) As, for instance, a bureau, desk, box, or bank, where doouruents 
and money are usually kept {Roberts v, Kufin (1741), 2 Atk. 112; Re 
Robson, Robson v. Hamilton, [1891] 2 Ch. 569). 

(5) As, for instance, title-deeds or the key to another receptacle {Brooke 
V. Turner, supra, at p. 681 ; Re Robson, Robson v. Hamilton, supra, at 
p. 665 ; Re Craven, Grewdson v. Craven (1909), 100 L. T. 284, (\ A. (gifi 
a house and its contents : bonds and securities wore excluded) ). A g 
of a “ box or other receptacle does not ordinarily fiiolude seourities 
w-hich it contains {Re Hunter, Norlhey v. Northey (1908), 25 T. L. K. 19). 
As to the general rule as to accessories, see pp. 693, 694, ante. 

(c) Swirifen v. Swinfen (No. 4) (1860), 29 Beav. 207. 

(d) Chapman v. /iarf( 1749), 1 Ves. Sen. 271, per Lord Hardwicke,L.C.» 
at p. 272 (“ if not an extraordinary sum and just received ”). 

(e) Rayman v. Gold (1692), Moore (K. B.), 6'\5 ; Johnson v. Arnold 
(1748), 1 Ves. Sen. 169, 171 ; Murthwaite v. Jenhmson (1824), 2 B. & C. 
357; Stewart v. Oamett (1830), 3 Sim. 398, where it was hold that the 
words would pass everything that was ncf^e^sary to the enjoyment 
of the estate ; Doe d. Goldin v. Lakeman (1831), 2 B. & Ad. 30, where the 
e.state was conditional ; Hartley v. Harvey (1842), STJeav. 134; Bignail v. 
Rose ( 1854), 24 L. J. (Cii.) 27 ; memnox v. Greener (1872), L. R. 14 Kq. 456 ; 
Co. Litt. 4b; Re Martin, Martin v. Martin, [1892] W. N. J20 ; and see 
Charitable DonaUons and Bequests Commissioners v. de Clifford {Baroness) 
(1841), 1 Dr. & War. 245; Adshead v. Willetts (1861), 29 Beav. 368; 
Shacklock v. Jarvis (1872), 26 L. T. 682. In Mannox v. Greener, supra, 
it was held that the rule was not confined to cases of devises of rents and 
profits,” the rents in that case being described as “income.” Where, 
however, a gift of property (as, for insUnoe, “ hereditaments ”) to trustees 
is sufficient to include an adyowson with other property, a trust of the 
“ lents and annual income ” of that property, expressly for life, is not 
ordinarily sufficient to include the nght of next presentation to that 
advowson (if ortin v. Martin (1843), 12 Bim. 679), altl^ou^ a trust of the 
“ rents and profits ” would be sufficient to include that right {Sherard v. 
Harborough {Lord) (1753), Amb. 166, 167 ; Albemarle {Bari) v. Rogers 
(1794), 2 Ves, 477 ; Cooh v. Cholmondeley (1854), 3 Drew. 1; Cust v. 
Middleton (1864), 34 L. J. (cm) 186, C. A,). ^ 

a EUon V. Sh^herd (1781), 1 Bro. C. C. 632; FhilUpe y. Cham^ 
e (1798), 4 Ves. 61, 58; Fa^e v. Leapingwell ^812), 18 Ves. 463; 
Adamson y. ArmUage (1816), 19 Ves. 416, 418 ; Skreten v, Waikins (1816), 
I Madd. 263; Clough v, Wynne (1817), 2 Madd, 188; Baig v. Swiney 
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sioT. 4. This rule may, however, be excluded where the will shows that 
Bescrip- the donee is not to take the land or capital {g)f as where the donee 
tlons of iH to take an interest of the same nature as another donee who 

Pr oper ty, expressly takes a life interest only (h ) ; and the rule does not 
apply where the gift of income is not unlimited (i), or where the 
gift is not of all Dm; benefits arising from the property (k ) ; but 
merely of a particular benefit (/) or a benefit to be enjoyed by the 
donee personally (w). But it makes no difference whether the 
income be given to the donee directly or through the intervention 
of trustees (a). 

A charge upon such rents, dividends, and income indefinitely 
may be a charge on the property itself in similar cases (o). 

Gifts until 1316. Wlierc a gift to a donee until marriage is construed to be 

marriage, 

(1823), 1 Sim. & St. 487; Benson v. Whiffam, Hemming v, Whitfnm 
(J831), 5 Sim. 22; Phillips v. Eastwood (1835), L. & tr. temp. Sugd. 
270, 296 ; MacJcwoHh v. IHnxman (1836), 2 Keen, 658 ; Stephenson v. 
Dowson (1840), 3 Beav. 342; Humphrey v. Humphrey (1851), 1 Sim. 
(N. 8.) 536 (“absolutely” in other gifts); Soiiihotise v. Bate (1851), 16 
Beav. 132; Jenings v. Baily (185,3), 17 Beav. 118, where legacies given at 
the (loath of the donee did not exclude the rule; Tyrell v. Clarh (1854), 

2 Jlrew. 86; BooHey v. Gardner (iHrA), 18 Beav. 471 (not appealed Ironi 
on this point, 5 De 0. M. & (1. 122); Dowlmg v. Dowling (1866), 1 ('h. 
App. 612 ; Vooney v. Sicholh (1881), 7 L. R. Ir. 107, J 15, (\ A. ; Davidson 
V. Kimplon (188J), 18 tdi. 1). 213, 217; He J/Herminier, Moumey v. 
Batitmif [1894] J Ch. 675, 676, where the rule wa.s applied to a power to 
appoint the income of a fund; Wiley v. i'hanteperdrix, [1804] 1 1. R. 
209, 214; Tredennick v, Tredemvirl, [1900] 1 1. R. 354: Sheridan v. 
O'lteilly, [1000] 1 1. H. 386, 388, 397. 

ig) See Ke Mofgan, Morgem v. Morgan, |1894J 3 </h. 222, C. A., per 
Lin'dlet, L.J., at p. 227 ; Re Bawlins' Trusts (1890), 46 Oh. D. 209, C. A., 
ailirined, sub nom. SvaU v. Rawlins, [1892] A. C. 342. 

(h) Wynne v. Wynne (1837), 2 Keen, 778, 791 ; Blann v. Bell (1852), 2 
Do G. M. & (jr. 775, 781 (sum of bank annuities). 

(t) Buchanan v. Harrison (1861), 1 John. & H. 662, 665 (better reported 
on this point, 8 Jur. (n. s.) 965, 967, 008) ; see Sanshury v. Bead (1806), 
12 Ves. 75; Re Mason, Mason v. Mason, (1910) 1 (Jh. 695, 700, A. As 
to the diu'ation of gifts of income generally, see titles Rentchar<jes 
A.N o Annuities, VoI. XXIV., pp. 483 ci seq.; Trusts and Trustees, 
pp. 28, 30, ante. *• 

{k) Shop. Touch, (ed. Pi*eston) 89. 

(1) Co. Litt. 4 b ; see title Real Property and Chattels Real, 
Vol. XXIV., p. 166. As to devises of a right of use and occupation of 
land, see p. 773, post. 

{m) The fact that the donee is a married woman, and that the income 
is given to her for her separate use, is not sufficient to exclude the rule 
4South V. Alleine (1696), 1 Salk. 228 ; Elton v. Shepherd (1781), 1 Bro. C. C. 
532 ; Adomifon v. Armitage (1815), 19 Ves. 416 ; Tawney v. Ward (1839), 

1 Beav. 603 ; Humphrey v. Humphrey, supra : Watkins v. Weston (1863), 

3 De G. J. & Sm. 434, C. A. ; Epple v. St^ne (1906), 3 Commonwealth Law 
Reports, 412). 

(ii) liaig V. Swiney (1823), 1 Sim. & St. 487, 490. 

(o) Baines v. Dixon (1747), 1 Ves. Sen. 41 ; Allan v. Backhouse (1813), 

2 Yea. & B. 65, affirmed (1821), Jac. 631 ; Phillips v. Gutteridge (1862), 3 
Do G, J. & Sm. 332, 336; Metcalfe v. Hutchinson (1875), 1 Ch. D, 591, 
694 ; Re Green, Baldock v. Green (1888), 40 Ch. D. 610, where the rule 
was excluded ; Be Toim, Broum v. Hodgson, [1912] 2 Cffi. 479, 482, 486, 
refening to //am6ro v. Mambro, [1894] 2 Ch. 564 (terminable annuity) ; 
Bamsofy t. lAnother (1912), 16 Commonwealth Law Reports, 1, 18, 19 (gift 
of rents, not indehnite). 
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a gift of the income to the donee indefinitely, requiring the act of Bbot. 4 . 
raarriage to determine the gift, the donee remaining unmarried Deacrip' 
takes an absolute interest in the fund ( ;>). tions of 

If a testator, being entitled to land subject to a lease, devises the Property, 
rent’* or “ ground rent of the land, without expressly disposing aiftoCreata 
of his reversion, the devise primd facie includes not only the rent of proiwTty 
payable during the lease, but the whole interest of the testator in 
the land(g). 

Sub-Sect. 0 . — Poniiaiiar Tkseriptiimt. 

1317. Lands do not pass under the word ** appurtenances,’* with “ Appurten- 
reference to other land, in its strict technical sense; but they do 

pass if it appears that a larger sense was intended to be given to 
the word, as in the case of a gift of “ lands appertaining ” to other 
lands (r). Choses in action do not ordinarily pass as appertaining 
to other property (s). 

1318. A bequest of a testator’s business ” or of his share in a i* Husiueu.’* 
business (a) primd facie includes his interest in all the assets (6), 

(p) Eishton v. (Jobb (18:J9), 6 My. (Jr. HG, 152 (Avhi^re tlio gift 
was lo the donee until marriage, with a gift oviir on alienation), 
discussed in Me Boddin^ion, Boddin^ion v. (7an‘at( 1884), 25 Ch. l.>. 685, 689, 

A., and Me Mason, Mason v. Mason, [1910] 1 Ch. 696. 098, 7(K), C. A., 
where the first- named case was distinguished on the ground of a gift over 
on niarriage, but followed in Me Howard, Tayhr v. Tfoward, [1901] 1 Ch. 

412 (“so long as she remaiTis unmarried '’) ; see p. 774, posl. 

(if) Kerry v. Derrick (1605), Cro. Jac. 104; Maundy v. Maimdy (17)! - 
2 Sira. 1020; Kaye v. Laxon (1780), 1 Bro. C. V. 76; Walker v. Hho re 
(1815), 19 Ves. 387 ; Ashton v. Adamson (1841), 1 Dr. Hi War. 198 ; and see 
('Uthberi v. Lempriere (1814), 3 M. 6l S. 168. 

(r) BuH d. Whalley v. A’ wrion (1797), 1 Bos. &P. 63, 67. In the following 
cases laud was held to pass under the term in a gilt of a house with its 
appurtenances, or under a gift of a house simply, with a suitable (jontext : 

Booeher\. ^Samford (1588), Cro. Kliz. 113; Ewd v. Ueydon (1594), Moore 
(K. n.), 359; Harwood v. Uigham (1586), Gotlb 40; Gmnings v. Lake 
(1629), Tro. ("ar. 168, 169 (Crown grant); BUhkbom v. EiUfley (1720), 

1 P. Wins. 600, 603 ; Doe d. Jjempriere v. Martin (1777), 2 Wm. BJ. 1148 
(copyhold laud held for a different term) ; Ongley v. ( 'hambers ( 1 824), 8 Moore 
(r.p.), 665; Buszardy .Capet (Wl^), 8 B.&C. 141, 15U; { 1829), 6 Bing. 160, 

161, Ex. Ch. (deed) ; Hobsony.Blaekburn I My. & K. 571 ; Leachy, 

Leach, [1878J W. N. 79; Cuthbert v. Molnnson (1882), 61 \i. J. (cH.) 238 
(“harge of legacies and devise trustecis considered material). In the 
following cases laud was held not to pass under the term : BetliswortKs Case 
(1591), 2 Co. li(ip. 31 b, 32 a ; zates v. Clincard (1599), Cro. Eliz. 704 
(devise of copyhold house with the appurtenances, where the land in 
question was freehold) ; Hearn v. Allen (1625), ('ro. Car. 57 ; Smith v. 

Kidgway (1866), L. R. 1 Exch. 331, Ex. Ch. ; and see Plowd. 170 ; Doe d. 

Men&UJ V. Ashley (1847), 10 Q. B. 663 ; Pheysey v. Vicary (1847), 16 M. & W. 

484, 494 ; Evans v. AngeU (1868), 26 Beav. 202 ; Listsr v. Pickford (1865), 

34 Beav. 676 ; Hibon v. Uthon (1863), 9 Jur. (N, s.) 511 (“ messuage and 
premises ”). In some of the latter cases it was said tljjat the lands would 
have passed if the words had been ** with the lands appertaiiiiiig.” 

(tf) Finch V. Fimh (1876), 36 L. T. 236 (“ appurtenances " of faotoiy 
did not include outstanding loans) ; Me McCalmont, Mooper v. McOalmoni 
(1903), 19 T. L. R. 490; as to local descriptions, compare p. 696, ante. 

(a) See Re Barfield, Goodman v. Child (1901), 84 L. T. (undrawn 
profits there included). 

(h) Mogers v. Moqers (1910), 11 State Reports, New South Wales, 38 ; aa 
to directions to tne trustees to carry on the testator’s busiiu-ss, see, 
generally, title Executors and Adiunistrators, Vol. XIV., pp, 293 ei seq. 
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Sbct. 4. inclading such interest in the land on which it is carried on as 
Descrip- forms part of those assets (c), but in the context or circumstances 
tlons of may comprise or exclude various items (d), such as book debts (e), 
Property, the stock in trade (/), or the land on which it is carried on(^); 
or may be extended to property not part of the assets (/t). 

»* Effects.” 1319. A gift of the testator’s “ effects,” without a context sufficient 

to control it, may include the whole of the testator’s personal estate 
where that property is not otherwise disposed of by the will (i), 
and is primd facie confined to personal estate (k) unless an inference 
to the contrary arises from the context, in which case even real 
estate may be comprised in the term (1). ‘ It may also by the 
context (m) he restricted to particular kinds of personal estate (n) ; 
thus, in a gift of a house with its furniture and a class of 

(c) IJally. Fennell {ISl 5), 91. R. Eq. 615, 618; Devitl v . Kearney 

l.'l L. R. Ir. 45, C. A.: sec Ee Martin, MaHin v. Martin, [1892] W. N. 120 
(“reiit8 and profits” of business). 

(d) Ee Beard, Simpson v. Beard (1888), 57 L. J. (CH.) 887. 

(e) Stuart v. Bute (Marquis) (1813), 11 Ves. 656, II. L. ; Delany v. 
Delany (1885), 15 L. R. Ir. 56, explained in Ee Barfield, Goodman v. 
Child (1901), 84 L. T. 28 ; Ee Haiyh (1907), 51 Sol. .To. 343 (bank balance) ; 
and see Ee Beard, Simpson v. Beard, supra , Ee Belter's Eslate. Warman v. 
Greenwood, [1888] W. N. 62; Ee Stevens, Stevens v. Keily, [1888] \V. N. 
110, 116. 

if) BUike V. Shaw (1860), John. 732 (gift of “plant and goodwill ; 
Delany v. Delany, supra. 

(g) Ee Henton, Hirnton v. Renton (1882), 30 W. R. 702. 

(a) Blake v. Shaw, supra (interest in land of no value apart from business), 
followed in Be Hawkins, Hawkins v. Argent (1913), 109 L. T. 969 (house 
and bank balance included); Bevan v. A.-O. (1863), 4 Giff. 361 (debt of 
partner included) ; Ee Barfield, Goodman v. (%ild, supra (share of capital 
and undrawn profits included) ; Ee England, Englamd v. BayUs, [1906J 
Victorian Law Reports, 94 (“ goodwill “ there meant provision in articles 
for testator’s family). 

(?■) Hodgson v. Jex (1876), 2 Ch. D, 122 ; Oamphell v. Prescott (1808), 15 
Ves. 500, 507; Michell v. MicheU (1820), 5 Madd. 69, 71; Parker v. 
Marckant (1842), 1 Y. & C. Ch. Cas. 290, 303. 

(k) Care v. Cave (1762), 2 Eden, 139; Doe d. Hick v. Driiw (1814), 2 
M. k S. 448, dissented from in Smyth v. Smyth (1878), 8 Ch. D. 561, per 
Malins, V.-C.. at pp. 664, 665 ; Oamfield v. QilheH (1803), 3 East, 510 ; 
Henderson v. Farhridge (1826), 1 Russ. 479; Doe d. Haw v. Earles (1846), 
16 M. & W. 450 ; Ilawlans, Wills, Ist ed., p, 66, approved in HaU v. Hall, 
[1892] 1 Ch. 361, C. A., per Likdley, L.J., at p. 365. 

(l) Hogan v. Jackson (1776), 1 Cowp. 299 (devise of residue of testator’s 
“ellocts, both real and personal”), affirmed, suh nom. Jackson v. Eogam 
(1770), 3 Bro. Pari. Cas. 388, followed in Torrington (Lord) v. Bowmam (IS52), 
22 L. J. (cit.) 236 ; Doe d. ChUcott v. White (1800), 1 East, 33 (after devise 
of goods and lands to A. power to give whatever A. thought proper of her 
“said effects ” to B. and C.) ; Titohfield (Marquis) v. Homcastle (1838), 
2 .Jut. 610 (effects defined by references elsewhere in the will to real 
i^tate” and “property”); Milsome v. Long (1864), 3 Jur, (N. a.) 1073 
(“ stock in trade, money, book debts and effects,” carried a reversion in real 
estate) ; PhUMp^ v. Beal (1868), 26 Beav. 25 (to “ use ” of S.) ; Be Parrott, 
Parrott v. Parrott ^(1886). 63 L. T. 12 ; EaU v. HaU, [1892] 1 Ch. 301, C. A. 
(intention inferred from the words “ devise,” “ wheresoever situate,” ** pro- 
perty" etc.); Ee Wass, Ee Clark (1906), 96 L. T. 768 (“personal estate 
and effe cts,” affected by charge of debts, word ** devise,” and words of 
limitation)}’ 

(m) in the Goods ofO'Loughlin (1870), L. R, 2 P. & D. 102. 

(n) Gibbs V. Lawienee (1860), 7 Jur. (K. s.) 137 ; Cross v. WUkes (1866), 
35 Boav. 562; Watson v. Arundel (1876). 10 I. R. Eq. 299; Be Hank- 
morsley, Heasman v. Hammersky (1809), 81 L. T. 16(X 
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articles which tend to the beneficial occupation and enjoyment 
of the house, ending with ** all other effects, by the ^usdem yenem 
rule (o) it may be restricted to other articles of that nature (a) ; and 
the expression is frequently used in a restricted sense, meaning 
goods and movables a sense especially applicable where other 
parts of the personal estate are otherwise disposed of (c), or where 
there is a subsequent residuary gift of personal estate (d). 

13JW. “ Estate,” as a general description of property (c), is not a 
technical word (/), andp^'iwid /adr, when used in a suitalde context, 
is a very wide term (g), and is sufiScient to include the whole real {h) 
and personal {i) estate of the testator. 

The words ** the funds,” standing alone and without a context, 
have been held to mean the funds established by various Acts of 
Parliament and forming part of the National Debt of the United 
Kingdom (/:), and where in a will words of description refer to 
the funds, as in the case of funded property, money in the funds, 
and like expressions, the pnmd facie reference is to such public 
funds (Z); but the context and the circumstances may involve a 
different construction (m). 

1321. The expression ” goods” or “goods and chattels” as a 
description of property is pnmd facie sufficient to include the 
whole personal estate (u). 

(0) See p. 682, ante. 

(a) (Hbhs V. Lawrence (1860), 7 Jur. (n. s.) 137; Campbell v. M*Orain 
(1875), 9 1. K. Eq. 397; Me MUler, Daniel v. Daniel (1889), 61 L. T. MU* 
(baDk-notes, securities and jewellery excluded) ; compare Manion \ * 
TaboU (1885), 30 Ch. D. 92. 

(5) MicheU V. Michell (1820), 5 Madd. 69, per Leach, V.-C., at p. 72. 

(c) llawlinge v. Jewninge (1806), 13 Ves. 39, 46. 

(d) MacPhail v. Phillips, [1904] 1 I, R. 155. 

(e) As to the effect of the word as describing the testator’s interest, 
compare note (p), p. 776, post 

(/) Basset v. St Levan (1896), 13 K. 235, 248, ii'O. 

Ig) “ Estate is genus generalissimum ’* (Hamilion Corporation v. llodsdon 
(1847), 6 Moo. P. C. C. 76, 82). 

(h) Bridgwater {Countess) v. Bolton {Duke) (1703), 1 Salk. 230; Lumley 
V. May (1691), Free. Ch. 37 ; Churchill v. Dibden ]1764) 9 Sim, 447, n. ; 
Jongsma v. Jongsma (1787), 1 Cox, Eq. /Cas. 362 (copyholds); Midland 
Counties Bail. Co. v. Oswin (1844), 1 CoU. 74; Patterson v.lJuddart {1^5*^), 
17 Beav. 210, 212; Fullerton v. Martin (1853), 22 L. J. (CH.) 893, 894; 
O'Toole V. Browne (1854), 3 E.& B. 672 ; Meeds v. Wood (1854), 19 Beav. 
216; Hawkiyivorih v. llawksworth (1868), 27 Beav. 1 ; Stein v. Bitherdon 
(1868), 37 L. J. (CH.) 369; and see Hounsell v. Dunning, [1002] 1 Ch. 512, 
620, 621 (indications that copyholds were not included). 

(t) As to the effect of the context in confining the term to personal estate, 
Marchant v. Twisden (1711), Gilb. 30; Molyneuz v. Bowe (1866), 
25 L. J. (CH.) 670. 

(Jt) SUnqshy v. QraAnger (1859), 7 H. L. Cas. 273, 280, 285; compare 
Be HiUy feiies v. EHh [1914] W. N. 132 (“public stocks of the Bank of 
England’). ' 

(1) Slingsby v. Grainger, supra; Bidge v. Newton (1842), 2 Dr. ds War. 

239 ; BurrUe v. Getting {1^45), 2 CoU. 324 ; Mlis v. Ellis (1857), 23 Beav. 
643; Howard v. Kay (18$8), 27 L. J. (cu.) 448; Brown v. Brown (1868), 
6 W. R. 613 ; Wilday v. Sandys (1869), L. R. 7 Eq. 466. * 

(w) Mangin v. Manqin (1862), 16 Beav. 300; EUis v. Eden (1867), 23 
Beav. 643 (foreign funds) ; and see SUngshy v. Graingerf supra ; Cadett v. 
EarU (1877), 5 Ch. D. 710. 

(») Stuart V. Bute {Marquis) (1806), 11 Ves. 666, 666 ; Qowsr {Comtess) 
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SMT. 4. 1822. Words whiob primA fade describe only a house or other 

Descrip' buil<hng may, in suitable contepcts and circumstances^ include land 
tlonsof necessary for the convenient use and occupation of it(o). A gift 
Property. Qf ^ house “ and premises ” is primA facie sufficient to include such 
“ House or land (p) and the appurtenances of the house (g). Even other land 
buiidiDg." commonly enjoyed with the house may be included in such de- 
scriptions (r). A gift of a house pnmd facie includes chattels affixed 
to and used for the decoration or convenience of the house (s). 

“ iDTwt- 1328. The ordinary meaning of the word ** investments," unaffected 
by any context, does not include money on deposit at a bank (t). 

“Land,” and 1324. By statute (a), in a modern will (b), a devise of the land of the 

other general 

deriiei. ^ Qower {Earl) (1763), 2 Eden, 201 ; Kendall v. Kendall (1828), 4 Russ. 

300, 370 ; Parker v. itfflrcAant (1842), 1 Y. &: C. Ch. Cas. 290, 303 ; Avison 
y. Sm,v8on (1869), John. 43; Shep. Touch, (ed. Preston) 447; as to 
** household goods,*’ see p. 71 1, post. For cases where the word had a 
restricted meaning under the ejusdem generis rule or otherwise, see Lamphier 

V. Despard (1842), 2 Dr. & War. 69 (residuary gift elsewhere in will); 
Mantcn v. Tabois (1885), 30 Ch. D. 92, 97. 

(o) Co. Litt. 5 b (garden and curtilage); Smith v. Martin (1672), 2 
Wms. Saund. (ed. 1871) 802, 808, n. ; Smith v. Eidgway (1866), L. R. 
1 Exch. 331, 333, 334, Ex. Ch. (“Land so intimately connected with the 
use of the building that without it the building would be useless ”) ; see 
Steele v. Midland Rail. Co. (1866), 1 Oh. App. 275; Lomhe v. Stoughton 
(1849), 18 L. J. (oil.) 400; 8t. Thomas's Hospital {Ooveniors) v. ('haring 
Cross Hail. Oo.(1861), 1 John. & H. 400, 404 (buildings forming part of or 
appertaining to the messuage), followed in He Stokes ( 1910), 21 Ontario Law 
Reports, 464; Fulling w. Jjondon, Chatham and D&ver Rail. Co. (1864), 12 

W. R. 969; Brown v. Brown (1901), 1 State Reports, New South Wales, 
Equity, 218; compare the meaning of “house” in the Lands Clauses 
Consolidation Act, 1846 (8 & 9 Viet. c. 18). s. 92 (see title Comfitlsort 
P uRCiiASF. or Land and Compensation, Vol. VI.. pp. 71 cf seg.); and the 
meaning of “dwelling house” in tlie Finance (1909-10) Act, 1910(10E(iw. 7, 
e. 8), 8, 17 (4) (see Inland Revenue (Commissioners v. Devonshire {Duke), 
[1914] 2 K, B. 627). 

(p) Lethbridge v. Lethbridge (1862). 4 De G. F, & J. 35; Re Willis, 
Spencer v. Willis, 1 1911 1 2 Ch. 563. 569. 

ig) Read v. Read (1867), 15 W. K. 165; Re Seal, Seal v. Taylor, [1894] 

1 Ch. 316, 320). 

(r) lilaekbom v. Edgley (1720), 1 P. Wms. 600, 603 ; Gulliver d. J efferies y. 
FoynU (1770), 2 Wm. fil. 726; Doc d. Clements v. Collvns (1788), 2 Teruj 
Kep. 498 ; Doe d. Hemming v. WiUetts (1849). 7 C\ B. 709; Ross y. Veal 
(1852), 1 Jur, (n. s.) 761 ; Hilmn v. Hibon (1863), 9 Jur. (n. 8.) 611 (gifts, 
in the last three eases, of a “ house and premises ”);/?« MocaWi, Mocatta v. 
Momtta (1884), 49 L. T. 629 : Re Willis, Spencer y. WUlis, supra; and see 
Heaeh v. PrichardAlS%2\ W. N. 140. 

, {8) Re WhaUy, Whaley v, Roehrkh. [1908] 1 Ch. 616. 

{t) Re Price, Price v. Newton, [1905] 2 Ch. 65 ; and see Archibald v. Hartley 
(1862), 21 L. J. (CH.) 399. 

(o) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 26. 

(bj In wills made before the Wills Act, 1837 (7 Will. 4 & 1 Viet, c. 26), 
a devise of “lands ” prim(i fa<M did not include leaseholds where there 
were freehold estates as to which the gift could be operative {Bose v, 
Bartlett (1633), Cro." Car. 292; Davis y, Gibbs (1729), 3 P. Wms. 26; 
Chapman v. Hart (1749), 1 Ves. Sen. 271 ; Thompson v. Lawley {Lady) 
(1800), 2 Bos. & P. 303). Leaseholds, however, might pass under the 
gift either if 'chere were no freeholds for the gift to operate upon, or if the 
will showed a contrary" intention (Doy y. Trig (1716), 1 P. Wms. 286; 
KnoUfofdx. Gardiner {lli2), 2 Atk. 460 ; Lowther v. Cavendish (1768), 1 
Eden, 99 ; Aeddis y. Clement (1728), 2 P. Wms. 456, adversely criticised 
‘ In rhmpienv,I^l«y(r,ady),f«3mi,wherePM<oIv,JWocafdi<m(1784),2P. 
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testator, or of the land of the testator in any place (c) or in tho 
'‘occupation of any person mentioned in the will, or otherwise de- 
scribed in a general manner, and any other general devise (rf) which 
would describe a customary copyhold or leasehold estate if the 
testator had no freehold estate which could be described by it, is 
construed to include the customary copyhold and leasehold estates 
of the testator, or such of those estates or any of them as are within 
such description, as the case may be, as well as freehold estates, 
unless a contrary intention appears by the will («). 

A devise of “real estate’' may l>e such a general devise as lust- 
mentioned (/), but, it appears, is more readily given its technical 
meaning (ff). 

A gift of land in a named place does not in its technical sense (h) 


Wins. 459, n., contra, was approved ; Turner v. Under (1789). 1 Bro. 0. 0. 
78 ; Lane v. Stanhope {Karl) (1795), 8 Term Bej). 345; Uartletf V. Huile 
(1801), 5 Vos. 540; Goodman v. Edwards (1833), 2 My. K. 750; Qvlly 
V. Davis (1870), L. R. 10 Kq. 502; see title Kioai. ruorKUTY ano 
( iHATTEi.s Reai., Vol. XXIV., p. 163, note (p)). Nor did copyholds not 
surrendered to the uses of the will pass under a gift of lands, exoept in 
similiir oases {Watkins v. Lea (1802), 0 Yes. 633 ; Doe d. Belasyse v. Lucan 
[Karl) (1808), 9 East, 448; Church v. Nundy (1806), 12 Vor. 426; (1808), 
15 Ves. 396; Judd v. Vratt (1808), 15 Vos. 390; fi^ammon v. Sampson 
(1813), 2 VoR. & B. 337), until the want of a surrender was rendered 
immaterial by stat. (1816) 55 (ieo. 3, e. 192 {Doe d. Clarke v. ZauUam 
(1831 ). 7 Bing. 276). The objeet of ibo Willa Act, 1837 (7 Will. 4 & I 
c. 26). is to flhift the bur<len of pnK)f and to tlirow it on the persons who 
deny that in a will “lands” are meant lo include leaflohold estates in biuO 
{Prescott V. Barker {\ HI 4), 9 Oh. App. 174, per Lord Selbornk, L.C., 

186). 

( 0 ) ITRwoav. /i7den(1862), 5 Exch. 752; (1862), 18 Q. B. 474; 16 Beav, 
153. not following H, i). (1848), 11 Boav. 237 (lands “at or near” W.). 

(<i) Ar to tliis phrase, see Butlerv. Butler {\HH4), 28 Ch. I). 66, perOnxTTT, 
J., at p. 72 (corrected by the report in 62 L. T. 90, 93): . . . *‘thia 
second branch was intended to cover certain easos that might not be 
covered by the first branch, and ... I muat fir I in the will, though it is 
jj. will where there is a general devise, some desc; iption which points to a 
particular tiling, to a particular instate.” 

(«) See Wilson v. hiden, supra (no restriction by addition of “all other 
my real estate in the county of D.” ; nor by fact that limitations adapted 
to real estate only); Prescott v. Barker (1874), 9 t!l/. App. 174 (provisions 
of will inconsistent With leaseholds being iVicluded). A contrary intention 
may be shown, for example, in a suitable context, by another gift of “all 
.ny leasehold estate” (JKe Guyton and Rosenberg's Contract, [1901] 2 Ch. 
591), or of “all my personal estate wheresoever siiuated” (Butler v. 
Rwtiir (1884), 28 Ch. D. 66), but not by a mere gift of personal estate 
simply, or by a specific bequest of a specified leasehold (Ee Davison^ 
Greenwell v. bavison (1888), 68 L. T, 304). 

(/) Moose V. White (1876), 3 Ch. D. 763, observed upon in BuUer v, 
Butler, supra, at p. 76; Re Davison, Oreen/well v. Davison, supra; Ee 
UUermare, Leesrm v. FovUs, [1893] W. N. 168 ; see also Hester v. Trustees^ 
Executors and Agenay Co,, Ltd, (1892), 18 Victorian Law Reports, 609. 

(g) See Bailer v. BuUer, supra, approving Wilson^, Eden (1848), 11 
Beav. 237, per Lord Langpale, M.R., at p. 262, Prescott v. Barker, sfO/pra 
(applicability of limitations to real estate only) ; and see Turner V. Turner 
(1852), 21 L. J. (CH.) 843.. 

(h) The result may be otherwise where the testator has no land in the 
named place, so that the words cannot have effect given to tnem in their 
technical sense {Inchley v. Eohvnson (1687), 3 Leon. 166 (land in A, 
included tithes); Ritch v. Sanders (1661), Sty. 261; Ee Hodgsov, Taylor 
V. Hodgson, [1898] 2 Ch. 646)« 
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8w3t. 4. include advowBons in gross (i), or other incorporeal hereditaments (k) 
Descrip- issuing out of land in that locality. 

tlonsof Money held on trust for investment in land as to which no 
effective election to reconvert the property has been made (1) is 
ordinarily included under a description of “ land ” or “ real estate ** 
generally (?n), but not under a description of land in a restricted 
locality, where the restriction does not apply to the trust (n). A 
devise of land primd facie includes whatever estate or interest the 
testator has in that land(o), except mortgage debts charged on the 
land or on any interest therein (p), but the latter may pass if the 
intention is shown (g), or if there is no other estate or interest to 
which the description can refer (r), as in the case where the testator, 
at the date of his will and of his death (»), was a mortgagee in 
possession (t), with no other interest in the land (a). 

“Legacy." 1325 . The term ‘Megacy ** or ** bequest in its ordinary sense is 
applied only to a gift of money or some chattel (/^), but with a proper 
controlling context it is capable of meaning a devise of land (r). 

(i) Wesffaling v. Weetfaling (1746), 3 Atk. 460, 464; see Ctompton v. 
Jarratt (1885), ilO Ch. D, 298. 

{k) Ashton v. Ashton (1736), 3 P. Wms. 384, 386; Went v. Lawdaij 
(1865). 11 H. h. (las. 376. 

(1) See title K(iUiTY, Vol. XIIL, p. 112. 

(w) Ibid., p. 107, note (g). 

(n) Ibid. 

(o) As, for instance, bis interest under an existing trust for sale {Re 
Lowman, DevenUh v. Pester, [1896] 2 Cb. 348, 364, C. A. ; Be GlassinaUm, 
Qlassing^n v. FolleU, [1906] 2 Cb. 305), bis interest in a term of years, in 
oases where he has also a freehold reversion (Mathews v. Mathews (1867), 
L. R. 4 Eq, 278 ; Re Guyton and Rosenberg's Contract, [1901] 2 Ch. 591), or 
in rontcharges kept on foot for bis benefit {Vdllmce v. Vallance (1863), 2 
New Rep. 229; Latham v. Travers, [1912] 1 1. R. 140). 

(p) Winn V. Littleton (1681), 1 Vem. 3 ; Strode v. Rmsell (1701), 2 Vern. 
621. 624 ; Oashome v. Searfe (1737), 1 Atk. 603 ; Bowen v. Barlow (1872), 
8 Oh. App. 171 (mortgage on term of years). 

iq) Mackesy v. Maokesy, [1896] 1 I. R. 611 ; Kilkelly v. Powell, [1897] 1 
1. R. 457. 

(r) Re Lowman, Beifenish v. Pester, supra. 

(8) Be Clowes, [1893] 1 Cb. 214, 218, C. A. 

(t) Woodhouse v. Meredith (1816), 1 Mor. 460 ; Burdus v. Dixon (1868) 

6 W. R. 427 ; Be Carter, Dodds v. Pearson, [1900] 1 Ch. 801. 

(a) Bowen v. Barlow, supra ; Be Clowes, supra. But w’here the testator 
is beneficially entitled at the date of his will, and afterwards sells the 
land, taking a mortgage to secure part of the purchase-money, then the 
fmortgage money does not in general pass under a gift of the land itself 
{Moor V. Baisbeok (1841), 12 Sim. 123 ; Farrar y. Winterton {Lord) (1842). 
6 Beav. 1 ; Re Clowes, supra). 

{b) Ansley v. Cotton (1846), 16 L. J. (ch.) 66 ; Windus v. Windus (1853), 

6 De G. M. & G. 649 ; Ward v. Grey (1869), 26 Beav. 486, 494 (real 
estate direoted to ,be sold included, but not reid estate not to be sold) ; 

V. Lake (i86fi). L, R, 6 Eq. 188, 192 (not proceeds of real estate) : 
Re King's Trusts (1892), 29 L. R. Ir. 401, 410 (interest in realty). A 
gift of residue, however, is not a “ legacy ir the ordinary sense {Ward 
V. Grey, supra). Annuities are included in the tenn “ legacies ” ; see 

title Rentchargbsaku Annuities, Vol. XXIV., p. 470 ; and compare title 

Estate anu Other Death Duties, Vol. XIII., p. 240, note (a). 

(c) Brady d. Nohis v. Ouhtit (1778), 1 Dong. (k. b.) 31, per Lord 
Mansfield, r.J,, p. 40 i Beckley v. Newland (1723), 2 P. Wma. 182, 
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1326. A gift of the “ living ” of a certain cliurcli is anil>iguous ; it 
18 suflScient to pass the advowaori, but may be reslrictod to a 8inj:^le 
presentation, as where the will shows an intention that ilio devis« o 
should have a benefit personal to hiniself and should himself ho 
presented (d). 

1327. In the case of a gift of the testator’s “ niuiK'y,” thevo is no 
strictly technical meaning of the word (r), but the ordinary meaning 
is 2 )rimd facie taken to bo the meaning in a will if the circinn- 
stancesof the case admit (/). In this ordinary sense the word 
includes cash and notes in hand((/), monov imuiedialely payablo to 
the testator at call {h), and money at a bank on curreot account, or 
on deposit account, at all events where no long n<)tico of with- 
drawal is required (i); hut it does not include sums not iimnediaLoly 
payable to the testator (/..), stock or shares (/) or otlier chosos in 

per Lord Mau(’LKS 1 lEi.n, at p. ]80; Uopeil. fhoicn v. Tuyloy 
I iJurr. 268; ll7nWrer v. //wme(1851). HBeuv. .^>00, oIK ; OyeUx. Wiflianm 
(1862), 2 John. & H. 420,430); Re S'hepherdt Mivhell v. Lcmwn [ 10 14] 
W. N. 65. Art to the eartCR in which thtj appointment of a “lortidiiiiiy 
legatee ’’will givo to the appcnntee llu' v**biduar\ real (ml ale. set* p. 712. po,s/. 

{d) W chh V. Ryng (1850), 2 K. & J. 600, 674, w here, liowin'C'r, I lie (le(‘isnni 
was ohiter, as on aiqjcal it was held that tin; court Inid no jnrisdit timi lor 
want of parties (S. r.. 8 Do th AI. &; <1. 03.3, {\ A.). 

(e) Re Cadogan, Oadogm v. Valagi (1883), 25 (’h. 1>. 154, per Kav, J., 
at p. 157. 

(/) See the g(‘ner;d rnh', p. 0.75, anU. The hurden of proof is on M 
partum proposing a wider con^tviiction (//c- Mavhau^ WillianiH v. A^/ s 
(1894), 1 1 T. L. R. 82, per Ciutty, J., at p. 82). 

((/) Dmenirig v. TownecTid (1755), Ainb. 280, 281, 282 ; liarrcil v. Wi,ile 
(185jj), 1 Jiir. (n. .s.) 652, 653; and we. Re Wmlnor, Public Tmatco v. 
Windsor (1913), 108 L. T. 947 (Tnoney orders passcMl as “ (^asli ”). 

(h) Byrom v. Brandrelh (1873), J/. U. 16 Kq. 475, 479: Rc, Fried, man^ 
Friedman, v. Friedman (1908), 8 States Keporis. \ew South It’alos, 127. 
In Langdnle v. WhtifieMl (1858), 4 K. As J. 426. 532, howfner, spproved in 
WilliamH v. Williams (1878), 8 VAi. J). 789, 79.. it wai^iid Unit in Urn 
absfmce of a conti oiling eontext tlic inomiy W(>nld be Rmlined to ready 
money actually in hand ; but see no((} (i), infra. 

{i) Manning v. PureeXl llH.7.7), 7 Do (.». AI. A- l». 55, 0. A. (I)a)ances at 
bank on both current and (hqiosit iwcounls ; tJie (bqjo'^it was the-re wifli- 
drawable at call) ; Ogle v. Knipe (1869), \j. R. 8 L(|. 434 (momy in Jiand.^ 
of trustO(^ awaiting iiiveslment) ; Byrom v. Bratidreih, snpra ; Pc llunler, 
Northey v. yorthry (1908), 25 T. L.’ R. 19; and Re Bourn-, Jloorcr v. 
4 Toor<;r, [1908) W. N. 189(“cjirth at bankeiri ”). Willi regard to money 
on deposit at a bank subjecit to a previous notice ol withdrawal being 
given, it may pass under the term as modifi(?d by th(' eontevt of tlio will or 
the circumstances : see Manning v. Purcell, supra, wlnoe t lio court doubted, 
but on the terms of the particufar w'ill afiinm‘d tin', view ot the court l.»elow 
(S. C. (1854), 2 Sm. & G. 284), that sucJi a deposit halane.e was irn iuded ; 
Harper's Trustees v. Bain (19U3), 5 l\ (Ct. of Sess.) 716 (money on dirfiosit 
for four years included in “moneys in any hiinks’’); Re Rccd, Reed v. 
Reed, [1911] Victorian Law Reports, 232 (loomy on tix(3d dcpo.-it did not 
pass under a gift of “ moneys ; moneys at. .savings Ijjiuk on ^hort notice 
did pass) ; and see notes (o), (p), p. 708, po«i. 

(fc) OgU V. Knipe, supra (mortgage money veiled in trurttcfis and subj(*.ct 
to a legacy) ; Byrom v. I^andreth, supra (app(»rlioiieAl ]»;nt of annuity to 
date of death, aiid of interest on bank balance, did not pu.>“S urjfler money 
of which I may die possessed ”) ; Re Bearan, Beavan v. Bmmn (1885), 53 
L. T. 245 (apportioned part of dividends). , 

(1) Re SMmefs Will (1720), Oilb. (cn.^ 20U, 292 (“ stock can be no moic 
comprehended under the word * money ’ than a term of years or a couch and 

xxvm. A A 
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9 » 0 T. 4. action (m), or the testator’s general personal estate (n). The term, 
Btewrip- however, is one of flexible meaning (o). Words qualifying the gift 

tionsof may, as in the case of a gift of “ ready money ” (6), necessitate a 

Property, stricter construction (c), or may, as in the case of a gift of “ money 
due and owing ” (d), or of money described by its investment or 

horses or any other real or personal chattel ”) ; HotUam v. SuU<yn (1808), 
15 Ves. 319, 327 ; Golden v. Dottenll (1832), 1 My. & K. 56 (the rule that 
“the terra ‘money ’ will not pass stock unless there is in the will some 
explanatory context ” has been sometimes called “ the rule in Gosden y. 
Dottenll ”), followed in Lotve v. Thomas (1854), Kay, 369, where the gift 
was of a life interest with a gift over ; Hewitt v. Brcdin (1865), 10 Ir. Jur. 
(N. s.) 85 ((k^nsols) ; Ogle v. Knipe (1869), L. R. 8 Eq. 434 (bank stock) ; 
Collins V. Collins (1871), L. R. 12 Kq. 465 (building society ahfires and 
Consols); Jle Mann, Ford v. Ward, [1912] 1 Ch. 388 (residue of money in 
savings bank). 

(m) Beales v. Orisford (1843), 13 Sim. 592 (gift of residue “ all but cash or 
monies so called,” promissory notes, bonds, and long annuities held within 
the exception) ; Byrom v. Brandrelh (1873). L. R. 16 Eq. 475 (legacy to 
testatrix not acknowledged to bo at her disposal) ; Manning v. rurccll 
(1856), 7 De G. M. & G. 55, 65. C. A. (amount deposited with stakeholder 
for a bet); Dunally v. Diinally (1857), 6 1. ('h. R. ,540; Cowling v. 
Cowling (1^59), 26 Boav. 449 (reversionary interest in stock) ; Be Mason's 
IViW (1865), 34 Boav. 494 (legacy to testatrix in will of parent surviving 
her) ; Dillon v. M' Donnell (1881), 7 L. R. Ir. 335 (Qnc on intended grant of 
lease). In He iihelmcrs Will (1726), Gill). 200, a moi l gage ami arrears 
of rent were held to be included in tho word ” money,” as used in that 
case; and compare Ilewitv. Bredin (1865), 10 Ir. Jur. (n. s.) 85 (mortgage, 
arrears of rent and dividends duo at death included) ; De Roheck v. 
Cloncurry (Lord) (1871), 5 I. R. Eq, 588 (money in hands of land agent 
excluded). 

(n) Collet V. Lawrence (1701), 1 Ves. 268 ; Lamer v. Lamer (1857). 
3 Drew. 704 ; In the Goods of Aston (1881), 30 W. ll. 92. 

(o) lie Townley, Townley v. Townley 50 L. T. 394, per Peaksox, J., 
at p. 396. 

(b) See p. 708, post. 

(c) Ommaney v. Bntoher (1823), Turn. & R. 260 (‘‘money remaining” 
out of certain proceeds of sale) ; Haslings v. /lane (1833), 6 Sim. 67 (‘‘ money 
to my account”); Nevinson v. Lennard (Lady) (1865), 34 Beav. 487 
(** money . . if any such cash be remaining ”)! 

[dj The expression “money duo” ordinarily iucludoa any claim for 
money constituting aedebt at the death of tho testator (Carr v. Carr (1811), 
1 Mot. 641, n. (bank balance); Bainhridge v. Bainhridge (1837), 9 Sim. 16 
(residuary estate of another person); Bide v. Harrison (1873), L. R. 17 
Eq. 76 (damages on claim enforced by executors)); but not moneys 
received after the testator’s death on claims which did not at tho testator’s 
death constitute debts (Stephenson v. Dowson (1840), 3 Beav. 342 (freight 
not yet earned); Collins y, Doyle (IS2^), 1 Russ. 136; Martin v. Hobson 
(1873), 8 Ch. App. 401), or the apportioned parts, for the testator's life- 
tfme, of dividends not declared until after his death (Be Burke, Wood v. 
Taylor, [1914] 1 I. R. 81). “Money due and owing” or “money owing” 
may include, as a rule, any sums payable at a future date or on a future 
contingency (Brown v. Brown (1858), 6 W. R. 613, per Wood. V.-C., 
at p. 614 (money raisable on request; money left at bank until called 
far); Petty v, WfUson (1869), 4 Ch. App. 674 (money receivable by 
oxei utors under a policy of assurance) ; Be Derbyshire, Wehh v. Derby- 
shirr, [1906] 1 Ch. 136 (money on deposit at bank there included, whether 
notice of withdrawal was required or not ; the presumption against intes- 
tacy Was allied). See also Ponleit (Earl) v. Hood (1866), 36 Beav. 234 
(“ money due on mortgage from any person ” ; family charges there 
exoluaed); Wiggins v. Wiggiw (1852), 2 Sim. (n. s.) 226 (‘‘money due 
and owing . .. in the public stocks or funds ... or other securities 
whatsoever,” there included the residuary estate). 
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situation (e), allow a wider oonstruction ; and geneiully the oontett 
of the will (/) and the circumstanoes of the case^p) may show that 
the description money ” is intended to apply to other property 
than the items ordinarily comprised in the term (h). In a common, 


(fl) GaUini v. Sohle (1810), 3 Mor. 691 (money in BaJik of England, 
testator having no account there); Reilly v. (1866), 16 I. Ch. R. 

295(*;m the Bank of I.”); Siooke v. iStoo/ce (1866), 36 Boav.396 (“inwlnvl- 
ever it may be, in bonds or Consols or anything else ”) ; Wilkes v. Collin 
(1869); L. B. 8 Eq. 338 (‘‘ in real securities ’‘) ; Brennan v. ifrentum (1868), 
2 I. B. Eq. 321 (*‘ in the Bank of I.”) ; Scaly v. Stawell 2 1. B. Eq. 

326 (“in iny drawer ’'); Re Pringle^ Walker v. jS’tuart (ISSi), 17 Ch. L>. 
819 (“however invested”); JBc Harding, Ihew v. St. Thomas' Hospital 
(1910), 27 T. L. B. 102 (“moneys invested in any banks or institutions 
included Consols); compare honjydalc v. Whitfield (1868), 4 K. & J. 426 
(money, of or to which testatrix might be “ possessed or entitled," included 
money due); Vaiseyw Reynolds (1828), 5 Russ. 12 (‘‘monies in hand," 
being contrasted with moneys out at interest on scciiniy. included money 
due); Howell v. Gayler (1842), 5 Beav. 167 (‘‘money 1 may have" in 
books of the bank did not include stock in names of trustees) ; Loring v, 
Thomas (1861), 5 L. T. 269; Re Sajcby, Saxby v. Kiddell, [1890] W. N. 
171 (money in savings bank); and see Ke Builtr, Le Bas v. Ilerheri,[\H^i\ 
3Ch. 260, 251. As to “money in the funds," see p. 701,an/c. 

(J) Re Townley, Townley v. Townley (1884), 60 L. T. 304 (personal 
estate except household furniture and effects) ; Lloyd v. Lloyd (1886), 64 
L. T. 841 (rents and bond which would naturally come to "executors as 
money). Where there is an esception from the gift of ceHain property 
not falling within the strict meaning of the term, there is ground f(» 
extending the meaning {In the Goods of White (1882), 7 P. D. 66; /> 
Duller, Duller v. Giberne ( 1896), 74 L. T. 406). The fact that the " money “ 
was settled did not extend the meaning of the word in Lowe v. Thomas 
(1854), 6 De G. M. & G. 316 ; but compare Prichard v. PHehard (1879), 
L. R. 11 Eq. 232. 

{g) Re Sutton, Stone v. A.-G. (1885), 28 Ch. J). 464 (where the testatrix 
mentioned the amount) ; (Jhapmam v. Ecmolds (1860), 28 Beav. 221 (where 
the fact that the state of the property of the teaiat' ix rendered it impossible 
that after payment of debts the bequest could hi.ve anything to operate 
upon was considered a reason for extending the ine.aning; ; see also Devon 
v. Bevan (1880), 6 L. R. Ir. 67, C. A. ; Masson v. Smellie. (1903), 6 P. (Ot. of 
Sees.) 148. 

(A) Glendening v. OUndening (1846), 9 Beav. 324^327 ; Moysey Stuart 
(1870), 23 L. T. 644. Thus, it may include such investments as are 
readily turned into money ; for example, stock was included in the term 
ip the wills considered in Lynnv. Ke.rridge (1737), West temp. Hard. 172; 
Duckman y. Ives (1837), 6 L. J. (cu.) 197; Waite y. Combes (1862), 6 
De G. & Sm. 676; Barclay v. Maskelyne (1868), 6 Jur. (N. s.) 12; New- 
man v. Newman (No. 1) (1858), 26 Beav. 218; Chapman v. Reynolds 
(1860), 28 Beav. 221 ; Re Dutton, Herbert y, Harrison (1869),20L. 'J'.386; 
Hart v./icmafMie«(1885),52L.T.217 ; Re Smith, Henderson-Rosy. HUchins 
(1889), 42 Ch.D. 302 ; Re Adkins, Solomon y. Catchpole 98L.T. 667 ; 

O'Connor v. O’Confiof, [1911] 1 1. B. 263 (mortgages not able to be called 
in excluded). Where the gift is of money remaining after payment of 
debts, legacies, or both debts and legacies, either generily out of the estate 
or out of certain property, the gift is often construea as ejusdem generis 
with that made subject to the payment, and for tliis reason may pass the 
residuary personal estate, (Dic/cs v, Lambert (1799), 4 Ves. 726; Kendall 
v. Kendall (1828), 4 Russ. 360; Rogers v. Thomas (1837), 2 Keen, 8; 
Dowson v. Oas/fom (1837), 2 Keen, 14 ; Barrett v. M'Aifc ( 1856),*! Jur. (N. 8. ) 
652 ; Grosvenor v. Dursion (1858), 26 Beav. 97, 99 ; Langdote v. Whitfield 
(1868), 4 K. & J. 426, 436; Stoehs v. Barri (1859), ‘John. 64; Re Egan, 
Mills y. Penion, [1899] 1 Ch. 688); but for cases where this inference was 
rebutted, compare note (fc), p. 708, post. 
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inaccurate, popular soJise it is sufficient to include the whole (i) 
or the residue (/c) of the personalXO estate. 

1328 . “ Heady money,” in ith oidiimry sense, includes money on 
current account at a bnnk (m), or in the liands (»f an agent acting as 
hanker (;0, and inoni\v on deposit account at a bank where no notice 
of withdrawal is re(iuire<l (o) ; but it does not ordinarily include 
iijoiioy on dejiosii account, where a substantial {p) previous notice 
of withdrawal is re({iiire(i(7) according to the usual course of 
busineas on dcpo.MlO*), or other chnsos in action generally («). 


(i) Waita V. romhen (J852), 5 Do (1. & 8m. 676, per Parker, V.-C., at 
p. 670. 

(/.:) Lnpje v. ylfcY/di (1823), Turin & K. 265, u. ; Dowson v. Guskoin (1837), 
2 Keen, 14 ; ('Owlinff v. i'oivling (1859), 26 Poav. 449, per RoMiLLY, M.R., 
Hi. p. 151 ; Mowiaqu V. Sandwich {Karl) (1863), 33 Beav. 324 ; Ke Pringle, 
I) alUr V. Steictirl (1881), 17 ('h. J>. 819; lie Cadogan, i'ailogan v. Patagi 
(1883), 25 rii. J >. 154 ; Ue Maclean, Williams v. Nelson (1804), 11 T. L. K. 
82 ; Jn the Goods of Pramley, [1002] P. 106 ; Ue Howland, Jones v. Row- 
land (1002), 86 L. T. 78. 8o. too, whore the court lias been influenced by 
the pr 0 vsuiiij)l.i(m agaiint in testacy, tJic word “money” has taken in several 
oases a wide iiHsainn^ ; see Lowe v. Thomas (1854), Kay, 360, per 
VVooo, V.-C., at p. 377 ; Boardman v. Stanley (1873), 7 I. H. Eq. 342; 
lie Gadogan, Gndogan v. Palagi, supra, per Kay, .T., at p. 157; Ue 
Derbyshire, Webb v. Derbyshire, [1906] 1 Ch. 136; Re BuUer, liiillcr v. 
Qibenie (1806). 74 L. '1'. 406; He Adkins, Solomon v, Catchpole (1908), 98 
L. 667 ; Jle Harding, Dreww St. Thomas* Jfospiial (1010), 27 T. L. R. 102. 
A spovBio gift coining after the gift in question may in some eases prevent 
it from being residuary (sec Lowe v. Thomas, supra), but is not conclusive 
against a ro.siiluary gifi ; see Ue Pringle, Walker v. Stewart, supra, at p. 823 ; 
Ue Townlcy, ToLvoIei/ v. 2Wn/ev( 1884), 60 L.q’ 304; He Maclean, Williams 
V. Nelson (1804), II '1'. 1j. R. 82. The fact that there is a residuary gift 
olsewhcro in tlie will may rebut tlie inference that the gift of money is of 
a residuary nature (II iJlis v. Plaskett (ISil), 4 Beav. 208, 210 ; Williams 
V. Williams (1878). 8 (’h. D. 780, (^ A. ; Ue Mann, Ford v. Ward, [1912] 
! rJi. 388, 3'Jl. (hstingniflhing Ue Adkins, Solomon v. Catchpole, supra). 

(l) In Stoohe V. Stoole (1865), 35 Beav. 396, Rumillt, M.R., at p. 397, 
gace an instauci^ where he considered that realty would be comprised ; 
ai-d .see Pertnan v. Ryan, [1912] State Reports. Queensland, 145. In 
i’,}(hi\rd V. Prichaui (187u). Jv. K. 11 Kq. 232, Mai.ins, V.-C., at ]». 235, 
said the words in that #hise could not be extended to the real estate, because 
of the favour shown to the heir-at-law : but see note (c), p. 667, ante. 

(m) Taylor v. 7'ai//or (1837), 1 Jur. 401 ; Fryer v. Uanken (1840), 1 1 Sim. 
6.5; Ue Powell's Trust (1858) John. 40; Parker v. M archant (1843), 1 
Ph. 3r>6 ; and see S. 0. (1842), 1 Y. (\ (1i. (\ia. 290. 30.5. 306. 

(n) Fryer v. Uanken, supra 

{o) Stein V. Uitherdon (1 868), 37 L. J. (eu.) 369; Mayne v. Mayne 
y897] ] I. K. 324. ^ ' 

(p) Karnoly, more than twenty four hours’ notice {Re Price, Price v. 
Nficlon. []0()5J 2 Oh. 55, per Eakwell, J., at p. 56). 

!<;) Mayne v. Mayne, supra (seven or ten days) : Re Wheeler, Hankinson 
V Ilayter, [1 904] 2 (.3i. 06 (fourteen days). 

h ) riie wiiiver, bv the bank, of the notice required does not make money 
fto deposited “ready money” (Moyne v. Mayne, supra), unless it is the 
IISU it eourse of bubiiTtss {He RoiimeU, Sofford V. Safford (1913), 108 L. T. 
184), and a ]nere power to reqiiiie notice for money, according to juaetice 
payable MU demand, does not ]»revent money deposited from being ready 
nu>uey {lie. Cosgroves Estate, Wills v. Goddard (1909), Tmes, 3rd April). 
A cmnnmn prsH-tice of Waiver on term.s was not considered suflieient in 
Ue Fnedniun, hriedhion v, Friedmoti (1008), 8 8tate Reports, New* South 
\\'fik.s, 127. 

[s) A.^. for instance, a sum due uu note of hand {Re Powell's Trust (1858), 
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1329. A gift of money “ invested ** in various stocks may, accord- 
ing to the circumstances and the context, he eitlu-r a gift of the 
particular investments mentioned (<) or of the investments for the 
time Wing representing the money which at the date of the will 
was so invested (a). 

1330. The term “ securities ” or “ securities for money,” according 
to its literal meauing, includes such moiieys as are secured either on 
property (/^) or on personal security (r) (including even promissory 
notes {(I) and hills of excliange (e) ), and any stock or other investment 
which by the terms of its creation is a security for the payment 
of money (/), but does not iiicliuhi moneys for which a mere 
acknowledgment of indebtedness has hecui given (a), or the ordinary 
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John. 49) ; money in the hands of an agent not acting as banker 
{Smith V. BiitUr (1840), 3 Jo. As J^at. 505 ; Cooke v. WnfjHier (]8£>4), 2 Sm. 
&; (1. 296, 300, wlierc, however, llie sum in (jiiestion j)a.8scd os “money ** 
generally) ; the a])])orlioned parts of uiireceivcd rent, dividends, interest, 
or pension {Frifer v. Ranken (1840), 11 Sim. 66; May v. Grave (1849), 3 
De (1. & Sin. 4G2 ; Stein v. Riiherdon (1868), 37 L. ,1. (Oil.) 369) ; Goveni- 
ruent or other stock {Rnohin v. Wylie (1862), 10 II. L. (’as. 1 ; lievan v. 
Bevan (188(0, 5 L. K. Jr. 57, C. A.) ; or a share of another testator’s residue 
{In the Will of Atidreivs, Andrewn v. O' Mara (1899), 25 Victorian Law 
Reports, 408). 

(i) Kermode v. Macdonald (1866), 3 Ch. App. 584 ; Harrison v. Jackson 
(1877), 7 Ch. I), 339 ; McClctlan v. Clark (1884), 60 L. T. 616 ; He Hohe, 
Slade V. Walpole (1889), 61 L. T. 497 ; He Slater, Slater v. Slater, [1906) i; 
Oh, 480. In such a case on a subsccpient change of investment by (lu 
testator into stocks not coming within the description, the gift is adeemed ; 
see p. 602, ante. 

{a) he Grice v. Finch (1817), 3 .Mer. 50, not followeil in tJio cases cited 
in note (f), supra ; and compare Morgan Thomas (1877), 6 (Ui. 1). 176, 
179. No ademption results from change of investment in such a case. 

{h) Callow V. ('allow (1,S89), 42 ( Ji. 1). 550 (agpTinent for sale by tcstatc^r 
with provision for mortgage securing instaluif its) ; Fx parte (Javtleu 
(1853), 22 L. J. (cii,)391 ; (Just v. Goring (1854). 18 Beav. 383 (Scottish 
heritable bond); Ogle v. Knipe (1869), L. H. S Kip 434 (mortgage); 
compare Robinson v. Robinson (1851), 1 De (J. M. & G, 247, 262 (turnpike 
bonds). A vcudi»r’s lien was not cfuisidcrcd a security in Goold v. Teague 
(18.59), 5 Jiir. (N. s.) 116 ; but the case was doubted and distinguished in 
Callow V. Callow, supra, following the obfeervatioiis in Siigden, Vendors 
and Purchasers, 14tn ed., p. 684, and Dart, Vendors and Purchasers, 
6"h ed., p. 827. As to gifts of mortgages, see title Moktoaoe, Voh XXI., 
p. 182, note {q). 

(c) As, for instance, a bond {Bacchus v. Gilhee (1863), 3 De G. J. Ac Sin. 
577 ; Ha Beavan, Beavan v. Bcavan (1885), 53 L. T. 245. per Kat, J., at 
p. 247), judgment debt {Puxley v. Burley (1863), 1 New Rep. 609), or 
policy of assurance {Lawrence v. Galsworthy (1857), 3 Jur. (K. 8.) 1049). 

{d) He Bcavan, Beavan v. Bcavan, supra ; but for the purpose of an 
investment clause, see Stiles v. Gtiy (1832), 4 Y. & (EX.) 671. 

\e) Barry v. Harding (1844), 1 Jo. & Lat. 475, per Suqden, L.C., at 
p. 483 ; but see Southcot v. Watson (1745). 3 Atk. 226,^32 (bank-notes). 

if) Bescoby v. Pack (1823), I Sim. & St. 500 (stock in public funds); 
ffudleston v. Oouldsbury (1847), 10 Beav. 547 (shares in canal company) ; 
Turner v. Turner {IS52), L. J. (CH.) 843 (Consols, but not insurance 
company's shares) ; Be Beavan, Beavan v. Beavan, su/pra (Consols and 
railway debenture stocks); McDonnell v. Morrow (1889), 23 L, R. Ir. 591 
(debenture stocks). ^ 

{g) Vaisey v. Reynolds (1828), 6 Russ. 12 (money at bank); Barry v. 
Harding (1844), 1 Jo. & Lat. 476 (I.O.U.): Hopkins v. Abbott (1875), 
L, R. 19 Eq. 222 (banker’s deposit notes) : He Beavan, Beavan v. Beavan 
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description of stock and shares in a public company (^). The 
term “ securities/* however, is very commonly used as a synonym 
for investments, or property dealt with on the Stock Exchange, 
and this meaning may readily be attributed to the word (i), and 
generally other meanings may be given to it, according to the 
context of the will and the circumstances of the case (k). 

1331. A bequest of shares ** in a particular company may pass 
such stock of the testator in that company which is of the same nature 
as and identical in substance with shares (Z), but piiuid facie {m) not 
stock issued as security, such as debentures or debenture stock {n), 
‘‘ Stock,*’ howev(u-, does not pnmd facie include shares (o). 

1332. The meaning in varif)us contexts of the following common 
terms has been discussed articles of domestic use or orna- 
ment ’'(/?); “ carriages ” Uj ) ; “ debentures ” (r) ; “ fortune ” is ) ; 

(1885), 63 L. T. 245. per Kay. J., at p. 247 (l.O.l’.’s) ; ami soe A'e Jfnson'ti 
Will (1865), 34 lieav. 494 (Je^^acy). 

{h) Harris v. Harris (1861), 29 Beav. 107 ; Ogle v. Knipe (1869), L. li. 
8 Eq. 434 (bank stock) ; M^fhnnell v. Morrow (1889), 23 L. R. Ir. 691 
(dharea in compaiiicft) ; Re Kavanngk, Murphy v. Doyle (1892), 29 L. K. Ir. 
333,. 0. A. (partly paid bank shares exolndcd from truatee inveatment 
clauae) ; Re Maiilandt Ohitty v. Muiiland (1896), 74 L. T. 274. 

(t) Dicks V. Lambert (1799), 4 Ves. 725 ; lie Rayner, Rayner v. Rayner, 
fl904J 1 Ch. 176, (J. A. ; Re Johnson, Greenwood v. Greenwood {190*S), 89 
L. T. 520, (k A. ; Re Mart, Perpetual Trustee Co., Lid. v. Hisdee (1904), 
4 State Keports, Now South Wales, 760; Re J. H. (1911), 25 Ontario 
Law Reports, 132. 

(it) Dicks V. Lambert, supra (stock included) ; Re Gent and Rason^s 
Contract, [1906] 1 Ch. 386 (wnerc power to vary securities included power 
to sell real estate). As to '* securitios standing in my name,” sec Re Mayne 
(JC. E.), SUmeham v. Trood*. [1014] 2 <'h. 116. 

(/) Morrice v. Aylmer (1875), L. K. 7 II. L. 717, overruling Oakes v. 
Oakes (1852), 9 Hare, 666; and see Cleveland {Duchess Dowagerjv. Meyrick 
(1867), 37 L. J. (CH.) 125. 

(m) For cases to the contrary, see Re Weeding, Armstrong v. Wilkin, 
[1896] 2 ('h, 364, where testator had no shares. 

(n) Dillon v, J[rA:tns (1885), 17 L. K. Ir. 636, C. A. ; Re Hodman, Hodman 
V. Hodman, [1891] 3 Ch. 135; Re Connolly, Walton v. Connolly (1914), 
llOL. T. 688. 

(o) Re WiUu, Spencer v. Willis, [1911] 2 Ch. 663 (shares of like 
description not included). 

(p) Petre v. Ferrers (1891), 61 L. J. (CH.) 426 (not relics); Re Owen, 
Peat V. Owen (1898), 78 L. T. 643. 

(q) Denholm^s Trustees v, Denholm, [1908] S. C. 43, per Lord Dunedin. 
Lora President, at p. 46 (motor car included: the word is “certainly 
vide enough to cover any form of vehicle in which you are carried. . . , 
The ordinary sense is a carriage drawn by horses *’) : JU Platt, Platt v. 
Platt (1907), Times, 20th April (horse- carriages only held to be included) ; 
Re Dennis, Dennis v. Dennis (1908), 24 T. L. R. 499 (motor car included) ; 
Rc Hall, Ifatson v. Hall, [1912] W\ N. 176 (motor car excluded). 

(r) Re Herring, Murray v. Herring, [1908] 2 Ch. 493 (debenture stock 
included) ; see also Phillips v. Eastwood (1835), L. & G. temp. Sugd. 270, 
291, 292 (policies of assurance included under the particular will); Re 
Lane, Luard v. Lane (1880), 14 Ch. D. 856 (debenture stock not included), 
has soinetiiqes been doubted; see Dillon v. Arkins (1885), 17 L. R. Ir. 
630, C. A. Similarly, % gift of debenture stock passes debentures if no 
debenture stock exists to satisfy the gift (Re Nottaqe, Jones v. Palmer 
(No. 2), [1895] 2 Ch'. 667, C. A.). 

(•) Baring v. Ashburton (1886), 54 L. T. 463; Bacon v. Cosby (1851), 4 
Do 0. & Sm. 261 ; Spearing v. Sawkes (1857)» 6 1. Ch. R. 297. 
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“ furniture ”(t); “household elleet8”{«); “houseliold furniture” (o); 
“ household furniture and effects ” {b) ; “ household goods "(c); 
and similar expressions (d) ; “ personal estate/’ or “ personal estate 
and effects," or personal property ’* (r) ; “ plate " {/) ; ** pro- 
perty " (g) ; “ real estate ” {h). 

(t) Be Seton-Smith, Bumand v. Waiie, 1 1002] 1 Ch. 717 (tenants and trade 
fixtures there excluded) ; lie Londesborovgh, Bridgeman v. Fiizgnald 
(1880), 60 L. J. (CH.) 0 (pictures) ; Hele v. Herbert (11 r>2), 2 Vos. Sen. 430 
(china) ; Cremome v. Antrohns (1829), 6 Russ. 312 ; Holden v. Ramahotiom 
(1863), 4 Giff. 205 (plated articles) ; Peire v. Ferrers (1891), 61 L. J. (cii.) 
426 (not relics). Books as a rule are not included, at any rate in an 
eighteenth centmy will (Bridgman v. Dore (1744), 3 Atk. 201. 202 ; Kelly 
V. Powleit (1763), Amb. 605; Cremorne v. Anirohus^ supra, at p. 321 ; 
Porter T. Toumay (1798), 3 Ves. 311), but it seems that having regard to 
modern habits of life an intention to include bonks in the term is now 
readily inferred (see Ee Holden (1903), 5 Ontario Law Reports. 160. 102), 
for example, in a gift of a house and its furniture, as ko])t up in the 
testator’s lifetime [Ouselcy v. Anet-nithcr (1847), 10 Beav. 4,'>3, 402; 
Hutchinson y. Smith (iHdZ), 1 New Kep. 613). 

(u) Re Bourne, Bourne v, Brandreth (1887), 68 L. T. 537 (wine there 
included), following (-ole v. Fitzgerald (1823), 1 Sim. A St. 189, on appeal 
(1827), 3 Russ. 301 ; Re Anhhuruham, (ialty v. Asihlmrnhoin (1912). 107 
L. 3’. 00! (motor included). 

(rt) Kelly v. Powlct (1703), Amb. 605 (plate, pictures etc.) ; Mmming v. 
Purcell (1855). 7 Do (1. M. i 0. 55, 68, A. (]»art of tavern furniture for 
domestic or personal use); Stone v. Parker (1800), 29 L. J. (cn.) 874 
(cows, horsOH, farming stock, primd /acic excluded ) ; Finney v. Orice (1878), 
10 T). 13 (not fixtures). 

(6) Pratt V. Jackson (1720), 1 Bro. Pari. Pas. 222 (furniture in hoii»< i* i 
furnished, there excluded) ; Northey v. Paxton (1888), 00 L. T. 30 (mu, 
jewellery) ; Tempest v. Tempest (1866), 2 K. & J. 636 (personal ornamontH 
and chattels not for use or ornament in the house, excluded) ; Field v, 
Pecketi (No. 2) (1 861 ), 29 Beav. 673 (ornaments) ; Stone v. Parker, supra (not 
farming stock) ; MacPhatl v. Phillips, [1904] 1 1. R. 166 ; Ee Eammerdey, 
Eeasman v. JJammersley (1899), 81 L. T, 160 ; Ee Howe, Femiehough v. 
Wilkinson, [1908] W, N. 223 (motor cars includcfi). Oboses in aiition were 
excluded in Marshall v. Bentley (1862), 1 Jiir. ;n, s.) 786; Newman Y. 
Newman (1857), 26 Beav. 218. 

(c) Pelleie v. Ilorsford (1856), 2 Jur. (N. 8.) 514; Nieholls v. Osborn 

(1727), 2 P. Wins. 419; Stapleton v. Conway (1760), 1 Ves. Sen. 427 ; sco 
Re Johnson. Sandy v. Eeilly (1905), 92 L. 3’. 357 (•» household property " 
there shown to mean residue). * 

(d) In ascertaining what passes under such a bequest in the will of a 
trader, the court will direct an inquiry, distinguishing articles used for his 
own domestic or personal use, or in the way of trade or" as merchandise ; see 
the decree in Le Farrant v. Spencer (\1 4S), 1 Ves, Sen. 97, given in Hanning 
V. Purcell (1855), 7 De G. M. & G. 55, 64, n., C. A. 

(«) Such expressions primd facie are confined to personal estate in the 
legal sense, as to which see p. 508, ante {Buchanan v. Harrison (1861), 31 
L. J. (CH.) 74 ; Belaney V. Belaney (1867), 2 Ch. App. 138 ; Ex parte 
Yates (1869), 20 L. T. 940), but may in the context or circumstances 
include realty (Doe d. Tofield v. Tofield (IM), 11 Last, 246, 249 (moaning 
property over which the testator had an absolute nensonal power of 
mspoaition); Lines v. Lines (1869), 22 L. T. 400; uadman v. Qadman 
(1872), L. K. 13 Eq. 470 ; Ee Smalley, Smalley v. Smalley (1884), 49 L. T. 
662 ; Be Woes, Ee Clark (1901), 96 L. T. 768). 

if) Holden , Eamshottom (1863), 4 Giff. 205 (plated articles excluded) ; 
ana see Re Lewis, Prothero v. Lewis (1909), 26 T. L. E. 145 (silfer-mounted 
artioles excluded) ; Field v. Peokett, supra, at p. 574. 

is) In gifts sucih as a gift of ” my proper! v ” tlib word prirnd facie 

(h) For note (h), see p, 712, post. 
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Sub-Sect. 7.— i?est<fitary GiJU. 

1333. Many words are, in a suitable context, capable of denoting 
the whole or the residue of the real and personal estate of the 
testator (i). 

The appointment of any person to be “residuary legatee” 
primd facie (k) only gives him the residue of the personal estate (/), 
but if the context oi- the circumstances reqiyre it may also pass 
the residue of the real estate (ra). 


iucludos the teslalor’s real and personal estate and the whole of the 
testator s interest thereiu {Doe d. Wall v. Lanfjlands (1811), 14 East, 370; 
JonCH V. Slcbiner (18.35), 6 L. J. (on.) 87 ; Thomas v. Phelps (1828). 4 
Kuss. 348, 351 ; Sawfnarez v, Saumarez^ l)e IJavilland v. Saumaiez (1839), 
4 My. & i'r. 331, 338 ; Mornson v. Hoppe (1851), 4 J)e G. & Sm. 234 ; 
Ee (heenwich Hospital Improvement Act (1852), 20 Ileav. 458 ; Lloyd v. 
Lloyd (18G9), L. It, 7 Kq. 458; Cameron v. Harper (1892), 21 Canada 
Supremo (’ourt Reports, 273). 

(/i) As to Uio t(5chfiical moaning of the word, apart from the Wills Act, 
1837 (7 Will. 4 & I Viot. c. 26), s. 26, or a coJilrolling context, sco title 
Real Piiopeuiy and ( hattels Real, Vol. XXIV., p. 163. As to a 
doviso of real estate as affootod by the Wills Act, 1837 (7 Will. 4 & J Viet. 
0. 20), BOO pp. 50S, 703, ante ; in cases boloro the statute, leaseholds wore not 
included, unless either tlie will showed an intention that they should be 
includod, or there was no real estate for the gift to operate on in its 
ordinary sense (Hwifi v. iiwifl (1859), 1 Do 0. E. As J. 160, 170). For an 
oxainple of a special meaning given to the word, see Evans v. Evans 
(1849), 17 '^im. 86 (certain tithes excluded). 

(i) Hlight v. Uarlnoll (1883), 23 (li. L). 218, 222, C.A. See, for example, 
Euxiep V. Hrooman (1785), 1 Bro. C. C. 437 (“ all 1 am worth “) ; J)oe d. 
Wall V. hanalands (1811), 14 East, 370 (“the residue of all my property 
goods and chattels”); Wilcev, Wilce (1831), 7 Bing. 664 (“everything 
else I die possessed of”); Oreen v. JJunn (1855), 20 Beav. 6 (all my 
freeholds not hereinbefore devised); Cogswell v. Armstrong (1855), 2 
K. Ai J. 227 (all other real and personal estate) ; and coiupan*, ir«mrr v. 

(1851), 15 .fur. 141 ; Phillips v. Heal (1858), 25 Beav. 25; Be 
Greenwich Hospital Improvement Ad (1855), 20 Beav. 458 (“all my . . , 
other proiierty of ©very description”); Atiree v. A«ree(1871), L. R. 11 
Eq. 280 (“ all the rest ”) ; Smyth v. Smyth (1878), 8 (3i. 1). 561 (“ all the 
rest, residue . . . and all other my effects”) ; compare Constable v. Bull 
(1849), 3 De G. & Sm. 411; Hihbcns v. Potter (1879), 10 Ch. D. 733; 
Be Johnson, Sa7idy Beilly (1905), 92 L. T. 357 (“the remainder of 
household property ”) ; Be Craven, Crewdson v. Craven (1908), 100 L. T. 
284 (the rest of my investments). Even the phrase “etc.” may suffice 
(Chapman v. Chapman (1876), 4 Ch. 1). 800 ; Be Andrew's Estate, Creasy 
V. Graves (1902), 50 W. R. 471). As to “effects,” see p. 700. ante ; as to 
“estate,” p. 701, ante. 

(k) As when used alone or in a will wliich appears to make a distinction 
4)etween real property and personal propeily (Singleton v. Tomlinson 
(1878), 3 App. Cas. 404, 417). 

(Z) Wills V. in/fe (1841), 1 Dr. War. 439 ; Kelleit v. Kellett (1815), 3 
Dow, 248, H. L., explained in Windtis v. Windus (1856), 6 De G M. & G. 
549, 557, 558 ; Lea v. Grundy (1857), 1 Jur. (N. s.) 951 ; Cooney v. Nicholls 
(1881), 7 L. R. Ir.(fl07, C. A, ; Gethin v. Allen (1888), 23 L. R. Ir. 236 ; Be 
Morris, Morris v. AUicrden (1894), 71 L. T. 179. 

\m) As, for install©©, where the intention to dispose of the whole real 
and personal estate is shown or inferred (Pitman v. Stevens (1812), 15 
East, 505 Day v. Daveron (1841), 12 Sim. 200 ; Davenport v. CoUman 
(1942), 12 Sim. 688; JTarrfw v. Newton (1844), Drury temp. Sug. 464 ; 
SvcMS V. Crosbie (1,847), 16 Sim. 600 ; Wildes v. Davies (1853), 1 Sm. & 
G. 476 ; Be Gyles (1863), 14 I. Ch. R. 311 ; SingUton v. Tomlinson (1878), 
3 App. Cas. 404 ; Be SiOter, Fwrant v. Carter (1881), 44 L. T. 603 ; Be 
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The effect of a gift of general residue, and the property comprised 
in it, are dealt with elsewhere (//); similar rules hold* good as to 
particular residuary gifts by way of general de8crij)iion8 of particular 
kinds of property belonging to tlie testator remaining undisposed 
of (a). A direction that a share of residue shall iiiiniodiately (as in 
cases of revocation (h) or lapse (c) of that sliai'e") or on iiny event (rf) 
fall into residue prinid facie constitutes a gift of that share hy way 
of addition to the other shares of residue. 

Skct. Sy.—Deseriptmis of Donees, 

SuiJ-SErT. 1. — Time of Ascer!(ii)inig the Jhnec. 

(i.) /;i Gentruf. 

1334. The ascertainment of the doruie is an element in ascer- 
taining the vesting of the gift ; accordingly, the presumption in 
favour of early vesting (e) lias been invoked, in doubtful cases, to 
assist in determining which of various persons was intended by a 
description which was capable of denoting any of them(/); but 
in genernl tliia presumption does not assist in finding out whom the 
testator intended as the objects of his bounty (//). An express 
directmn as to vesting (for oxamjile, at a specilied age) or a gift 


GrmUij, Travers v. O'Donoghue, (lOlOJ 1 I. R. 239, 242 ; Re Pereira, 
Worsley v. Society for the Piopagation of the (hspel 28 T. L. li 

479. The fact that parts of the leal estate are sixa-ilically devised ina) h* 
siiilicicnt to give the residuary legatee the residue of tlio real estni- 
{Ilughes v. J’ritchard (1877), 0 i'h. J). 24, C. A., explained in Re Methuen 
and Blore's Gontraet (1881), 18 Oh. D. 696, 700) ; but not whore the 
residuary legatee is one of tlio specific devisees {Uillas v. Hillas (1847), 
10 I. K([. K. 134; Re Morris, Morris v, Atherden {IHH), 71 L. T. 179; 
Re Gihhs, Martin v. Harding, [1907 | 1 (.'h. 465, 468). The fact that the 
testator liad no real ('state at the date of his will {Re Methuen and Btore's 
roriffrtci (1881), 10 t’h. I). 696), or had no real et. ate other than that of 
which the will contains specific and coin]>lcle dispo.^itions {Re Oihhs, Martin 

V . Harding, supra), is ag.'uiist extending 1 ho meaning of “ residuary legatee/’ 
though not conclusive on the jioint [Re Stephen, Stephen v. Stephen, [1913] 

W. X. 210, where Re Gihhs, Martin v. Harding, is distinguished on 

the context of that case). 

(n) Sec title Exkcutoks and Administkator.s, Vol. XIV., p. 280. As 
to the effect of two residuary gifts, S(!e p. 678, anitc. 

(а) M'Kayv. 3/ ‘A’ at/, f 1900] I I. U 213, 217 (rcsidin of iiiniituro etc.) ; 
Mason v. iigden, [1903] A. C. 1 (residue of freeholds). In Re Brown 
(1855), 1 K. & J. 522 (hereditaments couijmsed in a se.ltlement). and 
Springett v. Jenings (1871), 6 f’h. App. 333 (hereditaments in a named 
parish), the descriptionH were specific and not gcnt'ral. 

(б) See p. 582, ante. 

(c) See p. 607, ante, 

(d) Re Wand, Escriit v. Wand, [1907] 1 f'h. 391 ; Re Ballanc*^^ 
Ballanee v. Lanphier (1889), 42 Ch. D. 62. 

(e) See pp. 797, 798, post. 4 

(/) Radford v. Willis (1871), 7 Cli, App. 7, 10. The “rules of con- 
venience” (seep. 715, po8<) are sometimes said to bo direx'ted to make 
the property vest as early as possible {Gimblett v. Purton (1871), L. R. 
12 Eq. 427, 430). • 

ig) Doe d. Smith v. Fleming (1836), 2 Cr. M. & R. 038, per Lord Abinger, 
C.B., at p. 654 : “ it properly docs no more than BUgg<iiit the most desirable 
method of carrjing that intention into effect when those objects are 
discovered, assuming that they can be ascertained.” 
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Wills. 


Bmt. 6. 
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tjonsof 

Donees, 

IndivuluAls. 


ellipses, when 
context clear. 


over is in general immaterial in ascertaining the class (/i) unless it 
alters the description of the class (i). 

(ii.) Individuals. 

1335. Where the donee is designated by a description which may 
at different times apply to different individuals, and the context 
does not point to any future time as the time at which the donee 
is to be ascertained, then pnmd facie the only person who is 
entitled to take is the one who satisfied the description at the date 
of the will (k) if ilit^re was any person who to the knowledge of the 
testator then satisfied it(0- Where tlie context shows that the 
donee is to be ascertained in the future, but does not show at what 
specific time, then the first person to satisfy the description is 
presumeid to be intendfjd (w). The context may, however, show that 
the donee in each case is to be ascertained at the death of the 
testator, or some other definite future time. 

(iii.) Clams. 

1336. The words of the will may clearly indicate tlio point of time 
at which the class is to be ascertained ; thus, in a gift to children 
“ now living ” only those in existence at the date of the will can take, 
and all children born after that date are excluded (a); in a gift to 
children living at the death of the testator or any other person (a), 
or at any particular future tiine(/>), or to children now born or to 

(h) Williams v. Haythome^ Williams v. Williams (1871), 6 Ch. Ai>p. 782 ; 
Re Payne (1858), 25 Beav. 550 (to be vested at twenty-oue or on leaving 
ittsue at death before tliat age). 

(i) Williams v. Russell (1803), 10 Jur. (N. s.) 168 ; Re Knowles^ Sottagt 
V. Ruxlon (1882), 21 i)h. l), 806. 

(k) 'riio provisions of tlio U'ills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), 
B. 24, do not apply with reference to the objects of the testator's bountv 
illulhck V. Bennett <1855), 7 Do G. M. & G. 283, 285, 286; Gibson v. 
Gibson (1852), 1 Drew. 42, 62 (as t«> oxelusion of w'idow from dower) ). 

(l) Lomax v. Jlohnden (1749). 1 Ves, Sea. 290 (the first eon of the bodv 
of C. ; the second son, who was then tJie eldest, took) ; Thommon v. Thomp- 
son (1844), I (?oll. 381, 388, 391 (eldest boji at date of codicil took) ; Rt 
Whorwood, Ogle v. She^rborne {Lord) (1887), 34 Ch. D. 446 (to “ Lord S. ”) ; 
ReLaQan and Downes Contravt^ (1897J1 I. K 469 (superioress ot two con- 
vents) ; Ami/ot V. iJwarris, [1904] A. C. 268, P. i!. (“ the eldest son of my 
sister ”). Re llarru's (1854), 2 W. 11. 689, is incorrect. As to gifts to 
a “ wife,” see p. 761, post ; to servants, p. 759, post. 

(w) Radford v. Willis (1871), 7 Oh. App. 7 (gift to future husband *’ of 
daughter unmarried at date of will) : as to gifts to one of a number of 
persons, see note (w), p. 680, ante ; as to gifts to an “ eldest son " etc., 
'p. 748, post. 

(n) James v. Riclardsm (1677), 1 Eq. Oas. Abr. 213, pi. 11. 

[a) Barker v. Lea (1814), 3 Vcs. &r B. 115 ; Jennings v. Newman (1839), 
10 Sim. 219, where the gift was postponed to a life estate to one of the class, 
who was hold to take; Turner v. Hudson (1847), 10 Bcav. 222. 

[h] Jee V. Avdlep (1787), 1 Cox, Eq. Ca.^i. 324 ; Hughes v. Hughes (1807), 
Doddy. Wake (1837), 8 Sim. 616; Boughton v. Bonyhton 
n848), 1 H. L. Oas. 406; Bodson v. MickleihwaiU (1854), 2 Drew. 294. 

Lett V. Doryaer (1855), 3 Sm. &.G. 83: SUiart v. Cockerell 
Ob- App. 713; and see Re Beighion^s SeiUed Estates (1876), 2 
On. D. i HH, 0. A. WW© lifo interests are given to several persons in 
suooeauon, and on the death of the last-named person there is a gift to a 
class of persons “ then living,” the word ” then ” is generally to be taken 
as referruig grammatically to the death of that peisoHi even where such 
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be born during the lifetime of their named parent (r), the time of 
ascertaining the class is iixod by the express words of tlie will. In 
all such cases there is no room for the application of any canons of 
construction. 

1337. There is iio rule that whore there is a gitt to a class on a 
contingent event the time of hap]) 0 ning of the contingency deter- 
mines the individuals coni])osing the class (r/); the circumslance, 
however, is to be taken into consideration in combination with 
other indications of the testator's intention to be found in other 
parts of his will(r), and on the whole context of the will tho 
(le8cri[)tion of the class may be varied and the contingency applied 
to the class ( /*). 

ms, Where, however, it cannot be gathered, from the context 
and circumstances of the case, what time is referred to for 
ascertaining a class, the court acts upon certain canons of 
construction, whicli have been framed for the convenience of the 
tlonees and of the adTuinistration of the property, and have 
accordingly been called rules of convenience (^;). 

1339. The lirst rule of convenience is as follows : 

A class (A) is pr brut facie composed of those members (if any) 

death took place heioro tho death of tho tofttator {Archer v. Jegon (18117), 
8 irdm. 44(1; Ue Milne, Orani v. Ilegftham (1888), 57 L. 'r. 828, V. A.; 
Palmer y. Orpen, [1804] 1 I. H. 32). For examples of c.ws where ‘‘then ’* 
was rofcriod to the death of the testator or other period of distributi* i. 
see Gaskell v. Holmes (1844). 3 Haro, 438; }Yid(livombp v. Miller (1^’.''!), 
1 Drew. 443). 

(c) Scott V. Scarborough (Earl) (1838), 1 Beav. 1.'54. 

(d) /ioulion V. Heard (1853), 3 T)o (1. M. & G. 608, C. A., per Turner, 
L.X, at p. 612 ; Hickling v. Fotr, [1809] A. C. 16, per Lord Davet, at 
p, 35. 

(e) Selby v. Whittaker (1877), 6 Ch. D. 239, < - A,, pea Baggaelat, L.J., 
at p. 250. 

(/) Ibid. Thus, in a gift, if a named person dioiild leave any (diild, to 
all his children, the class is not restucted to chddreii wiiom ho leaves at 
his death {Boulton v. Beard, supra; AV Lachlan v, Taii (J86(t), 2 De G. F. 
& J. 449; as to tho application of tho rule in Emperor v. Rolfe (1740), I 
Vc«. Sen. 208, to vrills, see p. 671, ante). But thf^ context may show the 
contrary, as, for instaiico, if the gift is io ‘‘such" children {Sheffield v. 
Kenncti 4 De G. & J. 593 ; Re lFaf«on « Trusts (1870), h. R. 10 Eq. 
30), or 18 to “vest’' (used in its legal sense) at the death of the parent 
{Selby V. WhiUnker (1877), 0 Fh. D. 239, C. A.; Boe also WUson v. Mount 
( 1854). 10 Ih iiv. 292 (gift over, if no “ such issue) ). 

{g) Be Emmet's EsirJe, Emmet v. Emmet (1880), 13 Gh. D. 484, C. A.; 
Be Powell, Crosland v. Holliday, [1808] J (di. 227, per KekewicU, J., at 
p. 230. The rules are admittedly not founded on any view of the testatoFs 
intention ” {Be Emmet's Estate, Emmet v. Emmet, supra, per Jessel, M.R., 
at p. 490; Re Bobcits, Bepiugton v. Boberts-O'awev (1881), 19 Uh. D. 
520, 527, C. A.), and are artificial*’ {Leake v. Robinson (1817), 2 Mer. 
363, per Grant, M.R., at p. 383). The rules general]^ for aHc-ertainment 
of a class, both as to personal property and real preiperty, arc said to bo 
founded on the presumption that only persons in being are intended to 
take {Ellison v. Jirey (1148), I Ves. Sen. Ill, 114; Crone v. Odell (1811), 
1 Ball & B. 449. 459, affirmed, sub nom. Odell v. Grone (1816), 3 Dow, 61, 
H. L. ; BartUman v. Murchison (1831), 2 Russ, k M. 136, *140). As to 
the rules for ascertainiug a class taking in default of appointment under a 
power, see title Powers, V’ol. XXIII., p. 71. As to Implied gifts to the 
objects of an unexercised power of selection, see ibid., p. 70. 

I A) As to what kinds of clashes are subjec^t to this nife, see p. 720, post. 
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Wills. 


Skjt. h. oxisting ascertainable and capable of taking (i) at the death of the 
Descrip- testator (/c) ; but where the period of distribution is at a later date, 
tions of the class opens so as to lot in all those njenibers coming into existence 

Doi^s. l)efore the period of distribution (i). Where, however, the gift is 

immediate, but at tlie death of the testator no member of the class 
has yet come into exi^^tence, then all the members of the class who 
are born at any future period jnimd fade are intended to take under 
the gift (a). 

Effect of As regards mein bers of a class who die before the testator, the class 

death ijcfore jg ascertained indo])endenlly of tljem, and there is no question of 
diBtjibuto. shares (/>), and they are not included (r) ; nor where 

they are issue of the testator do they take by leaving issue living at 
the death of the testator, even where the class consists of but one 
person (d ) As regards members of a class taking luider a postponed 

(i) Fell V. Biddolph (1875), L. R. 10 (.!. P. 701, 709 (two hiid atlested 
will ; sec p. 556, ante) ; He Coleman and Jarrom (1871), 4 Pli. 1). 165, 169 
(“ tliOBO who bocoino incapahlo ol taking — wbc-tlior by dying in tbo 
loBtator’a lil'oiirao or by attesting the will or by somo other operation of 
law — donottake”: i/)id.,p<;r Jessel, M.R..atp. 173). Similarly, as to the 
case whore future illegitimate children incapable of taking are c.omprised 
in the description, see pp. 542, 543, ante, 

{Ic) Re Winn, Brook v. Whitton, [1910] 1 Ch. 278, per Paiuceu, J., at 
pp. 286, 280 ; Singleton v. (1784), 1 Cox, Kq. C'afi. 68 ; Hill v. Vluipman 
(1701), 3 Bro. C. C. 391 ; Viner v. Francis (1789), 2 C^ox, Eq. Cas. 190; 
Tudor, L. C. Real Prop., 4th ed., p. 417 ; Davidson v. Dallas (1808), 

14 V'cB. 576. 'riiis rule applies to an immediate gift to a clasa “ or ho many 
of them afl shall be living ” at a postponed period {Trelawney v. Molesworih 
(1701), Oolles, 163). As to a gilt to a class of “ unmarried ” persons, see 
JuhherY. Jubher (1839), 9 Sim. 503 ; Blagrove v. Voore (1859), 27 Beav. 
138 (ascertained at death) ; Hall v. HoherUvn (1853), 4 De G. M. & G. 781, 
C. A. 

(1) Ellison V. Airey (1748), 1 Ves. Sen. ill ; Bartlett v. JJollisier (1757), 
Amb. 334; Congreve v. Congreve (1781), 1 Bro. C. C. 530; Devisme v. 
McMo (1782), 1 Bro. C. C. 537 ; Simmons v. Vallance (1793), 4 Bro. C. C. 
345 ; Middleton v. Messenger (1799), 5 Ves. 136 ; Walker v. Shore (1808), 

15 Ves. 122, 125 : Tehbs v. Carpenter (1816), 1 Madd. 290; Marshall v. 
Bousfield (1817), 2 Madd. 166; Cooke v. Bowen {1840), 4 V. & C. (ex.) 
244; Moffati v. Barnie (1853), 18 Boav. 211, 214; Oppenheim Henry 
(1853), 10 Hare, 441 ; Browne v. Hammond (1858), John. 210, 212, n. ; JEJe 
Wood, Moore v. Bailey (1880), 43 L. T. 730. This rule is general both in 
England and Scotland ( IFood v. Wood (1861), 23 Dunl. (Ct. of Sess.) 342; 
Ross V. Roes (1878), 5 R, ((X. of Se^.) 833, approved in Hope Johnstone 
Sinclair's Trustees (1904), 7 F. (Ct. of Sess.) 25 ; Hickling v. Fair, [1899] 
A. C. 16, per Lord Davey, atp. 35 ; ap 2 ilicable, 1 should suppose, wherever 
the English language is used.” Apart from this lotting in of additional 
members, the postponement of the gift docs not postpone the time of 
ascertainment of the class {Leev, Lee {I860), I Drew. & Sm. 85, 87) ; and 
Athor persons who come into existence after the period of distribution arc 
excluded {Hill V. Chapman (1791), 3 Bro. (\C.391 ; Be Roberts, Reping'on 
V. Roberts-Gawen (1881), 19 (’h. D. 520, 527). As to what is the period 
of distribution, see pp. 717 cl seq., post. 

(u) Weld V. Bradbury (1715), 2 Vern. 705 ; Shepherd v. Ingram (1764), 
Amb. 448 ; Odell vf Crone (1815), 3 Dow, 61, H. L. (“ younger children ”) ; 
Tjfttke V. Robinson (k817), 2 Mer. 363, 383 ; Hutcheson v. Jones (1817), 2 
Madd. 124; Harris v. Lloyd (1823), Turn. & R. 310, 314; Armitagc v. 
HViUiams (1859), 27 Beav. 346. 

(i>) Swp..614, anlc. 

(c) FiLtoy V. Richmond (Duke) (1858), 28 L. J. (CH.) 750. 

(d) Olney v. Baio3 (1866), 3 Drew. 319 ; Browne v. Hammond, supra 
(deciding (hat the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 33 (as 
to which see p. 610. ante), had no application) ; Re Harvey's (^»r j^.) Estate, 
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gift, the death of any of them who ha^s survived the testator but before 5. 

the period of distribution does not defeat his iiitei vst {e\ provided that Descrip- 
the contingency of surviving tliat period is not pai t of tlie description tions of 
of the class (/ ) ; thus, the objects among whom the proptM ly becomes 
ultimately divisible are those members of the class who may he living 
at the period of distribution, and the re])roseiit.» lives of such as 
may have died before that period li.iving survived the testator p/). 

1340 . The period of distribution maybe postponed either by r«riod of 
some prior gift, or by the nature of the pro[)orty given, or by the <J'!'tribuaon. 
conditions attached to the gift. 

In cases where the gift is postponed to a lib*, esliile the pei iod of hi ^^ft8 post- 
distribution is usually, but not necessarily, the <loLerm illation of 
the life estate (/i) ; hut tlie existence of a mere cduirgt; on a fund, ‘ 
for example an annuity cliarged on it, does not ncci^ssarily alh'.ct 
the time for ascertaining the period of distribution (/). 

If there is a prior life interest determinable on liankrujUcy and hi .ijiffs poHt- 
tbere is no extension of the class of chihhi'n Jet in, tlie class is 
fixed at the time of bankruptcy (/r) ; hut where tiu) limitation over 
to tlie class after ilie life interest postpones jiayiimiit until the 
deatli of the life tenant (/), or (‘\pressly directs the jiropeily to he 
applicable in the same manner as if the lih^ tenant were dead (//i), 


Harvey v. Gillow, flS03] I ('’li. oft?; He /itaara/*, Kuim'ar v. IhnneU 
(1904), 90 h. r. 537. 

{e) Devinme v. Mclio (1782), 1 line 537 ; ^lantey v. fVu7»(17Si; 1 
('ox, Eq. Cas. 432; Cooke v, Bowen (J840), 4 Y, r. (kx.)24<J : /, 

Ifatfion (1840), 11 Sim. 73; Swan v. Jhwdni [IHi'l], II L. .1. (iii i i >; 
Locker v. Jiradley (1842), 5 lioav. 593; Sabnon v. Gicen (iHl'.i). 1 1 I’x . 
453; Battiiton v. Batlitton (1855), IDlieav. (>38. Sia-h pcrsoiiH sue s.nd in 
several cases to take vested interests subject to beiiiir di vented in (jiianiii y 
by the birth of further members of the class (see, iov example, Stanley v. 
Wine, gujna : Baldwin v. Bogera ( 1 853), 3 I)e G. AT, iSc li. (>49) ; f)ii< “ vested” 
is then used in llie sense of ” trarisinissiblo ” • iily. and not in th(‘ usual 
legal sense, and “ divesled ” in the sense of *' ^ 'mini died ” ; see, furllier, 
note (tO, P- 802, post, 

(/) Barry. Barr (1833), 1 My. & K. 547 (1o “ devolve ” on children of 
life tenant), 'riiere may, however, be a gilt over or a suI)stitnlioniiry gilt 
defeating a member’s interest (Bope. v. Whitromhe (IS27), 3 Unsi. 124; 
Be Miles, Miles v. Miles (1889), 61 ^j. '1'. 359j. and see Be Shaw. 
WUliams v. Bledger (1912), 50 Sol Jo 380 
{g) Be Boberls, Bercival v. Bsberts, [1903] 2 Oh. 200, per JoytTO, J., at 

p. 202. 

{h) Ayton V. Ayton (1781), 1 (k)x, Eq <'as 327 ; Middletony. Messenger 
(1799), 5 Ves. 136 ; Barnahy x. Tassell (1871), L. K 11 Eq. 363 ; eoinpnre 
Bi Knapp's Seillement, Knapp v. FassaW, [1895] 1 ( 'li. 91, per Noj; jh. .) , at 
p. 96. As to a gift lo the desoendanU” of two .Hicees-ive life tenants, 
sec Be Bobeiis, Bepington x. Boberts Gawen (1882). 19 Oh. J). 520, par 
Jessel M.K., at p 627. 

(i) Ilill X. Chapman (1791), 3 Bro. 0. 0. ,391 ; Sii.glrlon v. (Jillaivt (1784), 
1 Cox, Eq. ('as. 68; Watson v. Watson (1840|, 11 birn. 73; Coventry v. 
Coventry (1865), 2 lirew. &i Srn. 470 ; Borhfl v. Wadsworth (1804), 12 VV. ll. 
623; Be WhiUjord, JnglU Whiteford, [190.3] I (di. 889; sec, however, 
Be Hiscoe, Iliscoe v. Wuile (1883), 48 L. 1. 510 ; Gardner v. James (1813). 
6 Beav. 170 (ea’^es wheitf theie could be j.o di«l nbutioii until the dealli of 
the surviving annuitant ). « 

(k) Be Smith (1802), 2 John. H. 594, 6oo, 601 ; Be Aylwin's TruUs 
(1873), L. B. 16 Eq. 585. 

(?) Brandon v. Aston [ 1842), 2 Y. & C. (rx.) 24 
(m) Be Bedson's Tmsis (1885), 28 Oh. lE 023, A. 
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this extends the class so as to let in those coming into existence 
until the death. 

In certain cases where a life interest has i)een determinable on 
remarriage, and the gift over expressly referred only to the death 
of the life tenant, but the court construed the gift over as impliedly 
intended to take effect on tho remarriage (a), the class of children 
has been held to be ascertained at the remarriage, although 
expressly described as to be ascertained at the deatli (o). 

1341. Where the, property is reversionary the period of distri- 
bution may be posiiioned until it falls into possession (2;) ; but 
there is no postponement in case of a gift of a residue which 
includes a reversionary interest with other properly (q). 

1342. TIio second rule of convenience deals with the determina- 
tion of the period of distribution where the gift is of tho corpus of 
projiorty (]•) and is postponed by reason of the conditions attached 
to it, as whore payment is to bo made on the attainment of a 
spocified ago by tho donee («), or on his or her marriage (f), or in 
other cases, it appears, where such conditions are of a nature 
])ersonal to tho donees ; this rule is as follows : — 

Where tho postponement of enjoynunt is duo to conditions 
attached to the gift, tho period of distribution is considered to be 
as soon as tho conditions are so far performed that some one 
member of the class would be entitled to the enjoyment of his 
share, if tho class were then not susceptible of incre ase (u). Thus, 
where there is an iniuiediaie gift to a class, to be paid on 
their attaining a spticilied age, the j)oriod of distribution is the 
death of the testator, if any momher of the class has then attained 
that ago (//•), and if not, at the time of the first occasion when a 
member attains that age (a\ 

(n) According to the rule in Luxford v. Cheeke (16S4), 3 Lev. 125 ; soe 
p. 805, 'post, 

{ 0 ) Bainhridge v. Cream (1852), 16 Beav. 25. followed in Stanford v. 
Stan ford (1886), 34 Ch. D. 362, 366 ; Ee Tucker, Bowchier v. Gordon (1887), 
50 L. T. 118, where, however, Stirling, J., said, at p. 119, that he did not 
understand Bainhridge, v. Cream, supra ; Re Dear, Helby v. Dear (1889), 
61 L. T. 432, where Rat, J., said, at p. 434, that he considered Bain5nVI<7« 
V. Cream, supra, to bo a reasonable extension of Luxford v. Cheeke, supra, 

(p) Walker v. Shore (1808), 15 Ves. 122, 125, followed in Harvey v. 
Strnchey (1852), 1 Drew. 73, 123. 

{q) Bagger v. Bayne (1857). 23 Beav. 474 ; Coreniry v. i'oventry (1806), 
R .Drew. & Sm. 470. 

(r) As to gifts of income, see p. 721, post. 

* («) See tho text, infra. Where. ho\v<3ver, a class takes at birth, a gift 
over on the me in hors failing to attain a epetifjed age does not posipone 
the period of distribution {Davidson v. Dallas (1808), 14 Ves. 578). 

{t) Banington v. Ti'istram (1801), 0 Ves. 345 ; Dawson v. Oliver* Massey 
(1870). 2(^h. I). 763, 766. 

iu) Re BmmeVs Estate, Emmet v. Emmet (1880), 13 Ch. D. 484, 490; Re 
Fedson's Trusts (1885), 28 Ch. D. 523, o2C, ( A. ; Re Knapp's Settlement, 
Knapp V. Vassall, [1^6] 1 Ch, 91, 96 ; Underhill and Slrahan, Inter- 
pretation of Wills and Settlements, p. 105. 

(lO) Matthews (1878), 10 Ch. D. 264 ; Gillman v. Daunt (1856), 

3 K. & J. 48. ^ 

(a) .'ltidr<«rN' v. Pmtlngton (1791), 3 Bro. C. C. 401 ; Prescott v. Long 
< 1796), 2 Ves. m ) ; Uoste v. Pratt (1798), 3 Ves. 730 ; Whithread v. St. John 
[M) (1804), lu Ves. 1.52; Curtis v. Curtis (1814), Madd. A G. 14. 



Part XIV.— Canons of Consxkxtotion in Spkoial Casks. 


719 


1343. This rule is adopted to reconcile the inconsistent directions of 
the will that all the children should take, but that the fund should 
be divided at a time when the class cannot bo ascertained (b\ and 
is not applied unless it is necessary (c), or unless it will fit in with 
the other provisions of the will (d). Thus, it is not applied where the 
provisions of the will are inconsistent with any right of the first 
child, attaining the specified age or satisfying the conditions, to 
payment of his share (r); as in cases where there is an elYcctive 
direction, extending be 3 ^ond the time when a child first attains the 
specified age or satisfies tlie conditions, to accumulate income { f ), 
or to allow maintenance or advancement 

Titcomb V. Butler (ISIiO), 3 Sim. 417 : liulm v. Balm (1830), 3 Sirn. 492 ; 
Blease v. Burgh (1840), 2 J3t‘av. 221 ; Rohlrij v. Ridings (J847), 11 Jur. 813 ; 
Re Mervin, Mcrvin v. Orossviun, [1891 J 3 Ch. 197 ; Re Knapp* s jSettlemenf, 
Knapp V. y assail, [1895] 1 Ch. 91. I'ho rule is acconliup:ly termed the rule 
in Andrews v. Paiiington (1791), 3 Tiro 0. 401, where Lord 'JliUK).OW, 

L,C., treated the rule as already established, though, as )K>iiitod out in 
Prescott V. Long (1795), 2 Vf^s. 090. per Lord LouGHUouot an, at p. 692, it 
does not appear what are the cases he referred to ; the ruit), however, 
appears to be ai)i)lied in Gilmore v. Seiem (1785), 1 llro. C. 582. A 
child en venire sa mire when the eldest attains the specilied age is 
included in the cla.^8 {Trustees, Executors and Agency To., Lid v. I^Heeman 
(1899), 25 Victorian Law Ueports, 187 : pp. 740 d seq.. post) 

(h) Be Stephens, Kilby v. Betts, (1904] 1 Ch. 322, per Buckljcy, J., at 
p. 328; Dfjjiis v. Goldschmidt (I8i0), 1 Mer. 417, per Guant, M.U., at 
p. 420; Mainwaring v, Beevor (1849), 8 Hare, 43, per Wji;jiam, V.-G., at 
p. 49; but see Mtmn v. Thompson (1854), Kay, 638, where tVoon, V -G., 
at p. 641, app(?ars not to coneur in this view. This rule has often !'< n 
criticised ; it is not part of the law of Scotland, which in other rcsi * Is 
apjiears to be similar to the law of Kiigland with regard to the aflceit.am- 
iijont of the donee: in ^Scotland all the children are included ; see, Hope 
Johnstone v. Sinclair's Trustees (1904), 7 F. (Gt. of iSess.) 25, per Lord 
McLakek, at p. 30. In Andrews v. Partington, supra, J^ord Thuklow, L.C., 
at p. 404, said that there w’as no greater inconvenience in the case of a 
devise than in that of a marriage settlcraent, where nobody doubted that 
the same 4*x})rcHsioii meant all the childnm ; at 1 stM) note (c), infra. 

(c) Re Stephens, Kilby v. Betis, supra, per lli'iKLEY, ,L, at p. 328. llie 
rule has been applied to similar gills to childjeii in a voluntary settle- 
incut (Uc Knapp* s SHtlcmrnU Knapp v. V assail, supra); in the cast* of 
a marriage sctllemeiit tlion* is no ntM-< ssily for the apjilication of the rul(‘ 
in such a case, as the court may rely (»n ih© preHihu]Uion in favour of all 
the children of the settlor being ineludefl {Mann v. Thompson, supra, 
at ]>. 642 ; but see Re Knapp's tleiilcment, Knapp v. Vassall, sujna, per 
North, J., at p. 99). 

(d) The rule, however, is not excluded hy the fa<‘t that the class is 
described as “all” or “all and every” the childrcM of a person ; see 
Andrews v. Partington, snjtra ; Prescott J^oug, supra. 

(e) Gompare fie Kipping, Kipping v. Kipping, (19H] 1 Ch. 62, C. A. ; 
MaccuUorh V. Anderson, [1904] A, 55. 01. 

(/) Watson V. Young (188,5), 28 Ch. D. 136 : Re Pilkington, Pilkingitm 
V. Pilkington (1892), 29 L. R. Ir. 370 ; Be Stephens, Kilby v. Beits, supra; 
Re Stevens, Trustees, Executors and Agency Co., Ltd. v. Teague, [1912] 
Victorian Law Reports. 194, 201, 202. This may not J>o the case where the 
direction for accumulation is ineffective, owing to the rights of benefidarics 
to determine it and take the property free from accumulation (Ovjiis v. 
Curtis (1814), Madd. & 14 , Coventry v. Corentry (1665), 2 Drew, & Sm. 

470; see p. 688, anfe). 

(o) Gardners. James (1843), 6 Beav. 170 ; Bateman v. Fister (1844), I 
CoU. 118, 126 ; Mainwnring v. Beevor (1849). 8 Hare. 44 ; Xredell v. Iredell 
(1868), 263cav. 486; Armitoge v. WiUiams {\Aod), 27 Beav. 346; Bateman 
V, Gray (ra68), L. R. 6 Eq. 216 (advancement out of “vested or pre- 
auxuptiTe shares relied on), followed in Ke Courtenay, Pearce v, FoxweU 
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Wbpre the {ipplication of the rule would cause the gift to the 
class, or any other gift in the will connected with it, to fail as being 
contrary to law (for example, under the rule against perpetuiti^), 
and some other conalriiction is possible under the will (//) by which 
all the gifts take effect, it appears that the rule is not applied, but 
that the alternative construction is adopted (t). 

The rule may, however, be applied notwithstanding that there 
is a previous life iiiUirost (/i), unless the testator shows that the 
expiration of that life interest is intended by him to be the period 
of distribution (1). 

The rule apj)li(^s both where the gift and direction as to payment 
are distinct, so that the gift is not contingent (?«), and where the 
gift is C(Uitiiigent upon attaining the specified age (a) or other 
event, or .snhjVict to a gift over in any such event (o). 

1344. These rules of convenience apply to a gift to a class of 
children, whosoever may be the parent, whether the testator or any 
other person, alive or dead(/)), and, it appears, to any other 
description of a class ( 7 ) which in the context and circumstances of 

(1005), 74 h. J. (cir.) (154 ; but soo v. Z/u^er ( 1830), 3 Sim. 417 

(power to allow maiiiteiiaiice insullicioiit) ; Mower v. Orr (1849), 7 Haro, 
47.1, 477 ; v, Payne (1857), 23 Boav. 474, 479 ; Gimblett v, Purton 

(1871), L. K. 12 Kq. 427, 430 (power of advancement relating to pre- 
sufiiptivo sharoR only). 

[k] As to tilts rul(' in cjuscs of ambiguous construction, see p. 668, ante ; 
and title l^jiUPK.rrmE.s, Vol. XXIL, p. 307. 

(/) Elliott V. Elliott (1841 ), 12 Sim. 270 (gift to cliildrcn of E., as and when 
attaining twenly-two, with a provision lor interest in th<i meantime; 
Su.\ DWELT.. saw' no object ion to holding the class ascertained at the 

testator’s deutli), explauinl, as decided on tlio ground statiMl in the text, 
KVpri\ in Mninwa}infj v. Pevvor (1849), 8 Hare, 44, 48, and He Wenmoth's 
Etitat(\ Wnunoth v. YVmnioih (1887). 37 (’h. I). 206, 270, and followed in 
He PopjHtrd'ft Estate, Howleii v. Jlodson (1887), 35 (,’h. D. 350 ; and see Re 
Jfohsnn's Will and (^odivilfmd EJstaie, JIohaonY. Sharp, [1907] Victorian Law 
l^'fiort-*. 724. 730 , compare the cfwes as to gifts of income, note, {b), p. 722 
po^t. Elliott V. Elliott, supra, however, has been much criticised ; see He 
PilhuHjton, PilLingion v. Pilkington ( 1S!)2), 20 L. K. Ir. 370, 376 ; Re Mervin, 
Aferrin v. Piossman, [1891] 3 Oh. 197, 202, where A’/Zio/t v. EUiott, supra, 
was supported on account of the gift of interest (but tliis is open to question, 
since it would only make the gift a vested gift and not a contingent gift, 
and w^ould not alter tlie period of distribution) ; Re Barker, Papon v. Flick 
(1905), 92 L. 1'. 831. Re Coppard's Estate, Howlett v. Ilodson, supra, was 
not intended to go beyond EUioti v. Elliott, supra {Re Mervin, Mervin v. 
Crossman, supra), and in so far as it does so ought not to bo followed 
(Be Stevens, Clerk v. Stevens, [1896] \V. N. 24). 

(/.:) (darke v. ('larke (1836), 8 Sim. 59 ; Re Emmet's Estate, Emmet v. 
f^nmet (1889), 13 (-h. D. 484, A. (in which cases no children had 
iittained the .specified age at the expiration of the previous interest) ; 
ntd R(ie Robley v. Ridings (1847), 11 Jur. 813. 

(0 Kevern v. Williams (1832), 6 Sim. 171, followed in Berkeley v. Swin^ 
burne (1848), 16 Sim. 275, 285, 286, and explained in Re EmmeVs Estate, 
I'm met v. Emmet, saUra. 

(ni) Andrews v. Jusrtingfton (1791), 3 Bro. 0. C. 40, explained in Re 
Mervin. ^fervin v. CroSsman, supra, per Stikling, J., at p. 203. 

(n) Whitbread v. St John (Lord) (1804), 10 Ve4. 152 (gift over on death 
of at) under twenty-one etc.) ; Balm v. Balm (1830), 3 Sim. 492 ; Locke v. 
Lamb (IStiT), L. R. 4 Eq/3^72; Qimhlett v, Purion, supra, 

(o) Barriiujion v. Tristram (1801), 6 Ves. 345 (gift over of share of child 
dying under twontv-one leaving issne). 

(p) Viner v. Enmcw (1789). 2 Cox, Eq. Caa. 190. 

(£) B.g., grandchildren (Mainwaring y. Beevor (1849), 8 Hare, 44 . 
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the case does not point out some other mode of ascertaining the 5. 

class (r) ; and are nevertheless applicable although the class may be Desorip* 
described as begotten or to be begotten,” born or to be born,” or ttotti of 

in like words («) where no future period is fixed by tlie will(0 ; and DoneeB. 

although the gift is postponed to a life interest given to a named 
person who by these rules takes as a member of the cliiss (u), 

1346. The rules of convenience apply to gifts of the corpun of oifte §iibject 
personal estate (?r), or of a niixed fund of real and personal the rulei. 
estate (a:). In the case of gifts of income only of such property or 
of sums payable at intervals (y), the class taking any particular 
payment is as a rule to be ascertained so as to let in all members 
coming into existence before the time for that payment (a ) ; and 
the class, it appears, is not to l^e closed finally for all subsequent 

Wetherell v. W ether ell {ISQ3), 1 Do G. J. & Sm. 134 (“grandchildren and 
great-grandchildren ” of A. and B.) ; Coventiy v. Coventry (18(15), 2 Drew. 

& Sm. 470; Qimbleti v. Purton (1871), Sj. K. J2 Eq. 427); cousins 
{Baldwin v. Bogers (1853), 3 De G. M. & G. 649), or other descriptions by 
other grades of relationship {ihid.y per Tounkr. L.J., at t>. 656); and 
generally, it appears, descriptions of any Ihictuating body {Cocks v. 

Manners (1871), L K. 12 Va\. 574. 586 ; lie Delany's Estate (1881), 

9 L. Jl. Ir. 220, A.; lie Laffan and Downes' Contract, jI8971 1 fi. 

469, 473; He Smith, Johnson v. Bright^ Smith, [1914] 111. 937 ; see title 
Charities, Vol. i\'., pp. 119, 120). 'Phe rule applies to a class described 
as living at the doatli of a j)(irson who died in the life of the testator 
{Lee V. Pain (1844), 4 Hare, 201, 250 ; Dimond v. Bosioclc (1875), 10 Cli. 

.\pp. 358) or as living at the dale of the will {Leigh v. Leigh (1854), 17 
Beav. 005). 

(r) As to gifts to “ next of kin ’* of any person, see pp. 755, 756» , 

and see, generally, p. 714, ante. 

(«) SpraekUng v. Ranier (1761), 1 Dick. 344; Whitbread v, St. John 
Jjord) (1804), 10 Ves. 152 ; Gilbert v. Boorman (1805), 11 Vos. 238; Clarke 
V. Clarke (1836), 8 Sim. 59 ; Butler v. Lowe (1837), lo 8im. 317 ; Dias v. 
he Livera (1879), 5 App. (-as. 123, 134, P. C. The words in question are 
jeld to provide for the birtli of children between the making of the will and 
.he death of th<5 testator {Storrs v. Benbow (1833), My. & K. 40, 48 ; Dias 
r. De Livera, supra, at p. 135) ; compare p. 723, post (real estate). 

{t) Scott V. Scarborough (Earl) (1838), I Jh‘av. 154, 108. 

(m) Elmsleij v. Young (1835). 2 My. & K. 7S0; King v. 2\}otel (1858), 

25 Beav. 23 ; lieay v. ( 1800), 29 Beav. 88; Almack v. Horn 

(1803), I Hem. & M. 030; and see the cases as to ‘^xvext of kin “ oiled in 
note (u’), ]•. 750, 

(w) Including real estate, or a mixed fund of ical and personal estate, 
held upon trust for conversion and investment {Iloste v. J'rali (1798), 3 
Ves. 730 ; Re MervUi, Mervin v. Crossman, [1891] 3 (3i. 197, 202). 

(x) Andrews V. PariiTigton (1791), 3 Bro. 0. (J. 401 (rcHuliie); Be EmmeCs 
EsiaU, Emmet v. Emmet (1880), 13 Ch. D. 484, C. A. ; Dawson v, Oliver^ 

Massey (1870), 2 Ch. D. 733, 756, C. A. 

iy) Re Latham. Seymour v. Bolton, [1901] W. N. 248 (annuity to 
children attaining twenty-oiio ; two who had attained twenty-one alone 
entitled to particular payment in question). 

(o) Be Wermoth's Esiaie, Wermoih v. Wenmoth (1887), 37 Ch. D. 266, 
where Chittt, J., held that the ruie in Andrews v. Dartington (1791), 3 
Bro. C. C. 401 (see p. 718, ante), did not apply to gifts of income ; this 
decision was criticised and explained in Be Stephens, Kilby v. Betts, [1904] 

1 Ch- 322, by Bucklet, J. ,• these criticisms of Buckley, J., however, have 
been dissented from as unnecessary (Be Carter, Walker v. Litcl^field (1911), 

30 New Zealand Law Reports, 707, C. A.). The rule stated in the text, 
supra, appears to be established in most English-speqk^ng oommunities ; 
see Boss v. Dunlop (1878), 5 R. (Ct. of Sess.) 833 ; Be SmUson (1911), 79 
New Jersey (Equity), 233 ; Be Carter, Walker v. Litchfield, supra. 
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payments at the time when the right to receive income first accrues 
to any member of the class, except in cases where other con- 
siderations require it (b). 

1346. The case of gifts of realty alone remains to be con- 
sidered. If the gift to the class is construed to ^ be immediate 
upon the death of the testator, that is the time when the class is 
ascertained if any members of the class then have come into 
being (c). A devise not otherwise postponed to “ all and every *’ the 
children of a person is construed as immediate and the class is 
ascertained at the testator’s death (d). 

1347. Classes which take under a limitation which can take effect 
by way of legal remainder must be ascertained in accordance with the 
rules of law (e) at the time of the death of the testator letting in all 
who come into existence and take a vested interest on or before 
the natural determination of the particular estate (/). Other 
limitations not taking effect at the testator'^s death must take 
effect, if at all, as executory devises (/;). In the case of an executory 
devise to a class of children who attain a specified age, the court 
finds no reason, as there is in the case of personal estate, for 
cutting down the class of takers by excluding children born after a 
child has attained that age ; and it seems that all the children, 
whenever born, who attain that age, will be included (k). 


(b) Jte Stephens, Kilby v. Betts, [1904] I Ch. 322. In Re Powell, Orossland 
V. j/olHday, [1898] 1 Ch. 227 (dft of real estate), the class was thus closed, 
but if the ordinary rule had oeen api)lied a subsequent gift would have 
been void under the rule against perpetuities. Kekewicu, J., thought 
that in Ee Wenmoth’s Estate, Wenmoth v. Wenmolh (1887), 37 Ch. D. 266, 
it was not considered wliether it would bo right to depart from the rule as 
to children being ascertained at the testator’s death, because they were only 
interested \ii income, or for any other reason. In so far as Re Powell, 
Crossland v. Holliday, supra, purports to lay down a ^neral rule of con- 
struction, it is dissented from in Re Carter, Walker v. lAtcb field (1911), 30 
New Zealiuid Law Jieports, 707, C. A. l!>ee also Moyg v. Mogg (1816), I 
Mer. 654, referred to as an authority as to the difference between gifts of 
corpus and of income in Ee Wenmoth* s Estate, Wenmoth v. W'enmoih, supra. 

(f) Singleton v. Gilberts (1784), 1 Cox, Eq. Cas. 68 ; Doe d. Thwnites v. 
Over (1808), 1 Tauut.»263; Crone v. OdeW (1811), 1 Ball & B. 449, 468, 
affirmed, sub nom. Odell v. Crone (1815), 3 Dow, 61, H. T.*. : Re Johnson, 
Danily v. Johnson (1893), 68 L. T. 20 (acceleration of aacoriainment by 
revocation of prior interest) ; Shep. Touch, (ed. Preston) 436. The rule 
was applied to gifts of income in Re Powell, Orossland v. Holliday, supra, 
at^p, 230 ; see note (6). supra. If no members of the class have yet come 
into being at the death of the testator the gift must take effect as an 
executory devise, and all members, whenever boni, will be let in {Weld 
V. Bradbury (1716), 2 Vern. 705). 

(d) Scott V. Harwood (1821), 6 Madd. 332. 

(«) See title Beal Propektt Cn.m'ELS Beal, Vol. XXIV., pp. 214 
el seq. 

if) Ibid,, p. 226; Stanley v. Wise (1788), 1 Cox, Eq. Cas. 432, 438; 
Crone v. Odell, supra, at p. 459; Symes V. Symes, [1896] 1 Ch. 272; 
Wbiie V. Summers, [1908] 2 Ch, 256. As to a devise to a parent and his 
Hhildren or issue, see pp. 787 et seq„ post. 

J#) As to the Contingent Bemainders Act, 18'77 (40 & 41 Viet. o. 33), see 
titife Beal Fkopertt akd Chattels Real, Vol. XXIV., pp. 225, 226. 

tW Blackman v. 11892] 3 Ch. 209, 224, 226, C. A., explained, 
howeyelr, as depending on the context of the particular will, in Re Ganney's 
trust, Makers v. Skrooer (1910), 101 L. T. 905, where it was held, applying 
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In a gift not otherwise postponed, a description of a class of 
children as “born and to be born/* or begotten and to be 
begotten,” may cause the gift to take effect as an executory devise, 
and accordingly all the children, whether in existence at the 
testator’s death or otherwise, may take under the gift (t). 

In an executory devise to a class on the death of any person or 
on any other postponed event which does not import contingency 
in the class, the donees are pritnd facie ascertained so as to let in 
all who come into existence and satisfy the description before that 
event (A;). In a gift to a class, not postponed otherwise than by 
the fact that the description may refer to persons yet to come into 
existence and that no member of the class has come into existence 
at the testator’s death, all the members of the class coming into 
existence at any time are lot in (Z). 

1348. Where a gift carrying intermediate income, such as a gift 
of residuary personal estate (m), is made to a contingent class, if 
members of the class attain a transmissible interest on coming into 
existence, whether subject or not to being diminished in any event, 
the members for the time being in existence share the income (n\ 
while if members attain a transmissible interest on attaining a 
certain age or satisfying some other description or condition, a 
member of the class attaining a transmissible interest takes only the 
income of the share to which he would be entitled if the other 
members of the class for the time being in existence (o) had attained 
transmissible interests (p); but if a gift not carrying intermediate 
income, such as a gift of real estate, is made to such a clasa, 

the rules of convenience to a gift of real estate alone, that the class was 
closed at the death of a tenant for life ; see alsoi^c (Jarzon, Marlin v. Ptrry 
(1912), 66 Sol. Jo. 362, where the rules of oonvenienoe were similarly 
appli^. 

(t) Mogg V. Mogg (1815), 1 Mer. 664, 690 (as to the Mark estate : ex* 
plained, 3 Preston, Conveyancing, 3rd ed., p. h'irn ; Gooch v. Gooch (1863), 
3 1)e G. M. & G. 366, where, however, the devises ./ere devises of rents and 
profits only. It apjwjars tliat the rule referring sucli words to the interval 
between the date of the will and the testator’s death, which is applicable 
to personal estate (sec note (a), p. 721, ante), does not apply to gifts of 
income of real estate ; see Dian v. De Livem (1879)* 5 App. Cas. 123, 130, 
132, P. 0.; Cook v. Cook (17U6), 2 Veni. 646, where, it appears, the word 
“begotten” was construed to include “to be begotten,” as to which 
construction see p. 744, post; Eddowes v. Eddowes (1862)^ 30 Beav. 603; 
but see Woodhouse v. IJcrriclc (1855), 1 K. & J. 352, 358. 360. 

(/c) Crone v. Odell (1811), 1 Ball & B. 449, 4.59; Browne v. Hammond 
(1858), John. 210, 212, n. ; HolUmd v. Wood (1870), L. R. 11 Kq. 91, 96: 
Re Ganneife TrunU Mayers v. Strover, supra. 

(/) Shepherd v. Ingram (1764), Amb. 448. 

(m) See title Executors and Administrators, VoI. XIV., p. 274. 

(n) Shepherd v. Ingram, supra, 

(o) On the birth of another child, and the conserjuent probable enlatjro- 
ment of the class, such child is not entitles! to participate in income which 
has arisen prior to his birth (MiUe v. Norris (1800), 6*Ve8. 335 ; ScoU v. 
Scarborough {Earl) (1838), 1 Beav. 154). 

(p) Be Holford, JJolford v. Halford, [1894] 3 Ch. 30, C. A., ovdSTolIng Be 

Jeffery, Burt v. Arnold, [1691] 1 Ch. 671, and Be Adame, Adame v, A^ms, 
[1893] 1 Ch. 329, and explaining Be Burton s Will, Banks v. Hwen, [1892] 
2 Ch, 38, Brandon v. Aston (1843), 2 Y. & G. Ch. C^as. 30, Soehford v. 
Hackman Hare, 475, and JSlidman v. Kidman»i\Sll), 40 L. J. (CH.) 

369 ; Be Jeffery, Arnold v. Burt, [1896] 2 Ch. 677. 
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members of the class whose interests are transmissible for the 
time being take the whole income (g). 

(iv.) Groups of Jndividuah. 

1349. If the gift is immediate and is a separate bequest of specific 

amount to each one of a group of certain children, who are to take 
as individuals and not as a class, pnmd facie only those in existence 
at the testator’s death can take, and those coming into existence 
afterwards are excluded (r). The fact that at the date of the will 
or of the testator’s death there are no members of the group in 
existence does not render future members admissible H such 
a gift is postponed, all those who come into existence before the 
time of distribution are let The rule is grounded on the 

inconvenience of postponing distribution until all the children who 
might be born and the total amount of their bequests could be 
ascertained (w), and accordingly does not apply where by the pro- 
visions of tho will tliis inconvenience does not exist (?r), or is 
expressly contemplated by the testator (a;). 

(v.) Survivorship. 

1350. The word survive ” and its derivatives ordinarily refer 
to the longest in duration of lives running concurrently (y ) ; they 
may, however, refer not to concurrent lives, but to tlie fact of living 
after a named event or person (a). There is no canon of con- 

(q) Be Averill, SaUhury y. Buclde, [1898] 1 Ch. 623; Be Walmsley^s 
Settled Estates (1011), 106 L. T. 332; and see Stone v. Harrison (1846), 2 
Coll. 715 (sum of Consols). 

(r) Qarhrmd v. Mayoi (1689), 2 Vern. 105 (child born after date of will) ; 
Bingroee v. Bramham (1794), 2 Cox, Kq. Cas. 384 (a legacy “ to every child 
ho hath by his wife E.”) ; Slorrs v. Benbow (1833), 2 My. & K. 46 ; S. C., on 
appeal (1853), 3 De G. M. G. 390, (\ A. (gift to “each child that maybe 
born to “ certain persons ; a child en ventre samhe was hold to be included, 
but other children bom after the death of the testator were excluded) ; S. C., 
sub nom. Townsend v. jEaiZy (1800), 3 Do G. F. & J. 1, C. A. ; Butler v.Lowe 
(1839), 10 Sim. 317 (under a gift to each of the children of certain persons, 
begotten or to bo begotten, children born after the death of the testator 
were excluded) ; Peyton v. Hughes (1842), 7 Jur. 311 ; Mann v. Thompson 
(1854), Kay, 638 (“to all and every the child and cliildren “) ; Bogers v. 
Mutch (1878), 10 Ch. ,p. 26 (“to each of the children who shall Uve to 
attain” twenty-one); In the Will of Thompson, Brahe v. Mason, [1910] 
Victorian Law Reports, 251. 

(«) Mann v. Thompson, supra, at p. 644; Bogers v. Mutch, supra. 

(t) A.-O, V. Crispin (1784), 1 Bro. C. C. 386. 

(u) Mann v. Thompson, supra, at p. 643; Boqers v. Mutch, supra. 

(w) In Evans v. Harris (1842), 5 Beav. 46, a fund was set apart out of 
which alone the legacies in question were payable ; a child born after the 
testatrix’s death was Jet in. 

ia?) See Defflis v. Goldschmidt (1816). 1 Mer. 417 (postponed gift; all 
members included). 

iy) Re Delany (1896), 39 Sol. Jo. 468; Taaffe v. Conmee (1862). 10 
H. L. Cas. 64, 78 ; Gee v. Liddell (1866), L. R. 2 Eq. 341, per Lord RoMiLi.y, 
M.R., at p. 344 (“•C.he person to survive must be living at the death of 
the poi-son who is to-be survived”) ; Be Heath, Jackson v. Norman (1904), 
48 Sol. Jo. 416. 

(a) Be Clark's Estaie (1864), 3 Do G. J. & Sift. Ill ; MeUor v. Daintree 
(18j88), 33 Vh, B. 198. 210 ; Be Sing, Sing v. MUls, [1914] W. N. 90. For 

disoussioQ of the uses of the word “ survive ” and of these cases, see 
Knight v. Kniglu (1912), 14 Commonwealth Law Reports, 86. As to the 
effect of olaus^ of accruer in general, see pp. 796, 796, post. 
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Btruction as to the period to which survivorship refers apart from sacr. s, 
a context (h). Dciciip* 

1351. In casea where there is a to a number of persons and 

the survivors (c) and survivor of them, or with l^onofit of survivor- 

ship or in like words (d), or where there is a postponed gift to Ascertain- 
persons “surviving,” the survivorship is, in defaiill of any expressed JUrvivoriat 
intention of the testator (r), prmd facie referred to the period of period ot 
distribution (/). Thus, the time in question, whore the gift is distribution, 
immediate, is' the death of the testator (/y), and where the gift is 
postponed to a life estate, is the death of the tenant for life {h) or 
death of the testator, whichever last happens (t); and this applies 
whether the gift is of real or of personal estate (/i). 

(b) Be Benn, Benn v. Bcnn (1885), 29 Oh. D. 8H9,(y. A., per Cotton, L.J., 
at p. 844; hiderwick v. Tatchell, [1903] A. C. 120, 123. 

(c) A gift to “ survivors ” may vest in & sole survivor {Fleam v. Baker 
(1856), 2 K. & J. 383). 

(d) Wiley v. Chaiiieperdrix, [1894] 1 I. K. 209, 215. It is hero assumed 
that such words are words of gift by way of purebase, and not merely words 
of limitation {tbid. ; see p. 781, post). 

(#0 Blackmore v. 8nee (1857), 1 De G. & J. 455, 460. For examples of a 
context clearly showing such intention, see Wordsworth v. Wood (1847), 1 
H. L. Cas. 129, 156 ; WhUe v. Baker (1860), 2 Do G. F. & J. 55 ; and for an 
example of a context excluding the rule in the text, see Rogers v. Towscg 
(1845), 9 Jur. 575. 

(/) Cripps V. IFoicoif (1819), 4 Madd. 11, 15 ; Vorley v. Richardson (1856), 

81)e G. M. & G. 126, 129 (when youngest child attained twenty-one) ; Wiley 
V. Cliantc'perdrix, suvrut at p, 215. In Re Bmn, Benn v. Benn (1885), 2d 
('ll. D. 830. C. A., however, (>)tton, L.J., at p. 844, said that there 
no canon of constrnetion as to the period to whicli survivorshin is reCened 
except that in an immediate gift it was to bo referred to the death of the 
testator, and if iJiero is a life estate, to the determination of the life estate. 

In certain early cases survivor.ship was held, even in a postponed gift, 
to refer to the testator’s death ; see Rose d. Fere v. Hill (1766), 3 Burr, 

1881; Wilson v. Bayty (1760), 3 Bro. Pari. (^as. 195; Doe d. Long v. 

Frigg (1823), 8 B. & 0. 231 ; but the rule in Cytops v. Wolcott, supra, has 
been constantly followed in England, and in Sco land has b(‘6n approved 
by the House of Lords {Yomg v. Robertson (1362), 4 Macq. 314, H. L., 
where Lord Westbuut, L.C., stated, at p. 319, that the rule of coiistruo- 
tiou is the same in the jurisprudence of both England and Scotland ; 

Bowman v. Bowman, 1 1899] A. C. 518, 525, 526). » 

(j) Stringer V, Phillips (1730), I Eq. Cas. Abr. 292; Bass v . Bussell 
(1829), Taml. 18 ; Ashford v. Haines (1851), 21 1a. J. (CH.) 496 ; Neathway 

Reed (1853), 3 De G. M. & G. 18 ; Howard v. Howard (1856), 21 Beav. 

650 ; and see the explanation of Bindon {Lord) v. Suffolk {Lord) (1707), 4 
Bro. Pari. Cas. 674, in the headnote of the case. 

{h) Cripps V. Tfolcott, supra ; Re PouUney, Poultney v. PoulPney, [1912] 

2 Ch. 541, 644, stating the rule in Cripps v. Wolcott, supra, as “where 
there is a gift to A. for life, with remainder to A., B., C. and to the 
survivors or survivor, the survivorship is ascertained at the death of 
the tenant for life” ; Jenour v. Jenour (180.'5), 10 Vcs. 502; BlewiU 
V. Roberts (1841), Or. & Ph. 274, 283; Taylor v. Beverley (1844), 1 
Coll. 108; Whitton v. Field (1846), 9 Beav. 368; Da/vies v. Thoms 
(1849), 3 De G. & Sm. 347 ; McDonald v. Bryce (1863), 10 Beav. 581 ; 

Neaihway y. Reed, supra : Re Pritchard's Trust (1866), 3 Drew. 163; 

Heam v. Baker (1856), 2 K. & J. 383 ; Re CrawhdWs Trust (1856), 8 
De G. M. & G. 480, C. A.*; EeskeFh v. Magennie (1859), 27 Beav. 395; 
Youngy.Davies (1863), 2 Drew. & Sm. 167, 170 ; Naylor v. Bohsm (1865), 

34 Beav. 671 ; Be Belfast Town Council^ Ex parte Sayers (1884), 13 
L. R. It. 169, 172. 

(i) SpurreU v. SpurreU (1853), 11 Hare, 54. 

(h) Be Qregson's Trust (1864), 2 De G. J. & Sm. 428; Buchls v. Fawetii 
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Seot. 5. 1352. In cases where there is a gift to several persons, followed 

Dsterip- by an express contingent gift over on any event to the survivors or 
ttans of survivor, the survivorship may be independent of both the con- 
Donees. tingent event and the period of distribution (1), or, on the other 

8iirv7vonibip band, may refer either to the period of distribution (m) or to the 
on rx)ntingent contingent event («), according to the context in the particular 
event. case. 

Other senses 1353. The word survivors,” however, and similar ^yords may 
of word iY\ other than the strict sense ; thus, in a set of dispositions 

“survivors.” favour of several pi^rsons and their children or issue, they may be 
used in a sense in which the element of survivorship involves not a 
survivorship between the named persons, but the subsistence of a 
line of children or issue, or of vested estates and interests (o), or they 
may be used as meaning “ others ” ( p). Such words may receive one 
of these constructions wliere the context requires it, but not other- 
Inferenres wise(|/). Thus, after a gift to several children in tail, a gift over 

from various on the death of any of them without issue indefinitely to the 

jfiftfl over. u survivors ” in tail is construed as to the others,” creating cross- 

remainders (r). Whore the gift is to several persons equally for 
their respective lives and after the deatli of any to his children, but if 
any die without children to the survivors for life («), with remainder 

(1845), 4 Ilaro, 536, 642 (mixed fund); Howard v. Collins (I86S), L. It. 5 
Eq. 349. See the doubts as to the application of the rule to real estate in 
Taaffe v. Conmee (1862), 10 II. L. Cas. 64, 77. 

(l) Refening only to survivorship between the named persons [White v. 
Baker (1860), 2 De G, F. & J. 55). The court leans against a construction 
involving a gift of the whole to the last survivor, particularly where there 
are words indicating a tenancy in common, and attempts to discover a 
l ime to which the survivorship is rcferrable {Cambridge v. Eoua (1868), 25 
Beav. 409, 415), 

(m) Cambridge v. Eons, supra ; Ee Fichworth, Snaith v, Parkinson, 
[1899] I Ch. 642, (t. A. 

(n) Crowder v. Stone (1827), 3 Russ. 217. 

(o) Be Friend's Settlementy Cole v. AUcot, [1906] 1 Ch. 47, 54 (case of a 
deed). 

ip) Wilmoi V. Wilmot (1802), 8 Ves. 10; Leake v. Eobinson (1817), 2 
Mer. 363, 394 ; Smith v. Osborne (1857), 6 H. L. Cas. 375, 393 ; O'Brien v. 
O'Brien. [1896] 2 I, R.U59, C. A. 

iq) Davidson v. Dallae (1808), 14 Ves. 576, 578, where the construction 
“ others ” is described as a forced construction ; Winterion v. Crawfurd 
(1830), 1 Russ. & M, 407 ; and see Cromek v. Lumb (1839), 3 Y. & C. (ex.) 
565 ; Leeming v. Sherraii (1842), 2 Hare, 14, 24 ; Stead v. Platt (1853). 18 
Boav. 60 ; Mann v, Thompson (1854), Kay, 63S. 644 ; Greenwood v. Percy 
(1859), 26 Beav, 672 ; Nevill v. Boddam (1860), 28 Beav. 554, 559; Tie 
Garagnol v, Liardst (1863), 32 Beav, 608. As to the ** stirpital ” construc- 
tion, see, further, p. 727, post 

(r) Doe d. IVaifs v. Wainewrighl {119^), 5 Term Rep. 427 ; Smith v. 
Osborne (1857), 6 H. L. Cas. 375. Similarly, if the limitations prior to 
*ho gift over are to a number of persons for life, with remainder to their 
and daughter#, in strict settlemoiit {Cole v. Sewell (1848), 2 H. L. 
Ca^- IKO. 227 ; Ee Tharp's Estate (1863). 1 De G. J. & Sm. 453, C. A.). 

is) U in such a case the survivors take absolutely, there mav be nound 
for reading survivors, in respect of the last, • as longest liver, as in 
V. Tm lor (1876), 45 L. J. (CH.) 569, followed in Davidson v. Kimptm 
18 cJh. D. Ee Eapfr's Fstaie, MorrtU v. Gissing (1889), 41 
Ch. 0. 409: but see King v. Frost (1S90), 15 App. Cas. 548, 553; Ee 
Mortimer, Griffiths v" JIfortimer (1886), 54 L. J. (ch.) 414; Askew v. Askw 
57 L. 3. (CH.) 629. 
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in a case wnere an tne snares in the property are settled and Stirpltal 
there is a general clause of accruer on the death of each tenant for •wvlvonibtp, 
life without children, all the accrued shares being settled in the 
same way as the original shares, and these dispositions are followed 
by a gift over in the event of all dying without issue, there is 
sufficient evidence of an intention not to use the word “ survivors 
in its proper sense, but to use it in the sense of those who survive 
either in person or figuratively in issue (x). 
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to &eir children, without more (t), only children of survivors in tlm 
ordinary sense can, as a rule, take under the gift over (u). H, 
however, to similar gifts there is added a limitation over if oU the 
tenants for life die without children, then the children of a 

S redeceased tenant for life may participate in the share of one who 
ies without children after their parent (tt?)* 


(() Such aa, for example, a further gift over ; aoo the text, infra. 

{u) Re Usticke (1866), 35 Beav. 338; Re Horner's Estate^ romfret v. 
Qraham (1881), 19 Ch. D. 186 ; Re Duidevy's Trusts (1882), 9 L. R. Ir. 349, 
C. A. ; Re RubhinSf OtU v. Worrdll (1898), 79 h. T. 313, 0. A. ; Olphert v. 
OljpherU [1903] 1 I. R. 325 ; Garland v. Smyth, [1904] 1 1, R. 36, 0. A. ; 
and see Re Bowman, Re Lay, Whyiehead v. Boulton (1889), 41 Ch. D. 526, 
531 (tlio iirst rule in this case), A contrary intention in favour of issue may 
be shown by a siibatitutional gift, but the word survivors ” may never- 
theless have its ordinary moaning {Willetts v. Willetts (1848), 7 Hare, 38 ; 
Hodge v, Poo<(1865),34 Beav. 349 ; BlundeU v. Chipman (1864), 33 Boav. 
648 ; Re Hobson, Barwick v. Holt, [1012] 1 Ch. 626, 633), and without 
construing “ survivors ” as “ others,” the words “ their issue ” may me«u 
the issue not of surviving children only, but of all tlie children (A's 
GorheWs Trusts (1860), John. 691, per Wood, at p. 698; Re 
man, Re Lay, Whyiehead v. Boulton, suyra, at p. 529). 

(w) Re Bowman, Re La/y, Whyiehead v. Boulton, suvra, per Kay, J., 
at p. 531 ; Harrison v. Harrison, [1901] 2 Oh. 136, per CozENS-IlAHDy, J., 
at p. 142 ; O'Brien v. O'Brien, [1896] 2 I. R. 459, 495, C. A. The infer- 
ence made from the gift over, in pursuance of the prcsiunption against 
intestacy (sec p. 665, ante), is that the objecth of the testator’s bounty 
previously named shall between them take me c* tire esiate in every state 
of circuiustancee consistent w'ith the gift over not taking effect {O'Brien v. 
O'Brien, supra, at p. 466). Children of predeceased tenants for life do not 
take merely on account of a direction that accruing shares arc to bo taken 
in the same manner as original shares ; a rule to yio contrary laid down 
in Re Bowman. Re Lay, Whyte^ead v. Ikmlton, supra, at p. 632, is dis- 
approved in Harrison v. Harrison, swj^ra ; hiderwick v. Tatchell, Tatchdl v, 
Tatchell, Indcrwick v. Iriderwick, [1901] 2 (’h. 738, C. A.; H. C., on appeal, 
sub nom. Inderwick v. TalcheU, [1903] A, C. 120; and see Re Robson, 
Howden v. Robson, [1899] W. N, 260. 

(«) Re Benn, Benn v. Benn (1886), 29 Ch. D. 839, C. A., per Cotton, L.J., 
at pp. 844, 846, explaining Waite v. Littlewood (1872). 8 Ch. App. 70; Wake 
V. Varah (1876), 2 Ch. D. 348, 358, C. A. ; Re Bilham, Buchmam v. Hill, 
[1901] 2 Ch. 169. The fact that some only of the shares are settled {Lueena 
V. Lueena (1877), 7 Ch. D. 265, C. A.), or tliat the ultimate gift over is on 
the death without issue of some only of the first takers {Re Hobson, Bawtich 
V. HoU, [1912] 1 Ch. 626, 633), is not sufficient to give this meaning. In 
older cases the word was in such cases said to be tonstnied ** otners " 
(HoUandT. AUs<^ (1861), 29 Beav. 408 ; Re Keep's Will (1863), 32 Beav. 
122 ; Hurry v. Morgam 0866). L. R. 3 Eq. 162 ; Badger v. Gregory (1869), 
L. B. 8 Eq. 78 ; ^ Ro^'s BsUOe (1874), 43 L. J. (cn.) 347 j Iskow v. 
Aokew (1888), 67 L. J. (CD.) 620) ; but in many of these cas^ all the other 
stocks were in fact surviving (Re BUham, Buehmm v. jfiRR, swpra, per 
JoTca, J., at p. 176) ; and as pointed out in WoiU V, LUUmoood, supra^y 
Lord Sblsohne, L.C., at pp. 73, 74, it is not necessitfy to adopt the 
meaning ** others ’* in such cases ; it is sufficient to reod survivors ** 
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Similarly, a gift over to the ‘‘ others ” (y), or to those “ remain- 
ing (a) of a number of persons after a gift to each or one of them, 
is not read as meaning “ survivors,” unless it is necessary in the 
context (h). 

(vi.) Alternative Domten 

1354. Two or more gifts may be made to take effect alternatively, 
as, for example, in (jertain mutually exclusive events (f); thus, 
a gift to A. or 15., where A. and B. are donees, described or 
named, and mutually exclusive (r/), is an alternative gift. In the 
expression of such a gift there is generally a contingency implied, 
even if not expressed ; the court cannot in general give effect to 
such a gift unless first informed as to who are tlie alternative 
donees, and as to w'hat is the relationship between them, and 
generally as to the circumstances, so as to be able to determine 
what that implied contingency is (c). If such a contingency could 

as meaning “surviving in person or in fitirps"' {Wal'e v. Varah (1876), 2 
Oh. D. 348, 0. A., per James. at p. 358). This construction, however, 
has been dissented from in Ireland {O'Brien v. O BrieUf [1896] 2 I. R. 
459, C. A.), and has been described as “forced and fanciful” {King v. 
Frosty Underwood v. Frost, Fricew. Frost, Flomley v. Frost (1890), 15 App. 
Oas. 548, P. C., per Lord Macnaghten, at p. 553) : and it is not clear that 
the word “ survivor ” can properly be so construed, unless the limitations 
arc expressly framed so as to produce that result {Be Ilobson, Barwick v. 
Holt, [1912] 1 Oh. 626, per Pakker, J., at pp. 632, 633). For a similar 
case where on the context of the will the ordinaiy meaning of the word 
was adhered to, see Browne v. Baimford (1867), 1 I. R. Kq. 384. 

(;»/) Be Oliaston, Chaston v. Seago (1881), 18 Oh. D. 218, 223 (there held 
to mean “ children other than children who die or have died without 
leaving lawful issue ”) ; Slade v. Farr (1843), 7 Jur. 102 (context contain- 
ing survivors). The ** others surviving” of a number of persons may 
according to the context mean “ then surviving ” {Beckwith v. Beckwith 
(1870), 30 L. T. 128, 0. A.) or “others” {He Arnold's Trusts (1870), L. R. 
10 Eq. 252 (but as to this case see now the cases cited in note («)» 
p. 727, ante) ). 

{a) Be Speak, Speak v. Speak (1912), 56 Sol. Jo. 273, not following 
Sheridan v. O'Reilly, [■190(»] 1 1. R. 386. 

{h) Be Hagen's Trusts (1877), 40 L. J. (rn.) 605; Stanley v. Bond, 
[1913] I 1. R‘ 170. 

(c) It has first t(» be determined in all cases w^hether the second gift 
(as, for examjde, where it is to take effect on death of the first donee 
without issue, or leaving issue) takes effect by way of snccession to the 
first gift, or is an alleniative to the first gift {Ware v. Watson (1856), 7 
De G. M. G. 248, 258; and see Hatch v. Hatch (1866), 20 Beav. 105; 
Parsons v. Coke (1868), 4 Drew. 296). An executorj’ limitation to take 
e^oct on the donee (lying under (sertaiu circumstances, as, for example, 
leaving no issue, may take effect on the death of the donee under those 
circumstances during the life of the testator, and therefore as a substitu- 
tional mft ; see pp. 729. 730, post. As to the effect of successive limita- 
tions of personalty to unborn persons by means of estates tail, see pp. 768, 
770. jiost. 

(d) There may be tas^ such as gifts to “ heirs or next of kin,” where the 
terms are used as applying to one class, and not as alternative (Lowndes v, 
SUwe (1799), 4 Ves. 649; Be Thompson's Trustfi (1878), 9 Ch. D. 607). 
If B. is the general term for a large class (namely, “ descendants ”) of 
whidb A. is an •enumoratioi) of members or a sub-class (namely, “ children ”), 
and tihe is to “ each'lt)! A. or B.,'^ the gift is not void but includes all 
B. ; and or ” need not be altered ; see So^y v. SoUy (1859), 5 Jur. (n. s.) 
36 ; Oloiy V. Pennington (1836), 7 Sim. 370. 

(e) See note (c), p. 646, onfs. 
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not be implied, the gift, read as such, without alteration (/), where fi. 

A. and B. are mutually exclusive, would be void fur uncertainty Descrip- 
unless it were either charitable, in which case the court is able to of 

determine the mode in which the gift is to take olTect(7/), or made P opoo b> 
by way of a power of appointment (i). 

1355. The contingency which is generally expressed or implied in Oontingoncy 
alternative gifts refers to the death of the first-named donee before ^ 

some particular period, for example the death of the testator or 
some other period of distribution ; it is inferred that the intention ^ 
of the testator is that the first donee is to take it then alive, and 
that the second donee is to take if the first does not survive the 
particular period (A). 

It is not necessary that the gift should he expressed disjunctively ; Conjunctive 
thus, a gift to a class of persons living at some particular time and the 
issue of such of them as are then dead is also an alternative giffc(0‘ ^ 

1356. In whatever language an alternative gift is expressed, it 
may, accordirjg to its construction, be either original or sub- 
stituiional (af). A gift is alternative and Hubstltutional whore the 

(/) “ Or ” may bo altorod to “ ami ” it iKToftsary, ami in aooordauco with 
tlie whole will {h'irhanluon v. Spriuiq (i718), 1 P. Wins. 434; Kcoard v. 

Brooke (17110), 2 C'ox, Kq, Oaa. 213 ; llorridge v. Fergmon (1822), Jao. 583 ; 

Parkin v. Knight (1846), 15 Sim. 83 ; Ite Turney ^ Turney v. Turney ^ [1899] 

2 Ch. 739, 745, 0. A. ; hoc, generally, p. 676, ante); but this is not tloii© 
if the gift can bo read as a Hubstitntional gill on some oontmgoiM‘-y 
{Speakman v. Hpeakman (1850), 8 Hare, 180); and boo note (A;), infra. 

{g) liiohardeon v. Sprang , suprayper Jekyl, M.ll., at p. 434 ; hong u, 're 
V. Broome (1802), 7 Ves. 124, per (3 rant, M.R., at p. 128 ; Flinlx. lV*«iTcn 
(1847), 16 Sim. 626, 629; as to uncertainty generally, see p. 678, ante. 

(h) Re Delmar (Jhariiable Truet^ [I897J 2 Oh. 163, 167 ; see title 
Charities, Vol. IV., pp. 146 et seq. 

(i) Longmore v. Broome, supra. In such a case, where there is no 
appointment ami no gilt over lu default ot appointment, the gift goes to 
the donees A. and 13, equally [Penny v. Turu -r (1848), 2 Ph. 493; Re 
White's Trusts (1860), John. 656) ; see, generally, title Powers, Vol. XXI 1 1., 
pp. 70. 71. 

(k) Salisbury v. Petty (1843), 3 Hare, SO, 93; Carey v. Carey (1857), 6 
I. Ch. R. 265; Walmsley v. Foxhall (1863), I Do G. J. Sm. 605; Re 
Pearce, Eastwood v, Pearce (1912), 66 ^<»1. Jo. 361; compare Bowman 
V. Bowman, [1899] A. C. 518, 523, whore “or” was held to mean 
‘‘whom failing,” and Lord Watson, at p. 523, said that the point to bo 
determined w4s at what period of time the testator must be held to have 
intended that the right of the institute should come to an end if he was 
not then alive, and that the right of the comlilioual institute should 
emerge. Thus, a gift to A., with a substitutional gift to his children or to 
his issue, takes effect in favour of A. if he is living at the period of dis- 
tribution [Montagu v. Nucella (1826), 1 Russ. 165 ; Jones v, Torin (1833), 

6 Sim. 255; Whitcher v. Penley (1846), 9 Beav. 477 ; Chipchase v. Simpson 
(1849), 16 Sim. 486; Penley v. Penley (1850), 12 Beav. 647; Sparks v. 

Beetai (1857), 24 Beav. 218; Margitson v. Hall (1864), 10 Jur. (N, 8.) 89; 

EoUa'nd v. Wood (1870), L. R. 11 Eq. 91), and in favour of bis children 
or issue if he is not then livinjg (Davenport v. Hanbury (1796), 3 VeS. 267 ; 

Oirdlestone v. Doe (1828), 2 Sim. 226 (A. or his heirs) ; Salisbury v. Petty, 
supra ; Re Porter's Trus^ (1857), 4 K. & J. 188). 

(l) Be CoMen, Covidenv, Ooulden, [1908] 1 Ch. 320, 326. 

(to) Thus, a gift preceded by the word “ and ” is not necessarily original 
(Hurry v. Hurry (1879), L, R. 10 Eq. 346, per James, V.-C., at p. 348, 
observing on Be Merrichs' Trusts (1866), L. R. 1 £q- 5ol, 668). See Maynard 
V. Wright (1858), 26 Beav. 286. 
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interest which the alternative donee is to take is by a prior olattse in 
the will given to the first donee (n), so that the second donee merely 
stands in the place of the first if the latter is not capable of taking on 
the particular contingency in contemplation. A gift is alternative 
and original where the interest which the second donee is to take 
is not by a prior clause given to the first donee (o). 

In the case of a devise to a person and his heirs (j)), or to a 
person and the heirs of his body (q), or of a bequest to a person, 
his executors or administrators (r), the gifts are not substitutional, 
and the death of the named person in the life of the testator does 
not enable the heirs or the executors or administrators to take as 
purchasers under the will (s). 

1367. In the case of a gift, whether immediate or postponed, to 
a person or to a group of individuals (f), a substitutional gift 
applying thereto as a rule takes effect on the death of the prior 
donee before the death of the testator, or other period of distribu- 
tion (a), even where the prior donee is dead at the date of the 
will (6). An exception arises in the case of postponed gifts (c) to a 
legatee “ or his executors or administrators ’* or to a legatee “ or his 
representatives where these words have their technical sense (d) ; 
in such a case the presumption is that the gift is simply another 
way of giving the legatee a vested interest on the testator’s death, 
and is not a substitutional gift (c) ; and the representatives do not 
take if the legatee dies in the life of the testator (/). 

(n) Lanphier v. Buck (1865), 2 Drew. & Sm. 484, 494. 

(o) Ibid,; Re Woolley, Wormald v. Woolley, [1903] 2 C’h. 206, 209; and 
Bee Aitwood v. Alford (1866), L. R. 2 Eq. 479; Burt v. HeZZyar (1872), 
L. R. 14 Kq. 160. In Re Parsons, Blaber v. Parsons (1894), 8 R. 430, 
Buoh adfi was called a gift in ijrt/a^t-subBtitution. 

(p) Brett V. Rigden (1564), Plowd. 345 ; Warner v. White (1782), 3 Bro. 
Pari, Cas. 436, overruling the dictum of Popham, J., in Fuller v. FuUer 
(1696), Cro. Eliz, 423. 

iq) Eartopp's Case (1691), Cro. Eliz. 243 ; Hutton v. Simpson (1716), 2 
Vem. 721 ; Venn d. Batcliffe v. Bagskaw (1796), 6 Term Rep. 512; Doe d. 
Turner v, Kelt (1792), 4 Term Rep. 601. 

(r) Elliott V. Damnpari (1705), 1 P. Wms. 83. As to gifts to a person 

or his exeoutors ana similar gifts, see the text, infra. 

(%) As to lapse generally, see pp. 607 et seq., ante. 

it) That is to say, a number of persons taking not as a class but as 
individuals ; see p. 724, onZe. 

(o) Lejeune v. Lejeune (1837), 2 Keen, 701 ; Ive v. Kina (1852), 16 Beav. 
46, 54; Ashling v. Knowles (1866), 3 Drew. 693 ; Hodgson v. Smithson 
(1866), 8 De G. M. & G. 604 ; Re FaMing's Trust (1868), 26 Beav. 263 ; 
jonee v. Frewin (1864), 3 New Rep. 416. 

(6) Ive V. King, supra ; Hannam v. Sims (1868), 2 De G. & J. 161, 
0. A. ; Hobgen v, jVeaZe (187.0), L, R. 11 Eq. 48. 

(c) The case of immediate gifts in similar language follows the ordinary 
rule of substitutional gifts [QUiings v. M DeimoU (1834), 2 My. & K. 69); 
toe the text, supra, n 

(d) See p. 758, post ; where persons designated by these terms are 
totemled to take oeneficially, they take by substitution (WingfiM v, 
Wwtgfield (1878), 9 Ch. D. 658). 

W He Port's Trusts tl867), 4 E. & J. 188, psr Wood, V.-C., at pp. 
1M» Its, explainhig tlM^easea cited in note (/), infra ; Thompson v. WhUe- 
look (1869), 4 De G. 4s J. 490 (postponement tor two years after testator’s 
death). 

(/) Cofhyn v. Frewih (1799), 4 Ves. 418 ; Bone ▼. Cook (18^), Mm 



Pabt XIV.— Canons of Constouotion in SpKOut Casks. 


1856 . In cases where the original gift is to a olass the tes^^or Saor. ! 

is primA facie considered to refer to living persons, and not to nsaorip* 
persons already dead at the date of his will(^). Where the gift is wWOf 
immediate and not postjxined, a substitutional gift on the death of 
any of the class to a corresponding substituted donee in general Gifts to 
takes effect on the death, before the death of the testator, of any olMses. 
who were living at the date of the will, and who if they had survived 
would have taken as members of the class (/t)* The substitutional 
gift, however, fails wliere the corresponding original member of the 
class was dead at the date of the w’ill and therefore could not have 
taken as a member of the class under the will (i)* Thus, if the 
original donees are a class of parents, and there is a Bubstitutional 
gift of each parent’s share to the children of that parent and one 
parent is dead at the date of the will, the children of that parent 
cannot take (k), 

1359 . The gift to the children, however, may be that they are to to 

take, not simply the share of their parent, but tlje share of their 
parent computed on the hypothesis that he would have taken under 
the original gift ; a gift in such a form constitutes an independent 
original gift to such children and not a gift by way of substitution, 
and the children may take although their parent is dead at the date 
of the will (Z). 


168 ; and aeo lie Twrncr (1865), 2 Drew. & *Siii.501. Similarly in owm'. of a 
postponed gift to “A. or liis heirs,’* where tJ»e word “heirs” is used in \ 
sense of “ representatives ” {Tidwell v. Ariel (1818), 5 Madd. 403), l>at 
not where the wmrd is used in the sense of persons entitled as on intestacy ; 
in such a case the heirs take as pereonw designatcp {Re Porter* s TrusU 
(1867), 4 K. & J. 188). 

{g) Re Iloichkm* Trusts {W% L. R. 8 Eq. 643, 649; Re Musther, Groves 
v. Musther (1890), 43 Ch. I). 669, 572, 0. A. 

(A) Re Eayward, Greerg v. TAngwood (1882), J*-* Ch. 1). 470. 

(t) See the cases cited in note (A), infra ; ('OUx’Uurst v. Carter (1852), 15 
Beav. 421, 427 ; Ive v. Ring (1852), 10 Beav. 40. 53 ^ Congreve v. Patmer 
(1853), 16 Beav. 435 ; Re ]Vood*H [Ann) Will (1802), 31 Beav. 323. 

(jfc) Christopherson v. Naylor (1816), 1 Mer. 320; ButUr v. Ommaney 
(1828), 4 Russ. 70, 73 ; Gray v. Garman (1843), 2 I^re, 268 ; Re Hotchkiss' 
Trusts, supra; Atkinson v. Atkinson (187*2), 6 I. R. Eq. 184, 189 ; Kelsey 
V. Ellis (1878), 38 L. T. 471 ; Be Barker, Asquith v. Saville (1882), 47 
L. T. 38; Re Webster's Estate, Widgen v, Mello (1883), 23 Ch. D. 737 ; 
Re Chinery, Chinery v. Hill (1889), 39 (!Jh. D. 6i4 ; lie Musther, Groves 
V. Musther, supra ; Re Wood, Tullctt v. Colville, [1894] 3 Ch. 381, C. A. ; 
Be 0^, Offiler v. Offiler (1900), 83 L. T. 758; Gornnge v. MaUstedt, 
[1907] A. C. 226 ; Be Cope, Cross v. Gross, [1908J 2 Ch. 1, C. A. ; and 
see Be Kirkpatrick, Ferguson v. Kirkpatrick (1912), 12 State Reports, 
New South Wales, 2S2. The decisions of Stuart, V,-C., in Parsons v. 
Qvlliford, Tarry v. Skurry, Ex parte Tarry (1864), 10 Jur. (N. fi.) 231, aud 
PMlips V. PhUlips (1864), 10 Jur. (n. s.) 1 173, and of Malins, V.-C., in Be 
PoUer^ Trust (1869). L. R. 8 Eq. 62, Adams v. Adams (1872), L, R. 14 
Eq. 246, and Be Lucas's Will (1880), 17 Ch. D. 788, wliich are founded on 
a view that Ohristopherson v. Naylor, supra, should not bo followed, are to 
this extent of no authority ; but may pernaps be supported on the particular 
contexts of the wills in question ; see Re Hotchkiss^ Trusts, supra. 

{1) Loring v. Thomas { 1 861 ), 1 Drew. & Sm. 497 ; Be Chapmaris WUl ( 1 863), 
32 Beav. 382 Be Woolrkh, Harris v. Harris (1879), 11 (9l. D. 663 ; Be 
Chsmry, Chinery v. EW. (1888), 39 Ch. D. 614, per Cm^UT, J., at p. 618 ; 
Be ^arsons, Blaher v. Parsons (18W), 8 R. 430, 434 ; Be Lambert, Ofyms v. 
Harrison, [1908] 1 Ch. 117 ,* Bs Metcalfe, MdccXfe v. Earle, [1909] 1 CTi, 
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Further, even where the children are expressed to take only their 
parent’s share, the class of children, according to the construction 
of the whole wiU, may be ascertained, not by reference to those 
parents only who could take under the original gift to parents, but 
by reference to all the parents, whether eventually capable of taking 
or not ; this, again, is an original gift to such children (m). 

1360. In cases where the gift is framed as a gift to a composite 
class, formed of a class of parents living at a certain period and a 
class of children of parents then dead, there is privid facie (n) an in- 
dependent and original gift to the latter class of children, and 
children of i)arents who were dead before the date of the will may 
take (o) as well as children of parents who died after the date of 
the will hut before the testator. 

1361. In the case of a postponed substitutional gift, where the 
donees under the original gift are a class, and the suhstiiiitioual gift 
corresponds to the various members of that class, the testator is 
considered to be providing for the death of members of the class, 
between his own death or the time of ascertainment of the class and 
the period of distribution or the time when the gift is to come into 
possession (p). Accordingly, it is primd facie only in respect of 
persons who are ascertained as members of the class, and capable 
of taking under the gift, that substitution is effected (r/), and as to 
those who die l)efore the testator or before the lime when the 


424; Ke Sf dees, Barlow v. (1007), 52 Sol. Jo. 11 ; Be Taylor. Taylor v. 

lull), 56 Sol. .lo. 175 ; Be Williams. Metcalf v. Williams. [1614] 1 Ch. 
219, affirmed, Ll^ll'l] 2 <'h. 61, C. A. Loring v. Thomas (1861), 1 Drew. & 
Sm. 497, is not affected by Gorrinye v. MahUtedt, [1907] A. C. 225. and 
is recognised as an authority in Barraclough v. Cooper (1905), [1908] 2 (ffi. 
121, n., 125, II. L. ; see Be Lambert, Corns v. If arrt son, [1908] I 1 17, 2>cr 
Kvk, J., at p. 121. 

(m) Jarvis v. Pound (1839), 9 Sira. 549 (alternative gift to the children ol 
“ any ’* sons and daughters ; even though “ sorno violence ” was done in 
assigning a share to the parents); Loring v. Thomas, supra (“any,” of 
parents) ; Be Sibley's Tmsts (1877), 5 Ch. D. 494, 501 (where it was said 
that “all and every ” ttie parents must mean “ more than two ”). In Be 
Mi'loalfe, Meioidfe v, Earle, [1909] 1 Ch. 424, Joyce, J., at p. 426, sug- 
gested a distinction between a gift to children and a gift to a class of 
another description (such as nephews and nieces) where the testator might 
not have means of knowing the state of the family. 

(n) For cases of contrary intoution, see Waugh v. Waugh (1833), 2 
My. tSf K. 41, where a direction as to the children’s share confined the class 
af children ; Be 2'hon^on*8 Trusts (1854), 5 De G. M. & G. 280. 

(o) Tyiherleifh v. Harbin (1835), ’6 Sim. 329; Giles v. Giles (1837), 8 
Sim. 300 ; Bust v. Baker (1837), 8 Sim. 443 ; Bebb v. Beckwith (1839), 2 
Buav. 308 ; Gaskell v. Holmes (1843), 3 Hare, 438 ; Coulthurst v. Carter 
(1852), 15 Beav. 421 ; Baldwin v. Bogers{im), 3 De G. M. & 0. 649, C. A. ; 

V. FfcAfls (lS66), 3 Drew. 441, 447 ; Be Paulding's Trusts (1858), 26 
Beav. 263 ; Be Jordan's Trusts (1863), 2 New Rep. 67 ; Heasman v. Pearse 
(1871), 7 Ch. App. 276; Be Morrison, [1913] Victorian Law Reports, 348. 

(p) Be Gilbert, Daniel v. Matthews (1886), 54 X*. T. 762. 

( To determine whether the substitutional bequest is to take effect 
on the death 'of any particular individual, you must first inquire whether 
he was a member of the class at all ” {Be Porter's Trusts (1857), 4 K. & J. 
188, per Wood, V.-C., at pp. 191, 192, citing Ive v. King (1852), 16 
Beav. 46). The substitutional gift took effect in BiUon v. Hilton (1866). 
16 W. R. 193. 
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class is to be ascertained, the substitutional gift fails (f). If* 
however, there is no gap between the time of ascertainment of 
the class and the time of distribution, persons substituted for 
donees dying in the life of the testator, even before the date of the 
will, may be let in («). 

On the other hand, a postponed alternative gift may be so framed 
that the donees are to take as original and not substitutional 
donees, for example, on the hypothesis that the persons for whom 
they are alternative were ascertained members of the class of first 
donees ; and accordingly these alternative donees may take 
in such a case, although the members of the class of first donees 
predeceased the testator (0* 

1362. Conditions attaching to a gift do not primd fade attach 
to a gift alternative to it, whether original or substitutional (w), 
although in the case of substitutional gifts it may much more 
easily be inferred that they attach than in the case of alternative 
original gifts (»•). Tlius, it is not in general necessary, unless the 
testator so provides, tliat an alternative donee should survive 
the period of distribution in order to take, wbotber the gift is 
original (.r) or substitutional (y ) ; nor in an alternative and original 
gift is it in general necessary, unless the testator so provides, that 
the alternative donee should survive the person for whom he is 


(r) Thornhill v. Thornhill (1819), 4 Madd, 377; Neihon v. Mon to 
(1879), 27 W. R. 936 ; Re Uannam, HaMeUeuy. Uannam, [1897] 2 Clr ; 
Re Ibbetion, Ibbetson v. Ibbetson (1903), 88 L. T. 461 (to the child or ohildreu 
of J. and H. “ or their heirs ”). See the rule also stated in Ive v. King 
(1852), 16 Bcav. 40, where, however, the authorities cited refer to another 
point ; Ashling v. Knowles (1856), 3 Drew, 593, 695 ; compare Smith v. 
Farr (1838), 3 Y. & C, (ex.) 328. 

(«) King v. Oleavelmd (1857), 26 Beav. 26, .'iflirmed, 4 De G. & J. 
477, A. (to persons “ then living ” or their re, roaentatives) ; Rtt Philps' 
Will (1809), L. R. 7 Eq. 151 (to persons “ then living ” or their heirs). 

(t) Smith V. Smith (1837), 8 Sim, 353 ; Habergham v. RideJuilgh (1870), 

L. R. 9 Eq. 395. In Collins v, Johnson (1835). 8 Sira. 356, n., the gift was 
by reference to a prior gift to individual.^ ; see Re Ilmnam^ IJaddelsey v. 
Uannam, supra, per North, J., at p. 46. , • 

(u) Marlin v. Jlolgaie (1866), L. R. 1 H. L. 175; see Injon v. Coward 
(1846), 16 Sim. 287 ; Barker v. Barker (1852), 6 De G. fc Srn. 763; Be 
BenneU's Trusts (1857), 3 K, & J, 280, 285; Re Wildmnn^s TrusU (1860), 
1 John. & H. 299 ; Re FeWs Trust ( 1 861 ), 3 De G. P. & J. 291, C. A . ; Lawphier 
V. Buck (1865), 2 Drew. & Sm. 484, 496; for cases where the contingency 
of the first gift applied to the alternative gift, see Re Kirkmam'e Trusts 
(1859), 3 De G. & J. 558, C. A. ; Bennett v, Merriman (1843), 6 Beav. 360 ; 
Smith V. Palmer (1848), 7 Hare, 226; MacGregor v. MacGregor {ISib), 2 
Coll. 192. In so far as these latter cases do not depend on the particular 
contexts of the wills there in question, they are disapproved m MarUn 
V. EolgatCt supra. 

(to) Martin v. Eolgate, supra, per Lord Cieelmsforq, at p. 187. 

(aj) Thompson v. Clive (1857), 23 Beav. 282 ; Martin v. llolgaie, ewpra; 
Re Woolley, Wormald v. WooUey, [1903] 2 Ch. 206 ; and see note {k), 
p. 729, ante, note (o). p. ISO. ante. 

(y) Masters v. Scales (1850), 13 Beav. 60; Be Batterebi/s Trusts, [1896] 
1 I. R, 600 ; Be Bradbury, Wing v. Bradbury (1904), 73 L? J. (cii.) 691. 
The doubt expressed on this point in Crause v. Cooper (1860), 1 John. 
& H. 207, per Wood, V.-C., at p. 213, was recognised by him as 
unfounded in Be Merricks' Trusts (1866), L. R. 1 Eq. 551. 558. For a 
case of context to the contrary, see Be Kirkman'e Trust (1859), 3 De G. 

J. 668» C. A. 
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alternative (a) : in a substitutional gift, on the other hand, it is in 
general necessary that the substituted donee should survive the 
person for whom he is substituted (h). 

1363 . Subject to the above, the class of substituted donees 
is ascertained according to the usual rules (c). Whether the 
members of classes taking under original and substituted gifts 
may take concurrently depends on the correspondence between 
the members of those classes respectively. A gift to a class of 
parents or their children, or parents or their issue, is construed 
as substituting for each parent his own children or issue, 
wherever the context allows that construction {d) ; thus, when 
there are words denoting an intention to divide the property into 
shares for the purpose of substitution (e), the parents surviving the 
period of distribution and the children or issue of parents dying 
before that period (/) then take concurrently. Otherwise, where 
the original and substitutional gifts are both to classes, and there is 
nothing indicative of a substitution for a member of the original 
class of a corresponding member of the substituted class (y), the 
gifts are mutually exclusive, and if any member of the original class 
survives the period of distribution, no member of the substituted 
class can take (fc). 

In the absence of a contrary intention being shown (?), the 
substituted donees as between themselves are joint tenants (A), even 
where the original donees are tenants in common, and therefore as 

(а) Lytm v. Coward (1846), 15 Sim. 287 ; Lanphier v. Buck (1865), 2 
Drew, & Sra. 484, 408; Heasman v. Bcarse (1871), 7 Ch. App. 275; Be 
Woolley y Womiald v. Woolley, fl903] 2 Cli. 206; but see Be Jordan's 
Trusts (1863), 2 New Kep. 57. For Ctasea of contrary intoutiou, shown by 
the will, see Barker v. Barker (1852), 5 De G. & Sm. 753. 

(б) Thompson v, Clive (1857), 23 Beav. 282 ; Crause v. Cooper (1859), 1 
John. & IL 207 ; Tjanphier v. Buck, supra; Be Turner (1865), 2 Drew. & 
Sm. 501 ; Re Merrieks^ Trusts (1860), L. R. 1 Kq. 551, 560, explained in 
Be Woolley, Wormald v. Wwlhy, supra, at p. 209. 

(c) Seep. l]i,anle. Thus, the class is a.scertainod at the testator’s 

deaUi (/ve v. (1852), 16 Beav. 46 (cliildren) ; Re Philps' Will (1869), 
L. K. 7 151, 164 (heirs, in sense of next of kin) ; Wwgfield v. Wingfield 

(1879), 9 Ch. D, 658 (tieirs) ) ; subject in the case of a postponed uift to 
letting in members of the class coming into existence before the period of 
distribution (Re Sibley's Trusts (1877), 5 Ch. D. 494 ; Be Jones's Estate, 
Hums V. Lloyd (1878), 47 L. J. (ch.) 776, not following Hohgen v. Neale 
(1870), L. B. 11 £q. 48, on this point). 

(d) Be Coley, Gibson v. Gibson, [1901] 1 (li. 40, 44 ; Be Alderton, Euqkes 
V. Vanderspar, [1913] W. N. 129. 

♦ (e) Be Gilbert, Daniel v. Matthews (1886), 64 L. T. 752, observing upon 
Be Dawes' Trusts (1876), 4 Ch. D. 210 ; Be Mites, Miles v. MUes (1889), 
61 L. T. 369. 

(/) If all of the original class survive that period, the substituted class 
are excluded (Be CoUy, Gibson v. Gibson, supra, at p. 43). 

(g) As, for instai ce, to children “ or their heirs ” (Finlason v. 

Taflock (1870), L. Eq. 258), 

(h) Be Coliy, Gibson v. Gibson, supra. 

(i) See Lyon v. Coward, supra, at pp. 296, 291 ; Hodges v. Grant 
nW7), L. IL 4 Eq. 140; A.^G. v. Fletcher (1871), L. R. 13 Eq. 128; Be 
Bor^f Eugteton v. Hamer (1887), 37 Oh, D. 696, 711, where there were 
donme words of severance sufficient to apply to the substituted donees. 
As to distribiitioh per capita or per stirpes in such cases, see p. 782, post. 

(fc) Demnpon v. Hanbury (1796), 3 Vos. 257 ; Bridge v. Yates (1842), 
12 Sim. 646; Salisbury V* Fetty (1843), 8 Hare, 86, 93, Be Hobson's 



PlRT XIV.—^Amm OF OOKSTBTTOTION IK SPBOIAL CaSBS. 




between original donees and substituted donees taking with thete ^ 

there is a tenancy in common. PeiaiP' 

liODI pf 

1364. In cases where the alternative ^ft fails by reason dl ^he IHmm. 
event not having happened on which it is to take effect, then the 

prior gift to the first donee may take effect althouj»h he was not 
living at the period of distribution (f), because the alternative gift gift, 
operates as a divesting gift only (m). Extent of 

In the case of a gift to a group or class, a substitutionary gift alternative 
of the shares of such as die leaving issue to their issue does not 
affect the shares of those who die without leaving issue (n). 

Sub-Sect. 2 . — Dcsnipiion hy Relation tihip. 

1365. A description of a donee by reference i.o relationship to licgitimate 
the testator or other person (as in the case of gifts to children, 

issue, and the like) is presumed to refer only to legitimate and not “ ‘ 

illegitimate relatives (o). The rule applies to all descriptions of 
donees, including the children (p), nephews ((/), nieces (r), cousins («), 


TtubU (18r)4), 1 K. & J. 178 ; M'Grvgorv, M^Orcgor 1 De G. F. & J. 

63 ; Penny v. Clarke (1860), 1 Do G. F. & J. 425, 431 ; Coe v. Bigg (1863). 
1 New Kop. 536; Lanphier v. Buck (1865), 2 Drew. & Sm. 484; 
fleasman v. Pearee (1871), 7 Oh. App. 275, 284, affirming S. C. (1870), 
L. K. 11 Eq. 522, 535 ; Re Yates, Bostock v. JJ'Eynoourt, [18911 3 Ch. 53, 
disapproving Shephcrdson v. Dalfl (1865), 12 Jur. (n. S.) 166 ; Be BaUersby'e 
Trusts, [1896] 1 I. R. 600. 

(l) Gray v. Oarman (1842), 2 Hare, 268; Salinbu/ry v. Petty (184 M 3 
Hare, 86, *93. 

(m) As to divesting generally, see p. 822, post 

(n) Baldwin v, Rogers ( 1 853), 3 De G. M. ^ G. 649 ; Strother v. TJuUon 
(1867), 1 Do G. & J. 676, 676. 

(o) Cartwright v. Fawdry (1800), 5 Vos. 530 ; Wilkinson x, Adam (1812), 
I Ves. & B. 422, 462 ; IFamcr v. Warner (1850), 15 Jur. 141 ; Hill v. 
Crook (1873), L, R. 6 11. L. 265, 283 ; Dorin v. Dorm (1876), L. R. 7 H. L. 
568 ; Re Ayles* Trusts (1876), I Gh, D. 282 ; R.tis v. Uomioun (1878), 10 
Ch. D. 236, 241 ; Re Eve, Edwards v. Butm, [1909] 1 Ch. 796, 800 ; Be 
Fish, Ingham v. Kavner, [1894J 2 Ch. 83, 0. A. (“ niece/' leptimute 
grand-niece proferred. where she sufficiently answered the description) ; 
Re Deakin, Starkey v. Eyres, [1894] 3 Ch. 666* (power to appoint to 
** relations " of donee of power, who was illegitimate ; appointments to 
her natural relatives held good except to a person himself illegitimate, 
there being nothing to enable the court to draw the inference that the 
testator included nim among the "relations"); Re Pearce, AlUance 
Assurance Co,, Ltd. v. Francis. [1914] 1 Ch. 264, C. A., overruling Be Du 
Bochet, Mansell v. Allen, [1901] 2 Ch. 441.- As to the capacity of 
illegitimate children to take under a will, se^ p. 542, ante. 

(®) Swaine v. Kennerley (1813), 1 Ves, & B. 469 ; Re Wells' Estate (1868). 
li. R. 6 Eq. 599 ; JHU V. Crook (1873), L. R. 6 H. L. 266 ; Dorin v. Dorin 
(1876). L. R, 7 H. L, 568, per Lord HATiiEULBr, at p. 574: " primdfaeie 
the word * children ’ means ledtimate children ... as much so as it the 
very word ‘ legitimate ' had Been introduced before it,** and per Lotd 
Sklbobne, at p. 577 : ** children in a will means logitithate children, unless 
whan the facts are ascertained and applied to the wor^ of the will, some 
ropugnancy or inconsistency (and not merely some violation of a moral 
obligation or of a probable intention) would result from so interpreting 
them ** ; Be Pearce, Alliance Assurance Co., Ltd. v. Francis^ ssma. 

iq) Rs Bryoii, Drummond v. Leigh (1885), 30 Oh. D. 110$ Be HaU^ 
Bfanskm v, Weightman (1887), 36 <3n. D. 651. • , 

(r) Be Fish, Ingham v. Rayner, supra. 

(«) Seale^Eayne v. Jodrett, [1891] A. (k 304, 
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swjT, 6. or relations generally (0 of the person concerned. This meaninj 
Sescrip’ is adhered to (a)y and the illegitimate relatives do not satisfy th< 
ttonsof description (/>), unless either from the circumstances (c) it ii 

Do^b. impossible that any legitimate relative could satisfy it (d), or ai 
intention to include illegitimate relatives appears in the will (e) 


(t) Re Deakiriy Starkey v. Eyree, [1894] 3 (,‘h. 565. 

(а) No mere oonjocture, however probable, based on the testator’: 
knowledge of or intimacy with the illegitimate persons can exclude th< 
rule (HiS y. Croojk (1873), L. R. 6 H. L. 265, 276; Be Pearce, Alliana 
Aaeurance Co., Ltd. v. Francis, [1914] 1 Ch. 2.54, C. A., overruling Be J)i 
Boehet, Mansell v. Allen, [1901] 2 Ch. 441). 

(б) The rule applies to descriptions not only in direct gilts, but in i 
gift over {Smith v. Johson (1888) 59 L. T. 397). 

(c) The cii'cumstancoa at the date of the will are considered, and if tin 
intention is shown thereby that illegitimate children are included, tin 
construction is not varied by subscqiietit events, such as the circumstanooi 
existing at the date of a confirmatory codicil {Wilkinson v. Adam (1823) 
12 Price, 470, H. L. ; Mortimer v. Tl fisi (1827), 3 Russ. 370). 

(d) Hill V. Crook (1873), L. R. 6 H.L. 265, 28.3; as, for instance, when 
no legitimate children were in existence, and the testator must, in th< 
circumstances, be presumed to have contemplated the illegitimate relativcj 
as satisfying the description and being able to take under an immi*diat» 
gift {Beacheroft v. Beachcroft (1816), 1 Madd. 430 ; Woodliouselee {Lord) v 
Dalrymple (1817), 2 Mcr*. 419 (children of a deceased person) ; Wilkinson 
V. Adam (1812), 1 Ves. & B. 422, 468; DiUey v. Matthews (1865), 11 
Jiir. (N. s.) 425; Savage y. Boherison (1868), L. ii. 7 Eq. 176 (dosenptior 
of mother by her maiden name) ; Laker v. Hordern (1875), 1 Ch. D. 644 
Be Haseldwe, Orange v. Sturdy (1886), 31 Ch. I). 511; hi the Estate oj 
Frogley, [1905] P. 137 ; O'LoughUn v. BcUew, [1906] 1 f. R. 487). There 
is ilo such inference where, although no legitimate cliildren wore in 
existence at the date of the will, the testator may have contemplated 
future children coming into existence who might be legitimate and might 
satisfy the description in the gift {Borin v. Dorin (1875), 7 H.L. 568; 
J)urrani v. Friend (1852), 5 Be G. & Sm. 343 ; Dover v. Alexander (1843), 

2 Haro, 275; Rc Brown, Penrose v. Manning (1890), 63 L. T. 159, 
approved in lie Pearce, Alliance Assurajice Co.. Lid. v. Francis, supra). The 
impossibility of legitimate children coming into existence wliore a woman 
is past child-bearing may bo suffioient to include the illegitimate children 
in case of an immediate gift {Paul v. Children (1871), L. R. 12 Flq. 16 
(future gift to her child or children : existing illegitimate children not 
entitled) ; Be Eve, Edwards v. Burns, [1909] 1 Ch. 796 (immediate gift : 
existing illegitimate children held entitled) ) ; and see Brown, Penrose 
v. Manning, supra, where the woman was fifty years of age, but her 
illegitimate children were excluded. 

{e) Hilly. Crook {ISIS), L. R. 6 H. L. 265, 283 ; Holt y. Sindr ey {ims), 
L. R. 7 Eq. 170, as explained in Be Pearce, Alliance Assurance Co., Ltd. v. 
Francois, [1913] 2 Ch. 674, 687 (affirmed. [1914] 1 Ch. 2-54, C. A.) ; and seethe 
oases cited in note (1), p. 737, post. As, for instance, where the testator 
uses a word in the plural number (such as “ children ”), when to his 
knowledge there is only a single legi timate person who could take under the 
gift, on illegitimate child may be included so as to render the description 
sensible (Gill v. SheUey (1833), 2 Russ. & M. 336 ; Jjeigh v. Byron (1853), 1 
Sm. & G. 486 ; Tugwell v. Boof<(1857), 24 Beav. 141 ; Be Embury, Boxeyer 
V. Page, [1914] W. N_. 220). But the use of a plural word is not sufficient 
to include illegitimate persons, if there are legitimate persons sufficient 
to satisfy the description in its ordinary sense,, and there are no other 
indications of an intention to include illegitimate persons (Edmunds v. 
F$9uy (I 86 I 5 , 29 Beav. 233), or if supposing them to be included the 
words of tho wUl woUtd still remain unsatisfied {Hart v. Durand (1810), 

3 Anst. 684). The fact that the property is divided by the testator into 
a number of shares corresponding with the whole number of legitimate 
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The question of legitimacy (/) is in all such cases decided 
according to the law of the domicil of the person by reference to 
whom the relationship of the donees is described, whether the gift 
is a bequest of personalty (//), a specific devise of real estate (/t), or 
a devise of land upon trust to sell and to apply the proceeds of sale 
as personalty (0. 

1366. A common indication on the face of a will to include indioationf 
illegitimate relatives in a description is the fact that in other that iiiegriti- 
clauses of the will they, or other relatives of theirs, are referred to 
in terms showing that the testator treated the illegitimate claimants 
in quesiion (/i) as legitimate (/), particularly where it is sliown 


illogitiiuato olaiiaarit^ was considered not a sniUcient indication in 
Cartwright v. Vawdrey (J800), 5 Vcs. 530 ; Be Welb' KstaU (186S), L. U. 
5Eq. 699. A gift ill a modern wiD by an unmarried person to Ids or her 
jwn children must take effect, apart from revival after marriage (as to 
revocat ion of a will by marriage, see p. 502, ante ; as to revival, see ]». 575, 
inte), in favour of illegitimate children {Vlifion v. Uoodhun (1868), h. 11. 
S Eq. 278). 

(/) There is no rule that illedliinate eliildren cannot in any eirciim- 
dances participate with legitimate ehihlrim in the heiifllt of a gift to 
diildron generally v. Bryant (1852), 2 Do G. M. & G». 697 ; Evans v. 
Davis (1849), 18 L. .1. (di.) 180; Hill v. (hvoh (1873), L. U. 6 II. L. 265; 
Eblx'.ni V. Fowler, 11909J I ('ll. 578, ('. A. ; AV Beane, Allmnce Assurance 
Co., Ltd. V. Francis, [19141 1 Gdi. 254, 267, 0. A.). A dictum of Lord Eldon, 
L.Ch, in Wilkinson v. Adam (1812), 1 Ve.s. &11. 422, at p. 468, and the eases 
)f Bagley v. MoUard (1830), 1 Russ. & M. 581, and AVi/fcer v. y«aH(/(183l K 
Vou. 3.54, so far as they dcpoiul on this supiiosed principR, are overruh O 
(g) Bo Andros, Andros y. Andros (1883), 24 Cli. 1). 637, 

(k) Be Grey' 8 Trusts, Grey v. Stamford, [1892] 3 Ch. 88. 

(i) Skottowe v. Jo war/ (1871), L, K. 11 Kq. 474 (legacy duty), disenssod 
vud recognised in Re (Woodman's Trusts (1881), 17 ('h. D. 266, (J, A. In 
Hoyes V, liedale (1863), 1 Horn. & M. 798, it was held that legitimacy was 
lecided by tbe law ol the ti'stator’s domicil. 

(k) Indications treating other illegitiiiiate persouH as Icgitiraale are not 
iutTicient {Mortimer v. Wesl (1827), 3 Russ. 370; Be Wells' Estate (1868), 
[j. R. 6 Kq. 599 (casiis of particular children being montioimd and treated 
iS “children " ; no inference in favour of illogitimato child not expiossly 
inentioncd) ), and may be the ground of an inference against the claimant 
[Kelly V. Hammond (1858), 26 13cav. 36). » 

{1) As, for instance, where the parents, are upoken of in the, will as 
husband and wife, or the illegitimate person is mentioned as ** sou,’* 
‘daughter” or “child” of his or her natural parent, or is otherwise 
soiisidered as having relatives wdiich strictly in the l<‘gal sense could not 
sxist in such a way as impliedly to include the illegitimate persons 
nmoDg the description in question {Hill v. Crook, supra, at p. 285; 
MeTediih v. Fan (1843), 2 Y. & (J. (Ri. Cas. 525; Worts v. Cubiil (1854), 
14 Beav. 421; Clifton v. Goodbun, supra; Savage v. Robertson (1868), 
L R. 7 Eq. 176; Barlow y. Orde (1870), L. K. 3 T. C. 164; Lrpine v. 
Bean (1870). L. R. 10 Eq. 160; Be Humphries, Smith v. iftl/Ahyc (1883), 
24 Ch. D. 691 ; Be Bryon, Drummond v. Leigh (1885), 30 Cli. D. 110; 
Be Horner, Eogleion v. Horner (1887), 37 Ch. D. 695; Re Haslie's 
trusts (1887), 35 Ch. D. 728 ; Seale-Uayne v. JodreM,^ [1891] A. C. 304 
[illegitimate persons previously described as “cousins” wore entitled t(» 
lake under a gift to “relativt^s hereinbefore named*’); Re Harrison, 
Harrison v. Higson, [1894] 1 Ch. 561 ; Re Deakvn, Starkey v. Eyres, 
[1894] aCh. 565 (wife’s “relations,** she being illegitimate) ;tJKe Walker, 
WdUcer v. I/uiyens, [1897] 2 Ch. 238 ; Be Plant, Griffith v. HUl (1899), 47 
W. R. 183; ke Wood, Wood v. Wood, [1902] 2 Ch. ii42, C. A. \ Re 
SmilUr, Bedford v. Hughes, [1903] 1 Ch. 198; Re Kiddle, Gent v. KiddU 
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that the testator know of the illegitimacy, and therefore could no! 
be using his language in its ordinary sense (m) ; but this indication 
may l)e rebutted by a special and distinct provision for the 
illegitimate relatives, or other similar indications that the testator 
drew a distinction between them and the legitimate relatives (n). 

1367. Where the gift is to the children of a man(o), or childrer 
of a man by a certain woman (p), and is such that in the circum 
stances existing illegitimate children are denoted, the gift is con- 
strued as referring to those who at the date of the will hav( 
acquired the reputation (q) of being the named man's children. 

1368. The rule of law forbidding gifts to future illegitimate 
children (r) may affect the way in which any such gift takes effect 
and in particular, in case of a gift expressly or by implication t( 
all the illegitimate children of a person as a class, the class L 
restricted to those in ease or en ventre sa mere at the teatator'i 
death («). 


(1905), 92 L. T. 724 ; Ee Corsellis, Freeborn v. Napper, [1900] 2 Ch 
310) ; but such indioatioim were not considered conclusive in Bagley v 
Mallard (1830), 1 Russ. & M. 581; Megson v. Kindle (1880), 15 l-h. D 
198, C. A,, where, however, there wore other indications, as to whicl 
SCO note (w), infra; Ee Humphries, Smith v. Milluige (1883), 24 Th. D 
001, per Nojith, J., at p. 696, where, however, a referouce to “shares’ 
of daughters was senseless unless the illegitimate child took; He Kail 
Brnnston v. iVeightman (1887), 35 Ch. D. 651 (description as “nephew ’ 
there not sufficient to include the person in a gift to the testator's sister’i 
children) ; as to those cases, see Ee Parker, Parker v. Osborne, [1807] 1 
Ch. 208, 213; Ee Walker, Walker v. Lutyens, [1897] 2 Ch. 238, 262. I 
appears that there is no hard and fast rule of construction that the men 
description of a person as a relative in a previous part of a will makei 
that pel i on included in a general description of relatives in a later part o 
the will, but that in all such cases the context of the will and the evident 
properly admissible must bo considered ( lie Cozens, Miles v. Wilson, [1903 
I Ch. 138, 142, 143, following EeJodrdl, Jodrell v. Seale (1800), 44 Ch.L) 
590, C. A., affirmed, sub nom. Seale-Uayne v. Jodrell, [1891] A. C. 304). 

(m) As to the iinjiortance of showing what knowledge the testator had o 
the facts giving rise to the illegitimacy, see Ee UerberVs Trusts, (1860 
I John & H. 121, 124; Kill v. Crook (1873), L. R. 6 H. L. 265, 277. 283 
Ee Homer, Eagleton v. Horner (1887), 37 Ch. 1). 695, 707, commenting oi 
Ee Ayles' Trusts ( 1 875), 1 Ch. D. 282. That his knowledge of the illegitimacy 
is not material where his words are sensible in tlieir ordinary s^nse, 8e< 
Godfrey v. 7)am« (1901), 6 Ves. 43, 48 ; Warner y. PTorner ( 1 850), 15 Jur. 141 
pfi Knigut Rruce, V.-C., at p. 142. The testator’s ignorance of th- 
illegitimacy and his belief that the parents of the illegitimate person wer 

♦ married may negative the inference that that person was intended to tak 
{Ee Pearce, Alliance Assumnee Co. Ltd. v. Francis, (1914T 1 Ch. 264, 263 
C. A.). 

(n) Megson v. HiitdU, supra : Ee Hall, Branston v. Weightman, supra 
at p. 557 ; see Gill v. Bagshato (1866), L. R. 2 Eq. 746. 

(o) Laker v. Hojrdern (1876), 1 Cli. D. 644, 650. 

( p) Wilkinson Vv^dam{1812), 1 Ves.A:. B. 422, affirmed (1823), 12 Price 
470. H. L, ; but this ease has been considered to go to the extreme verg 
of tile law ; see Warner v. Warner, supra, at p^ 142. 

(?) A.-^ to the meaning of “reputation” for this purpose, see note (a) 
p.’ 542, (tjitl 

(f) p. 542, aiUe. 

(») HoU V. Sind^ey (1868). L, R. 7 Eq. 170 ; Hill v. Crook, supra 
At pp. 285, -286; Crook v. Hill (1876), 3 Ch. D. 773; and see JSblen 
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1369. A description by relationship pnind Jack refers only to 
persons related by blood, including the half- blood (<), and in the 
exact relationship, if any, prescribed by the will (a\ and not to 
persons related by affinity only {h). By the force of the context of 
the will (c) or the circumstances of the case (d) the description may 
be extended to include persons related only by affinity (r), or in the 
same or a different degree of distance in relationship (/). The 


V. Fowler, [1909] 1 Oh. 678, 0. A. (case of a settlemcMit), overruling lie 
Shaw, Robinson v. Shaw, [1894] 2 Oh. 673. 

(/) Grieves y. Rawley (1862). 10 Hare, 03 (“niece”); Re Hammersley, 
Kitchen T. Myers 2 T. L. It. 459; Re Uoscns, Miles v. Wilson, 

[1903]! Oh. 138 (“ray own nephews aud nieces”). For a case of con- 
trary intention, sec Re Dow son, Dowson v. Readlc, [1909] W. N. 245 
(“ my own brothers and sisters ”) ; Re Reed (1888), 57 li. J. (oir.) 790. 

(rt) Thus, wliore there are persons to satisfy the de8crij>tions taken in 
their ordinary sense, and there is nothing in the will or the eirciinistjmces 
to give anv other sense to the words, “grandchildren ” do not include 
great-grandchildren {Orford (Lord) v. Churchill (1814). 3 Ves. &. H. 59) ; or 
“first cousins ” or “cousins ” the dcseendanU of first cousins {Sanderson 
V. Bayhy (1838), 4 My. & Or. 56; Stoddart \\ Nelson, Sianqer v. Nelson 
(1865), 6 Do (i. M. A ii. 68 ; Stevenson v. Abingdon (1862), 10 \V. It. 591 ; 
Burbey v. Burley (1862), 9 Jur. (N. 8.) 96 ; (UtjdamVs Executors v. M lines, 
[1908] S. 0. 426 ; the dielum giving a wide meaning to the w(ud in CaldecoU 
V. Barrison (1840), 9 Sim. 457, 460, is overruled) ; or “second cousins ” 
first cousins once removed {Bridgnorth Corporation v. Collins (1847), 15 
Sim. 538, 541 ; Re Parker, Bentham v. Wilson (1881), 17 Cli. 1). 262, 0. A , 
where certain oases refc^rred to in note (/), infra, are examined. »So as 
rule the description “nephews and nieces'’ does not include gran^i 
ehildren {Campbell v. Bouskell (1859), 27 Beav. 325; M'Buah v. M'llvgn, 
[1908] 1 I. R. 155, where the evidence showed tliat the real nephews and 
nieces were not the objects of bounty, and there was nothing to show who 
w'ere those objects), or great nephews or nieeos {Falkncr v. Butler (1765), 
Amb. 514; Williamson v. Moore (1862), 8 Jur. (n. a.) 875 ; Re Blower's 
Trusts (1871), 6 Ch. App. 351 ; Shelley v. Bryer (1821), Jac. 207); and the 
description “nieces” does not include great incces {Crook v. Whitley 
(1857), 7 De G. M. & (1. 490). As to the mean .jgs of “ children,” see 
p. 744, post. 

(5) Hussey y. Berkeley (1763), 2 Kden, 194. 196 (widow of a grandson, 
not a grandchild) ; S7nith v. lAdiard (1857), 3 K. A J. 252 ; Merrill v. 
jVor/on (1881), 17 I'h. D. 382; Re Cozens, Miles \ 9 Wilson, supra ^ 

(c) See the gtmoral rule, pp. 651, 6,V2, arde. 

{d) As to the principle relating to falsa demonstratio, sec j). 685, ante. 

{e) Froffley v. Phillips (1861), 3 G. ¥, & J. 466 ; Re due, Smith V. 
Cue, [1892] W. N. 132, (’, A. (wife of a nephew treated as a niece). 
"J’hus, relatives by atllnity are bold to take rather than the gift should fail, 
as, for instamie, where the testator has no relatives liy consanguinity of 
the described kind, and none can come into existence to satisfy the 
description {llogg v. Cook (1863), 32 Boav. 641 ; Adney v. Greairex (1869), 
38 L. J. (OH.) 414; Sherrait v. Mountford (1873), 8 Ch. App. 928), or 
where it is shown that the testator treated the claimant as his own relative 
and did not know of the existence of the relative by consanguinity {Grami 
V. Grant (1870), L. R. 5 C. P. 380, 727, Ex. Ch. ; hut certain dieta in this 
case as to the meaning of “nephew” were dissented frofn in Welle v. W^Us 
(1874), L. R. 18 E(^. 504, 606, aud in MerriU v. Morion (1881), 17'Ch. D. 
382, 386, and distinguished in Re Taylor, Cloak v. ITammond (IS816), 34 
Ch. D. 255, 257, 258, C. A.V “ Cousin ” may be understood in the cir- 
outestances to mean the wile of a cousin {He Taylor, Cloak veHm/fmond, 
supra). 

if) A gift to the testators “ first and second couskis ” has in various 
oontextfi been held to include first cousins once or twice removed, aud 
other relations not more remote in degree than second consins {Mayo't v. 
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SiOT. 5. mere fact that in a prior part of the will a person is described as a 

Descrip- relative does not alone admit to a share in a subsequent gift tc 

tions of relatives of that degree either the named person, or other person? 
Dowes. degree with him (//), but this fact is an indication in thai 

direction (h) to be taken into consideration along with the contexi 
of the whole will and the circumstances of the case admissible it 
evidence (i). 

Huii-SEOT. 3. — en vmire aa mere Treated as Born or Living. 

Per80D8«* 1370. In certain cases persons f?w ventre m viire are treated as 

ventre ia mere. |:)orn (A;). It has been adopted as a rule of construction 

for giving effect to a presumed intention (a), that in a gift oi 


Mayott (1780), 2 Bro. i). C. 12r> (great-nioce also included) ; Silcox v. Btl 
(1823), 1 Sim. & SL 301 ; Charge v. Goodyer (1826), 3 Buss. 140; Wilks v 
//awww/er (1885), 30 Ch. D. 512). The term “ eecond cousins'* has beei 
held to include first cousins once and twice removed, where no true seooru 
cousins existed {Re Bonner, Tucker v. Good (1881), 19 Ch. D. 201 ; Slad^ 
V. Books (1838), 9 Sim. 386) ; and see Bennett v. IlarsJuill (1856), 2 K. & J 
740; see also Be ItickiVa Trusts (1853), 11 Hare, 299 (“niece” hold ii 
moan “nephew”); Stringer v. Gardiner (1859), 4 De G. & J. 468, C. A 
(gift to “ my niece E. S.,” who was dead, went to a great-great-niece o 
similar name); Weeds v. Bristow (1866), L. R. 2 Kq. 333 (“nephews’ 
included great-nophewa). As to the meanings of “children,” ‘‘issue’ 
etc., 800 pp. 744 et sea., post. 

(g) Thus, where a husband’s nieco or wife’s niece is dosciibed as “ m.> 
niece A.,’’ she does not nocessariW take under a subsequent gift to “ 
nephews and nieces ” {Smith v. lAdiard (1857), 3 K. & J. 252 ; Wells v 
Wells (1874), L. R. 18 Eq. 504 ; Merrill v. Morton (1881), 17 Ch. D. 382 
those casoa, tliongh criticised in Be Gue. Smith v. Oue, [1892] W. N. 88 
132, C, A., and explained in Be Cozens, Miles v, Wilson, [1903] 1 Ch. 138 
wore followed in Be Green, Bath v. Cannon, [1914] 1 Ch. 134) ; or when 
a grand-nephew is described as “ my nephew J.,” lie does not uecessarilj 
take under a gift to “ my nephews" and nieces ” {Thompson v. Bohinsoi 
tl859), 27 Beav. 480; and see Blowers Trusts (1871). 6 Ch. App 
351). 

{h) Be Gue, Smith v. Que, supra; Hussey v. i?crfcefcy( 1763), 2 Eden, 19^ 
(a great granddaughter described as “my granddaughter”); James \ 
Smith (1844), 14 biii\. 214 (“my niece M. daughter of my nephew T.,’ 
admitted to share in gift to “ my nephews and nieces ”). 

(i) Be Cozens, Miles v. Wilson, supra, at pp. 142, 143 (“my owi 
nephews and nieces ” excluded nephews by affinity previously called “in\ 
nephew A,” etc.). 

{k) For many purposes, apart from construction of a will, this is the case 
as, for instance, for the purpose of taking under the Statutes of Distri 
butioQ (Wallis v. Hodson (1740). 2 Atk. 114 ; see title Descent ani 
Distbibution, Vol. XI., p. 19) ; or of taking by descent, except that th< 
intermediate rents pending birth descend to the heir {Basset v. Basse, 
(1744), 3 Atk. 203) ; or, under the law before the Wills Act, 1837 (7 Will. 4 
& 1 Viet. 0 . 26) (see p, 562, ante), of being in existence so as to caus< 
revocation of a will (Doe d. Lancashire v. Lancashire (1792), 6 Term Rep 
•^9 : Villar V. Qilhey, [1907] A. C. 139, 148). So, such a person might “ b< 
vouclifid in a recovery though it is for the purpose of making him answei 
value. He may be an executor. ... He may have an injunction 
and he may have a guardian ” (TheUusson v. Woodford (1799), 4 Ves. 227 
pjr Buu.er,J.. at p. 322 (affirmed (1805), 11 Ves, 112, H.L.); iBl.Com., 
4tn ea,, pp. 1 29, 139). .As to his capacity to take by devise, see *p. t>37, ante , 
as to iuB capacity ,o£ being a life in being for the purpose of the rule 
dgamsUw^tuities. see title Pbepetuitibs, Vol. XXII., pp. 302, 303. 

(a) dork* T. BIoIm (178?), 2 Bio. C, C. 319, p«r Lord Thusiow, L.C., al 
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condition referring to persons, of a named relationship to the testator 
or other propositus, who are born at or living at a particular time(^i), 
the description includes a person \vho is then i;/ renttr, sa mire 
and is afterwards born aliv(3(r), and would have come under the 
description if he had been then actually born or living, provided 
that this coiisiriiction is for the benefit of such unborn porson (d), 
juid that there is no context in the will indicating a conlrury 
intention (c). The rule is couiiiionly stated with respect to gifts to 

p. 320; Trower v. ButU (1823), 1 Sim. & St. 181, per Leaoh, V.-C., at 
p. 184. 

(6) The qualification “ horn at ", or “ living at " the pavlic\ilar time may 
be expressly made by the words of the will, or iiupUedly made under the 
rules for the asccriainmeut of the class ; thus, the rule applies where the 
gift is to " childrcu " simply, where the class is ascertained during the 
gestation of the unborn person (Nortkey v. Siranqe (1710), I P. Wms. 340, 
342 ; compare Storrs v. Benbow (1833). 2 My. & K. 40, reversed on appeal 
(1853), 7 De G. M. & G. 390, where the gitl was " to each child that may 
be born” to certain persons; Mogg v. Mogg (181,')), 1 Mor. 055; Re 
llulktt, H(dlett V. IJalldi, [1892] W. N. 148). 

(c) Seethe discussion on this qualification in Re Wilmer'a Trusts, Moore 
V. Wingfield, [1903J I (.'h. 874, per Buckley, ,I., at pp. 879 et seq. In Doe 
d. Clarke v. Clarke (1795), 2 lly. Bl. 399, Kyre, said that indepen- 
dently of intention a child en veyitre sm m^re was ” living,” and this was 
followed in Re Burrows, (Leghorn v. Burrows, [1895] 2 Ch. 497 ; this is 
not, however, the general opinion ; set) Trower v. Butts, supra. 

(d) Villar v. Oilbey, [1907] A. C. 139 (where the rule was not applied to a 

condition cutting down the interest of a tenant in tail to a life estate 
approving the dicta and decisions in Trower v. Butts, supra; Bla^'f t 
V. Blasson (1804), 2 Do G. J. & Sin. 005 (whore the words in question 
were used for the purpose only of ascertaining a period of time) ; Pearce 
V. Carrington (1873), 8 Ch. App. 969 (where the benefit was that the 
divesting of tlio unborn person's interest under another clause was pre- 
vented); Digc-st, lib. 1, tit. 5, s. 7 : quolies de commodis ipsius partus 
quceriiur,'' cited in Blasson v. Blasson, supra,per\md Westbury, L.C., who 
said, ibid., at p. 670, lhat the rule applied only f »r the purpose of enabling 
the unborn child to take a benefit wdiioh, if bon., it would bo entitled to. 
In Re Burrows, Oleghorn v. Burrows, supra (if and in so far as that ease 
is not inconsistent with Villar v. Oilbey, supra), the benefit was that the 
divesting of the mother’s interest was ju-everited; but the words in question 
were " in case she has no issue then living." • 

(c) Villar v. Gilhey, [1900] I Ch. 583, ('.'A., per Cozens-IIardy, L.J., at 
p. 695. The early equity decisions are not easily reconcilable ; according 
to Buller, J., in Doe d. Clarke v. Clarke, supra, at p. 401, there were two 
classes of cases : the fust wdiere the gift was in the nature of a portion or 
provision for children, and there an after-born cliild took his share with the 
rest (see Millar v. Turner (1748), 1 Vos. Sen. 85) ; the second, where the 
gift arose from some motives of personal affection, and there it was con- 
fined to children actually in existence (see Cooper v. fi'orbes (1786), 2 Bro. 
C. C. 63, where Lord KeKton, M.R., following Ellison v. Airey (1748), 1 
Ves. Sen. Ill, and Pierson v. Qamei (1780), 2 Bro. C. C. 38, held that a 
child en ventre sa m^re could not take under a bequest to the children of A. 
living at the testator’s death ; see also Freemantle v. Freemantle (1786), 1 
Cox, Eq.Cas. 248, also a decision of Lord Kenton ; Mus^rmew. Parry (Vllb), 
2 Vern. 710). In Doe d. Clarke v. Clarke, supra, E trb, C. J., said, at p. 40 1 , 
that the cases in equity proceeded on a distmetion which apneated to him 
extremely unsatisfactory &nd unfit to be the ground of any deeiaion what- 
ever, and the view generally held is that the above deoiabna of Lord 
Kenton are now overruled by Doe d. Clarke v. Clarke, Supra. The distinc- 
tion drawn, however, may be a real one where the centaxt of the will, as 
applied to the circumstances, shows that the testator by the description in 
the will meant to describe persons actually known to him (see Millar v. 
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children (/), but applies to other descriptions of relatives of the 
propositm ((/), and to descriptions of persons in conditions as well 
as in gifts (h). In order, however, to be capable of taking under 
this rule, the person must be capable of having been legitimately 
begotten before the j)eriod of distribution (i). 

The proviso that the rule is only applied where it is for the 
benefit of the unborn person admits of an exception in certain 
cases where there is a question of apfdying the rule against per- 
uities (k). Moreover, in the case of a limitation of real estate 
to a person and his children, where that person has a child eit ventre 
HU mSrc but has had no r)ther child at the deatli of the testator, 
that child does not take concurrently with the parent (/), and the 
usual rule of constniction in similar cases where children are alive 
is not applied (vi ). 

HijJi-SecT. 4 . — Khtimrnition of thf VQnt‘fA 

1371. The testator’s eniimeraiion of donees is sometimes iiicoii- 


Turner (1748), 1 Ves. Sen. 85, ftrr Lord IIaruwk'KK, L.L., al. p. SC), or 
that he had no thought of the child ni venire m mere as an innuediiiie 
r(3ci|)ieut of his bounty (seeiioper v. Jioper (1867), L. R. 5 C. i*. 35 ; 

Re Emery's Estate, Jones v. Emery (1870), 3 Ch. 1>. 300 , note (r), p. 743, 
‘post). 

if) Hah V. Hale (1602), Tree. ('h. 60 ; Clarke v. Blake (1788), 2 Hro. C. C. 
320; S. (V (1705), 2 Ves. 673; S. 0., suh 7wm. Doe d. Clarke v. Clarke 
(1795), 2 Ily. Bl. 309; Ilawlins y. Rawlins (1700), 2 Cox. Eq. Ca«. 425: 
Whiielock v. Ueddon (1798), 1 Bos. & P. 243 (‘‘ to any son . . . begotten 
and bom ” at a certain time) ; Trower v. JUdls (1823), 1 Sim. & St. 181 ; 
Re Salaman^ J)e Bass v. Soimenthal, [1008 ] 1 Ch. 4, 0, 8, C. A. 

(</) Storrs V. Benbow 7 Do C. M. & C. 390; Re Salaman, De 

Buss 7. i^tonnenihal, supra (grcat-nopliews .and great-niecos) ; lie HalkiC 
Jialleti V. IJallett, fl892] "VV. N. 148. In Williams v. Ocean Coal Co., 
Lid., [1007J 2 K. B. 422, 429, 432. C. A., the court ai>plied the rule to a 
cliild as being a “ person . . . dependent.’' in eoustruing tlie. Workmen’s Com- 
pensation Act, 1807 (60 & 01 Viet. e. 37), s.' 7 (2) ; and in The George and 
Richard (1871), L. R. 3 A. & E. 460, 48n, it was applied to a child in the 
<am8truction of “family ” in the Fatal Accidents Act. 1840 (9 & 10 Viet, 
c. 93). In Bennett v. Uonywood (1772). Ariib. 708, 712, the eoiirt declined 
to extend the rule to a^ gift to “ relations by consanguinity,'’ but tlio ratio 
devidmdi, that the rule only applied to the caae of a devise to children, is 
«‘ont.rary to the auiUoxities ; see the passages cited fi om the civil law relating 
both to lineal and collateral relatives in Wallis v. JJodson (1740), 2 Aik. 
114, per Lord IIardwtcke. L.C., at p. 118. 

{h) Gibson v. Gibson (1698), P’reein. (cn.) 223 (bond for sum to be paid 
in case obligor should have no son living at his decease) ; Burdet v. Hope- 
good (1718), 1 l\ Wms. 486 (devise in case testator had no son at the time 
^of )iis deutii) ; Pearce v. Carrington (1873), 8 Ch. App. 969 (if daughter 
should be living five years after death of wife and flhould not then have had 
any child or children). In Villar v, Gilhcy, [1907] A. C. 139, also a case of a 
condition, the rule was excluded on the giound of want of benefit. 

(0 Re Corlass (1875), 1 Ch. D. 460. 

(/v) See title Pei«*etuities, Vol. XX II., pp, 302, .303 ; Villar v. Oilbey, 
supra, at p. 149. 

, (1) Roper V. Roper, supra (where the parent was held to take an estate 
of inheritance solely); but see Mason v. Clarke (1853), 17 Beav. 125, 130 
(bequest). Tt appears that the court is disinclined to apply the rule 
where the effect vcmid be to divest the interests of portionists who 
have obtained paynrent; see Palmer v. Cracroft (1706), 2 Vern. 578. 

(to) Namely, tne rule in WWs Case (1599), 6 Co. Rep 16 b; see 
pp. 752, 787. 788, post. 
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flistent with the number of persons satisfying the description (n). b. 

Where there is a gift to a number of persons designated by a class Desorlp- 

or group description, with a statement of the number of the donees, 
which is either greater or less (o) than the actual imraber of persons 
who fit the description at the death of the testator- as in the case 
of a gift to the four children of A., who at the death of the testator 
is shown to have five children — then unless it appears that all 
the persons so designated were intended to take, independently of 
their number (p), the court considers (<;) with how many of such 
persons the testator was acquainted at the date of his will, and if 
the number corresponds with the number in the will, may thus be 
able to identify the particular persons described (r). 

1372. There are cases, however, where the court can arrive Rejection of 
at the conclusion that all the persons satisfying a particular enumeration, 
description are intended to be benefited, and if there has been an 
inaccurate eriiimeratiou of the persons composing the class, the 
court rejects the enumeration (.s). Thus, if it aj^pears that at the 
date of the will the fact was, and the testator knew, that the 
number of persons who then answered the description was greater 
or less than the number shown by the will (t), or if the number 
could niK' then, in fact and to the knowledge of the testator, be 
ascertained (a), or if (in cases where the gift would otherwise be 
void for uncertainty) there is no evidence at all of the testator’s 

(n) See SeUey (Lord) v. Lake (Lord) (1839), 1 Boav. 146, 151 

five daughters” ; there were live sous and one (laughter, who alone tooi , ; 

Lane v. Greeti (1851), 4 De G. & ^Sm. 239 (to the four sons of A.; she had 
three sons and one daugliter, who all took). For cases whore the 
ennnioratiou corrected a mistake in the names, see Garth v, 31 ey rick 
(1779), I Bro. ('. 30 ; riimphreys v. Humphreys (1789), 2 (’ox, Kq. ('as. 

184. As to inaccuracy of dc^scriptions generally, S(*e pp. 684 el seq., ante. 

(o) Ke Sharp, MatUlison v. Gill, [1908J 2 Ch. i'.'O, (!. A. 

(p) MailhewH v. Foulnhaw (I8(i4), 12 W. K. 1141; and see the text, 
infra. 

(q) Ab to evidence of circuni.Htauccs, generally, in such eases, see p. 037, 
r/nte : evidence of ini mtion is propcTly” excluded i/le Mayo, CJhenter v. 

Keirl, [1901J 1 Ch. 404 

(r) Sherer v. IHshop 0792), 4 Bro. (\. 55 ; v. Fivrretf (1876), 

4 Ch. D. 41 ; He Mayo, Chester r. Keirl, supra, at p.407. Auollier ehikl, 
en venire sa mere, and n(^t known to the tc.slator, may Hum bo eydud(^d 
,Ee Emery' H Estate, Jones v. Emery ^ 1876), 3 ( 'h. I >. 300 ; AV; Smiley ( 1 908), 

28 New Zealand Law Reports, 1 ; Ee McNeill, Wriqht v. Johnstone (1909), 

9 State Reports, New South Wale^, 220. 

(j?) Be Stephenson, Donaldson v. Bamher, |1897) 1 Ch. 75, 0. A., per Lord 
Russell of Killowen, C.J.. at p. 81. and per Likoley, L.J., at p. 85 ; 

Ee Sharp, Mnddison v. GUI, supra, at p. 194 ; Matthem v. Fovl&haw, 
supra; Harrison v. Harrison (1829), 1 Russ, k M. 71, 72; Hare v. 

Cartridge (\ m2), 13 Sim. 165 ; Lee v. Bain (\Hii), 4 Hare, 20J, 249 (both 
comraeiited on in Ee Stephenson, Donaldson v. Hamber, supra) ; Yeats V. 

Yeals (1852), 16 Beav. 170, 171 ; Ee Dutton, Plunkeitv, Simeon, [1893] 

W. N. 65 ; Re Groom, Booty v. Groom, [1897] 2 Ch. 407 ; see Selsey (I/ord) 

V. Lake (Lord), supra. 

(<) Scott V. Fenoullhett (1784), I Cox, Eq. Cas. 79 ; Hampshire v. Pierce 
(1750), 2 Ves. Sen. 216 ; Daniell v, Daniell (1849), 3 De G. & Sm. 337 ; 

Spencer V, Ward (1870), L. R. 9 Eq. 507; Lee v. Lee (1864), lO Jur (n. s.) 

1041. 

(a) Sleech v. Thorington (1754), 2 Ves. Sen. 560 (‘^ to the two servants 
living with me at niy death ”). 
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knowledge or other admissible evidence to enable the court to 
determine who were meant by the description (6), the court may 
reject the enumeration as a mistake. 

Suh-Skct. 5 . — Particular Descried i(mtt. 

1373. A description of children or issue as begottf.n ’* frimA 
facie includes children or issue to be begotten in the future, and a 
description of children or issue as “ to be begotten ” imviA facie 
includes children or issue already begotten (c); but by the context 
of the will these teclinical meanings may be displaced and the 
strictly grammatical meaning substituted in each case (d). 

1374. The description ‘‘ children ” of a named person (c) in its 
ordinary sense (/) refers to the first generation only of legitimate {g) 
descendants, by any marriage (/O, and does not include any grand- 
children (i) or remoter descendants {k ) ; but it may be extended by 
the context and the circumstances of the case admissible in 
evidence (Z) to such other generations of descendants (m), to the 

(b) Tomlcim v. Tomkins (1743), 3 Atk. 257 ; and see 19 Ves. 126, n. ; 
Stehhing v. Walker (1786), 2 llro. C. S3, where, liowever, Lord KKS'YOy 
said : “ I jdeld to the authority of the case.s and not to the reason of them” ; 
(Harvey v. Ilibbert (1812), 10 Vcs. 125 (which is the leading case giving its 
name to the rule) ; Harrison v. Harrison (1820), Taml. 273 ; Lee Pain 
(1844), 4 Hare, 201, 249: Morrison v. Martin (1846), 5 Hare, 507; 
Wrightson v. Calvert (1860), 1 John. & II. 250, per ^Vool), V.-C., at 
p. 251, explained in Newman v. Piera/ {ISIQ), 4 Ch. I). 41, per .lEssicn, M.R., 
at p. 47 ; McKechnie v. Vaughan (1873), L. R. 15 Eq. 289 ; He Basselt's 
Esiatet Perkins v. Fladgate (1872), L. R. 14 Kq. .54 ; Ee Sharp, Ma(Muo7i 
V. Qill [19081 2 Ch. 100, C. A. 

(c) Co, Litt. 20 1) ; Cook v. Cook (1706), 2 Vein. 345 ; Jlehhlethwaiie v. 
CuHwriglit (1734), Cas. temp. Talb. 31 ; JlcAVet v. Ireland (1718), 1 P. Wins. 
426; Doe d. Jaynes v. Hallelt (1813), 1 M. & S. 124; Ahnack v. Horn 
(1863), 1 Hern. & M. 630, 633. 

(d) Locke v. Dunlop (1888), 39 (^h. I). 387, C. A. ; and see Amo'H. (1584), 
3 Leon. 87. 

(«) As to the time of asccrtaiiuuent of a class of children, see p. 714, ante. 

(/) See the general rule, p. 655, ante. 

(g) See the rule as to desoriptioiis by relationship, p. 735, ante. 

{h) Even though a second marriage is not in the coiitemj)latioii of the 
testator {Brathwaite Vj Brathwaite {IGSd), 1 Veni. 334; Champ ion y.PieJcax 
(1737), 1 Atk. 472; Barrington v. Tristram (1801), 6 Ves. 345; Ex parte 
Jlchester (Earl) (1803), 7 Ves. 348, 380; Crilchetty. Tayntow (1830), 1 Russ. 
& M. 541 ; and see Nashy. Allen (1889), 42 Ch. D. 54, 59). A reference to 
apresent or future husband did not exclude a deceased husband’s children 
in Pasmore y. Huggins (1855), 21 Beav. 103; Re Pickup's Trusts (1861), 1 
John. & H. 389. The contexts in Siavers v. Barnard (1843), 2 Y. & 0. Ch. 
♦(^as. 539 (certain ohildreii of a prior marriage specially named); Stopforth 
V. Chaworth (1846), 8 Beav. 331 ; Loiejoy v. Oro/ter (1865), 35 Beav. 149; 
Re Parrott, Walter v. Parrott (1886), 33 Ch. D. 27; Be Baynham, Hart 
V. Mackenzie (1891), 7 T. L. R. 587 (“our children” in will in favour of 
second wife), excluded the children of the prior marriage. 

(i) Reeves v. Brymer (1799), 4 Ves. 692, 698 (“ children may mean grand- 
i'hU ren where thefe can be no other construction, but not otherwise *') ; 
RtMiffe V. Buckley (1804), 10 Ves. 195; Slavers v. Barnard, supra, at 
P- 540 ; TheUusson v. Woodford (1829), 5 Russ. 1,00, 106 ; Loring v. Thomas 
fl661). I Drew, & Sm. 497, 608. 

ik) P^ide w. looks (\858), 3 De G. & J. 252, 275. C. A. 

(1) As tf> evidence, «fee, generally, pp. 637 et seq., ante. 

(w) Thus. ■*childi*en” maybe construed “ grandchildren ” where the 
ooptext showTfi that the testator has used the word in an extended sense 
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whole likie capable of inheriting from the named person or to 
illegitimate children (o), stepchildren (j)), or adopted children (f/). 
The meaning of a gift to “ the children of A. and B.,” where A. 
and B. are two named persona, depends on the context and circum- 
stances of each ca8e(/*). It appears that pnmd favie the children 
of A. and the children of B. are held to be designated where lH)ih 
classes of children exist («), and that they all take prr capita {h ) ; but, 


{Boyle V. llaniiltori (1799), 4 Vos. 437 ; liadcliffe v. Buckley (1804), 10 Vos. 
195, 201 ; Be CrawhalVs Trusts (1856), 8 De G. M. & G. 480, 487 ; Be Block- 
man (1852), 16 Beav. 377 (name added)), or wlioro tho circiimslinicos 
admissible in evidence give rise to a similar infornnee. for example, in a 
case of a legacy to the children of a deceased person, where at the date 
of the will th(‘re are, to the knowledge of the testator, no children, but 
only grandchildren alive, on the prinoi]>le ut res magis valent quam j)erent 
(Be Smith, Lord v. Hayward (1887), 35 (*h. D 558, per Kay, at p. 559 
(there meaning “off-spring” ) ; Feun v. Heath (1856). 23 Beav. 73 ; Berry 
V. Berry (1861), 3 G iff. 134; and see Crook (or Crooke) v. Brooking (1689), 
2 Vorn. 50, 107, 108 ; Gale v. Bennet (1768), Anih. 681, exphiined in Bride 
V. Books {\8:>8), 3 De G. & J. 252, 275- 279, C. A.). In Be Kirk, NichoUon 
V. Kirk (1885), 52 L. '1. 346, however, the court adhered to the literal 
(jonstrnction in a similar ea.se; the moaning ‘ grandchildren’* cannot, 
it appoai-s, be given where*, the parent of the children is alive (Haw- 
kins, Wills. l.sto<l., 85, citing Moorv.BaiHttcek{}8Ai), I2 8im. 123, whore, 
however, the coutoxl only was relied upon), or where the context of 
tlie will draws a distinction between c.Jiildron and grandchildren (Loriu^; 
v. Thomas (\8iH), I l^rew. & Sm. 497. 500); and there would be mor** 
(lilliculty in giving th(3 word that moaning in case of a gift to tho childn n 
of several persons, some of whom had children but others grandchildren 
4»nly. since tho court would be disinclined to give different meanings 
to the same word (Badctiffe v. Buckley, supra; Be Smith, Lord v. 
Hayward, supra, per Kay, ,1.. at p. 590). As to whether, if there are no 
ciiiidren, hut giandchildrcn and great-grandchildren, tho grandchildren 
may take to the exclusion of great-grandohihl’eii, see Fenn v. Heath, 
supra, where it was so hold; Pride v. Fooks, ^ vpra, per Tuhner, L.J., 
at pp. 275 - 279: “I can see no ground on which the limitation, if it 
extends beyond the children, can be confined to tlio grandchildren, or on 
which the great-grandchildren can bo oxcludc*d.'’ 

(a) As, tor instance, in direct gifts (Bowen v. Lewis (1884), 9 Aji]). (Jai, 
890) and in gifts over (Hoe d. Smith v. Wi^hher (J8ft), 1 B. Aid. 713 ; 
Re Synges Trusts (1864), 3 I. Gh. K. 379). As to “ children” as a word ot 
limitation, see p. 760, post ; as to limitations to a person and In's children, 
njC p, 787, post. 

(o) See pp. 735 et seq., ante. 

(p) As, lor iustaTi<*.e, where the testator has no children and is accustomed 
to call his stepchildren bv the name ” children ” (Be Jeans, Upton v. Jeans 
(1895), 72 L. T. 835). 

(q) Public Trustee v. Pilkingion (1912), 31 New Zealand Law Koports, 
770. 

(r) Stummvoll v. Hales (1864), 34 Beav. 124, per Komilly, M.R., at 
p. 126 (“the position in which the parties were placed ”); Be Walbran, 
SfUner v. Walbran, [1906] 1 (4i. 64, per Joyce, J., at p. 66 (“ You must 
know something about A. and B.”). 

(a) Mason v. Baker (1856), 2 K. & J. 567 ; Be Ha/vies* Will (1860), 29 

Beav. 93. In Be Feaihertdone' s Trusts (1882), 22 Ch. D. Ill, however. 
Kat, j., at pp. 114, 116, folh»wing a dictum of Turner, Peacock 

V. Stockford (1853), 3 De G. M. & G, 73, 78, C. A., considered that the 
grammatical construction had been settled by autho^ty (namely Lugar 
V. Harmam (1786), 1 Cox, £q. Cas. 250, and the dicta m X>oe d. Hayler y. 
Jovnville (1802), 3 East, 172) as meaning “B. and the children of A.” 

(b) Mason y. Barker, supra ; fie Doviee' WiU, supra. 


Hibot. ii. 

^esoiip' 

thmeof 

Donees, 
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SaOT. 6. 

DMcrip- 
Hons of 
Donees. 


“ Descen- 
dants.” 


for example, the fact that either A. or B. had no children (c), or that 
A. was dead and B. alive at the date of the will (d) or at the date 
contemplated by the gift (e), or that A. and B. were relatives of the 
testator of the same degree (/), may affect the construction of the 

1876. Descendants ” ordinarily refers to children, grandchildren 
and other issue (/<), of every degree of remoteness (i) in descent ; 
although the word may be confirted to mean children on a sufli- 
ciently strong context (k\ the court does not restrict the word to 
that sense merely because the testator speaks of the descendants 
taking their parents* share (Q. The class of descendants taking 
under a gift are ascertained according to the ordinary rules for 
ascertaining a class (m). The descendants, when ascertained, primd 
facie take per capita and not per sthpes (n) ; but in a gift to a group 
of persona or their descendants, the latter primd facie take by way 
of substitution only, and not in competition with their parents, if 
living at the time of distribution (o). 


(c) Wicker v. Mitford (1783), 3 Bro. Pari. Oas. 442 ; Stummvoll v. Balea 
(1864), 34 Beav. 124; Be Harper, Plowman v. Harper, [1914] 1 Ch. 70. 

(d) In such a case B. takes {Lugar v. Harman (1786), 1 Cox, Eq. Cas 
250, whore it was considered that “of*' should have been prefixed to 
“ B.” if his children had been intended; but see Mason v. Baker (1856), 
2 K. 5c J. 567, per Wood, V.-C., at p. 570 ; and compare Hawes v. Hawes 
(1880), HOLD. 614). 

(fl) Peacock v. Stockford (1853), 3 Do G. M. & G. 73, 78, C. A. 

{f) Be Walbran, Milner v. Walbian, [1006] 1 C!h. 64 (B. entitled to a 
moiety), distinguished in Be Harper, Plowman v. Harper, supra, 

(g) See also Be Ingle's Trusts (1871), L. It. 11 Eq. 578 (reference in 
codicil to the legacy left to B.). 

(A) “ Posterity of all kinds ** {Oddie v. Woodford (1821), 3 My. & Cr. 684, 
617). 

(i) Such a description, the members being ascertained according to llic 
ordinary rules, is not void for uncertainty {Pierson v. Garnet (nsi), 
2 Bro. C. C. 38, 226), 

(A) Smith Y Pepper {] Hoi)), 27 Beav. 86 (“ in proportions .... under 
the Statute of Distributions’’); Williamson v. Moore (1862), 8 Jur. (^^ s.) 
875 (“ my nephews 'and nieces being descendants of my brothers and 
sisters ”) ; compare Legard v. Z/awarfA (1800), 1 East, 120, 130 (restricted 
to children and grandchildren). It seems that the circumstances of the 
case and the context may extend the word to include collateral 
relatives; see Best v, Sionehewer (1864), 34 Beav. 66, allitmed (1865), 

2 De G. J. & tiin. 537, C, A.; compare Craik v. Lamb (1844), 1 Coll. 489 
(relations by lineal descent). 

* (1) Balph V. Garrick (1879), 11 Ch. D. 873, C. A., where the court refused 

to apply the rule in Sibley v. Peiry (1802), 7 Ves. 522; see note (o), 
p. 763, post. 

(m) Tucker Y, Billing (1856), 2 Jur. (N. s.) 483 ; Boberts, Bepington v. 
lioberis-Qawen (1882), 19 Ch. D. 620. C. A. ; as to gifts to classes, see 
pp. 614, 714, ante.» 

(n) Crosley v. Clarke (1761), 3 Swan. 320, n. ; Butler y. Stratton (1791). 

3 Bro. C, C. 367 ; Be Flower, Matheson y. Goodwin (1890), 62 L. T. 217, 
reversed on another point, 63 L. T. 201, C. A ; see Rowland y, Gorsuch, 
Price V. Oo^sueh (1789)^ 2 Cox, Eq. Cas. 187, where the context required a 

distribution j**nd eompare Be Bawlineon, Hill v. WUhaU, [1909] 

(o) Jones V. Tom (1833), 6 Sim. 255; Dick v. Lacy (1845), 8 Beav. 
214 ; E$ Flower, Matheson v. Goodwin, supra ; Be Morgan, Morgan v. 
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1376. The word family,” in different circumstances (;>), may 
mean a man’s household consisting of himself, his wife, children, 
and servants (q ) ; or his wife and children (r) ; or his children 
excluding his wife («) ; or in the absence of wife and children his 
brothers and sisters (») ; or his next of kin(<); or his genealogical 
stock (tt). The word may include any relative whatever, where 
used to denote the objects of a power of appointment (a), or 
descendants of every degree (/>). 

In a devise of realty to any named “ family ” or the family of 
any person, the head of the family, or the eldest son and heir 
presumptive of that person, is primd facie designated, according to 
the circumstances (c). 

A gift in the will of a married man to his family, or a gift of 
personalty alone (r/) to the family of any person, is primd facie a gift 


Morgan, 11803] 3 C3j. 222, 227, 231, C. A. Similarly in case of a gift to a 
group of individuals and thoir deaccndaiits (Tucker v. Billing (1858), 2 
jur. (N. s.) 483). 

(/)) Blackwell T. Bull (183H), I Keen, 17tt, \wt Lord Languat.e, M.U., at 
p. 181 ; i^innott v. Wolsk (1880), 5 L. R. Ir. 27. 41, L. A. The word ia “ a 
word of most loose and llexil^le description ” (Green v. Mursden (1853), I 
Drew. 646, per Kin'dkusi.ey', at p. 651 : and hoc MoHo7i v, Tefvart 
(1842), 2 V. Ai C. rh. (’as. (i7. 81). 

(q) See Itlaelcwell v. Ball, supra; Pigq v. Glarke (1876), 3 Oh. D. 672, 
per JksskIi, M.ll., at p. 674. 

(r) Blackwell v. Bull, supra ; Re Drew, Drew v. Drew, [1899] I Oh, 334, 
342 ; 8(M^ also James v. Wynford (Lord) (1854), 2 Sm. (1. 350 ; MeLcu ik 
V, Bacon (1799), 5 Vos. 159 (husband there included, although not so os 
a genera] ralo). 

(s) Barnes v. Patch (1803), 8 Ves, 604 ; Gregory v. Smith (1852), 9 Haro. 
708 ; Pigg v. Clarke (1876), 3 Lh. D. 672 ; Ee Miilqueen's Trusts (1881), 7 
\j. R. Jr. 127. As to the aflcertainmont of the class, hoc Me Parkinson's 
Trusts (1851), 1 Sim. (s’, s.) 242, 

(t) (jTuwijs V. ('oleman (1804), 9 Ves. 319 ; an^ see note (g), p. 748, post. 

(tt) Lucas V. Goldsmid (1861), 29 Reav. 667, per Romilly, M.R., at 

p. 660 ; and see Ee Macleuff (1875), L. li. 20 Eq. 186. 187. 

(a) Grant v. Lynam (1828), 4 Russ. 292 ; Snow v. Teed (1870), L. K. 9 

Eq. 622 (in^pow'er of appointment). A di.Mpo.siuon in favour of an illegiti- 
mate descendant was held valid in Latnhe^v. 1871), 6 Ch. App. 597. 

If the donee does not exercise the power, a gift to the family in default of 
appointment is construed to mean m‘\t of kin (Grant v. Lynam, supra, at 
p. 297). 

(b) Williams v. Williams (1861), 1 Sim, (N. s.) 358, 371 ; see Doe d. King 
V. Frost (1820), 3 B. & Aid. 546 (to “ younger branches of the family "j, 
and compare Doe d. Smith v. Fleming (1H35), 2 ('r. M. & K. 638, whom a 
similar gift was in the circu instances void for uncert ainty ; Armslrorstf v. 
Armstrong (1888), 21 L. K. Ir. 114, (’. A. 

(c) Chapman's Case (1574), Dyer, 333 b(^‘to remain to the houae,” 
construed to mean family), ree.ogmsed as binding in Coanden v. Clef Ice 
(1613), Hob. 29, 33, and in i 'rossly v. (Mre (1761), Amb. 397 : WrigU v. 
Atkyns (1810), 17 Ves. 255, 262; (1815), 19 Ves. ^99 ; Coon. (L 111, 
122 (reversed, however, on the words of tho will (1823), ’lurn. R. 
143, 145, 155, H. L.) ; fhe d, Chattuway v. Smith (1816), 5 M. & S. 
126 ; Griffith v. Evan (1842), 5 Bear. 241. As to the use of the word as a 
word of hmitation, see note (d), p. liyj, post. 

(d) Including the proceeds of sale of real estate held on trust for sale 
(Woods V. Woods (1836), 1 My. & Cr. 401, 408). The same rule may be 
applicable to a mixed fund of real and personid est&te \Bames v. Patch, 
ifupra) or to real esitate devised alone (Eeay v. Rawlinsan (I860), 29 Bear. 
SH ; BuH V. Hellvar (1872), L. R. 14 Eq. 160). 
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Wills. 

to his children ( 5 ), who •primA facie take as joint tenants (/), or if 
there are no children, to all such persons as would in the case of 
int( 5 Stacy be entitled to take his personal estate under the Statutes 
of Distribution {g). 

In a gift of a mixed fund of realty and personalty the word may 
be used to denote jKusons entitled by legal succession according to 
the nature of the property, and to mean the heir as regards the real 
estate and the next of kin as regards the personal estate (k)- 
Where the family is defined merely by a surname, the court may 
ascertain from the circumstances of the case what family of that 
surname was best known to the testator, and the persons to take 
may be determined accordingly (i). 

Where none of the above meanings can be given consistently 
with the will, the gift may be void for uncertainty (/c). • 

1377. The description *‘lirst son” or ” eldest son” of a certain 
person in the strict sense means the first-born son (1 ) ; and 
similarly for other sons (m). The circumstances of the case and the 
context of the will may, however, show that the testator intended 
the eldest son of the person at the date of the will (as is primd fade 
the sense of the words where the strict sense is inapplicable (n)), or 
his eldest son for the time being at the death or other future 
tiirie(o), or the son taking a family estate ( 2 >), as is primd fade the 

(e) Beales v. Crisford (1843), 13 Sim. 592; Wood v. Wood (1843), 3 
Haro, 65; Ee Parkinson's Trast (1851), 1 Sim. (n. s.) 242, 245 ; Gregory 
V. kSnith (1862), 9 Hare, 708; Be Terry's Wilt (1854), 19 Boav. 680*; 
Pigg V. Clarke (1876), 3 Cli. D. 672 ; Ee Hutchinson and Tenant (1878), 8 
Ch. D. 640, per Jessel, M.R., at p. 541 ; Ee Muffeti, Jones v. 3la8on (1886), 
56 Ij. T. 671 ; and soo Llarkness v. (1905), 9 Ontario Law ReporU, 

706. Other relatives are pritnd facie excluded (Wood v. Wood, supra; 
Burt V. Hellyar (1872), L. K. 14 Eq. 160; Re Batiersby's Trusts, [1898] 1 
I. R. 600). 

(/) Beales v, Crisford, supra ; Gregory v. Smith, supra, at p. 712 ; contra, 
Owen V. Penny (1860), 14 Jur. 369. 

(g) Doe d. Chattaway v. Smith (1816), 5 M. & S. 126, per Lord Ellex- 
BOROUGir, C.J., at p. 130; Grant v. I/ynam (1828), 4 Russ. 292, 297; 
Ee Maxton (1868), 4 Jur. (x. s.) 407 ; see title Descent and Distribution. 
Vol. XL, pp. 16 et eeq. 

(h) White V. Briggs 1:1848), 2 Ph. 583. 

(i) Gregory v. Smith, supra ; Charitable Donations and Bequests Com- 
missioners V. Deey (1891), 27 L. R. Ir, 289. 

(k) Earland v. Tngg (1782), 1 Bro. C. 0. 142 ; Doe d. Hayier v. JoinviUe 
(1802), 3 East, 172 ; Yeap Cheah Neo v. Ong Cheng Xeo (1875), L. R. 6 
P. 0. 381, 395 ; Be CuUimore's Trust (1891), 27 L. R. Ir. 18. In Robinson 
V. Waddelow (1836), 8 Sim. 134, a case of a gift to daughters “ and their 

*litiBbands and families,” the latter words were rejected ; but see Be 
Parkinson's Trust, supra, at pp, 245, 246. 

(l) Livesey v. JAvesey (1848), 2 H. L. Gas. 419; Bathurst v. Brrington 
(1877), 2 App. Gas. 698, per Lord Caiuvs, L.G., at p. 709; Bennett v. 
Hennetl ( 1804), 2 Drew. &- Sm. 266 ; Meredith v. T rtff ry ( 1 879), 12 Gh. 1). 170. 

( m ) Trafford v. Ashton ( 1 7 10), 2 Vera. 659 (second son) ; Lyddan v. Ellison 
( J'^55), 19 Boav. 666 (** younger childrpu " ; moaning children other than 
the eldoiiit); Booth-Wilbraham Y- Scaiisbrick (1847), 1 II. L. Gas. 167 ; and 
see Vrofte v. Beamish, [1905] 2 I. K. 349, G. A.. (“ next eldest brother”). 

(w) Amyo^ v. Dwarris, [19U4]A. C. 268, P. C., treating Ee Harris's Trust 
(1854). 2 R. 689, e/i incoiTect ; see p. 714, ante, 

( 0 ) Matthews v. Pawl (1810), 3 Swan. 328 ; King v. Bennett (1849), 4 
M. & W. 36 ; Stevens v. Pyle (1861), 30 Beav. 284 ; Caldbeck v. Galdheek, 
[1911] 1 L R. 114. 

(p) CoUingnoofi Stanhope (1869), L. R. 4 H. L. 43 (settlement). 
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sense where the provision made by the will is for portions for 
younger children, and the eldest son is e:tcluded, “younger children 
in such a case being juimA jack taken to niciin children otlier 
than a child taking the estate {q\ It is possible Unit an eldest non 
may take under a limitation to “ second and other sous (r),” hut not 
where by the context of the will he is excluded (s). 

1378 . In a gift to the “heir” or “ heirs” of any person, the 
description in its technical meaning includes the whole line of 
succession of persons capable of inheriting from him (t) ; it may, 
however, designate some particular person or persons, satisfying 
that description at some particular time (w). and, in a gift to “ the 
heir of the body ” or “ heirs of the body ” of any person the words 
have similar meanings («;). 

In cases of a direct gift to the heir, where the ancestor is living, 
since no one can be the heir of a living person, the technical 
meaning may be displaced, and the person who is heir pro8um]>tive 
may be designated (x*). Otherwise the heir is primd facie ascertained 
at the death of the ancestor, whether the latter is the testator or 
any other person, and whether the gift is immediate or future (a). 

The word “heir” primd Jade refers to descent at common law, 
and even in a case where copyhold, gavelkind, or borough-EngliHh 

Ellison V. Thomas {18()2), 1 Do G. J. & Sin. 25. “Eldest” may moan 
oldest in right of primogeniture ( Thdlmson v. Rendlesham {Lord), Thellnsson 
V. Thellusson, Hare v, Kobarl^ (1859), 7 H. L. < ’as. 429) ; see, general' v, 
title Skttlemekts, Vol. XXV., pp. 587 et seep 

(g) Chadwick v. Doleman (1706), 2 Vern. .527. ’rh(‘ oldest danghioi i a 
younger child for this purpose {BenU v. Beale (171.*)). I V. Wms. 2U; 
Pierson v. Garnet (1786), 2 Bro. (h 0. 38). 

(r) Clements v. Paske (1784), 2 Cl. Fin. 230, n. ; Lai^gston v. Langston 
(1834), 2 Cl. & Fin. 196, 11. L. ; Be Blake's Estate (I87l), 19 W. R. 765; 
Tamrnor v. Orindley (1874), 32 L. T. 424; Grattan v. LangdaU (1883), J1 
L. R. Ir. 473. 

(s) Locke V. Dunlop (1888), 39 (li. D. 387, C. A In Taite v. Bermingham 
(1875), L. R. 7 H. Ij. 634, the oldest was expressly excluded from the 
limitation. 

{t) In such a case the word is a word of limitation ; the rule in Shelley's 
Case (1581), 1 Co. Rep. 93 b (as to which see title Real Proi'Ertt aki» 
(’iiATTELS Real, Vol. XXIV., pp. 226 eLseq.), majr be applicable. As to 
the rule in Mandeville's Case (undated), Go. Litt. 26 b, see title Real 
Property and Chattels Real, Vol. XXIV., p. 246. 

(m) Archer's Onse (1597), 1 Co. Rep. 66 b ; Evans v. Evans, [ 1892] 2 Ch. 173, 
C. A. ; Skinner v. Gumbletau, [1903] 1 I. R. 36 ; see title Real Property 
AND Chattels Real, Vol. XXIV., pp. 226 el seq. As to oUier meanings, .s<;e 
note (p), p. 151, post. 

(io) See Van GrxUten v. Foxwell, Foxwell v. Van GrutleUf [1897| A. 

658 ; WesseUnyi {Baroness) v. Jamieson, [1907] A. C. 440 (heir in entail 
under a settlement, the entail in which had been (JcHtroyed). 

{x) Doe <1. Winter v. Perratt (1843), 6 Man, & t>. 314, H. L., per Lord 
Brougham, L.C.. at p. 363 ; Dormer v. PhiUtps (1855), 4 Do G. M. Ik G. 
855 ; James v. Bichardson (1678), 2 Lev. 232 ; 2 T. Jo. 99 ; Darhison d. 
Long V. Beaumont (1713), 1 P. Wms. 229 ; Goodrlght d. Brooking v. White 
(1776), 2 Wm. Bl. 1010. 

(a) Danvers v. Clarendon (Earl) (1681), 1 Vera. 35; Doe d. Pilkington v. 
SpraU (1838), 5 B. & Ad. 731 ; EawUnson v, Wass (1851), .9 Hare, 673 ; 
Be Frith, Hindson v. Wood (1001), 86 L. T. 455; Be Maher, Maher v. 
Toppin, [1909] 1 I. R. 70, 76, C. A. In Doe d. King v. Frost tl820), 3 
B. & Aid, 546, and Lighffoot v. Maybery, [1914] W. 15. 180, H- L., the 
heir was on the context held ascertainable at a future time. 
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lands are given to the heir of the testator, the common law 
heir, according to the general course of descent, is primd facie 
entitled (6). 

1379. A devise to heirs of a particular character (c) , not referring 
merely to the descent of an estate tail (rf), takes effect only in favour 
of the heirs general, conditionally on their possessing that character, 
unless the intention of the testator is shown to the contrary («). 
If the devise is to the “heirs male of the body *’ of any person, and 
the words are used as words of description and not of limitation (/), 
then the heir male of the body, who need not be heir general {g)^ 
primd facie takes under the gift; but where, in a devise to “heirs 
male” or “next heir male ” of the testator, it appears that the 
testator could not have meant the heirs male of his own body, 
primd facie only the heir general of the testator, being a male, can 
take under the gift (h), 

1380. Where the gift is of personal estate or of a mixed fund of 
real and personal estate, the word “heir” primd yadc retains its 
usual meaning, and unless there is something in the will to show a 
contrary intention, the particular person filling the description of 
heir-at-law takes the property as a persona designata (i). By a 


lb) Thorp V. Owen (1864), 2 Sm. & (i. 90 ; Davis v. Kirk (1856), 
2 k. & J. 391 (see 2 Jur. (K. s.) 857) ; Buchanan v. Harrison (1861), 1 
John. & II. 662 ; FoUey v. Folky (No. 2) (1862), 31 Beav. 363 ; Sladen v. 
i^ladcn (1862), 2 John. & II. 369 ; S. C. 8 Jur. (n. s.) 1075 ; Garland v. 
Beverley (1878), 9 Cli. D. 213 ; and see Co. Litt. 10 a; and title Bkscfa'i 
AND Distribution, Vol. XL, pp. 7 et seq. 

(c) Ab, for instance, to tho testator’s heirs of his name {Counden v. 
Clarke (1613), Ilob. 20 ; Wrighison v. Macaulay (1845), 14 M. & W. 214 ; 
Thorpe V. Thorpe (1862), 1 H. & C. 326). 

(d) As, for instance, in a devise to “heirs male” construed in the 
context to mean •* heirs male of the body “ ; see tho text, in/ro, and 
pp. 764, 765, 

(c) In Co. Litt, 24 b it is said that under a devise to “ heirs female oi 
the body ” the person to take by purchase under the gift must be heii 
generai as well as heir female ; this is not now considered correct ; set 
Newcoman v. Bethlem Eospiial (1741), Amb. 8; Cholmondeley (Marquis) v. 
Clinton (Lord) (1820),' 2 Jac, & W. 1, 106, 107 ; Doe d. Angell v. Angell 
(1846), 9 Q. B. 328, 351 ; Qoodiiile d. Weston v. Burlenshaw (1772), 
Feame, Contingent Kemainders, 9th ed,. Appendix 1. ; Wrightson v. 
Maccmlau, supra, at p. 231 ; Doe d. Winter v. Perratt (1826), 5 B. & C. 
48, 03 ; ^. C. (1843), 9 CL & Fin. 607, 617, 625, H. L. ; and see Hargrave, 
notes to Co. Litt. 24 b, note (3), and 164 a, note (2); Chambers v. Tayhi 
(1837), 2 My. &Cr. 376, 386. 

• (/) Ab to tho use of such words as words of limitation, see p. 764, post. 

(g) Wills V. Palmer (1770), 5 Burr. 2616; Doe d. Angell v. Angell, 
supra; and see Baker v. Wall (1690), 1 Ld. Baym. 185; Brown v 
Barkham (1718), 1 Stra. 35, on a bill of review in Newcoman v. Bethlem 
Hospital, supra, 

{h) Be Watkins, Maybery v. TAghifoot, [1912] 2 Ch, 430, 436, reversed, 
suhiiom, Lightfoot \.J£aybery, [1914] W. N. 180, H. L., on the coutea^t of the 
particular will concerned ; and see Dawes v. Ferrers (1122), 2 P. Wms. 1. 

g Gwynne v. Muddock (1808), 14 Ves. 488 ; Mounsey v. Blamire (1828), 
IBS. 384 ; Tetlow v. AshUm (1850), 15 Jur. 213 ; De Beauvoir v. De 
Beduvoir (it,52). 3 Cas. 524, per Lord St, Leonards, L.C., at 

p. 557; Be Bootes (I860), 1 Drew. &Sm. 228; Souihgaie v. CUneh (1858), 4 
Jur. (N. S.) i2H ;*HtiiMlton v. MtUs (1861), 29 Beav. 193 ; Smith v. Butcher 
(1878), 10 Ch. D. 113 ; Keay v. Boul/on (1883). 26 Ch. D. 212, per Pearson, 
J., at p. 215 ; Skinner v. wmhleton, [1903] 1 1. R. 36 ; Bee alBo Boydell v. 
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safficieni; context, as in cases where the heirs are to take by sab- 
stitation for the ancestor, the word may be understood to mean such 
person or persons as would legally succeed to the property according 
to its nature and quality (k ) ; and in the same gift, therefore, it 
may have two meanings, heir-at-law as to the real estate, and the 
persons entitled by statute as on intestacy as to the personal estate 
comprised in the gift {1), In a gift of personal estate alone “ heirs 
has been construed as moaning either next of kin the widow 
taking her share (w), or executors and administrators (o). The 
context may, liowwer, give other meanings to the word(j)). 

1381. A gift to a named person ** or his heirs is pnmd facie sub- ' 
stitutional, at all events in gifts of personal estate (q)y so that if the 
first donee does not take, the bequest takes effect in favour of his next 
of kin according to the Statutes of Distribution (r) ; but in a direct 

GoHghtly (1844), 14 Sim. 327. 346. 347, where the heir wfis also nexli of kin. 
As to a gift to ‘‘ my successors to the tith‘s,” see Jie Catheart (h'ad) (lUlli), 
66 Sol. Jo. 271. 

(k) Vaux V. Henderson (1806), 1 Jac. & W. 388 ; (liHings v. MeDermoU 
(1833), 2 My. & K. 69 ; Mounsey v. Blamire (1828), 4 Russ. 384, yet 
IjEACU, M.R., at p. 387 ; compare Lotvndes v. tStonr (1790), 4 Yen. 649 
(gift of residue to “ next of kin or heir-at-law ”) ; Jte Thompson's Trusts 
(1878), 9 Ch. 1). 607 (to “ heirs or next of kin ”). 

(/) Wingfield v. Wingfield (1878), 9 Ch. Jl. 658. In Dc Beauvoir v. De 
Beauvoir (1852), 3 11. L. Cas. ,524, on the other hand, the context showt^d 
that the person who was to take the real estate was intended also to t ake 
the personal estate. 

(m) Low V. iimiih (1856), 2 Jur. (N. 8.) 344; Ihody v. Higgins (is:>('>(, 

2 K. & J. 729; lie Gamboa's Trusts (1858), 4 K. & J. 756 ; Re Phil ps' 
Will (1869), L. R. 7 Kq. 151 ; compare lie Newton's Trusts (1867), L. R. 

4 Eq. 171 (gift to “ heirs and assigns ”). 

(n) Re Steevens' Trusts (1872), L. R. 16 Eq. 110 

(o) Lachlan v. Reynolds (1852), 9 Hare, 796, 798. 

^p) Su( 5 h as children {Loveday v. Hopkins (1755), A mb. 273; Wilson v. 
VnnsiUari (1770), Amb. 562 ; Symers v. Johson ' 1848), 16 Sim. 267 {“ the 
heirs of her body *’) ; Bull v. (Jomberbarh (1858,. 25 lieav. 640), or issue 
(Speakman v. Speakman (1850), 8 Hare, 180. 185). 

(q) Be Ibbetson, Ibheison v. Ibbeison (1903), 88 L. T. 461, per Joyce, J., 
at p. 462 ; Speakman v, Speakman, supra ; Wingfield v. Wingfield, supra 
In devises of real estate the word “or*' may b«i changed to “and’’ jI 
necessary (Read v. Snell (1743), 2 Atk. 642, 645 ; Wright v. Wnghi{lM\)), 

1 Vcs. S^en. 409; Harris v. Dams (1844), 1 Coll. C. 410; Lachlan v. 
Reynolds, supra; Folley v. Policy (1861), 29 Beav. 134; Re. WalUm's 
EikaU (1860), 8 Do (t. M. & G. 173, whore the wills were before the 
Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26); compare Adshead v. Willetts 
(1861), 29 Beav. 368 (change not made, because there uniiec(j»»ary) ; Re 
Masierson, Trevanion v. Dumas, [1902 1 W. N. 192, A. In such eases the 
first taker takes a fee simple ; but the limitation may be substitutional, and 
may give to the first taker a life interest only ; see title Real I’novEH'rY 
AND Chattels Real, Vol. XXIV., p. 165, note(n). 

(r) “ If a legacy be given to A. or his heirs, A. if he survives the testator 
will be entitled to the legacy, but if A. die, the word ‘ heirs ’ is introduced 
to prevent a lapse, and therefore the court holds thEt if the first legatee 
does not take, the same person will take as would have taken after him, if 
there had been no lapse, and that the legacy follows the devolution of 
personal estate” (Hamitlon v. Mills (1861), 29 Beav. 193, per Romillt, 
M.R.,atp. 198, seeOtrdieefonev. Z>oe(1828), 2Sim. 226; Pfkex. Loekley 
(1843), 6 Beav. 180; Doody v. Higgins (1852), 9 Haro. Appendix, xiiii. ; 
Jacobs V. Jacobs (1853), 16 Beav. 657; Re Craven 23 Beav. 333; 
Re Pkilps' W'ill, supra ; Finlason v. Tatlock (1870), L. R. 9 Eq. 258) ; sei 
title Descent and Distribution, Vol. XL, pp- Id ei 
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gift of perBoiial estate to “the heir” of a named person, the words 
are pnmd facie descriptive and not substitutional, and the gift 
takes effect in favour of the person who is the named person's 
heir («). 

1382. The word “issue,” in its usual legal sense, includes 
descendants of every degree (t). In a devise of real estate to a 
person “ and his issue,” especially where at the date of the will he 
has no issue (it), the word is primd facie a word of limitation (tv), 
and the gift creates an estate tail in the devisee (a). The word 
is then equivalent to “ heirs of the body ” (h). Similarly, in a 
series of limitations by will of real estate, where after a particular 
estate in any person a remainder is limited to his “ issue,” the 
word is priind facie a word of limitation (c), and the rule in Shellcfs 
Case applies (d). In both these cases the context of the will may 
show that the word is one of description and not of limitation. 
The word is of flexible meaning (e). 

In the case of direct gifts to issue (/) as purchasers the word 
may mean lineal descendants, as is ordinarily its meaning, or 
children or some particular class of descendants ascertained by 
reference to some particular time or event (^f). The meaning is not 


(fi) Hamilton v. Mills (1861), 29 Beav. 193 (case of a settloment). 

(t) Wylhe, V. Thurhton (1748), Amb. 555; S. C., sith noin. Wyihew. Blaok- 
stated in Davenport v. Uanbury (1796), 3 Ves. 257, per M.R., 

at p. 258 ; JJockley v. Mawbey (1790), 1 Ves. 143, 150 ; Freeman v. Parsley 
(J797), 3 Vcs. 421 ; Leigh v. Norbury (1807), 13 Vcs. 340, 344 ; Bernard v. 
Montague (1816), 1 Mer. 422, 434 ; Head v. Itandall (1843), 2 Y. A; 0. 

Cas. 231, 236 ; Hall v. iValcfcr (1852), 22 L. J. ((’Ji.) 242 ; Boss v. Boss (1855), 
20 Boav. 646, 648; Rhodes v. Rhodes (1859), 27 Boav. 413, 416; Re Corlass 
(1875), 1 (-h. D. 460; Re Brooke, Edyvean v. Archer, [1903] A. C. 379, 
384, P. C. “ The word * issue * is an ambiguous word. In the ordinary 
parlance of laymen it means children and only children. When you talk 
ol what issue a man has, or what issue there lias been of a marriage, you 
mean children, not grandchildren or CTeat grandoliildren. But in "the 
language of lawyers and only in tliat language it means descendants ” 
[Ralph V, Garrick (1879), 11 Ch. I). 873, V. A., per James, L.J., at p. 883 : 
compare Haydon v. Wilshire (1789), 3 Term Rep. 372, 373 : “the word 
‘issue’ is genus generidissimum''). 

{u) The rule in Wild's Gase (1609), 6 Co. Rep. 10 b ; see p. 787, post, 

{w) Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823, 878; see p. 791, post. 
When qualified, liowever, as in ** eldest issue male,” the word is primd facie 
a word of purchase {Lovelace v, Lovelac e (1685), Cro. Eliz. 40; Sheridan v. 
O'Reilly, [1900] 1 1. K. 386) 

(a) Campbell v. Bouskell (1859), 27 Beav. 325, 329; Walsh v. Johnston, 
^899] 1 I. R. 501 ; Re Simcoc, Vowkr-Smcoe v. Vowler, [1913] 1 Ch, 

(h) Kavanaghv. Jlforland( 1853), Kay. 16, 24; Roddy r. Fitzgerald, supra, 
at pp. 871, 872 ; Re Adams, Adams v. Adams (1906), 94 L. T. 720, C. A., per 
Romeu, L.J., at p. 722. 

(c) King v. Moling (1672), 1 Vent. 225 ; see title Real Property and 
Chattels Real, Vol. XXIV., p. 230, note (a). 

(d) Ab to the rule in Shelley's CaB6( 1581), 1 Co. Rep. 93 b, see title Real 
PnopERXT and Chattels Real, Vol. XXIV., pp. 226 etseq. 

(e) M*Oregor v. McGregor (1859), 1 De G. F. & J. 63, per Lord Camp- 

bell, L 0 ., at p. 71 ; Be Birks, Kenyon v. BirkZ, [1900] 1 Ch. 417, C. A. ; 
p>if Lindley. L.J., at p. 418. “Issue” is more flexible than “heirs of 
the body ” (XavoiuioA r. Morland, supra; Slater r. Dangerfield 16 

M. & W. 203. 273; Roddy v. Fitzgerald, supra, at p. 881). 

(/) Ab to gilts 'Over in default of issue, Bee p. 833, post, 

{(f) Slater v. Dangerfield znpra, at p. 272; Sandes v. Cooke (1888), 21 
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necessarily restricted to children by a context containing a gift 
to children couched in similar terras (/f), or bv gifts referring to 
issue as meaning children (i). 

1383. The following are examples of contexts from which the court 
has inferred that the word “issue” has been used bv the testator as 
meaning “ children ” (k) :~ 

(1) Where the testator in a later part of the will or a codicil 
speaks of the gift in question as a gift to children (/), or otherwise 
defines the issue taking under the gift as children {m ) ; 

(2) Where the testator expressly or impliedly limits the word 
“issue ” in other clauses of the same wili to mean “ children,” and 
the restriction, in the opinion of the court, applies throughout the 
will (ii); 

(3) Where in an original gift to issue the person whose issue is 
designated, or in a substitutional gift the first taker, is spoken of 
as the “parent,” “father” or “rnothor” of the issue (o); as, for 

L. II. Ir. 445, 440. For examples of ca-ses where the usual meaning, 
namely, all descendants, was adhered to, see Dodsworlh v. Addy (1842), 11 
L. .]. (on.) 382; Re Jonen Trusts (1857), 23 Beav. 242. 

{h) Waldron v. Boulter (1856), 22 Beav. 284. 

{i) For cases where “ issue ” was used in different passages in different 
senses, see Carter v Bentall (1839). 2 Beav. 551 ; Louis v. Louis (1803), ft 
Jur. (N. 8.) 244; Re IKdrjrn’a Trusts (1884). 20 ("h. 1>.208 ; and p. 081, ante. 

(&) See also Bennelt v. HouldsworlK [Iftl IJ W. N. 47. 'I’ho mere fact that 
“ issue” of a namotl person is de.scnbed as “ hegoUeu” by him is not flulh- 
cient to cut it down to “children” (Caulfield Maguire (1845), 3 do 
liUt. 141, per Si'GDEN, L.C., at p. 170 ; Ileydon v. W ilshire (178ft), 3 Term 
Rep. 372 ; Evans v. Jones (1846), 2 Ooll. 510, 523 ; Maddock v. Legg (1S68), 
25 Beav. 531 ; but see JJampson v. Brandmod (1810), 1 .Madd. 381 (male 
issue, with limitation over to daughters)). 

(l) Goldie V. Greaves (1844), 14 Sim. 348; Baker y . Bayldon {lH62)t 31 
Beav. 209 ; M'Oregor v. M*Gregor (1859), 1 Do (i. F. & J. *03. As to the 
general rule tliat ihe testator niahos his will tl/:‘ diotiouary showing bin 
meaning, see p. 052, ante. 

(m) Peel v. (Jailow (1838), 9 Sim. 372 (to issue “in like manner” to 
previous gift to children); Fnrranl v. Nichols (1840), 9 Beav. 327. So 
where the gift is to the “issue” in egual shares if more tlian one, and if 
only one, the whole “ to such one child ” (Bryden v. W Uletl (1809), L. K. 
7 Eq. 472; Re Birks, Menyon v. Birks, [IftOUJ 1 Oh? 417, 0. A., per Lind- 
LET, M.R., at pi 419 ; Re lUopkins" Trusts (1H78), 9 Ch. D. 131). 

(n) Cursham v. Newland (1838), 4 M. & W. 101 ; Ridgeway v. Munkii- 
trick (1841), 1 Dr. & War. 84; Edwards v. Edwards (1849), 12 Boav. 97 ; 
Be Harrison's Estate (1879), 3 L. K. Ir. 114; Be Birks, Kenyon v. Birks, 
supra. 

This rule is known as the rule in HihUy v. Perry (1892), 7 Yes. 522, 
In whioli case, however, as explained by James, L.J., in Ralph v. Carricic 
(1879), 11 Ch. D. 873, C. A., at p. 882, Lord Eldov, L.C’., (lid not intend to 
lay down any general rule or canon of construction, but waa dealing only 
with the peculiar language of a particular will, and tlie case is tli(u*efore an 
example of the inference under the second example given in the text, ai^a. 
The rule is settled, however, by Pruen v. Osborrte ( 1840), 1 1 Sim. 1 32 ; Pope 
V. Pope (1861), 14 Beav. 691 ; Bradshaw v. Melling (1863), 19 Beav. 417 ; 
Parsons y. Coke (1858), 4 Drew. 296 ; Smithy. Horsfall (1868), 25 Beav. 
628; Tatham v. Fenwm •(1861), 29 Beav. 604; Stevenson v. Abingdon 
(1862), 31 Beav. 306 ; Lanphier v. Bwek (1865), 2 Drew. & Sm. 484, 492 ; 
3/ar<m v. Hohaie (1806), L, R. 1 H. L. 175, 184, 186 ; Heaerim v. Pearse 
(1871), 7 Ch. App. 276, 282. 284; Re Judd's Trusts, [1884] W, N. 200 ; Re 
Birks, Kenyon v. Birks, supra, where, as Lindlet, M.Rf, said, it was not 
uecessaiy to refer to Sihl^ v. Perry, supra, to see that issue there meant 
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example, where the gift to the issue is contained in a direction that 
they shall take the share their parent would have taken if living at 
the time of distribution, and the reference to the parent is construed 
as a reference to the first taker. This canon of construction, how- 
ever, may be controlled by the general effect and scope of the whole 
will, for example, by the use of the word ‘‘ issue ” in other parts of 
the will, which may enlarge this construction and restore the word 
to its original comprehensive meaning (j>); thus, the court is dis- 
inclined to apply this rule where there is a gift over on general 
failure of the issue (q), or where the result of the application of the 
rule would in certain events be an entire or partial intestacy (r). 

(4) Where the testator speaks of the issue of such issue, or uses 
other phrases showing that he contemplated issue of yet further 
degrees of remoteness not included in the “ issue ” in question («). 

(5) Where the property is directed to be settled on a person and 
his issue ” (t), 

1384. The class of issue is ascertained according to the declared 
intention of the testator (ti), and where this is not otherwise shown, 
according to the ordinary rules, at the testator’s death (iv\ letting in 
issue coming into existence before the period of distribution (a), 
every degree of issue taking concurrently with their descendants. 
They pnwid facie take per capita (/>), and as joint tenants (c), in the 
absence of words of severance or other inconsistent context (ti). 


children. The rule applies to settlements inter vivos as well as ^vilJs 
{liarraclottgh v. Shillito, [1884] W. N. 158). 

(p) Maynard v, Wright (1858), 26 Beav. 285, per Romilly, M.U., at 
1 ». 289 ; Serry v. Fisher^ [1903] 1 I. R. 484, 488 ; Ee Embury, Fage v. 
Howyer (19J3), 109 L. T. 511 ; Re Johnson, Pitt v. Johnson (1913), 30 
T. L. R. 200, affirmed (1914), 30 T. L. R. 505. 0. A. 

{q) Boss V. Ross (1855), 20 Beav. 645, 661 ; and see Ralph v. Oartiek 
(1879), 11 Ch. D. 873, 884, 0. A. 

(r) Ross V. Ross, supra, at pp. 652, 653 , and see Ralph v. Oarrick, 
supra, per James. L.J,, at p. 882, instancing a case where a donee’s 
children predeceased him leaving his grandchildren alive. In Birdsall v. 
York (1869), 5 Jui’. (N. s.) 1237, where the circumstances were similar, it 
was not argued that there was an intestacy. In v. Horsfall (1858), 
25 Beav. 628, Romillt', M.R., at p. 630, explained his decision in Ross v. 
Ross, supra, that in the latter case issue was confined to the children of the 
*■ parent,” but that the ** parent ” might be a grandchild. 

(«) Pope V. Pope (1851), 14 Beav. 591, per Romilly, M.R,, at p. 594 ; 
Fairfielay, BusheU (1803). 32 Beav. 158. 

(<) Thompson v. Simpson (1841). 1 Dr. & War. 459, 480; Baker v. 
Bayldon (1862), 31 Beav, 209 ; Re Dixon's Trusts (1869), 4 I. R. Eq. 1 ; 
Harrie v. Loftus, [1899] 1 I. R. 491. 

(u) Waldron v. BouWer (1856), 22 Beav. 284 (issue of each grandchild 
ascertained at his death). 

(to) See p. 715, ante. 

{a) BuMer v. Ommaney (1827), 4 Russ. 70; Clou v. Pennington (1835), 
7 Sim. 370 ; Weldon v, Hoyland (1862), 4 De G. F. & J. 664 ; Hobgen v. 
NenU (1870), L. R. li Eq. 48 ; Re Oorlass (1875). 1 Ch. D. 460 ; Ben^ v. 
^.tsher, [1003] 1 I. R. 484; Re Taylor's TrusU, Taylor v. Blake, [1912] 1 
L. R. 1 . . 

(6) Davenport Y. Hanburu (1796), 3 Ves. 257 ; Re Jones' Trust (1857), 
23 Beav, 242 Weldon Hoyland, supra. 
s <o) Davenport v. Hanbury, eupra. 

(d) Wei^n Y, Hojftand, supra; Law v. Thorp (1858), 4 Jur. (n. s.; 
447, (with ” benefit ot survivorship and acoruer of surviving shares 
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1385. Under a gift to issue male («) or ** male descendants (/) 
or “ male heirs (g) as purchasers, pmnd facie (k) only mates 
claiming as descendants of males, and not of females, can take, 

1386. ** Offspring similarly extends prlmd facie to any degree of 
lineal descendants (i), but may he restricted or varied in meaning (A). 

1387. Under a gift to the next of kin (Z) of any person (m). simply 
and without reference to either intestacy or the Statutes of Dis- 
tribution {n)y the donees are considered to be the nearest kindred 
in blood (o), including the half blood ( p ), and not to be the statutory 
next of kin ; and such persons prlmd fade take as joint tenants. If 
the will describes the donees by reference to those statutes, either 
expressly or impliedly (as in the case of a reference to intestacy), 
the property passes to the statutory next of kin {q). In neitlier 

(6) Lywood V. Kimher (1800), 29 Beav. 38. 

(/) Berml v. Benial (1838), 3 My. & Cr. 559 ; Tkelluttson v. Rendleskam 
(Lord), Thellufinon v. Thellmson, Hare v. Kobarls (1859), 7 H. L. Cas. 
429. 

ig) Doe d. Angell v. Angcll (1840), 9 Q. B. 328. 

(h) For an example where “in the male line” was inconsistent with the 
donees taking as descendants of malm only, see Sny»rv. Bradley (1850), 
5 H. L. Cas. 873 (“ nearest of kin in the male line ”). In a gift to A. lor 
life and after his death to his issue ” in tail male,” daughters may take, 
the words “ in tail male ” being a description of the estate taken {Trevor 
V. Trevor (1847), I 11'. L. Cas. 239). 

(i) Thompson v. Beasley (1854), 3 Drew. 7 ; Young v. Daviee (1800), 2 
Drew. & Sin. 167 ; Bradshaw v. Bradshaw, [1908] I 1. 11. 288. 

(k) Lister v. Tidd (1801), 29 Boav. 618 (restricted to children I v a 
direction to settle; compare p. 15i,ante) ; Tahutcau v. ATixon (1899), 15 
T. L. K. 485. 

(l) Compare, generally, the cases as to the oonstruotion of settlements, 
and particularly as to gifts to the next of kin of a married woman as if 
she had died unmarried, cited in title Settlements, Vol. XXV., pp. 581 
et seq. The same meaning is prirad facie attached to descriptions similar 
to next of kill ; Harris v. Newton (1877), 4^^ L. J. (CH.) 268 (legal or 
next of kin). In a gift to the next of kin of tY,o persons, the donees are 
primd facie a class composed of the next of kin of one together with the 
next of kin of the other {Be Soper, Naylor v. Kettle, [1912] 2 Ch. 467), 
but according to the context may be such persons as are common to the 
two classes ol next of kin {Pycroft v. Gregory ( 1829), ,4 Russ. 520). As to the 
effect of the context, see Williams v. A«/ilon(1860), 1 John. & H. 116, 119, 
120 (“nearest of kin by heirship”: heir held entitled); Snyerx. Bradley, 
supra. 

(m) See Hobson v. Ibbs (1837), 0 L. J. (cii.) 213, where the context 
supplied tho want of mention of the propositus. 

(n) See title Descent AND Distribution, Vol. XI., pp. 16 ei seq. ; as to 
what is sutheient reference to the statutes, see Hams v. Newton, supra. 

(o) Brandon v. Brandon (1819), 3 Swan. 312 (seltleraent) ; Elmsley v. 
Young (1835), 2 My. As K. 780 (settlement); Wilhg v. Mangles (1843), 
10 Cl. & Fin. 215, H. L. (settlement), applied to wills in Avison v. Simpsoii 
(1859), John. 43; Halton v. Poster (1868). 3 Ch. App. 505, overruling 
Phillips V. Garth (1790), 3 Bro. C. C. 64, and Hinckley v. Maclarens (1832), 
I My. & K. 27. As to next of kin as objects of a ptAver of appointment, 
however, see ^noio v. Teed (1870), L. R. 9 Eq. 622. 

(p) Cotton V. Scaranc/vc (1815), 1 Macj^l. 45, explained in Halton v. Foster, 

supra ; Brigg v. Brigg {l%85), 33 W. R. 454 ; He Pergusson's Will, [1902] 
1 Ch. 483. • 

(o) Edwards y. Saloway (1848), 2 Ph. 625 ; Bullock v. Downes (1860), 9 
H. L. Cas. 1 ; Niehols v. Havilemd (1855), 1 K. & J. 5(J4; compare title 
Settlements, Vol. XXV., p. 581, 
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case is a wife (r) or husband (s) primd facie (t) included in the 
term. 

1388. Whatever may be the time of distribution, where there is a 
gift to a testator’s next of kin, without more, the class jfrimd facie 
has to be ascertained (u) at the testator’s death (w), and where there 
is a gift to the next of kin of any other person, the class primd 
facie has to be ascertained at that person's death if he survived the 
testator {x), and if not at the testator’s death (a). In a gift to a 
class of next of kin of the testator, or his nearest relatives, or 
similar class, living at a future period of distribution, the entire 
class is ascertained at the testator’s death, but those only of the 
class take who survive the period of distribution (h). 

Where the gift is to the testator’s next of kin entitled by virtue 
of the Statutes of Distribution, even though they are to be so 
entitled at some future time(c), the class is jmmd facie ascertained 
at the testator’s death {d) ; the context, however, may require them to 
be ascertained as if the testator had died at some other period (r). 

(r) Oarrick v. Camden (Lord\ Patton v. Jonea (1807), 14 Vos. 372, 385 ; 
Leey. Lee (I860), 1 Drew. & Sm. 85; lie Parry, Leak v. Scott, [1888J W. 
N. 179; lie Fitzgerald's Trusts (1889), 61 L. T. 221 (“next of kiu in 
blood ”); Re Gray's Settlement, Akers v. Sears, [1896] 2 Oh. 802; and nee 
title Settlements, Vol. XXV., p. 581. On the other hand, where the 
donees are the persons who by virtue of the statute would be entitled to 
the testator’s estate, the widow is included [Martin v. Glover [IHii), 1 Coll. 
260 ; Jenkins v, Gower (1846), 2 Coll. 537). 

(<») Milne v. Gilbart, Milne v. Milne, Milne v. Walker (1852). 2 
De G. M. & G. 715, C. A. 

(f) See J2e Collins' Trust, [1877] W. N. 87 (widow included, on the 
context). 

[u) As to the asijertainmont of a class of next of kin on a specified 
hypothesis, see title Settlements, Vol. XXV., p. 582. 

(w) Wharton v. Parker (1858), 4 K. & J. 483, per Wood, V.-C., at p. 488 ; 
Seifferih v. Badham (1846), 9 Bcav. 370; Say v. Creed (1847), 5 Hare, 580, 
587 ; Moss v. Dunlop [ISbd), 1 l)c G. & Sm. 490 ; Ware v. Rowland (1848), 
2 Ph. 635; Bird v. Liickie (1850), 8 Hare, 301, where the sole next of 
kiu took a prior life estate ; Gorbell v. Davison, Gorbell v. Forrest (1854), 
18 Boav. 556 (two of class had prior life interests) ; Lee v. Lee, supra (one 
had prior interest) ; Harrison v. Harrison (1860), 28 Beav. 21 ; tie Ford, 
Patten v. Sparks (1895), 72 L. T. 5, C. A. ; Re Maker, Maker v, Toppin, 
[1909] 1 I. B. 70, C. A. 

(x) Oundry v. Pinniger (1852), 1 De G. M. & G. 602; Wharton v. Barker, 
supra, at p. 608 ; and see Jacobs v. Jacobs (1853), 16 Beav. 657. 

(а) Philps V. Evans (1850), 4 De G. &; Sm. 188; Wharton v. Barker, 
supra, at p. 608 ; Be Philps' TTtW (1869), L. R. 7 Eq. 151 (“ heirs “ construed 
next of kin). For a case of contraiy intention, see Re Rees, Williams v. 
Davies (1890), 44 Ch. D. 484. 

(б) Spink V. Lewis (1791), 3 Bro. C. C. 356; Re Nash, Prall v. Sevan 
(1894), 71 L. T. 6, C. A., followed in Re Winn, Brook v. Whiiton, (1910] 
1 Ch. 278, 288 (next of kin . . . living at the time of the trusts failing). 

(<;) See Re IViaw, Brook v. Whition, supra, where Parker, J., at p. 2S9. 
explained that in such cases the ordinaiy rule which would have ascer- 
tained the class at ^ the time referred to is rebutted, because of the 
necessity for every person who claims under the gift to prove bis title by 
virtue of the statute. 

(d) Bulloch V. Downes, supra ; Doe d. Garner v, Lawson (1803), 3 East, 

278; Markhtm v. lm{i (1855), 20 Beav, 679; Mortimore v. Mortimore 
(1879), 4 App. Cas. 448 ; Re Wilson v. Batchelor, [1907] 1 Ch. 450, 

affirmed, [190:] % Ch« 672, C. A. 

(e) Whaiion v. Barker, supra ; but see S. C., 4 Jur. (n. s.) 553 ; Clowes r. 
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1389 . In the case of a gift to next of kin under or according to 
the Statutes of Distribution, they take as tenants in common in the 
shares fixed by the statute in cases where either the will in terms 
refers to the statutory mode of distribution (./ ), or is silent on tlie 
subject (g) ; but if, for example, the testator directs that they are to 
take equally, effect must be given to such direction (/i). 

Where the gift is to next of kin, excluding certain i)er8on8, the 
next of kin are ascertained as if these persons were dead at the 
time in question, but without any other difference from the above 
rule (i). 

1390 . The mere description of a donee as the holder of an oflice is 
not of itself sufficient to raise the inference that the gift is for the 
benefit of the office and not of the holder personally (A;), unless the 
context and circumstances show that the holder for the time being 
was intended (1 ) ; but a gift to a person either described as, or 
known to the testator as, llm holder of an office, ''or his successors/' 
or a gift to the holder of an office for the timo being, is for the 
benefit of the office or of the association or body in which the office 
is held (m), 

1391 . The primary sense of the word “ relations " (n) extends to 
relations of every degree of relationship (o), however remote, and 
where donees are thus described this effect is given to the word 
wherever it is possible (ji), as in cases where the gift is a power of 
selection and appointment among relations (g), or is to po^r 
relations by way of perpetual charity (r). In general, however, tins 

Hilliard 4 CIi. D. 413 ; He Sturge and Great Western Bail. Co, (18dl), 
19 Ch. D, 444 ; Be McFee, McFee v. Toner (1010), 103 L. T. 210. 

if) Holloway v. Badcliffe (1857), 23 Beav. 163 ("as if the same had to 
be paid under the statute ’*) ; Bidden v. Ashworth (1876), L. R. 20 Eq. 
410, 412 (" as the law directs "). 

{g) A gift to the persons entitled under the statute gives a description 
not only of the persons, but of their interests { Martin v. Glover (1844), 1 
Coll. 269, 272). 

{h) Be Bichards, Davies v. Edwards^ [1010] 2 Ch. T4,per Swinfen 
Eadt, J., at p. 76, following MatUson v. Tanfield (1840), 3 Beav. 131, per 
Lord Langdale, M.R., at p. 132. 

(i) White V. Springett (1878), 4 Ch. App. 300; Ife Taylor, Taylor v. Ley 
(1885), 62 L. T. 839, C. A. ; and see Lee v. Lee {1860), 1 Drew. & Srn. 
86 ; Lindsay v. EllicoU (1876), 46 L. J. (CH.) 878. 

(jfc) Doe d. Phillips v. Aldridge (1791), 4 Term Rep. 264 DonneUan v. 
O^Neill (1870), 5 I. R. Eq. 523. 

{1) Be Corcoran, Corcoran v. O'Cane, [1913] 1 I. R. 1- 

(m) Smart v. Prujean (1801), 6 Ves. 560, 567 ; Thornber v. Wilson {IB55), 
3 Drew. 245 ; S. C. (1858), 4 Drew. 360 ; Re Delany, Conoley v. Quick, [1902] 
2 Ch. 642; Re Garrard, Gordon v. Craigie, [1907] 1 Ch. 382; Be Fowler, 
Fowler v. Booth (1014), 30 T. L. R, 632 ; and sco title Charitie.s, Vol. IV., 
pp. 164, 165. 

(n) In Gower v. Mainwaring (1750), 2 Ves. Sen. 86 (“friends and 
relations"), and Rf. Caplin's lVt&(1865), 2Drew. & Sip. 627 (“relations or 
friends"), the term “trioiids" was treated as Ryiionymous with relations, 
because of the uncertainty on any other construction ; see also Coogan v. 
Hayden (1879), 4 L. R. Ir. 685 (heir held entitled), citing Hendoe's Case 
(1600), 9 Co. Rep. 30 b, 39 b. 

(o) Similarly for the word "kin” {Be Chapman, Elliek f. Cax (1883), 
49 L. T. 673, 674 (" next male kin " meant next of I^in who were males) ). 

(j) ) Bennett v. Honywood (1772), Amb. 708. • 

iq) Supple V. Lowson (1773C Amb. 720. 

(r) See title Gbarities, Vol. IV., p. 109. 
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meaning cannot be given to the word in a direct gift to relations, or 
in a gift to them under a non-exclusive power of distribution, on 
account of the uncertainty (s) in the number of persons designated (f) ; 
and therefore the court in such a case presumes that the testator 
intended his next of kin according to the Statutes of Distribution («)• 

A gift to “ nearest relations ” is confined to such persons, even 
where a charitable intention is shown (w). 

The class of relations is as a rule ascertained as if they were 
described as next of kin (a), and they priimi facie take per capita (h) 
and as joint tenants (c). 

1392. In a bequest of personal estate to the “ representatives ” of 
any person, whether simply or with the added qualification of 
“ legal ’* or “ personal ** or “ legal personal,” the description is taken 
in its ordinary sense and pnmd facie designates the executors or 
administrators of that person (d). The term, however, is capable of 
being interpreted in any sense required by the context (c), which 


(«) As to uncertainty, see p. 678, ante. 

{i) Brandon v. Biandon (1819), 3 Swan. 312, 319. 

(u) Thomas v. Hole (1728), Cas. temp. Talb. 251 ; Whithorve v. Harris 
(1754), 2 Ves. Sen. 527 ; Green v. Howard (1779), 1 Bro. 0. V. 31 ; Uayner 
V. Idowhray (1791), 3 Bro. 0.0. 234 (persons ‘'who shall appear to be 
r(5latcdto me”); Devisme v. Melluh 5 Ves. 629; Masters v. Hooper 
(1793), 4 Bro. C. C. 207; Walter v. Maunde (1815), 19 Ves. 424 (real 
estate); Cracklow v. Norie (1838), 7 L. J. (oh.) 278 ; Baker v. Gihson 
(1849), 12 Beav. 101 ; Be AspinaU's Settlement (1861), 30 L. J. (CU.) 321 ; 
Be Greenwood's TrtZ2 (1861), 31 L. J. (on.) 110; Bibbert v. Uihhert (1873), 
L. B. 15 £q. 372 (where an illegitimate relative, described in another gift 
as if lemtimate, was not included); tee title DEftCENT and Histki- 
BUTION, Vol. XL, pp. 16 et seq. As to gifts by way of a non-exclusive 
power of distribution, see Pope v. Whdcomhe (1810), 3 Mer. 689 ; Lawlor 
v. Henderson (1877), 10 1. R. Eq. 150, 151 ; as to a gift to the relatives 
of an illegitimate persiui, see Be heakin^ Starkey v. Eyres, [1894] 3 Ch. 565, 
574. Similarly, in a gift implied from a power of selection not exercised 
(Harding v, Gtijn (1739), 1 Atk. 469, as to which see Brown v. Higgs 
(1804), 5 VoB. 495, per Arden, M.R., at pp. 501, 602; Sahsburyv. Denton 
(1867), 3 K. & J. 629; Be Swan^ Reid v. Swan, [1911] 1 I. R. 406, C. A.). 
(w) Edge v, Salisbury (1741), Amb. 70; Goodinge v. Goodinge (1749), 

1 Ves. Sen. 230; Smith v. Campbell (1815), 19 Ves. 400. 

(a) See p. 766, ante ; Pearce v. Vincent (1836), 2 Keen, 230 ; Bishop v. 
Cappel (1847), 1 De G, & Sm. 411 ; Eagles v. Le Brefow (1873), L. R. 15 £q. 
148; see, however. Tiffin v, Longman (1852), 18 Beav. 275. 

{b) Thomas v. Hole, supra ; Tiffin v. Longman, supra : for a ttase of a 
context to the contrary, sec Fielden v. Ashworth (1875), L. R. 20 Eq. 410. 
(c) Eagles v. Le Breton, supra, 

* (d) Corbyn v. French (1799), 4 Ves. 418, 434, 435; Price v. Strange 
(1820), Macia. & G. 169 ; Saberton v. Skeds (18.30), 1 Russ. & M 587 ; ZZincA- 
diffe V. Westwood (1849), 2 De 0. Sm 216 ; Crawford's Trust's 

2 Drew. 230 (“to my oousms german iu)w existing, or thcir representa- 
tives ”) ; Wyndham's Trusts (1865). L. R. 1 Eq. 290 (husband, as 
general administrator, preferred to executor of will) ; Be Ware, Cumt>prlege 
V. Cuml*er2cj7c-TFar<» il890), 46 Ch. D. 2G9 ; compare Be BesVs Settlement 
Trusts (1874), L. R. 18 Eq. 686 (a case of settlement). The mere appoint- 
fldent of executors, or references to executors and administrators may, but 
WiB not necessarily, give a different sense to the words (Be W are, Cttmberlege 
▼, €umberleg(k Ware, sumra, at p. 278 ; Walter v. 3f afcm (1833), 6 Sim. 148 ; 
Wailhet V. Camden (Marquis) (1848), 16 Sim. 329 ; Alger v. Parrott (1866), 
L. R. 3 Eq. 328 ; Be Thompson, Mnchell v. Fewman (1886), 55 L. T. 85 ; 
and see Briggs v. Upton (1872). 7 Ch. App. 376 (settlement) ). 

(e) Re Crawford’s Trusts, supra, per Kint»ersley, V.-C., at p. 233. 
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may show that the description means descendants (/), or next of 
kin, according to the Statutes of Distribution ((f), as in cases Tirhere 
directions are added showing that a division among them is 
intended {h\ or where the gift is to the person or his representatives 
immediately on the death of the testator (i), and not after a life 
estate (k), or otherwise where it is shown that the donees wer^ to 
take beneficially and not in any fiduciary capacity (/). 

1393. (lifts to the servants ” of the testator or other dotu^es “ 
described by their employment (»0 and not by name, to take as 
individuals, priwa/rtcic refer to persons filling the character at the 
date of the will, and do not import that the employment and character 
must continue to the death of the testator (n). It may appear, 
however, that the donees are regarded as a class to be ascer- 
tained in accordance wdth the ordinary rules (o), and generally the 
context of the will may show that persons filling the character at 
the date of the will (p), or at the death of the testator (7), or at any 
other time (r), are designated. 

The character of servants admitted to benefit must depend on the 


(/) TJorsepool v. WaUon (1797), 3 Ves. 383, 384 (“children and tluiir 
represoutativea, being iBSiio “) ; Styth v. Monro (1834), 6 Sim. 49 (conatrned 
“descendants”); Atherton v. Crowther, Deudon v. J)e Maesala (1854), 
19 Beav. 448; lie Homer, Eaglet^n v. Horner (1887), 37 Oh. I). 695, 710, 
712 ; lie K7iotvles, liainford v. Knowlea (1888), 59 L. T. 359 ; He Bromley, 
Wilson V. Bromley (1900), 83 L. T. 315 (“natural representatives”) 

in) See title Descent and Distribution, Vol XL, pp. 16 et < ; 

Holloway v. Badeliffe (1857), 23 Beav. 163. 

(h) Long V. Blackall (1797), 3 Ves. 486; lioHnson v. Smith (1833), 6 
47; Walker v. Camden {Marquis) (1848), 16 F'iin. 329, doubted in 

lie Crawford's Trusts (1854), 2 Drew. 230, 241. 

(i) Booth V. Vicars (1844), 1 Coll. 6; Smith v. Palmer (1840), 7 Hare, 
225 ; Atherton v. Crowther, Hendon v. Dc Massnls, supra, at p. 451. 

(fc) See lie Crawford's Trusts, supra, per Kin -U.rslkt, V.-tJ., at p. 242, 
explaining Bridge v, Abbott (1701), 3 Bro. C. (I 224, and Cottsm v. Cotton 
(1839), 2 Bcav. 67, and giving the reason for tlic distinction drawn between 
the immediate and postponed gifts; Hinchliffe v. Westwood (1848), 2 
De G. & Sru. 216 ; ('hnpvian v. Chapman (1864/, 3,3 Boav. 556 ; Tie Turner 
(1860), 2 Drew. Sm. 501 ; lie 'Thompson, Machfil’ v. Newman (1886), 55 
Jj T 85. 

(1) King v. Cleaveland (1859), 4 De G. & J. 477, 481. 

(wi) For a gift to “ clerks,” sec Br Jones, Williams v. A.-G. (1912)» 106 
D. T. 941, C. A, 

(n) Barker v. Marchamt (1842), 1 Y. & C. Ch. Cas. 290, per Knight 
Bruce, V.-C., at p. 290; lie Miller, Galloway v. Miller (1913), 136 L. T. 
Jo. 10. In such a case the fact that tlie servant has left the testator’s 
service before his death does not affect the gift (ibid.)* For the similar 
rule with regard to descriptions generally, see p. 714, ante. The presatnp- 
tion is that legacies to servants are in "satisfaction of wages due, if any 
{Richarrlsm v. Greese (1744), 3 Atk. 65 ; Ellard v. Phelam, [1914] 1 1. R. 76). 

( 0 ) Re Marcus, Marcus v. Marcus (1887), 57 L. T. 399, 400. 

Ip) Parker v. Marchamt, supra, distinguished in Re Marcus, Marcus v. 
Marcus, supra, on the nound of a preceding gift to three named persons 
who were servants at ti^e date of the codicil ; Jones v. Henley (1685), 2 
Rep. C!li. 162 [3611 (where the gift was construed to be to servants at the 
date of the will who continued as such until the death of the testator). 

(q) Re Mar&ii^s, Marcus v. Marcus, supra ; Re Bell, WriglU V. Scrivener, 

[1914] W. N. 89. • • 

(r) Re Sharland, Kemp v, Rozey, [1896] 1 Ch. 517 a, C. A. ; Re Miller, 
GaUoway v. Miller, supra. 
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Sect. b. context and the circumstances (s). Thus, “ servants living with me 
Datcrip- at the time of my death *’ or ** servants in my service at the time 
tlons of of my death ” are not confined to persons actually living in the 

D^es. same house with the testator, but, in the ordinary sense of the 

words, include persons who are wholly in his service and not free to 
serve others (f). In the case of such a gift a Servian fc w'ho before 
the testator’s death loaves his service, either voluntarily (m) or even 
on a wrongful disuiissal (a), is not entitled to share, though a 
temporary absence while the relationship of service continues is 
immaterial (/>). 

Particular “Domestic" or “household” servants are as a rule restricted 
dMcnptions indoor servants (c). 

Gift of a 1394. Where a testator gives to his servants, generally, one or 
year’s wageH more years’ wages, he facie is understood to mean that the gift 

toaervantB. jg intended for servants wiioni he has hired at yearly wages; the 
nature of the gift explains the persons for whom it is intended (d). 
The mere fact of splitting up a year’s reiminoration into weekly 
payments does not, however, exclude a servant from such a legacy {e ) : 
and this presumption has no o})eration where the context of the will 


(«) In SUech v. Thorington (1754), 2 Ves. Sen. 560, 664, a gift to “ the 
two flcrvantH that sliall live with me at the time of my death ” w as hold to 
include a third taken into service afterwards, the enumeration boiug rejected 
(sec pp. 742, 743, ante). An annuity to a servant so long as she continues 
in the service of a person, who, in fact, predc(*eas(?B the testator, may take 
effect as a life annuity (Burchett v. Woolward (1823), Turn. & R. 442). 

(/) Blackwell v. Pennant (1862), 9 Hare, 551, per Turner, V.-C., at 
p. 663, foUowing Tuvonehend v. Windham and Robinson (1706), 2 Vein. 
646, aud Howard v. Wilson (1832), 4 Hag. Ecc. 107 ; see also Chilcoit v. 
Bromley (1806), 12 Vos. 114 (coachman provided by jobmaster excluded) ; 
Bullina v. AVh’cc (1845), 9 Jur. 936 (salaried farm bailiff included) ; Thrupp 
V. GoUett (No. 2) (1858), 26 Beav. 147 (servants living off the promises 
included ; but a boy not continuously employed and {ibid., per Romillt, 
M.R., at p. 151) a charwoman excluded) ; Armstrong v. Clnrering (1859), 
27 Beav. 226 (land agent and house steward devoting unemployed time 
to agency for other landowners included) ; Re Lawson, Wardley v. Bringloe, 
[1914J 1 Ch. 682 (male nurse). 

(u) Re Serres's Estate^, Venes v. Marriott (1862), 8 Jur. (n. s.) 882; Re 
Benyon, Benyon v. Qrieve (1884), 61 L. T. 1 16. 

(a) Barlow v. Edwards (1862), 1 H. C. 547, Ex. Ch. ; Re Hartley's 
Trusts (1878), 47 L. J. (cu.) 610 (dismissal by order in lunacy breaking up 
the establishment of the testatrix). 

(b) Herbert v. Reid (1810j, 16 Vca. 481. where Lord Eldon, L.C., 
discussing evidence of the servant leaving service, said, at p. 489, 
that the master must explain whether he sent her from the house as putting 
an end to the relation entirely, or only suspending her services ; Re Lawson, 
Wardley v. Bringloe, supra, 

(0) Ogle v. Morgan (1852), 1 De G. M. & G. 359 (indoor servants not 
receiving board wages), followed in Vaughan v. Booth (1852), 16 Jur. 808, 
and Re Drax, Savile v. Yeatman (1887), 67 L. T. 475 ; Re OgUby, Cochrane 
v. OaiUn/^ [1903] 1 I. Jl. 626 ; Re Lawson, Wardley v. Bringloe, supra. 

(d/ BlaekweU v. Pennant, supra, per Turner, V.-C., at p. 554, followed 
in V. Waldron (1855), 4 I. Ch. R. 333 (“the amount of a year’s 

wages ”), and approved in Re Ravensworih, Ravensworth v. Tindale, [1905] 
2 Ch. 1, C. A.. In Booth v. Bern (1833), 1 My, & K. 660, the gift was 
construed to mean family servants usually lured by the year. As to 
workmen, compare Macneil, Ex parte Orellier (1831), Mont. 264; Re 
Streaiher, Ex parte Crawford (1831), Mont. 270 (both cases under the 
Bankmptoy Acts). 

(1) OgU v. Jforyan, supra, per Lord Trubo, L.C., at p. 360, 
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shows that the reference to the year is introduced merely to fix the 
amount of the legacy (/). 

1395 . Where the donee is described as the wife of a person, and 
that person is married at the date of the wdll, then, in the absence 
of a context to the contrary, the wife existing at the date of the 
will is primdjacie intended to take, and not any subsequent wife (<;) ; 
the fact that the interest conferred is only during widowhood, after 
a life estate to the husband (/*), or that it is oxj)re9sed to be given 
for the support of the wife and her husband and his children (i), does 
not of itself show any contrary intention. If the context shows 
that intention, or according to the circumstances, the description of 
“ wife” may include a subsequent wife(/c), a person not married to 
the testator or other person wliose wife she is said to be (J), or an 
affianced wife (in). 

Similar rules apply to the description husband ”(w). 

1396 . If the gift is to the -svife, who is accurately so described, 
expressly “ during widowhood,” tlie latter words fonii a condition 
as to the beginning and ending of her interest, so that the effect of 
a subsequent divorce before the gift takes oUect is that she is 

if) lie Sheffield (Earl), Ityde v. Brintow, 1.1911] 2 Oh. 267, C. A. 

[g) GarmU v. Nihlock (1820), 1 Rass. & M. 629; Ro Drew, Drew v. 
Drew, [1899] 1 Ch. 3116, per Stiuling, J., at p. 339, followed in Re Coley, 
HoUlnslieadY, (Joky, j 19 )3] 2 Cli. 102, lOt, 109, 0. A. ; compare iJc Hamork, 
Malcolm v. Bar ford- Hancock, [1896J 2 (3i. 173, (J. A. (sottlement). As t< a 
gift to the “ widow ” of any person, see, on the other hand, 1U Lorg ( f J, 
7 T. L. 11. 419. 

{h) Re Coley, IJollinehoad v. Coley, 9\i^ra, f&r Kekkvvicmi, J., at p. 104 j 
and BOO the caacs cited in note (t), infra. 

(t) Boreham v. Bignall (1850), 8 Hare, 131, followed in Re Burrow' $ 
Trusts (1864), 10 L. T. 184, and Firth v. Fieldeu (1874), 22 W. R. 622, 
but not ioWoyrad in Re Lyne' 8 Trusts (1869), L. II. 8 Eq. 65, which case, 
though followed in Re Lory, supra, has been 0 aapprovod in Re (MffUhs' 
Policy, [1903] 1 Ch. 739 ; Re Coley, Ilollinsf^ead v (Joley, supra. 

(fc) Longwoiih v. Bellamy (1871), 40 L. J. (oil) 513; Re Drew, Drew 
V. Drew, supra (in both cases a discretionary trust, after a doterininablo 
life interest, for the benefit of the donee, hig wife and children, was relied 
upon as excluding the rule); Pep pin v. Bickford (1797), .3 Ves. 57(» 
(person not married until after death of testator).* In such a case, ^rimd 
fade no one can take who is not at the death of the named person m the 
position of his legal wife, and a divorce disen titles her {Re Morrieson, 
Hitchins v. Morrieson (1888), 40 Ch. D. 30, disscMiting from BuUmore v. 

(1883), 22 Ch. D. 619, which, however, was decided on the particular 
context, but the former case has been criticised ; see Ln vender v. Hoeenhetm 
(1009), 11<> Marj'land Reporta, 150, 168, 169). 

(l) In the following cases the circumstances showed I, hat a mistress or 
partner in an invalid marriage was denoted by the term “ wife ” : Re 
Boddington, Boddlngton v. Clairat (1884), 25 Ch. 1 ). 686, C. A. ; Giles v. OiUs, 
Fenfold v. Pen/oW (1836), 1 Keen, 68.5; Doe d. Gains v. Rouse (1848), 6 
C. B. 422 (in which cases the name of the so-called wife was added) ; Fratt 
V. Mathew (1856), 22 Beav. 328, 337; Re Petts (1859), 27 Bear, 676; 
Turner v. Brittain (1863), 3 New Rep. 21 ; Anderson v. Berkley, [1902] 1 
Ch. 936 ; Re Wagsiaff, WagsUiff v. Jalland, [1908] 1 Ch. 162, 0. A. ; Be 
Hammond, Burniston v. White, [1911] 2 Ch. 342. 

(m) Schloss V. Siiehel (1833), 6 Sim. 1; Be Brown, Qolejmg v. Brady 
(1910), 26 T. L. R. 257. 

(») Franks v. Brooket (1860), 27 Beav. 637 ; Radfgrd v. Willis (1872), 7 
Ch. App. 7. In Be Bryan's Trust (1851), 2 Sim. (N. s.f 103, the context 
referred to a named husband. In Nash v, Allen (1889), 42 Ch. D. 64, by 
the context the description meant husband tarviying her.'* 
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dhentitled to the gift, as ehe does not then become a widow (o) ; if 
she is not accurately so described, the words may be read “ until 
death or remarriage ” (p). 

Sect. 6. — Quantity of Interest Given, 

Sub-Sect. 1. — In Oeneral. 

1397. A testator gives arbitrarily such estate as he thinks fit, 
consistently with law, and, apart from the construction of the words 
of the whole will, there is no presumption that he means one 
quantity of interest rather than another ; the subject being mere 
bounty, the intended extent of that bounty can be known only from 
the words in which it is given, construed according to the ordinary 
general rules (q). 

Thus, an interest apparently an estate of inheritance in real 
estate (r) or an absolute interest in personal estate may on the 
context of the whole will be cut down to a life interest (.s), ot 
made subject to defeasance (t) ; or a life interest may be extended to 
an absolute interest (w), or may be reduced by the context to an 
estate until remarriage or other event (?r). 

It is a settled rule of construction that if theie is a (dear gift it is 
not to be cut down by anything subsequent in the will which does 
not with reasonable certainty indicate the intention of the testator 
to cut it down (a). This rule does not mean, however, that the court 

(o) Be Boddingion, BoddingUm v. Clairat (1884), 25 Ch. D. 085, 0. A. ; 
Be Ketthwellf Jones v. Ketllewell (1908), 98 L. 'J\ 23. 

(ji) Be Wagstaff, Wagstaff v. Jallandf [1908) 1 Ch. 162, C, A.; Bt 
Hammond, BurniMon v. White, [1911] 2 Ch. 342. 

(g) Blackburn v. Stables (1814), 2 Ves. & B. 367, per Grant, M.IC, at 
p. 370; Doe d. BrodbeU v. Thomson (1858). 12 Moo. P. C. C. 116, 127 
Coward v. Larkman (1888), 60 L. T. 1, 2, H. L. 

(r) Goodtitle d. Cross v. Wodhnll (1745), Willcis, 592. 

(a) Sherralt v. Bentley (1834), 2 My, & K. 149; Joslin v. Uammont 
(1834), 3 My. & K. 110; Hayes v. Hayes (1836), 1 Keen, 97 ; Morrall v 
Sutton (1842), 5 Beav. 100; Lonsdale (Earl) v. Berchtoldt (Countess 
(1854), Kay, 646; Johnston v, Avtrobus (1856), 21 Beav. 656; 
Brooks' Will (1865), 2 Drew. & i^ni. 362; Be Bagshawe's Trusts (1877), 2f 
W. R. 669; Be Hovgltlon, Houghton v. Brown (1884), 60 L. T. 529 ; Bi 
Bussell (1885), 62 L. T. 559 ; Be Sanford, Sanford v. Sanford, [1901] 1 Ch 
939, 942 ; In the Estate of Lupton, [1905] P. 321 ; Shields v. Shields, [1910 

1 I. R. 116. A mere gift over on the death of tljo donee in any eontingeni 
ciroumstanoes is not as a rule such a context (Watkins v. Weston (1863) 
3 De G. J, & Sm. 434 ; Be Bourke's Trusts (1891 ), 27 L. R. Ir. 573 ; Barnet 
V. Boyd, [1896] 2 I. R. 571 ; and geo Be Monde (Lady), Monde v. Croker 

•[1900] 1 1. R. 56). 

(<) Bird V. Webster (1853), 1 Drew. 338 

(«) As to gifts of personal estate to a person for life and after his deatl 
to his executors, see title Personal Property, Vol. XXII., pp. 414, 416 

to such gifts with an intervening general power (»f app<»intment, sec 
title Powers, Vol., XXIII., p. 8; as to unlimited gifts of income beinf 
gifts of capital, see p. 607, ante. 

. (V) Meeds v. Wood (1854), 19 Beav. 215. 222; and see Lancaster v. Varlt 
(1826), 5 L. J. (0. s.) 41. Vice versd an estate expressly until remarriag< 
miMF he for life or other larger period (Doe d. Westminster (Dean and Chapter 
V. Freeman (1786), 2 Ohit. 498 ; Be Cahbum, Gage v. BuUand (1882), 4f 
li. T. 848). 

(a) Thwmhdt t. gall (1834), 2 Cl. & Fin. 22, 36, H. L. ; Featherelon v 
Feoitheri^n (1836), 3 Cl. & Fin. 67, 73. 76, H. L. : Home v. PiUam (1833) 

2 My* A K- 25, approved in Abbott v. Middleton, Bicketis v. Cariiente\ 



Part XIV. — Canons or (Construction in Spkoial (CJasks. 


768 


is to institute a comparison between the two clauses in question as 
to lucidity (b). Thus, where personal estate is given in terms which 
confer an absolute estate to a named donee, and then further 
interests are given merely after or on the termination of that 
donee’s interest, and not in defeasance of it, his absolute interest is 
not cut down and the further interests fail (c). 

Sra-SECT. 2. — Vrt^iunpiion in Favour of the Dmiee. 

1398. If an intention of bounty towards a particular donee is 
apparent on the face of the will, but the will is ambiguous as to the 
manner in which the gift is to take effect with regard to the property 
given or the interest created therein, the court leans to that 
construction of the gift which is most favourable to the donee {d) 

(1858), 7 H. L. Oas. 68, 84 ; Randfield v. Randfield { 1860), 8 11. L. Oas. 225, 
235, 238; Ley v. Ley (1841), 2 Man. & G. 780; Reppercorn v. Peacock 
(1841), 3 Man. & G. 356; Kerr v. Clinton {Baronetm) (180!)), L. K. 8 Eq. 
462, 465 ; Crozier v. CVomT (1873), L. H. 15 Eq. 282 ; Re Jones, Rickards 
V. Jones, [1898] 1 Ch. 438, 441 ; Re Roberts, Pe^rcival v. Roberts, [1903J 2 
Ch. 200, 204 ; Re Freeman, Hope v. Freeman, [1910] 1 Ch. 681, 691, C. A. 
The principle apiilies not only where the question is one of the revocation 
of the legacy, but as between one donee and anotber poison claiming to 
be donee under the same will {Be Freeman, Hope v. Frrcmam, supra, at 
p. 687). Ab to the cases of failure of a direction to seiile, where tliere is 
an absolute gift in the first instance, see p. 674, ante. 

{b) Randfield v. Randfield, supra, per Lord Campbell, at p. 236. The 
rule, however, has frequently been stated as requiring the subsequi^nt 
clause to be “equally” clear with the first; for exaiiiple, as meaning 
that words which cut down a gift clearly given should be os clear as l i e 
words which confer it; see Doc d. H carle v. Hicks (1831), 8 Bing. 475, 
H. L. ; River v. Oldfield (1859), 4 Do G. & J. 30, 37 ; J^esUe v. RothcH 
{Earl), [1894] 2 Ch. 499, 516, C. A. 

(c) Hoare v. Byng (1844), 10 (3. & Fin. 608, II. L. (to 13. “ and after- 
wards” to others); Re Percy, Percy v. Percy (1883), 24 Ch. I). 616 
(“ afterwards *’), followed in Hyndman v. [1895] 1 I. R. 179 

(“at their death”). It is otlu'iw'hse where l)‘ • interests are such that 
the interests other than the last can be treated as successive life interests 
{Lonsdale {Karl) v. Berrhioldt {(onniess) (1854), Kay. 646 (“remainder to 
B., remainder to C.”). As to gilts with power of disnosal, see p. 770, post. 

{d) Bac. Abr.. tit. Wills and 'I'estameniK (ti) (7th ed.. p. 483). “ Being a 

grant, a devise must he taken most strongly agamstttlie grantor ” {Cooper v, 
Woolfilt (1857), 2 H. & N. 122, per Polloc k, C.B., at p. 125). Afl to the 
similar rule in case of deeds, see title Deei>,s and Other Instruments, 
Vol. X., pp. 440, 441, Ah to rights, of selection given to the doneo# see 
p. 531, ante. As to a devise of an option of puTcdiUKe of tlie Uistator*# land 
at a fixed price, see p. 629, ante. “ When any Hpeeific thing is given it 
must be in general understood that the devisee is meant to take it in its 
integrity,” and without derogation {Conron v. Conron (1858), 7 H. L. Cas. 
168, 180, 190) ; the presumption is “ against an intention to charge land 
specifically devised, and a contrary intention is not shown by a mere charge 
on all the testator's land {Spony v. Spony (1829), 1 Dow Ac Cl. 365, H, L,:), 
W may be shown by a sumeieni context (Bank of Ireland v. MoOarrthy, 
[1898] A. C, 181, 185). Similarly, in the case of a dpvise of specific real 
estate forming part of the assets of the testator’s partnership, the dcfvisee 
priind facie takes free from the liability to contribute to the partnership 
debts as between the beneficiaries claiming under the will in a case whore 
the other partnership property is more than enough to clear tiie partner- 
ship debts {Be Holland, Bretiell v. Holland, [1907] 2 Ch. SSV^but uiia does 
not affect the adjustment of rights as between the partners tm^selvcs, even 
where the surviving partner is the devisee {Farifuhck ^••Hadden (1871), 7 
Oh. App. 1), Again, where a doubt arises upon what prop^iy^ a charge of 
debts IS to operate, the court inclines to a construction which gives the 
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in the absence of all other means of ascertaining the inten 
tion (f). 

Sttb-Sect. ’A.- a iff m tvUh WoKh of Limifaium, 

1399. Tlie question whether words are words of limitation or no 
is equivalent to the question whether they were used by the testate 
for the purpose of describing the quantity of interest which tlv 
testator intended the donee to talce (f). The technical words o 
limitation, which are necessary in some instruments are no 
necessary in a will (It) for creating either legal estates of inlieritanc 
in real estate or equitable interests therein (i). 

1400. Although a devise to a person and his heirs usually gives i 
fee simple, the context may show that by “heirs” was meant “heir 
of the body ” (/c), so that an estate tail only is created. Fo 
example, a devise over on the donee’s death without heirs of hi 
body (1) or without issue indefinitely (m) has the effect of cuttinj 
down the fee simple to an estate tail. A devise over on default o 
“ heirs ” has this effect if the devisee over is the right heir of th 


creditors a charge on the larger amount of property (Noel v. Weston (1813) 
li Ves. & B. 200, 274 ; and compare Be Fitzgerald's Settlement, Fitzgerah 
V. White {lSS7)t »*i7 Ch.D. 18 (trust in a settlement for paying mortgagee 
out of accumuJations of rents) ). As to ca^es where a particular motive 
or mode of benefit to the donee, is expressed, see p. 777, post. It ha 
been suggested that the rule of construction in favour of the donee mai 
be especially applicable in cases of wills mailo for valuable consideratioi 
(Underhill and Strohau, Interpret aliou of Wills and Settlements, 2nd ed. 
pp. 60, 51). 

(e) There is thus no roojii for the application of the rule where th< 
ordina^ principles of construction as to giving effect to every won 
(Patching v. Dubbins (1853), Kay, 1, per Wood, V.-C., at pp. 13, 14), anc 
as to giving their ordinary meaning to the words (Taylor v. St. Uelen\ 
Corporation (1877), 6 Ch. D. 264, per Jesskl, M.R., at p. 270), suilicientlj 
indicate the intention ; see pp. 665 et seq., ante. 

if) Harvey v. Towell (1847), 7 Hare, 231, 234. Such words are descrip 
tioiiB of the interest taken by the donee, made by reference to the right! 
of transmission of the estate on death. For descriptions of the intoresi 
taken by reference to tfther rights, see the text, pp. 770 et seg., post. 

(g) See title Real Property and Chattels Real, Vol. XXIV., pp. 166 
244 ; Co. Litt. 9 b. 

(h) In a will ** executor “ is as good as ‘'heir ’’ as a word of limitation 
to pass the fee simple in real estate (Bose d. Vere v. Hill (1766), 3 Burr, 
1881, 1886 (to survivors “ and their representatives”) ; Stein v. BUherdon 
(1868), 37 L. J. (CH.) 369. 371). 

(f) See titles Real Property and Chattels Real, VoI. XXIV., 
p. 166 ; Equity, VoL XIIL, pp. 94, 95 ; and p. 626, ante, 

(k) Co. Litt. 21 b ; Cowper v. Scott (1731), 3 P. Wms. 119, per Jekyll, 
M.R., at p. 122 ; James v. Hay (1792), 4 Term Rep. 605 ; Doe d. Jearrad 
V. Bannister (1840), 10 L. J. (ex.) 33 ; Biddulph v. Lees (1859), 28 L. J, 
(Q. B.) 211, 213, Ex., Ch. (clause showing that there is some ulterior estate 
to be taken under the will by way of remainder) ; Be Thompson, Ex parte 
Thompson (1864), 16 1. Ch. R, 228, C, A. ("always to go in the male 
O'Hanlon v. Unthank (1872), 7 I. Rp Eq. 68 (" heirs being 
iflEtie ”). As to the construction in certain oases of successive gifts to 
each of a uui&beT of paTSons " and his heirs ” so as to create successive 
estates tail, see p. 673, ante. 

{1) WaUop v. Darby (1612), Yelv. 209; Jenkins v. Herries (1819), 4 
IfMd. 67 ; o. C., suhwm. Jenkins v. Hughes (1860), 8 H. L. Cas. 671 ; and 
see title Rxal Propsbxt akd Chattels Real, Vol. XXIV., p. 245. 

(as) See p. 850, pest. 
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testator and the first devisee is the testator's child {n), or if the 
devisee over is a person who is capable of being a collateral heir of 
the first devisee (o), or if the event on which the gift over is made 
necessarily depends on the existence of a collateral heir to the first 
devisee on such first devisee’s death but not in other cases (</). 
A direction that the donee is made the testator’s heir ( r), or otlier 
expressions («) indicating an intention that the douoe shall be 
recognised as filling the character which would entitle him by law 
to the whole of the testator’s real estate (t) in a suitable context («-), 
may give the donee an estate in fee simple or other inheritable estate. 

A devise by an owner in fee simple to the devisee and his “heirs 
male,” or to him and his“heirs fdniale” (v)or to him and his “heirs 
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(n) Nottingham v. Jennings (1700), 1 P. Wma. 23 (see S. 0., 1 Ld. Kaym. 
568, but compare S. C., Willes, 166, n.); Feariio, Contingent KemaindeiH, 
10th ed., p. 467. 

[o) Allen Y. Spendlove {1^13), 2 Eq. Cas. Abr. 306; Parker y. Thacker 
(1682), 3 Lev. 70 ; Tyte v. Willis (1733), Can. temp. Talb. 1 ; Piekering v. 
Towers (1758), Amb. 363 ; Morgan v. Griffiths (1776), 1 Cowp. 234 ; Doe d. 
Bean v. Halley (170H), 8 Term Kep. 5, 10 ; Doe d. Ifate:h y. lUnvk (1816). 
6 Taunt. 485 ; Simpson v. Ashworth (1843), 6 Bcav. 412; Haneock v. 
Clavey (1871), 25 L. T. 323 ; Fearne. Contingent llomaindors (od. Butler), 
p. 466 ; Ernst v. Zwicker (1897), 27 Canada Supreme t!oijrt UeportK, 694 ; 
Be McDonald (1903), 6 Ontario Law Reports, 478. The reason is that 
it is impossible for the first devisee to die without an heir while the remain- 
derman or his issue continue [Tyie v. Willis, supra). In JIarHs v. Da, 4s 
(1844), 1 Coll. 416, 423, the rule was extended to a case wh(‘re the devi-^<*e8 
over were the “ survivors ” (construed “ others “) of a number of pevKons, 
some of whom wore, but all were not, capable of being collateral heirs. The 
rule applie.s to a .settlement wicr viws {Be Smith's Estate (1891), 27 L. R. Ir. 
121, 126, following Doe d. Littledale v. Smeddle (1818), 2 B. & Aid. 126. 

ip) lie Wavgh, Waugh y. Cripps, [1903] 1 C’h. 744, 747. 

{q) Webb v. Hearing (1016), (To. Jac. 415, 4J0; Crumble v. Jones (1709), 
Willes, 167, n. (the right heirs of donee’s father, who was alive) ; A.-G. 
V. Gill (1726), 2 P. Wins. 369 (devise over to a harity) ; Preston d. Eagle 
V. Fiinnell (1739), Willes, 104 (testator’s nearest of kindred, who were not 
necessarily capable of inheriting from the donee, his son); Tilhurgh y. 
Barhut (1748), 1 Ves. Sen. 89 (first devisee’s half-brother; see now 
Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), and title Descent anu 
Distiubution, Vol. XL, p. 11), » * 

(r) Spark v. Purnell (1614), Ifob. 76; Tuyler v. Web {or Webb) (1651), 
Sty. 301, 307, 319 ; compare Jenkins v. Hughes (1860), 8 H. L. Cas. 671, 
where the context showed that the ’ heir ” took an estate tail ; BeaucUrh 
V. Dormer (1748), 2 Atk. 308. 

(s) As, for instance, where the donee is made the testator’s “ executor” 
as to a freehold {Doe d, Gillard v. Gillard (1822), 6 B. & Aid. 785 ; Doe d. 
Hickman v. Haslewood (1837), 6 Ad. k El. 167 ; Doe d. PraU v. PrcM 
(1837), 6 Ad. dc El. 180 ; Mui-phy v. Donelly (1876), 4 I. R. Piq. HI, 116 ; 
see also Clements y. Cassye (1601), Noy, 48; Shaw v. Bull (1701), 2 
Eq. Cas. Abr. 320 ; Pigooi v. Penrice (1717), Prec. Ch. 471 (cases where 
the gift was held restricted to lands taken as executor) ). As to gilts 
of real estate to a person and his “ executors ” etc.,*see note (k), p, 764, 
ante. As to the appointment of a residuary legatee, see p. 712, ante. 

{t) Parker v. Nickson (1863), 1 De G. J. & Sm. 177, 183. 

{u) For examples of closes where the context was to the contrary, see 
Shelton v. Watson (1849), 13 Jur. 203 (direction for settlem^t) ; Stratford 
Y. Powell (1807), I Ball & B. 1 (“solo heiress for life’^). The word 
“ inherit ” may be used in the sense of “ take in BT}ccession ” to the last 
taker (Stratford v. Powell^ su/pra). • 

(r) Co. Litt. 27 a ; Anon, (1634), Y. B. 27 Hen. 8, 27, pi. 11 ; Baker v. 



766 


Wills. 


Sbct. 6. 
Quantity of 
Interest 
Oiven. 

Other words 
capable of 
being words 
of limitation. 


lawfully begotten '' (t/*), creates an estate in fee tail special (male 
or female) or general, respectively, in the devisee. 

1401. Many words descriptive of descendants are capable in a 
will of being words of limitation in respect of both real and 
personal estate. The words “first and every other son or “children” 
may be taken as words of limitation where it is necessary to give 
them that construction in order to effectuate the intention of the 
testator (.r), though ordinarily speaking they are words of pur- 
chase (a); and similarly in the case of the words “son,” “eldest 

Wall (1697), 1 Ld. Raym. 185; Blaxton y. Stone (1687), 3 Mod. Rep. 
123 ; OssuUton'H (Lord) Cane (1709), 3 Salk. 336; Doc d. Lindsay {Earl) v. 
Colyear {\Si)9), 11 Eaf^t. .548; Doe d. Tremeweny. Permewen {\8i0), 11 
Ad. & El. 431, 436 (to A. and his heir male living to attain twenty-one) ; 
Doe d. Anyell v. Anqdl (1846), 9 Q. B. .358; Good v. Good (1857), 7 
E. & B. 295, j)er Lord Campbell, C.J., at p. 300 ; and fjorujiare Tufnell 
V. Tiorrell (1875), L. R. 20 Eq. 194; Crumpe v. Grumpe, [I900J A. C. 127, 
where it was so assumed. It is otherwise in a non -testamentary instru- 
ment (Littleton’s Tenures, s. 31 ; Anon. (1534), Y. B. 27 Hen. 8, 27, pi. 11). 

(w) Co. Litt 20 b ; Nanfan v. Legh (1816), 7 3’aunt. 85 ; Good v. Good, 
supra, per Lord C^ampbell, C.J., at p. 300; and see Beresford's Case 
(1608), 7 Co. Rep, 41a. It is otherwise in a mm-testamentary instru- 
ment {Dormer's Case {Abraham v. Twigg) (1596). Moore (k. b.), 424. 
cited in Bnesford's Case, supra, at p. 41b). In a devise to A. and his 
“ lawful heirs,^’ the word “ lawful,” primd facie, does not restrict tive sense 
of the words {Mathews v. Gardiner (1853), 17 Beav. 254, 257 ; and see 
Simpson v. Ashworth (1843), 6 Beav. 412, 416). 

{x) Thus, such a gift may be explained by a subsequent gift over on 
default of issue generally ( Wight v. Leigh (1809), 15 Ves. 564 ; flerhert v. 
Blunden (1837), 1 Hr. & Wal. 78 ; He Ckilde, [1883] W. iV. 48, explained 
in He Pennefather, Savile v. Savile, [1896] 1 1. R. 249, 262). or even by a 
gift over on default of particular kind of issue, or of issue restricted 
in some manner (/'^oord v, iWrd (1730), 3 Bro. Pari. Cas. 124 (without 
sons) ; WyUi v. Lewis (1738), 1 Atk. 432. 434 ; Robinson v. Hicks (1758), 

3 Bro. Pari. Cas. 180 (without such issue) ; Doe d. rJoncs v. Davies {1832), 

4 B, & Ad. 43 ; Lewis v, Puxley (1847), 16 M. & W. 733). Accordingly, a 
limitation to a father for life, and after his death to his “ children,” where 
on (he const ruction of the will in question this word is a collective name 
for all the line of descent, creates an estate tail in the father {Anon. 
(156.3), 1 And. 43 ; Hodges v. Middleton (1780), 2 Doug. (k. b.) 431, which 
case, however, is said (Broadhurst v. Morris (1831), 2 B. & Ad. 1, per 
PftiaiON, tvrguendo, at p, 10) to have been ovemiled by an unreported 
case of jfonck v. Commissioners of Woods and Forests ) ; Voller v. Garter 
11854), 4 E, & B, 173, followed in Coles v. Witt (1856), 2 Jur. (n. s.) 1226; 
Bowen v. Lewis (1884), 9 App. Cas. 890 ; He Pennefaiher, Savile v. Savile, 
supra, at p. 255 ; compare the rule in Wild's Oase{}599), 6 Co. Rep. 16 b *. 
p. 787» post; as to the rule in Shelley's Case (1581), 1 Rep. 93 b, see 
tftle Real Propertt and Chattels Real, Vol. XXIV., pp. 226 et seq.). 
It appears, however, that, except in certain oases (soepp. 787 et8eq.,vo8t), 
the authorities do not lay down any canon of oon.struction to guide the 
court as to when such Words are words of limitation {Easty. Twyford 
(1861), 9 Hare, 713, per Turner, V.-C., at p. 730, affirmed (1853), 4 H. L. 
Oas. 517) ; in all the^e oases the intention of the testator as gathered from 
the whole will must fix the meaning [Mandeville v, Garrick (1795), 3 Ridg. 
Pari. Cas. 352, 365). 

(«) Doe d. Phipps v. Mulgrave (Lord) (1793), S^Term Rep. 320, per Lord 
KrKTON, C.J., at p. 323, adopted in Tyrone (Earl) v. Waterford {Marquis} 
(186©!, 1 Do (5. f, & psr Lord Campbell, C j., at p. 624, See, 

accordingly, Doe d. Burnn y- CharUon (1840), 1 & C. 429 ; Malcolm 

v. Ifofcowi (1856)/21 Beav. 223; Bennett y.BenmeU (1864). 2 Drew, & Sm. 
266:; Re Bishop and BichardsoWs Cantreu^, [1899] 1 L R. 71. 
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son** (b), ** eldest male issue ’* (c), or “ family ” (d). The words 
“ issue («), “ descendants ” (/), and “ posterity '* (p) ate mote Qttsiltlty ef 
easily susceptible of such a meaning. In the c.aso of such words, Intsrost 
where they include not only persons who are heirs by lineal descent, fSWm. 
but persons who can only be collateral heirs, the estate is a fee 
simple ; where they only comprise persons who are heirs by lineal 
descent, the estate is an estate tail (h), the stock of descent being 
chosen so as to include all the members of the family intended to 
take (i). 

1402. A word (such as the words “ issue ** or “ heirs of the body**) wortiB at 
capable of describing at once a donee and persons taking an estate »rae time 
tail by way of inheritance, if the context requires it (y), may be at 
one and the same time a word of description, pointing out who is limiution. 
to be the first taker, and a word of limitation, prescribing what 
estate such first taker is to have; the gift is construed in such 
cases as creating such an estate in tJie first taker as will descend if 
allowed to do so to the wlinJe series of persons who successivoly 
answer the description {Ic). 


(b) JHJiehVs fVwe, cited in King v. MclUng (1600), \ Vent. 225, 'per Lord 
Hale, at p. 231 ; Sondai/n Oa<re(1611), 9 Co. Rep. 127 b; Robinson v. 
Robinson (1756), 1 Burr. 38, affirmed, sub nom. Robinson v. Hicks (1768), 

3 Bro. Pari. (las. 180 ; Lewis v. Vuxlei/ (1847), 16 M. & W. 733 ; Mellish 
V. Mellish (1821), 2 B. & ('. 520 (property “to go to daughter C. as 
follows : if she had a son, to that son “ ; C. look estate in tail nniN ) ; 
Forshrookv, Forsbrook ({S(il), 3 Oh. App. 03; compare note (/), p. ^ >9, 
posit as to gifts over on death without “ children.” 

(c) Re Finlay's Estate, [1913J I 1. R. 143, diHiiiiguisliiug the oases oi1<ed 
in note {w), p. 752. ante, 

(d) Lucas V. OoldsmUi (1861), 29 Beav. 657 ; and see Wright v. Atkynn 
(1816), Coop. G. Ill, 122, 123. 

(e) Harvey v. Towell (1847), 7 Haro, 231 (oorsonal estate); Ex parte 
Tf yncA (1854), 5 De G. M. ^ G. 188, 211, 225, ^ . A. ; and see p. 762, ante. 

(/) Bird V. Webster 1 Drew. 338, 340. 

(c) A. G. V. Bamfield (1703), Frecm. (Oil.) 268 ; Young v. Davies (1863), 
2 Drew. & Sm. 167, 172 (to “my survivii^ daughters and their lawful 
offspring”); compare Shannon (Earl) v. ^od(1884), 15 Ij. R. Ir. 284, 
298, C. A. ; see title Real Property A;sri> CiiATTMiLS Real, Vol. XXIV., 
p. 230, note («). 

(h) Co. Litt. 9b: “ if a man devise land to a man et sanguini suo, that ia 
a foe simple ; but if it be semini suo, it is aii estate taile. ’ 

(i) Doe d. Oallini v. Gallini (1835), 3 Ad. & El. 340, 353, Ex. Ch. ; Doe 
d. Gallini v. Gallini (1833), 5 B. & Ad, 621, 642, approved in Forsbrook v. 
Forsbrook, supra, at p. 96. 

(j) The nilo is subject to the paramount rule (see p. 661, anUt) as 
to giving effect to the intention collected from the whole wiU {Wright 
V. Vernon (1854), 2 Drew. 439, 460, referring to Roe d. Nightingale v. 
Quariley (1787), 1 Term Rep. 630). 

(jfc) Wright v. Vemon (1858), 7 H, L. (.'as. 35 (to the “ right heirs of A. 
... by his second wife for ever ’* created an estate tail in the poison 
satisfying the description at the death of the testhtor), affirming B, C. 
(1854), 2 Drew. 439, where KmDERSLEY, V.*C., at p. 462, stated the effect 
of MandeviUe's Case (1358),Y. B. 2 Edw. 3, 1, cited in Co. Litt. 26b (as to 
which compare title Real Pbopertt and Chattels Real, Vol. XXIV., 
p. 246) ; see WiUs v. Fahner (1770), 5 Burr. 2615 (to the male of the 
fcdyof P.); Southcot v. 5faioeM (1673), 1 Mod. Rep. 226, 237; 2 Mod. 
Rep. 207 ; AUgood v. BioJfce (1872). L. B. 7 Eich. 33f^; (1673). L. R. 8 Exch. 
160, 169, Ex. Ch. (to “ all and every other the issue of my body,” with 
gift over in default of such issue) ; compare Matheson v. Atkinson (1900), 
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Wills. 


fliOT. 6. 1403. A disposition by will of personal estate by words which in 

Qnioitity of the opinion of the court show an intention to give an inheritable 
latereBt estate in it to a donee gives him an absolute interest (Q. Thus, 
Given. where the words are used in their usual sense (wi), a donee takes an 
Qitasi- absolute interest under a bequest of personal estate to him and 
inheritable lus heirs (n), Or to him and the heirs of his body (o), or to him and 

8oiia esta . intention that liis issue throughout the whole of their line should 
take after him by descent (q). The intention may be inferred by 
implication from a gift over on failure of his heirs of the body or 

26 New Zealand Law lleporta, 145 ; Moore v. Simkin (1885), 51 Cli. T). 95 
(limitation to “ Indrs general, so as to create tee simple : rule in Maude- 
vilWe (Jane (1528), Y. B. 2 Kdw. 3, 1, held inappliciiblo). 

(l) The rule is often stated in the form “ words which create an estate 
tail in realty will give an absolute interest in personalty ” ; see TothiU v. 
J*itt (17G6), 1 AJadd. 488. per Sewell, M.R.. at p. 509; Elton v. Eason 
(1812), 19 Ves. 73, per Grant, ALK., at p. 78 ; Heron v. Stokes (1842), 2 
Dr. & War. 89, lUti ; Andsley v. Horn (1859), 1 De G. F. & J. 226, 256 ; 
Williams v. Lewis (1859), 6 H. L. Cas. 1013, per Lord Oottkntiam, L.C., 
at p. 1020 ; lie Lowmaa, Devenish v. Pender, [1895] 2 Ch. 348. 361. G. A. 
It is pointed out in Underhill and Strahan, Interpretation of Wills and 
Settlements, p. 220, that this statement is not correct ; and in Ee 
Jeafferson's Trusts (1866), L. R. 2 Kq. 276, Wood, V.-C., at p. 280, said 
that that proposilion could not be taken absolutely in its full integrity ; it 
would contradict the rule established in Forth v. Chapman (1719), 1 
P. AVms. 663 ; see ])p. 770, 838, post, 

(m) The preliminary question in such cases is always whether, regard 
being had to the whole will, and considering that the ])roperty is personal 
and not real estate, the words are thus used in their usual sense {Ee Jeaffer- 
son's Trusts, supra, per Wood, V.*G., at p. 280). Upon a consideration 
of the whole will it may appear that the words “ heirs of the body,” 
and the like, describe particular persons (see, for instance, Dakin v. 
Ficholson (1857), 6 L. J, (cii.) 529; and p. 749, ante). The question 
of contrary iuteutiou is, therefore, in the first place, a question not 
whether the testator intended the donee to have an absolute int.orest or 
not {Gaiih v. Baldwin (1755), 2 Ves. Sen. 646, per Lord IIardwjcke, L.C., 
at p. 661 : “a limitation of personal estate to one for life and the heirs of 
his body ; which vests absolutely, whether so intended by the testator or 
not ”), but whether the words of limitation are used in a sense different 
from their usual sense. 

(n) Anst rather v. Chahner (1825), 2 Sim. I ; Ee Banks, Ex parte Hovile 
(1855), 2 K. &: J. 387 ; and see Bigge v. Bensley (1783), 1 Bro. C. C. 187. 

(o) Whitmore v. Weld (1685), 1 Verii. 526, 347 ; Garth v. Baldwin, supra : 
Crooke v. De Vandes (1803), 9 Ves. 197 ; Crawford v. Trotter {1819), 4 Madd. 
361 ; Widdison v. Hodgkin (1823), 2 I*. J. (o. a.) (cii.) 9 (” heirs,” meaning 
in the context ” heirs of the body ”) ; and see A.-G. v. Ilird (1782), 1 Bro. 
C. C. 170 ; Wilkinson v. South (1798), 7 Term Rep. 555, 557. 

{p) Leventhorpe v. Ashbie (1635), 1 Roll. Abr. 831, pi. 1 ; Tudor, L. C. 
Real Prop., 4th ed., p. 382; Seale v. Seale (1715), 1 P. Wms. 291; and 
see BennetY, L^tpfcnor(l6l6), I Roll. Rep. ;J5G (to A. and his heirs males). 

(q) Ex parte Wynch (1854), 5 De G. AI. ^ G. 188, 206, C. A. ; Ee Barker's 
Trusts (1882), 48 L. T. 673 ; see, accordingly, Tyrone (Earl) v. Waterford 
{Marquis) (1860), 1 Be G. F. & J. 613 (” to my brother Lord J. B., and to 
his children in succe^oii ”) ; Britton v. Twining (1817), 3 Aler. 176 (to A. 
during hig life, and after his decease to the heir male of his body, and so on 
in succession to the heir-at-law, male or female ”)P; Ee Commercial Railway 
Avit Ex parte Harrison (1838), 3 Y. & 0. (ex.) 276; Beaver v. HaweU 
(1868), 26 Beav. 661; Toung v. Davies (1863), 2^I)rew.& Sm. 167 (“to my 
aarviving daughters i^id their lawful offspring ”)*; Atkinson v. Ij Estrange 
(1886), 16 L. R. 340 (to A. for life and to her heirs after her). As to 
gifts to a person and his children, see, further, p. 787, post. 




Pabt XIV.— Canons of Constettotion in Spkoial Gases. fjW 

failure of his issue geuendly (r). This caUon of oonstructioii has •• 
applied even in cases where the donee himself is expressly rt 

given only a life estate («) and the inheritable interest arose by 
virtue of or by analogy to the application of the rule in SheUey ^9 
Case (t) to the limitations (a), in spite of the fact that the rule in 
Shelley's Case itself is not strictly applicable to personal estate (6), 
but ought not to be applied if the result would be entirely to defeat 
the intention of the testator, apparent from the whole will, and 
capable without violation of the rules of law of being carried into 
effect (c) ; for example, the word “ heirs *’ may describe particular 
persons who are intended to take by purchase (d). If the gift is 
limited to a donee for his life and then to his “ issue,” priwd fade 
the donee takes for life only and the issue take on his death (<?). 

(r) Chamdless v. Price (1796), 3 Ves. 09; Campbell v. Harding (1831), 

2 Hus 8. &; M. 390, 401, 402, affirmed, sub nom. Candy v. Campbell (1834), 

8Bli. (N. s.) 469, 491, H. L. ; Dunk v. Fenner (1831). 2 Russ. & M. 557 ; 

Simmons v. Simmons (1836), 8 Sim. 22; Be Andrew's Will (1869), 27 
Bcav. 608. also reported sub nom. Be Andrews (1859), 29 L. J. (cH.) 291, 
where Romilly, M.R., at p. 202, said that the rule was analogous to 
the cy^prSs doctrino as regards similar gifts of realiy ; fie SaUery (1861), 

11 I. Ch. R. 236. 

(s) OarthY. Baldwin (1765), 2 Ves. Sen. 646; Chatham {Earl) v. TothiU 
(1770), 7 Bro. Pari. Cas. 453; Britton y. Twining (1817), 3 Mer. 176; 

Atkinson v. D Estrange (1886), 15 L. R. Ir. 340; Re Score, Tolman V. Score 
(1887), 67 L. T. 40 ; compare Theehridge v. Kilbume (1761), 2 Ves. Sen. 

233 ; Turner v. Tamer (1783), 1 Bro. U. C. 317. 

(t) See title Real Pbopertt and Chattels Real, Vol. XXIV., p. 220. 

(a) In the following oases limitations of personal estate took eileot as if 
the rule in Shelleys Case (1581), 1 Co, Rep. 93 1>, applied thereto ; Richards 
Y. Bemavenny (Body) (1695), 2 Vem. 324; Stratton Y, Payne (1726), 3 
Bro, Pari. Cas. 99; Butterfield v. Butterfield (1748), 1 Ves. Son. 133; 

Glover v. Strothoff (1788), 2 Bro. C. C. 33; fio6in«on v. Fitzherberl (1786), 

2 Bro. C. C. 127; Kinoh ▼. Ward (1826), 2 St’m. & St. 409; Verulam 
(Earl) Y, Bathurst (1843), 13 Sim. 374; Dough s y. Congreve (1838), 1 
Beav. 69; Harvey v. Towell (1847), 7 Haro, 231, 234, applying the 
argument of Fcarne, Contingent Remainders, 7th od., p. 190 ; Ousby v. 

Harvey {I8i8), 17 L. J. (cii.) 160; Williams y. Lewis (1859), 6 H. L. ftas. 

1013 ; Comfort v. Brown (1878), 10 Ch. D. 146 ; Re Score, Tolmcm y. Score, 
supra. In the following ca8<3s personalty was settled^ by reference to realty, 
to the limitations of which the rule in Sheltey's Case, euma, was applicable : 

Brouncker v. Bagot (1816), 1 Mer. 271 ; Tate v. Clarke (1838), 1 Bcav. 100; 
rnd see tho other cases cited in note (i?), supra. 

(b) See titles Personal Property, Vol. XXll., p. 414 ; Real Propebtt 
AND Chattels Real, Vol. XXIV,, p. 267. 

(c) Audsley v. Horn (1869), 1 De (>. F. & J. 229, per Lord Campbell, L.C., 
at p. 236; Dodds v. Dodds (1800), 11 I. Ch. R. 374. 

(d) Saids v. Dixwdl (1738), cited in Garth v. Baldwin, supra, at 
pp. 662, 661 (sub nom, Roberts v. DixweU (1738), 1 Atk. 607, as to real 
estate); Ilodgeson v. Bussey (1740), 2 Atk. 89; Wilson y, VamsUtart (1770), 

Amb. 662 , Britton v. Twining, supra, per Grant, M.R., at p. 182; 

Symers Y.Jobson (1848), 16 Sim. 267; Bull v. Comberbach (186^, 25 
Beav. 640, 543 ; and see Peacock v. i8pooncr( 1689), 2 V^m. 43, 195, L. ; 

Daffome y, Goodman (1699), 2 Vem. 362, adversely criticised in Lyon v. 

MitcheU (1816), 1 Madd. 467, 483. 

(e) Knight v. EUis (1781), 2 Bro. C. C. 670, which, though duubted in 
subsequent cases, is recognised and foUowcd in Ex parte Wyiysk (1854), 5 
De G. M. & G. 188, 209, 222, 0. A. ; Qddney v. CrabS {1854), 10 Beav. 338; 

Waldron Y. Boulter {1856), 22 Benv. 284 ; JacksonY.CaherUWbO), 1 John. 

&H.285; BannisterY. Lang (1887), 17 L.T. 137; Foster Y.W'ybranis (1874), 

11 1. R. £q. 40; fie CuUeffs Estate, [1007] 1 £ B. 73 ; «nd see Stonof Y, 

H.L.— XXVlll, C 0 
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9m. 6. 1404. Where rtal and personal eatafce are Mended together m one 

ot gift, or \frhere the personal estate is directed to be enjoyed trith the 
^terest real estate, and the limitations in each case are framed in the usual 
technical terms creating successive estates tail in respect of real 
Oiftiiby estate, the personal estate goes to the person having the first 
rrference to vested estate tail in the real estate (/), subject to being defeated by 
ml estilte donee under a prior estate tail coming into existence and taking 
^ ‘ a vested interest (^). This is not a necessary result where the 

estate tail is created by implication from a gift over on failure of 
issue {h\ which as regards the personal estate may be construed to 
mean a failure of issue at the death of the first taker (i)- 

SacciSsiTe 1406. If personal property is given to a person for life, and after 
his death to his first and other sons in tail, with remainders in 
wnaicBtato.*' default of Buch issue over, then if he has a son the latter takes 
an absolute interest under the above rules, but if he has no son the 
remainders over are not void but take effect (A;) ; an existing ulterior 
remainderman in tail takes an absolute interest, subject to be 
divested by the birth of a person born afterwards but taking before 
him under the prior limitations in tail (1). 

Suii-Seot. Attached to the Gift Defining Interest Given, 

WordB 1406. Words referring to the rights of disposition or enjoymenl 

defining by the donee or to the rights of transmission on death, to be 
interest given, gift, may define the interest with sufiBcient certainty. 

Inference 1407. Where the interest is defined by the rights of disposition tc 
fijom rights of attached to the gift, it is a matter of construction of the particulai 
disposton. intention is that the donee should have merolj 


Curwen (1832), 5 Sim, 264. In Buch a gift of blended real and personai 
estate the donee may then take an estate toil in the real and a life interesl 
in the perBonal estate {Ja^'kson v. Calvert (1860), 1 John. & H. 235; B( 
Lvngworth, Tjongwortk v. Camphellf [1910] 1 1. R. 23). 

if) Foleg y. Burnell (1783), i Bro. C. C. 274 ; Vaughan v. BursUm (1790), 
3 Bro. C. 0. 101; Fordgee v. Ford (1795), 2 Ves. 636; Be Johnson' i 
Truate (1866), L. R. #2 Eq. 716; «ee also titles Peksoxal pROPEBTr, 
Vol. XXIL, p. 413 ; Settlements, Vol. XXV., pp. 704 et sea, 

' Be Lowmany Devenish v. Pender, [1895] 2 Cn. 348, C. . 


(h) As to such gifts over. See pp. 833, 850, post. 

(i) Forth V. Chapman (1719), 1 P. Wms. 664 ; Tudor, L. C. Real Prop., 
4tn ed., p. 371 ; Atkmson v. Hutchinson (1734), 3 P. Wms. 258, 260, 261 ; 
the reason is that the imidioation in favour of the issue drawn from such 

«a gift over cannot be supposed to exist in the case of personal property, 
since they cannot by any construction take under suen an implied gift 
(Forth V. Ohawnan, supra, per Lord Parker, L.C., at p. 667; see, nowever, 
Be Andrew's Will (1959), 27 Beav. 608). It is pointed out in Ex parU 
Wynoh (1854), 5 De 6. M. & G. 188, 208, that in oases where theg:iftiB of 
personalty alone no sndh nile of construction need be resorted to, for as 
th(\ gift to the first taker without more would carry an absolute interest, 
tho t^ubsequent gift* on an indefinite failure of issue would be necessarily 
void for remoteness. 

« (£l v.Domler (1707). I P. Wms. 98 ; StatOev v. Leigik (1732), 2 

686 ; iSrobftortaw v. Sobbartm (1739), Cm. temp. Mb. 245 ; &mer 
(1740), 337, 347 ; Peiham v. Qngoty (1760), 3 Bro. 

PmI. Cm. 204 i,PUpft ▼. JfM^rroee (1796), 3 V«e. 613 i BoyMl T. 
14 Sim. 3?7. 

ton, BvmMk T. Finder, enpn, at p. 360. 


W 



Past XIV-— Canons of CtoNsrotroTiON in SpeoiaIi Cases. 

a power of appointment (m) or a ;^wf|^ incident to his beneficid 8 kot,c. 
interest (n). There is nothing in che word ** disposal” esss^itiahy 
indicating power rather than property ajpart from the content (o); 
and where there is in the will no explicit reference to any objects 
or mode of execution or other charaoteristics of a power, and the 
only object of the testator’s bounty is the donee (whether the gift 
to the donee is subject or not to executory gifts over), then the court 
concludes that a beneficial estate in fee simple or absolute interest, 
according to the nature of the property, is intended (p). Thus, 
a gift of property to a person, to dispose of it at his will and 
pleasure, or by words to that effect, where there is no gift over in 
aefault of disposition, or generally where the context does not refer 
to a power or trust {q\ primd facie creates an estato in fee simple 
in the case of real estate, and an absolute interest in the case of 
personal estate (r). 

An absolute interest has been similarly inferred even where Tnfercin<je ' , 
the testator contemplated dispositions made only by the will of the 
donee («), or subject to other restrictions (a), or where the gift is of 
a sum of money to be paid at the death of the donee (h). 

1408. Where there is first a clear absolute gift or gift in fee Where dear 
simple, followed by words sounding like a power (c), the court ftbwiategift 

Id first 

(w) As to the construction of such gifts in relation to the creation of 
powers of appointment, see, generally, title Powers, Vol. XXIIi., pp. 7, H. 

(n) Thus, “ assigns ’’ may uo used as a word of limitation to show apowei’ 
of alienation and nothing mom {Mihnan v. Lane, [1901] 2 K. B. 745, 

C. A.). A dovise to a person and his assigns under the law before iho 
Wills Act, 3837 (7 Will. 4 &; 1 Viet. c. 26), and a devise to a person for 
life and his assigns in a modem will primd facie give only estates for 
life (Co. Litt. 9 b) ; but may be extended by the context {Be Wall (1866), 

12 Jur. (N. 5.) 995). 

(o) NowUm V. WaUh, Nowlcm v. Wild^ (1851), 4 De G. & 8m. 684, per 
Erioht Bruce, V.-C,, at p, 686; but see Be MaxwelVe Will (1867), 24 
Beav. 246, where Komilly, M.R., considered that the ordinary meaning 
of the word gave an absolute interest. In Eixon v. Oliver (1806), 13 Ves^ 

108, Lord Eldon, L.C., at p. 114, said that as power is a restraint upon 
property, it is never to be implied in such cases. 

(®) Beid V. CaHeton, [19061 1 1. R. 147 ; and sec BameU v. Bo?/d, [1896] 

2 I. R. 671, C. A. ; JBe Bogle, Bogle v. Yorytmn (1898), 78 L, T. 467. 

(q) See Metcalfe v. O' Kennedy 4 State R<*])ort8, New South Wales, 

175; In the Will of Bourk, Ownningham v. Bubenach, [1907] Victorian Law 
Reports, 171 ; Be Howell, Be Buckingham, Liggvne v. Buckingham, [1014] 

2 Ch 173. 

(f) Anon. (1563), Bro. (n. c.) 432 ; Whiekon and (Jln/ton^e Oaee (1688), 1 
Leon. 166; Goodtiile d. Feareon v. Otway (1763), 2 Wils, 6 ; Nowlcm v. 

Waleh, Nowlan v. WUde, supra ; Aleza/nder v. Alexander (1866), 6 De G. 

M, &; G. 694 ; Be MavwelVs Will, supra ; Kellett v. KelleU (1868), L. R. ^ 

H. L. 160, 104, 166. 

(«) Bohinson v. Duegafe (1690), 2 Vem. 181 ; Gtover v. EaU (1840), 

16 Sim. 668, per Shadwell, V.-C,, at p. 671 : “ a testamentary power dE 
diaposition is one of the ineidenis of the estate given *!.; but see doJmsilon 
\.%twUmds (1848), 2 De G. & Sm. 366; Bvoaxs v. Bvems (1864), 33 
L. J, (CH.) 662 ; Weak v. qflive (No. 2) (1803), 32 Beav. 421, 424^.428. • 

(a) As, for instance, where dispositions in favour of specified persons 
are prohibited (BnR v. KingsUm (1816), 1 Mer. 314; and s^ OdinDer v. 

Qmom (1830), L Buss. & K. 460). 

(h) EiPBonY, outer, supra. . * « 4 . 

(c) Oomher v. Graham, supm ; Brook v. Brook (1866), 8 to. h 0. 280 ; 

Soworih V. ZleiosS (1860)» 29 ^v. 18. 

; 0 c ‘i 
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primd facie gives effect to the absolute gift or gift in fee simple ad 
such ((f), and even where there is a gift over, if the power is not 
exercised, holds the gift over inconsistent with that absolute 
gift (e) ; the context may show, however, that the first gift was 
not intended fx> be unrestricted and absolute (/). 

Where, however, property is given to a person expressly for life, 
and after his death to be at his disposal without more, it is difficult 
to infer an intention to give a greater beneficial interest than a life 
interested), and even the addition of a right of absolute disposal 
during the life interest may in such a case give no more than a 
right of enjoyment in specie during the life (h) ; but there is not this 
difficulty where the life interest is given for the purpose of intro- 
ducing other limitations (for example, to children), and the further 
gift is given on failure of these limitations (i). 

,1409. A restriction on the donee^s right of alienation of an 
interest in possession, absolute or otherwise, clearly given to him is 
void as repugnant to the gift (A;); and where he takes an absolute 
interest, a gift over on his failure to dispose of the property or of 
whatever part of the property he does not dispose of is void(/). 
Where, however, there is a doubt as to what interest the donee 
takes, and he is restrained from alienation of the property (m), or 
there is a gift over on his disposing (m) or on his failing to 
dispose (o) of the property, or a gift over in what is remaining at 


(d) Lambe v. Somes (1871), 6 Ch. App. 597 ; Re Hutchinson and Tennant 
(1878), 8 (Jh. I). 540. 

(e) Be Mortloek's Trust (1857), 3 K. & J. 466, 467 ; Doe d. Herbert v. 
Thomas (1835), 3 Ad. & £1. 123. A gift over in default of disposition by 
an absolute owner ia void ; see titles Gifts, Vol. XV., p. 422 ; Peksonal 
pKOPERxr, Vol. XXII., p. 410. 

(/) Be Stringer's Estate^ Shaw v. Jones-Ford (1877), 6 Ch. D. 1, C. A. 

(g) NowlanY. Walsh, Nowlanv. Wilde (1851), 4 De G. & Sm. 584, per 
Kkight Bruce, V.-C., at p. 686 ; Anon. (1678), 3 Leon. 71, pi. 108; 
Bradley v. Westcott (1807), 13 Ves. 446 ; Beeth v. Seymour (1828), 4 Rusa. 
263. The donee was, however, held to take an abaolute interest in Evu 
V. Master (1834), 6 Sim. 668. 

{h) SeoUy. JosselynlilS^H), 26Beav. 174; Be Thomson's Estate, Herring 
v. Barrow (1880), 14 Ch. D, 263, C. A. ; see, however, Henderson v. Cross 
(1861), 29 Beav. 216. 

(») Ooodtide d. Fearson v. Otway (1753), 2 Wile. 6; Be Maxwell's WiU 
(1857), 24 Beav. 246, 261. 

(A;) See titles Gifts, Vol. XV., p. 422 ; Personal Property, Vol. XXll., 
p. 410. 

(l) Watkins v. Wmiams, Haverd v. Church (1861), 2 Mac. & G. 622; 
Perry v. MerriU (1874), L. R. 18 Eq. 162 ; Be Dtxon, Dixon v, Charleswofih, 
[1903] 2 Ch. 468. In such oases the court does not treat the restriotions 
as forming a context clearly cutting down (see the rule, p. 762, ante) 
the prior clear gift (Be Jones, Bichards v. Jones, [1898] 1 Oh. ^8, 
441 ; Be Walker, ^oyd v. Tweedy, [1898] 1 1. R. 6). 

(m) Mueehampv» Bluett (1618), J. Bridg. 132; Proctor v. Upton (1749), 
6 Be G. M. & G. 199. n. ; MoHimer v. HarHey (1861), 3 De G. & Sm. 
SIO ; 6 Exoh. 47 ; Be Banks' Trusts, Ex parte HoviU (1865), 2 E. & J. 387 ; 

Martin, [1902] 1 L B. 367, 0. A. But the fact that the testator 
oonceived that he 0911(4 make the property perpetu^y insdienable does 
not alter the force of his words in describing the &neee and their interests 
(BriUon v. Twining (1817), 8 Mer. 176. 183). 

(») Orumfie V. Crumps, [1900] A. C, 127. 

( 0 ) Be SMnger's Estate, Shaw v. Jones^Fwd, eupra ; nnd see Comiskey 
v^mawriny-Hanbury, [1906J A. C 84. 
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his death out of the property (;;), this restriction may form part of 
a context leading to the inference that he is to take not an Qoantttfof 
absolute interest or interest in fee simple, but a life or other Merest 
limited interest to which a right of disposition of the property is 
not incident, with or without a power of appointment or enjoyment 
inHp€cie(q). 

1410. Where on the context of the will the donee is given an infcrcnoe 
unrestricted right of enjoyment in specie during his life, together 
with a right of disposition on his death, or generally, he takes an ® 
absolute interest (r). Where, however, there is no such right of 
disposition on death, and the testator himself provides for the 
destination of the property so far as undisposed of on that event, 
then the donee may have merely the right of enjoyment in specie 
for life, equivalent to a life interest with a limited uon-testamentary 
power of disposition («). 

1411 Where the words describing the interest refer only to Rigiiti 
rights of possession personal to the donee and not of disposition, iKirHonal to 
primd facie a life interest only is created (f). donee. 

1412. A gift of the use (a) or of the use and occupation (/;), or, it “ Ubc” or 

“ uae and 

(p) Upwell V. Halsey (1720), 1 P. Wm«. 051 ; Re Adam's Trusts (1805). ^‘^^“P*^**^**' 
14 W. R. 18 ; Be Sheldon and Kemble (1885), 68 Jj. T. 527 ; JHhl>ens v. 

Potter (1879), 10 Ch. D. 733 ; RobcHs v. Thorp (1911), 66 Sol .lo. 13 ; mhi 
see Shearer v. Hogg (1012), 40 (Canada Supremo Court UeportB, 492. Wlu ^ » 
in tht3 context apart from Biich words, a lile estate only would bo croated, 
this estate is not increased by these words to a larger interest {Constable v. 

Bull (1849), 3 De G. & Sra. 411, 413). 

((/) Re Sanford, Sanford v. Sanford, [1901] 1 (h. 939; Be Pounder, 

Williams v. Pounder (1886), 60 L. J. (cir.) 113, 114. 

(r) Be Daind's Trusts (1859), John, 495, 500; Be Jones, Richards v. 

Jones, [1898] 1 Ch. 438; see Harvey v. Harvey (VM2), 6 Reav. 134 (“lull 
and entire enjoyment “ of a leasehold held for life, to the cestui qve vie). 

(«) Re Thomson's Estate, Herring v. Barrow (1880), 14 Cli. D. 203, (\ A. ; 

Bradley v. Westcott (1807), 13 Vea. 445; Pennock v. Pennook (1871), 

L. R. 13 Eq. 144; Re Colyer, MilUkin v. SneUing (1880), 55 L. T. 344 ; 

Re Simford, Sanford v, Sanford, supra ; Re Richards, Uglow v. Richards, 

[1902] 1 Ch. 70 ; and see Re Rowland, Jones v. Rowland (1902), 86 L. T. 

78 (absolute interest there created ; but see the criticism of tliis case in 
Re Johnson (1912), 27 Ontario Law Reports, 472, 477); Rosenberg v. 

Seraags (1900), 19 New Zealand Law Reports, 106 ; Yates v Yates (1905), 

25 l^ew Zealand Law Reports, 263. In Re Holden, Holden v. Smith (1888), 

57 L. J. (CH.) 648, followed in Be Dixon,l)ixon v. Dixon (1912), 66 Sol. Jo. 

446, a gift over of the “ remainder” after the death of the first taker was 
hold to give the first taker a life estate only, and witliout any right of 
enjoyment in specie ; but it has been said in (Canada that the case cannot 
be regarded as a satisfactory decision (Re Johnson, supra, at p. 476). 

(0 Ooodright d. Drewry v. Barron (1809), 11 East, 220 (“ freely to be 
possessed and enjoyed,” which might refer to freedom frqm incumbrances) ; 

Doe d. Ashhy v. Baines (1836), 2 Or. M. & R. 23 (“to be possessed and 
enjoy^ ”), followed in Bromiit v. Moor (1861), 9 Hare, 374, 378 ; but see 
Loveacres d. Mudge v. Bligii (1775), 1 Cowp. 362 (“freely to be enjoyed 
and possessed ” in the context gave a fee simple) ; Thomas v, Phelps 
(1828), 4 Russ. 848. * 

(а) Cook V. Qetrard (1668), 1 Saund. 181, 186. 

(б) Wdieden v. Elkington (1578), Plowd. 616, 624; Vovsard T. Landman 
(1888), 60 L. T. 1 ; and sec R. v. BatingUm (1791), 4 Term Rep. 177 ; 

Parammt v. Tardley (1679), Plowd. 539, 642; Doe d. ChOeoti v. WhUs 
(1800), 1 East, 33 (the income of a cottage ** and her living in it ”). 
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seems, of the right of free occupancy only (c), of. a house or land, 
gives the donee an estate in the land (if), and is prmd f^ie a gift 
of the rents and profits at all events during the life of the 
donee (e ) ; and the donee under such a gift need not primA facie 
personally reside in the house or on the land, but may let or 
dispose of the property during his life (/). Similarly, a gift of 
the “possession *’ or “ use and enjoyment” of chattels primd facie 
gives the donee a life estate (^), and the donee may let the goods 
on hire (ft). 

1413. A devise to a donee, or to him and his assigns, “ for ever ’* 
prvmd facie gives him a fee simple (i), A gift until bankruptcy, 
alienation, marriage, or other event which must happen, if at all, 
during the life of the donee, piiind facie creates a determinable life 
interest only (Ic) ; but such a gift (0, or a gift “ so long as ” certain 


(c) Mannox v. Greener (1872), L. B. 14 Eq. 456. 

{d) Whillome v. Lamb (1844), 12 M. & W. 813, 820, 821, where a chattel 
interest onlj was inforrod ; compare Reay v. Bawlinson (I860), 29 Beav. 
88 (a gift of gross for a cow ” in a field created an easement). 

(e) As to whether a gift in perpetuity can be inferred, see Coward v. 
Larkman (1888), 60 L. T. 1 ; PnhUc Trustee v. Edmond (1912), 32 New 
Zealand Law Beports, 202. 

(f) dim V. Olire (1854), 2 Eq. Bep. 913; Bahbeth v. Squire (1859), 4 
De G. &• J. 406, 413; Mannox v. Greener, supra, at p. 461 ; Autional 
Trustees^ Executors and Ager^^y Co*, Ltd. v. Keast (1896), 22 Victorian Law 
Beports, 447. A contrary intention that occupation is intended to bo 
personal may be shown hy a gift over on ceasing to occupy {Madaren v. 
Stainton (3868), 27 L. J. (cii.) 442; and see Stone v. Parker (3860), 29 
L. J. (on.) 874), or by other context (soe Re Varley, Thornton v. Varlei^ 
(1893), 62 h. J. (cu.) 652 ; Re Sietvaji, StewaH v. ilislop (1904), 23 New 
Zealand Law Beports, 797) ; even in such a case, liowcver, there is a right 
of disposition cemferred by the Settled Jjand Acts ; see title Settlements, 
Vol. XXV., pp. 624 ef seq., 628, note (t). A personal right of residence rent 
free does not entitle the donee to rents and profits in case of his non- 
residence (Parker v. Parker (1863), 1 New Bop. 608 ; May v. May (1881), 
44 L. T. 412). As to conditions of residence imposed on tenants for life, 
see title Settlements, VoI. XXV., p. 638. 

(g) Low V. Carter (1839), 1 Beav. 426, 430; Bepinasse v. I/uffmgham 
(1848), 3 Jo. & Lat. 186 (plate). For a case of circumstances showing a 
contrary intention, see Terry v. Terry (1863), 33 Beav. 232 (use of hook 
debts and capital); in the case of consumables, an absolute interest is 
created (Montresor v. Moniresor (3846), 1 Coll. 893; see p. 628, ante.) 

(ft) Re WiUiamson, Murray v. Williamson (1906), 94 L. T. 813, following 
MarskuU v. Blew (1741), 2 Atk. 217, and Rabbeth v. Squire, supra, 

(i) Co. Litt. 9 b; CfMmberlaine v. Turner (1629), Cro. Car. 119; 
fimtweU v. Perkins (1740), 2 Atk. 103; Eastman v. Baker (1808), 1 
Taunt. 174, 182; Dee d, Daore (Lady) v. Roper (1809), 11 East, 618, 
referring to the rule as settled without question from 1348 (Y. B. 22 
Edw. 3, Mich. 16) to that day, with the exception of a doubt in Perkins, 
Laws of England, s. 667 ; Evans r. Evans (1864), 33 L. J. (cit.) 662. In 
^ood V. Good ( 1857,1, 7 E. & B. 296, an estate tail only was created. Such 
Words will not enlarge an express estate tail into a fee simple (Vernon v. 
right (1868), 7 H. L. Cas. 36). 

' Jordan v. Holkham (1763), Amb. 209 (during widowhood) ; Banks 
Ts^Braithwaiie (1863), 32 L. J.’ (CH.) 198 (alienation); Re BoddingUm. 
BMingtnn^g^, Olairoi^^Si), 25 Ch. D, 686 (so long as she continues my 
widow and unmarried) ; Be Mason, Mason v. Mason, [1910] 1 Ch. 695, 
0. A. fswriagel. ^ 

(1) XirJIfon v' Cobh (1839), 6 My. & Cr. 146, criticised in Re Boddington, 
BtMington v. Olairat, euptid,^t pp. 689, 690, and explained in Re Mason, 
JIAfon V. Mason, eupra^ at pp. 6^ 699 and see p. 699, (into, ^ 
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ciroiuast&nees eontiiitie'(m) {even, lor ^iosoplo, s gilt so loii^lks tfa^ snot,*, 
donee rem&ins aumarriod («)), may oreat^ an estate in fee siiiijple or ^ 

absolute interest determinable on thorn eircnmstauoes ceasii^; to 
exist. 05 ^ 

Sub-Sect. 6,"-Oi/U mthoiU Words 0 / Limiiatwn or Other Dmriptm 
Context. 

1414. By statute ( 0 ), where any real estate is devised in a modern aiftsot 
will(;)) to any person without any words of limitation, such devise rcaicsturtia 

(m) See Sutcliffe v. Eirhardson (1872), L. R. 13 Eq. 606 (gift of annuity 
“ BO long as she and my eon should live together *’). 

(«) Ee Uowardt Taylor v. Howard, [1901] 1 Oh. 412 ; Be Eowland, 

Jones V. Eowlmd (1902), 86 L. T. 78. 

( 0 ) Wills Act, 1837 (7 WiU. 4 & 1 Viot. c. 26), s. 28. 

( p) In wills prior to the Wills Act, 1837 (7 WiU. 4&il Viot. 0 . 26), an estate 
for life only was prim/i facie conferred {Doe d. Brodbelt v. Thomson (1861), 

12 Moo. P. C. C. 116; Bolton v. Bolion (1870), L. R. 6 Exoh. 145; and 
see title Real Phoperty and Chattels Real, Vol. XXIV., p. 174). 

A contrary intention to give a fee simple might be inferred, for instance 
(i.) from the fact that the donee w'as required personally to undertake 
burdens, as to pay charges or annuities, the presumption being tliot the 
donee was intended to take such an estate as would enable him to comply 
with the direction, and indemnify himself against loss on taking the 
burden {Anon. (1651). Pro. (n. c.) 406 ; Doe d. Willey v. Holmes (1798), 8 
Term Rep. 1 ; Qoodiitle d. Paddy v. Maddem (1804), 4 East, 496 ; Blinston 
V. Warburion (1866), 2 E. & J. 400; Matthews v. Windross (1856), 2 
K. & J. 406 ; Lloyd v. Jaclcson (1867), L. R. 2 Q. B. 269, 273, 274, Ex.^h.), 
a presumption which, however, did not arise on the exi)enRe being oharg^Ml 
merely on the estate given, and not on the donee personally [Denn d. JRoor 
V. Mellor (1794), 5 Term Rep. 668 ; 2 Bos. & P. 247, II. L.); or (ii.) from 
the use by the testator in the operative part of the gift of the word 
estate,** property,** or any equivalent expression capable of describing 
the extent and sum of the tostatoPs interest as well as the substance of 
the gift; although such words, used as words of roforenoo, could not be 
treated as explaining a previous gift which prime facie created only a life 
estate, and as words aoscribing the subject-ma-ier only, and not th^ 
testator’s interest, they might not create a larger interest than was 
expressly given {Bailis v. Gale (1760), 2 Vos. Son. 48; Doe d, Boies v, 

Clayton {1^06), 8 East, 141 ; Doe d. Burton v. White (1847), 1 Exch. 626; 

(1848), 2 ExcL 797, Ex. Ch. ; Stwrgis v. Dwnn (li856), 19 Beav. 136; 

Bentley v. Oldfield (1856), 19 Beav. 225 ; E^ Pollard's Estate (1863), 3 De 
G. J. & Sm. 541, 556; Coltsmamn v. (Jolismam. (1868), L. R. 3 H. L. 124 
129 ; HiU v. Brown, [1894] A. C. 122, 127, 128, P. C.); or (hi.) from giltd 
over on certain specified events, the time of which would bo immaterial if 
the donee only took a life estate, and which gift over was not part of a 
series of limitations, when the court drew the inference that the property 
was not intended to be given over in any other event (Burhe v. Arms ( 1863), 

11 Hare, 232, 237 ; Be Harrison's Estate (1870), 5 Ch. App. 408 ; PiokweU 
V. Spencer (1872), L. R. 7 Exch. 106, Ex. Ch. ; Andrew v. Andrew (1876), 

1 Ch. D. 410, 418, C. A.) ; or (iv.) where the property was given to trustee*, 
who by words of inheritance or by other words took a legal estate in fee 
in trust for the donee, without any ulterior interest in any other perimn, 
the presumption being that the equitable interest was cbmmonsurate With 
the mgal estate (Ohauenger v. Shepherd (1800), 8 Term Kep. 697 ; Smith 
V, Smith (1861), 8 Jur. (N. s.) 469 ; Yarrow v. Knightt/y (1878), B, Ch, D. 

736, 739, 743, C. A.), and Ace versd ^ilUers v. VilUers (1740), 2 Atk. 71, 

72 ; OhaUenger v. Shepherd, sv^ra ; x arrow v. Knigh^, supra^syA pp. 739, 

742), But the mere declaration by the te.stator of his intfmtionto dispose 
of hib whole estates or the fact of a previous devise 4o heir, or the 
fact that the donee took jointly wiw the heir, did not exelnde the rule 
(l**|C*n V. Banks (1682), 1 Vem, 66 ; Bowen v, Scowmfi (1887), 2 7. & C, 

(WK,) 640 ; 8f^ v. Smith, supra, at p. 460), 
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is construed to pass the fee simple or other the whole estate or 
interest which the testator had power to dispose of by will m such 
real estate (q), unless a contrary intention appears by the will (r). 
This rule is applicable only to real estate which exists and 
belongs to the testator at the time of his death, over which he has 
then a disposing power, and does not apply to a particular interest 
in ro/il estate or nn annuity or rentcharge which the testator is 
about to create for the first time by his will («). 

Whatever the date of the will, a gift of personal estate to a donee 
without any context restricting his interest confers on him an 
absolute interest (t)> 

1415. The effect of gifts to the executors of the testator (w), or to 
the trustees of his wili(f), as regards the character and quantity of 
interest given, are discussed elsewhere. Under a gift to the 
executors of another person, whether directly or by way of 
substitution for him, they primd facie take the gift as part of his 
estate (iv\ but the will may show that they were intended to take 
beneficially (x), 

1416. A gift in a modern will (?/) of the ** rents and profits or of 
the “income” of real estate, indefinitely, even though without 
words of limitation, passes the fee simple in the land (a); the 

{q) As to the interests which a general devise passes apart from this 
rule, SCO p. 694, ante. 

(r) The contrary intention must bo gathered from the whole will, as in 
other cases (Crumve v. Crumpe^ [lOOOJ A. C. 127, 131 ; and sec Pelham* 
Clinton v. Newcamc (Diifcp), [1002] 1 Ch. 34. (!. A., per BucKi.Ky, J., at p. 37, 
affirmed, [1903] A. C. Ill ; Grave nor v. Watkins (1871), L. R. 6 C. P. 600 ; 
Quarm v. Quarm, [1892] 1 Q. B. 184 (devise to soveral “ as joint tenants 
and not as tcuauts in common, and to the survivor or longest liver of them, 
his or her heirs and assigns ”) ; lie Ganvon, Spence v. Jlforfm, [1914] 1 1. R. 
80 (interest described its a tenancy), in which cases a contrary intention 
appeared). In the following cases a contrary intention was held not to be 
shown ; Wisde^i v. W'lsden (1854), 2 Sin. & G. 396 (use of words of limitation 
in other gifts ) ; Brook v. Brook (1856), 3 Sm. & G. 280 (rift to married 
woman for lior separate property with power to appoint the same to her 
husband and childrenl. The creation of successive estates after the gift in 
question is an iiidicaxiou of contrary intention, but is not necessarfly an 
indication of an intention to create only life estates (Be Pennefathety Same v. 
SavUCy [1896] 1 L R. 249, 260). Restrictions on alienation (see p. 772, ante) 
may be such an indication of contrary intention (Be Sanfordy Sanford v. 
Stmfordy [1901] 1 Ch. 939, 942). 

(s) Nichole v. Hawkes (1853), 10 Hare, 342, per Turner, V.-C., at 
pp. 343, 344. 

(t) As to the creation of successive interests generally, see p. 627, ante : 
title PeRvSonal Property, Vol. XXII., p. 413; as to gifts for life of 
consumables, see p. 628, ante. 

(u) See title Executors and Administrators, Vol. XIV., p. 269. 

(ti) See title Trusts and Trustees, pp. 92 et eeq.t ante, 

(tp) Stocks V, Doddey (1836) 1 Keen, 325 ; Long v. Watkineon (1862), 17 
Beav. 471 ; Leak v, MacdowaU (No. 2) (1863), 33 Beav. 238 ; Trethewy v. 
Itelynr (1876), 4 Ch, D. 73 ; Be ValdePe Tmets (1888), 40 Ch. D. 159, 162. 

(x) Sandere v. Franks (1817), 2 Madd. 141; WaUie v. Taylor (1836), 

# Sim. 241. 

(y) In wills to the Wills Act, 1837 (7 WiU. 4 & 1 Viot. c. 26), does 
not apply, the gift, would itself, and without any assistance from the con- 
text, creafco merely an estate for life (Hodeon v. Ball (1848), 14 Sim. 668, 
671). 

la) Plenty v. Weei (1848), 6 C. B. 201; MawnM v. Greener (1872), 
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context nuy, hovever, show an intention that the gift should oot be 
indefinite (b). 

1417. A gift of an annuity not existing before is pnntd facie for 
the life of the donee only, but the intention of the testator to give a 
larger interest to the donee or to make the annuity perpetual may 
be inferred from the language of the will m various ways [c), 

Sub-Sect. 6. — Expression of the Testator^ s Motive or Ihirjwsc. 

ms. If the purpose of the testator in making a gift is stated, 
and it relates to the mode of application of the gift for the benefit 
of certain objects and is not merely personal to the donee (for 
example, a gift to a person for the benefit of his children (d), or of 
himself and his children (e) ), such purpose, if the context requires, 

L. R. 14 Eq. 456 ; Ee Martin, Martin v. Martin, [1892] W. N. 120. Such 
a pft amounts to a gift of tho land itself ; soe p. 697, ante. 

(b) Compare note (i), p. 098, ante. 

(c) See title Rentcharges and Annuities. Vol. XXIV., pp. 486 ct seq., 
where the subject of the duration of annuities is fully dealt with. 

(d) Such a gift, according to the mode of exprossi(»n and tho context, 
may make tho donee, though entitled to obtain transfer of tho fund 
{Cooper V. Thornton (1790), 3 Bro. C. C. 96; Bohinson v. Ticlcell (1803), 8 
Ves. 162) and to dispose of it {Wood v. Bichardson (1840), 4 lhav. 174 ; 
Mrhaac v. Beaton (1905), 37 Canada Snproino ('ourt Keptut.s, M3), a 
mere trustee (see title 'J'ltiiaTS and Trustees, p. 92, ante), without 
hcnoUcial interest {Blakeney v. Blakeney (1833), 0 Sim. 62; Wetlmell v 
Wilson (1836), 1 Keen, 80; Inderumk v. Inderwick (1844), 13 Sim. 662 , 
Barnes v. (irant (1866), 26 L. J. (cn.) 92; Wainford v. Ileyl (1876), L. R. 
20 Eq. 321 ; Be de la JIunty, (VConnor v. Butler, [1907] 1 I. H. 507, 611 ; 
Be IJickey, Iliekey v. Hickey, [1913] 1 I. K. 390, C. A., diHapproving Be 
Berryman, Berryman v. Berryman, [1913] 1 I. K. 21), so that the benefit 
to tlio children does not fail by the death of their parent in tlio life of the 
testator {Ford v. Foioler {IMO), 3 Beav. 146; Hodyson v. Green (1842), 11 
L. J.(cii.)312), 

(c) Such a gift may give tho donee a bonofic.. .’d interest in tho entire 
fund subject to a trust to apply a sufficient p.Mt of the fund for the 
support of tho children, with or without some discretion as to the applica- 
tion of it {Baikes v. Ward (1842), 1 Bare, 446, 460; Jjongmore v. Blenm 
(1843). 2 Y. & C. Ch. Cas. 303; Crockett y. Crockett {\U%), 2 V\\. 663), 
which the court will not interfere with ii exercisea in good faith {('osia^ 
hadie v. 6’o»ffl6nd4c(1847), 6Hare, 410,414; Uait v. Tribe (1864), 18 Beav. 
216; 19 Beav. 149), but the parent is liable to account {Woods v. Wood§ 
(1836), 1 My. &; Cr. 401, 409); or again, subject to a personal obligation 
of maintaining tho children, and without liability to account so long as 
that obligation is performed from some source or other {Iladaw v. Hadow 
(1838), 9 Sim. 438; Leach v. Leach (1843), 13 Sim* 304; Browne v. Taull, 
Hoggins v. PauH (1860), 1 Sim. (n.s.) 92, 104; Be Bobertson'e Trusts (IHSH), 
6 m R. 405 ; and see Gilbert v. Bennett (1839), 10 Sim. 371 ; Scott v. 
(1866), 11 Jur. (n. S.) 819; Lamhe v. Eames (1871), 6 Ch. App. 697). In 
such cases, where an obligation, charge or trust is created, the court may 
direct an inquiry as to the proper amount to be applied (Hamley v. Qilbeii 
(1821), Jao. 354 (there ordered in spite of express exemptun from liability 
in tho will; but compare Thurston v. FssingUm (1727). Jao. 361, n., 
H. L.) ; Be Booth, Booth v. Booth, [1894] 2 Ch. 282 ; K*tSoyh v* K*Eonh, 
[1911] 1 I. R. 396). Where the chfidreu take benofioialJy, they take, 
according to the context, either concurrently with their pnT&xtiJubber v. 
Jabber (1839), 9 Sim. 503 ; WUson v. Maddison (1843), 2 Y. dc’C, (fii. Cas. 
372 ; JS^ Nolan, Sheridan v. Nolan, [1912] 1 1. H. 4161 or in «ttcc«ission to 
him (Chambers v. Atkins (1823), 1 Sim. & St. 382 ; Be WhUty, Evans r. 
|?i»ii«(1881), 43 L. T. 692). 
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1^.6. iKjfty hwm% bmdmg on the donee by way of trust (/) or 
Qliiatityof condition (.9) ; but if the context allows (fc), the purpose is treated 
Interest merely as the motive of the testator in making the gift, which is 
intended to increase the funds of the donee to enable him to 
accomplish that purpose (i), and the donee takes an unfettered 
interest (k). 

Benefit to 1419. If a gift is of specified amount, and the purpose is to 
donee in a benefit the donee personally in a particular manner, it is a question 
maniS!**^ 6 f Construction of the particular will whether the primary object of 
the testator is to make the specified gift to the donee, or to have 
the specified purpose accomplished. Primd facie, in a gift other- 
wise unconditional, the primary object is to make the specified gift ; 
and the gift is unaffected by the purpose expressed (J) and takes 
effect, although the satisfaction of the purpose of the testator does 
not exhaust the whole fund, or becomes impossible through no 
act or default of the donee, or has already been accomplished (m) ; 


(/) See title Trusts and Trustees, pp. 1 el seq., ante ; as to the construc- 
tion o{ precatory words, see ibid.^ pp. 13 ci seq., ante. 

(g) The question is in such cases whether the words create a gift for the 
particular purpose only, or a gift subject to the performance of a particular 
purpose (King v. Denison (1813), 1 Ves. & B. 260; Croome v. Oroome 
(1889), 69 L. T. 682, C. A. ; 61 L. T. 814, H. L. ; Be West, George v. Grose, 
[1900] 1 Ch. 84). As to cases when words such as “ subject to,” ” paying,” 
or “ on condition ** are used, see p. 792, post. 

(h) In such cases the inference that an unfettered interest is intended 
may be drawn from the absence of any expression excluding the donee 
from taking beneficially (Thorp v. Owen (1843), 2 Hare, 607, 616, 616), or 
the fact of difficulty in ascertaining the amount intended to be applied 
for the purposes specified in every possible state of circumstances (ibid. ; 
Cowman v. Harrison (1862), 10 Hare, 234, 239), or that the specified 
object necessarily depends on the choice of the named person, although 
he may desire it for his own convenience (Barrs v. Fewkes (1864), 2 Hem. 
& M. 60, 65 ; see title Trusts and Trustees, p. 93, ante), or that apart 
from the wfil the douue is idready under an obligation for the specified 
object (Bgne v. Blaokhum (1868), 26 Beav. 41). 

(0 Thorp V. Owen, supra, at p. 614 ; Benson v. Whitfam, Hemming v, 
WhUtam (1831), 6 Sipi. 22, 32. 

(k) Thorp V. Owen, supra ; Ward v. Biddles (1847), 16 L. J. (CH.) 466 ; 
Leigh y. Leigh (1848), 12 Jur. 907? Mackett v. Mackett (1872), L. B. 14 
Eq. 49, 63 ; Farr v. Hennis (1881), 44 L. T. 202, C. A. ; Be Adams and 
Kensington Yesiry (1884), 26 Beav. 41). 

(l) Oope V. WHmot (1772), Amb. 704 (advancement in business); 
Isherwood v. Payne (1800), 6 Ves. 677 (“for any purpose she should think 

f prwer”) ; Paice y. Cantsrbury Archbishop (1807), 14 Ves. 364, 370; Leche 
v.jtUmorey (Lord) (1823), Tuni.& R. 207 (to purchase army commission); 
Amherst (Lord) v. Leeds (Ptfcfieee) (1842), 12 Sm, 476 (to pay rent of 
donee’s residence) ; Hutchinson v. Bough (1879), 40 L. T. 289 (to establish 
donee in profession); DowUng v. Dowling, [1902] 1 I. E. 79, 83; Be 
Harhison, Morris v. Larkin, [1902] 1 I. R. 103. As to levies to buy 
fin annuity, see title' RBNTcmBOES and Annuities, Vol. XXIV., p. 481 ; 
and see, generally, * title Trusts and Trustees, p. 28, ante. 

(m) As, for instfdioe, gifts to bind an infant to be apprentice (BaHow v. 

(1684), IVem. 256 (death of infant); NiHUy.NwiU (1701), 2 Vem. 

01 (doneci entitled .to payment before specified a^); Barton y. Cooke 
(18^), 5 Yes. 461 (iiAltlea though not apprenticed) ), or other nuiposes 
(Cough y. Butt (1817), 16 Sim* 45, 64 (discretionary purposes) ; Bo^hari 
y.Sarig (1846>, 9 Beay. 879 (to pay ofl a mortgage foreclosed in testator’s 
life); jLaam y. LopM (1890), 26 L. B. Ir. 311; Hammond y. Heme 
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and the donee, if svijwis^ or his representative after his dea^ (n), ie 
fade entitled to payment, iritbout the testator's eteoutors 
being bound to see to the application of the gift (<>). Whero^ how- 
ever, the specified purpose is the primary object, the donee is enlitled 
to the gift, but only so far as applicable to that purpose (p), and for 
no other purpose (^) ; the gift may be so expressed that the cost bf 
accomplishing that purpose may have to be paid out of the estate 
of the testator although the fund given is insufficient (r) ; and in 
BO far as the purpose cannot be accomplished, or becomes impossible, 
the gift fails («). 

1420. Where a clear gift is made, and the application of the gift 
is left to the discretion of another person, and his discretion is not 
exercised, the donee is entitled to the gift irrespective of its 
application [t). On the other hand, the donee is not so entitled 
where the discretion extends to deciding what is the amount of the 
gift and whether it shall be given at all (?/). 

1421. Where a fund is given, without specifying any donee, for 
particular purposes for the benefit of certain other property (for 
example, to plant trees on an estate), the fund belongs to the 
persons entitled to the latter property (a). 


(1818), 1 Swan. 35 (maintenance of olaldren who did not exist) ; Pnnom 
V. Coke (1858), 27 L. .1. (cii.) 828 (to carry on Imsinosa sold by tosiator) ; 
Palmer y. Flower (1871), L, R. 13 E([. 250 (purchase of army oonrimi(ision : 
right of purchatjc abolished) ; Jto Scgekke, Ziegkr v. jVtcoi, [1906] 2 Ch, 
30 1 (gift of legacy to make donee’s gifts up to an amoimt already 
exceeded) ). 

(w) Darlqw v. Grant (1684), 1 Vein. 265; Lewes v. Lewes (1848), 16 Sun. 
266, 

(o) Apreece v. Aprcece (1813), 1 Ves. & B. 364 (gift to buy a ring); Ee 
Skinner's Trmls (1860), 1 John. & H. 102 (printing a book); Knox v. 
Hotham ( Lord) (1845), 16 Sira. 82 (purchase of house) ; Noel v. Jones ( 1 848), 
16 Sira. 300 (education of inlaiit) ; Dowling v. Dowling, [1902] 1 I. R. 70 
(pmehase of house). The mere fact that a tJii d party would benefit if 
the legacy were applied for the specilied purpose does not affect the legatee’s 
right (Adams v. Lopdell (1890), 26 L. R. Ir. 311 ; M exborough (Earl) v, 
Saville (1903), 88 L. T. 131 (gift to pay estate duty) ). 

(p) Capital as well as income (Be JJUtek, Falls v* Alford, [1907] 1 1. 
486, C. A.). 

(g) Compaie Dick's Trustees v. Dick (1911), 48 So. L. R. 326 (gift for 
education of donee in bis profession: special diploma thoro held not 
included). 

(r) Milner v. Milner (1748), 1 Yes. Sen. 106 (gift of niiscaloulated sum 
to make up daughter’s fortune to named amount) ; Be Sanderson's Trust 
(1857), 3K. & J. 497. . 

, (#) Be De Crespigny, Be Crespigny v. Be Crespigny, [1886] W. N. 24, 
C. A. ; compare Be Ward's Trusts (1872), 7 Cb. App. 727. 

(t) Gough V. Bull (1847), 16 Sim. 46, per Lord Cotteniiam, L.C., 
p. 64; Beevor v. Partridge (1840), 11 Sira. 229 ; Be Johiston, MiXili V, 
Johnston, [1894] 3 Ch. 204 ; compare Gude v. Worthington (1849), fi, 
& Sm. 389 ; and see title Trusts, arp Trustees, pp. 19, 28. anie,^ ... 

(ft) Cowper V. Mantell (Ko. 2) (1856), 22 Beav. 231 ; Re Sa/nder^n's 
Tmst, supra ; Be Wards Trusts (1872), 7 Ch. App. 727. 

(a) Lonsdale (Earl) v- mrchtoldt {Countess) (1867)> 8 K. & *[,,,186; B/s 
Bowes, Strathmore (EaTl)Y. Fa#wJ1896] I Ch- 507; Colson's 

JVttrta (1853), Kay, 13$ ; Cox v. mion (1866), 2 Jwr. (n. (gift as a 
repamng fund for the benefit of the persons in posaessj^ Vi estate) ; 
Kennedy v. Kennedy (1913), 109 L. T. 833, P, C. 
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Sub-Sect. 7 . — Ccncurreni Oifts . 

(i.) Joiid Tenancy and Tenancy in Common* 

1422. Where property is given to several persons concurrently, the 
questions whether these persons take as joint tenants or tenants in 
common (i), and in the latter case what shares they take (c), depend 
on the context of the whole will. They primd facie take as joint 
tenants (iZ); but in considering the context it has been said thal 
anything which in the slightest degree indicates an intention to 
divide the property negatives the idea of a joint tenancy (e), and 
that in a case of ambiguity the court leans to the construction 
which creates a tenancy in common in preference to that which 
creates a joint tenancy (/). 

In certain cases, to give effect to the whole will, the severance 
in interest is made to commence at a future time ; thus, joini 
estates for life and separate inheritances may be created, for example, 
in gifts of real estate to several persons, who cannot all marry, and 
the heirs of their bodies (g)y or in other cases on a sufficient context, 
as, for example, where the heirs taking the inheritance are defined 
by reference to the respective donees (h). 


(b) Aft to the nature of joint toiiaricy, sec title Real Property ani 
Cttattf,ls Real, Vol. XXIV.. pp. 199 et scq. ; as to tenancy in common 
eeo ibid,, pp. 206 el seq. As to gifts to corporations and others, s(*.e title 
Corporations, Vol. Vl I L, p. 366. 

(c) A husband and wife, when taking with other persons, prirnd facu 
take one share between them ; as to this rule of construction, see tith 
Husband and Wife, VoJ. XVI., pp. 354, 355; Fc Jeffertf, Nuasey v 
Jeffery, 1 191 4J 1 Ch. 376 ; as to the tenancy by entireties of a husband anc 
wife under the law before the Married Woiucu’h Property Act, 1882 (45 & 4( 
Viet. c. 75), see ibid., p, 354 ; as to a devise to “ heirs ” who are oo-heiresses 
seo title Descent and Distribution, Vol. XL, pp. 8, 9, note (b) ; 
Baker, Vursey v. Holloway (1898), 79 L. T. 343. 

(d) Shore {Lady) v. Billingsley (1687), 1 Vern. 482; Morley v. Bin 
(1798), 3 Ves. 628, 630 ; Stuart v. Bruce (1798), 3 Ves. 632 ; Crooke v. Z>. 
Vandas (1802), 9 Ves. 197, 204. 

(e) Ji?ober/A'onv.i'V<wcr(1871), 6Ch. App. 696, per Lord Hatiierlet,L.C. 
at p. 699, followed in Re Woolley, Wormald v. WooUey, [1903] 2 Ch. 206, 211 
Tlie mere fact that thC interest is to be divided is not sufficient to make i 
tenancy in common of the capital (Crooke v. De VandeSf supra^ at p. 206) 
A description of the donees as joint tenants,” although a teohnica 
description, is not necessarily fatal to a tenancy in common (Booth v 
Alinqtoii (1857), 3 Jur. (N. s.) 835). As to the numerous expressioni 
which indicate a tenancy in common, see title Real Property ani 
Chattels Real, Vol. XXIV., p. 207, note (g ) ; see Gordon v. Atkinsoi 

♦(1847), 1 Dc G. & Sm. 478 (direction to transfer personal estate). 

(f) JoUffe V. East (1789), 3 Bro. C. C. 25; Re Woolley, WormaM v 
Woolley, supra, per Joyce, J., at p. 211; Bennett v. Uouldsworth, [1911 
W. N. 47. 

(g) Littleton’s Tenures, s. 283 ; Huntleys Case ( 1663), Dyer, 326 a ; Cool 
V. (?<M)fc(1706), 2 Vem. 545, 546; Barker v. Gyles (1727), 3 Bro. Pari. Cas 
104; Forrest v. WJiUewiy (1849), 3 Exch. 367; Edwards v. Champm 
(1853), 3 De G. M. & G. 202, 216 ; Shep. Touch, (ed. Preston) 442. Th< 

appears to have been recognised in the Hoase of Lords (Wilkinson v 
Bfearman (undated), cited in Cook Cook, supra (limitation by deed) ) 
see SiwardsW, Gluiinmsft (1847), 1 De G. & Sm. 75, 79, note (d). 

(h) Be Atkinson* Wilson v. Atkinson [1892] 3 Ch. 52 (“for A. B. and 0 
and for their rtspefctive heirs, executors,” etc.), following Re Tiverton 
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1428. There is no necessity in the case of a gift by ^1 for tiie S«a«.& 
application of the rale affecting conveyances operating al oOmmon 
law(t), that there can be no joint tenancy whore the co-tenants 
come into existence at different times, or their interests V$St at 
different times (ic), although in both cases the joint tenants must KSeot of 
take the same quantity of interest (/) ; but the fact that the vesting ▼eating at 
of a gift in a will must take place at different times otherwise than 
by the donees coming into being at different times has been treated 
as an indication of a tenancy in common (m). 

1424. In a gift to a number of persons, and the “ survivors ” of “SurrlTon" 
them, or “ with benefit of survivorship," these words may be used “ «f 
as words of limitation, creating a joint tenancy even where the 

named persons take originally as tenants in common (n). 

1425. If there is to be a sharing, the shares must primd facie be sh»rM equal, 
equal (o). 

(ii.) Distribution per Capita and per Stirpes. 

1426. In a gift to a number of donees (for example^ to the Digtrlbution, 
children of several persons), whether taking as a class or comhina- 

tion of classes or not, the distribution between them may be ^ 
intended to be made per capita, in which case each donee takes a 
share equal in amount to the share of each other donee, or ]ur 
stirpes, in which case each family or stock takes an equal share 
with every other family or stock, and such share is then subdivided 
equally between the members of such family or stock ; primd facia 
the distribution is made per capita and not per stirpes (p). 


Market Act, Ex parte Tanner (1855), 20 £eav. 374, and Doe d. Littlewood 
V. Oreen (1838)i 4 M. & W. 229, where, however, the estates in possession 
of the donees were expressly for life only ; see title Keal Profertx and 
CriATTELS Real, VoL jCXIV., p, 208, 

(i) See ibid,, pp. 202, 203. 

(fc) Ibid. ; M'Oregor v, M'Qregor (1859), • De G. P. & J. 63, 73» 
C. A. 

(l) Woodgate v. Unwin (1831), 4 Sim, 129, explained in M*Qreaor v. 
M'Qregor, eupra, at p, 73 ; see title Real Property and Chattels Real, 
Vol. XXIV., pp. 202 , 203. 

(m) Band v, JVortA (1863), 10 Jur, (N. 9 .) 7 (rift xo two persons ** as they 

attain twenty-one ”), explaining Woodgate v. Unwin, supra, as decided ou 
this ground. _ , ^ ^ 

(n) Doe d. BorweU v. Abey (1813), 1 M. & S, 428 ; Wisden v. Wi$dm 
(1864), 2 Sm. & G. 396; Haddelsey v. Adams (1856), 22 Boav. 266, 
approved in Taaffe v. Oonmee (1862), 10 H, L. Cas. 64, 83; WUey v. 
Chanieperdrix, [1894] 1 L R. 209, 220; and see Gooch v. Gooch (1853), 3 
De G. M. & G. 366, explained in JBe Ashforih, Sibley v. Ashforth, [1905] I 

Ch. 636. ^ ^ , 

( 0 ) BobeHson v. Fraser (1871), 6 Ch. App. 696, 700 ; Fisher v. Anderson 
(1880), 4 Canada Supremo Court Reports, 406, 419. 

( p) For examples in cases of gifts to a class, see Weld v. Bradbury (1715), 
2 Vem. 705 (the children of J. S. and J. N.); BuUee v. StraUon (1791), 3 
Bro. C. 0. 367 (descendants of A. and B.); Lincoln (Lady) v« tAham 
(1804), 10 Ves. 166, 176; Tomlin v. Hatfield 12 Sim. Id7; Turner 
V. Hudson (1847), 10 Beav. 222 (parents and children ‘*to be dassed 
t^ether'’); Fattison v. PatUson (1854), 19 Beav. 638 C their said 
children *’) ; Be Uoyds Estate, Baker v. Mason (1860), 2 Jnr. (k. 8 .) 639 ; 
Armiiage v. WGliams (1869), 27 Beav. 346; Book (1862), 31 Beav, 

313 ; WAdon V. Hoifiand{m2), 4 De G. & J. 564 (issue)*; Bi Stone, Baker 
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Wills. 

1 , 427 . the context of the whole will, however, may r^uke a 
etirpital dlistribntiMfe (5), as, for example, where the ^£t is to a 
number of parents and their children in such a manner that the 
children are substituted for(r) or take on the death of their respec- 
tive parents («) ; and gifts to several parents and at, or after, their 
deaths to their children, or to their issue, have received this 


V. Simie, [1S95] 2 Ch. 196, C. A. (children of the aforesaid). For examples 
in cases of gifts to a combination of classes, see Northey v. 8t/r€mgt{Vl\e)^ 1 
P. Wms. 340, 343 (children and grandchildren) ; Bam^s v. Patch (1803), 
8 Ves. 604 ; Dugddle v. (1849), 11 Beav. 402 ; CanoeUor v. Canc^llor 

(1862), 2 Drew. A Sm. 194 (children and issue) ; Be Fox's Will (1865), 35- 
Beav. 163 (surviving brothers and sister and their children). For an 
example in case of a gift to named persons and a class, taking together as 
a single class, see Kekewich v. Barker (1903), 88 L. T. 130, H. L. For 
examples in eases of gifts to named persons, taking as individuals, together 
with a class, see BloMet v. (1726), 2 P. Wms. 383 ; Butler v. Stratton 
( 1 791 ), 3 Bro. C. C. 367 ; Lenden v. Blackmore (1840), 10 Sim. 026 ; Bowding 
V. Smith (1841), 3 Beav. 541; Paine v. Wagner (1841), 12 Sim. 184; 
Bickahe v. Oarwood (1846), 8 Beav. 679; Cunningham v. Murray (1847), 
1 De G. & Sm. 366 ; Baker v. BaAier (1847), 6 Hare, 269 ; Amson v. Harris 
(1864), 19 Beav. 210 ; Tyndale v. Wilkinson {1^56), 23 Beav. 74 ; Be Harper, 
Plowman v. Harper, [19141 1 Ch. 70. For an example in case of a gift to a 
number of persons as individuals and not as a class, see Cooke y. Bowen 
(1840), 4 y. & C. (EX.) 244. The ruleisapplied although the bequest is to 
persons who, under the statutory rule of distribution on the testator’s 
mtestaoy, would take per stirpes {Imcoln {Lady) v. Pelham (1804), 10 Ves. 
166, 176); and the fact that the persons taking are living relatives of the 
testator and the children of deceased relatives of the same relationship does 
not ordinarily take the case out of the rule (Blackler v. Webb, supra ; 
Amson v. Harris, supra ; Payne v. Webb (1874), 31 L. T. 637 ; Evans v. 
Turner (1904), 23 New Zealand Law Reports, 826; but compare Be 
Walbran, Milner v. Walbran, [1906] 1 Ch. 64 (“to be equally divided 
between children of A. and B.”), distinguished in Be Harpert Plowman v. 
Harper, supra, at p. 76). 

iq) Brett V. Horton (1841), 4 Beav. 239, 242; H Melon v. Stepihenson 
(1840), 3 De G. & Sm. 366 (gift over to others of the class per stirpes) ; 
Archer v. Legg (1862), 31 Beav. 187, 193 (gift over) ; Be Smey's Trusts 
(1877), 6 Ch. D, 494. As, for instance, where the number of shares is 
mentioned and is equal to the number of the parents {Overton v. Bannister 
(1841), 4 Beav. 206), or the words imply a further subdivision of a share 
(Davis V. Bennett (186^1, 4 De G. F. & J. 327, 329 ; Capes v. Dalton (1902), 
86 L. T* 129, 0. A.), or there is a reference to the Statutes of Distribution 
{MatHson v. Tanfield (1840), 3 Beav. 131 ; Lewis v. Morris (1864)» 19 
Beav, 34). 

(r) Alksr V. Barton (1842), 12 L. J. (ch.) 16 ; Bowland v. Qorsuch, Pries 
T. Gorsuoh (1789), 2 Cox, Eq. Cas. 187 ; Congreve v. Palmer (1862), 16 Beav. 
43^2 Palmer v. CrutweU (1862), 8 Jur. (n. s.) 479 ; Timins v, Staekhouss 
<lS5t), 27 Beav. 434 ; GowKwfl v. Thompson (1868), L. E. 11 Eq. 366, n., 
0, A . ; Be Alohome, Bade v. Bowmer (1911), 130 L, T. Jo. 628; but see^ 
Atkinson v. Bartrum (1860), 28 Beav. 219. As to substitutional gifts, 
sec p. 729, ante, N o t^umption in favour of distribution per stirpes arises 
in case of an oridnsj f^mative gift to issue {Abbay v. Howe (1847), 
1 De G. 4c Bm; 470) ; but the description of issue by reference to then* 
*' respective parents (£0 CoMen, Coulden v. Couldm, [1908] 1 Ch. 320, 


‘reepeotive’ 

iAnher ji, legg, impra, at p. 191; Se Oam^Wt Tnub (18M), 
\J). 98, J^eea (1885). 5 ]5e G. M. & 6. 670; 

, ^ „ M^'oth ▼. Viegm ;tl888}>- 1 CoU. 6 ; k»ith v. Strea^fiM (1818), 
V. (STOW* (1866), 18 W. E. 378, C. A.). 
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conatruetioii as meaning at or after their respective deaths 
however, the children of all the parento are mentioned t^tthor ae 
forming a single group or class to take under a single gift ^iihout 
any other indication of distribution stiiyes, tlio children take 
per capita (u). If the gift is postponed to the death of all the parents, 
then where the intermediate income after the death of any parent 
is given to or is to be applied for the benefit of his children pet 
etirjpes, this fact is an element to be considered in favour of distri- 
bution of the capital per stiipcs (/r), but does not rebut a clear 
direction that the distribution is to be per capiitaia). 

1428. In the case of a gift where issue are substituted for or take 
after their respective ancestors, the members of each set of issue 
pnmd facie takep^r capita as between themselves the share which is 
distributed per stirpes to th6m(&) ; but the context may show that 
the substitution is distributive throughout and a per stirpes dis- 
tribution intended (c). A characteristic of distribution per stirpes 
is that remote descendants do not take in competition with a living 
immediate ancestor of their own who takes under the gift (rf). 

1429. The determination of the persons forming the stocks from 
which the stiipcs are to spring is a matter of construction of each will ; 
it appears that, primd facie, ihc stocks should be persons who might 
themselves take under the gift, as, for example, the original takers for 


{t) TanUre v. ParJees (1825), 2 Sim. 5^81. 083 ; FUnn v. Jenkins {IBH), 
1 Coll. 365 ; Arrow v. Mellish (1847), 1 Do G. & 8m. 366 ; Wilks v. J>ou(jiris 
(1847), 10 Bcav. 47 ; Waldron v. Boulter (1866), 22 Beav. 284 ; 

V. WniUalcer (1856), 23 Beav. 106; Wills v. Wills (1876), L. R. 20 Bq. 
342 ; Barnaby v. Tassell (1871), L. B. 11 £q. 363 ; Be Hutchinson's Trusts 
(1882), 21 Ch. D. 811 ; but see Van Orutten v. FoxweU, Faewell y. Fan 
Orutten, [1897] A. C. 658, per Lord Davkt, at p. 686: *‘it is certainly 
open to the contention that the over after the death of such children 
to their heirs of the body did not take effect until the death of the 
Burvivor of them.” 

(u) Stephens v. Hide (1734), Cas. temp. Tall. 27; Pearce v. Bdmades 
(1838), 3 Y.& C. (ex.) 246; Stevenson v. Oullan (1864) 18 Bear. 600 (surviving 
children) ; Ahrey v. Newman (1862), 16 Beav, 431 ; Swabey v. Ooldio 
(1876), 1 Ch. D. 380, C, A, (inconvenience of keeping intermediate income 
in suspense did not prevent rule being applied), • 

(tp) Brett V. Horton (1841), 4 Beav. *239, 242; Re GampheU's Trusts 
(1886), 33 Ch. D. 98, C. A. ; and see Bradshaw v, MeUvng 23 L. J. (CH.) 
602 (express reference to trust of income). It appears, however, that 
such a fact is of itself insuflflGiont to raise a presumption in favour of 
distribution per stirpes (Re Stone^ Baker v. Stone, [189.5] 2 Ch. 196, C. A., 
per Lopes, L.J., at p. 200). A mere discretionary trust is insufficient 
{Nockolde v. Locke (1866), 3 K. & J. 6). 

(a) Be Stone, Baker v. Stone, supra, 

lb) Armstrong Y, Stockham (1846), 7 Jur. 230 ; BirdsaU v. Fork (1869), 
6 Jur. (N. 8.) 1237 ; Oowling v. Thompson (1868), L. K, U Eq. 366, n., 
C. A. ; Barnaby v. TaseeU (1871), L. R. 11 363; Bs Sibil's Trutds 

(1877), 6 Oh. ]). 494; as to the shares of substituted donees, see pp, 789, 
784, ante. 

(c) Boss V. Boss (1866), 20 Bear. 646; Be Orton's Trust (1866)^ L. B, 
3 Eq. 375 ; Oibson v. Fisher (1867), L. R. 6 Eq. 6L 
(4 Pearson v. Stephen (1831), 2 Dow & Cl. 328, H. L. ; IHcfs v. Loop 
(1846), 8 Beav. 214 ; Amson v. Barris (1854), 19 Beav, 219’| -Jfo BmneWs 
ifust U867), 3,K. k J. 280, 284 ; Palmer v. OrutweB (1868)* 8 Jur. (K. fl.) 
m ; ’mhion ▼. PiOttrimi), L. 5 Eq. 61 ; BavUn^ Bm T. Wmaa. 
fmo] 2 Ch. 36, 38. 
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whiSti the ttirpes are substitated (e), and not ancestors of sneh 
takers (/). 

Sitb-Sjbct. 8 . — Cumulative wad Suhetituied OiJU, 

1430. A testator may well intend to give two or more gifts, of 
equal or unequal amounts, to the same donee, and where the 
intention to do so is clear, it is effectuated (g), 

1431 Where two legacies are given by the same testamentary 
instrument to the same person described in the same terms in each 
case (/i), and are of the same specific thing or of the same specified 
amount, the second is presumed to be merely a repetition of the 
first (i), and the legatee p%md jack takes only one such legacy ; 
but if such legacies are of different specified amounts (fc), or have 
substantially different incidents (Z), or if one is a residuary gift and 
the other a specific or pecuniary legacy (ra), the second legacy is pre- 
sumed to be cumulative, and the legatee facie takes both (n). 

1432. If the same specific thing is given by two different testa- 
mentary instruments (o) to the same person, the second gift is 


(«) jRobinscn v. Shepherd (1863), 4 De Cr. J. & Sm. 129; Be Wilson, 
Parker v. Winder (1883), 24 Ch. D. 664 ; Re Bering, Beak v. Beale (1911), 
105 L. T. 404. 

(/) Sec Gibson v. Fisher (1877), L. E. 6 Eq. 61, where the context 
required such a determination of the stocks. 

Ig) Burkinshww v. Hodge (1874), 22 W. R. 484; see also Re Segeloke, 
Ziegler v. Nicol, [1906] 2 Ch. 301, where the additional gift was held not 
to be cut down by the expression of an intention to make up the earlier 
gift to a certain amount, in fact less than the earlier gift ; Be Dyke, Dyke 
V. Dyke (1881), 44 L. T. 668, 570. The question in each case is what 

the intention collected from the whole will {Chiy v. Sharp (1833), 1 My. & 
K. 589, 603). As to the presumption against double portions in the case 
of a child and a parent or person in loco parentis, where one gift is non- 
tostamentary, see title Equity, Vol. XIIL, p. 129; as to the conditions 
attached to the gifts, see p. 794, vost. 

{h) The probate in treating tlio instruments as the same or different 
is binding on the court of construction (Baillie v. Butterfield (1787), 

1 Cox, Eq. Cas. 392; Brine v. jPe/rier (1835), 7 Sim. 549); see pp. 629, 
633, ante, 

{i) Garth v, Meyiick (1779), 1 Bro. C. C. 30; Holford v. Wood (1798), 
4 Yes. 76, 86, 91 ; Heming v. Chitterhnck (1827), 1 Bli. (n. S.) 479, H. L., 
where the judgment is based on an alleged finding of the Ecclesiastical 
Couii; that the two instruments were one will ; Brine v. Fenier, supra, 

(k) Hooky v, Hatton (1773), 1 Bro. C. C. 390, n. ; Curry v. File (1787), 
»Bro. C. C. 226. 

(l) Mackinmn v. Peach (1838), 2 Keen, 666 ; Ford v. Buxton (1844), 

1 Coll. 403 ; IngUfield v. Coghlan (1845), 2 CoU. 247 ; Thompson v. Teuton, 
Teuton V. Teuton (1852), 22 L. J. (cii.) 243 ; Wildes v. Davies (1853), 22 
E. J. (CH.) 496, 497 ; and see Whyte v. Kearney (1827), 3 Russ. 208. In 

V. Thesiger 3 My. & K. 29, where the times of payment 
wert) different, and ^eenwood v. Oreenwo^ (1776), 1 Bro. C. C. 31, n^ 
(<itoe legacy to legatee's separate use), the differences were not sufficie^ 
td render the legacies cumulative. 

(#) Kirkpatrick v /Bedford, Bedford y , Kirkpatrick (1878), 4 App. Cas. 
96, I0|« 109; 'Gordon jM^ks^nder (1858), 4 «Jur. (n. s.) 1097. 

W For a rase of context to the contrary, see Yockney v. Hansard (1844), 
8 Hare, 820 (se^pd ahnuity in aubstitution for first). 

(g) ^iiote‘(h), supra. 
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presumed to be mere repetition of the first ( p). In generab iiovevet, 
if by different testamentary instruments two legacies, whether of 
the same or different amounts, are given to the same person, thoy 
are presumed to be additional to each other (q), 

1433. The context of the instruments may, however, lead to a 
contrary inference (r) ; thus, where the later gift is of the same 
specified amount as the earlier (a), and is expressed to be given for 
the same cause or motive (h), the later gift is primd fade merely a 
repetition of the first (c); and generally, whatever the amounts of 
the legacies, the later instrument may purport to explain (d), 

(p) St. Alhans {Dulce) v. Beauderh (1743), 2 Atk. 636, per Lord Haud- 
wiCKE, L.C., at p. 640 ; Ilooley v. Hatton, (1773), 1 Bro. (J. C. 390, n., per 
Ashton, J., in each case diacussing the authorities in the civil law. 

iq) Foy V. Foy (1758), 1 Cox, Eq. Cas. 103 ; Baillie v. ButterfieU (1787), 1 
Cox, Eq. Cas. 392; Bidgeav. Mornsm (1784), 1 Bro. C. C. 389 ; Beynon v. 
Beynon (1810), 17 Yes. 34, 43 : Tjord v. Sutcliffe (WIS), 2 Sim. 273 ; iVray v. 
Field (1826), 2 Kuss. 257 ; Mackenzie v. Mtiekenzie (1826), 2 Buss. 262 ; 
Robhy V. EohUy (1839), 2 Bcav. 95, 101 ; Tweedale v. Tweedale (1840), 10 
Sim. 463; Forbes v. Lawrence (1844), 1 i)o\\, 495; Radburn v. Jervis, 
Hare v. Hill (1840), 3 Beav. 460 ; Lee v. Pain (1844), 4 Haro, 201, 215, 
231 ; LobUy v. Stocks (1854), 19 Bcav. 392 ; Townshend v. Mostyn (1858), 
26 Beav. 72 ; Johnstone v. Harrowhy {Earl) (1859), 1 Do G. F. & J. 183 ; 
(Jrcsswcll V. Cresswell (1868), L. 11. 6 Eq. 69, 76. The prcfliiu>vl'i<)U is 
Htrengthcncd by any substantial difference holwcon the gifts (Suisse v. 
Lowther (Lord) (1843), 2 Haro, 424, 433; Masters v. Masters (1718), 1 
P. Wms. 421, 423 ; Lee v. Pain, supra, at pp. 223, 224 (legacies carry ii g 
interest from different dates and to legatee by different descriptions) k 

(r) The fact that other legacies to other donees in the same will iu© 
given in terms expressly making them cumulative is some indication that 
legacies not so described are subrtlitntioiial (Allen v. Onllovj (1796), 3 Yes. 
289 ; Barclay v. Wainwright{n^l), 3 Yes. 462 ; Russell v. Dickson (1842), 
2 Dr. & War. 133, 139), but is of slight importance in rebutting a presump- 
tion applicable to the case ( Mackenzk v. Machmzie., supra, at p. 273 ; Suisse 
V. Lowther (Lord), supra, at p. 430 ; and see Wmy v. Field, supra) ; and the 
fact that legacies arc given in terms making tlm i substitutional does not 
make other legacies not so dt>scribed substitutioiir,!, where tho lUTHiimpiion 
that they are cumulative is otherwise apjdicablo (Re Armstrong, Mayne v. 
Woodward (1893), 31 L. R. Ir. 154). 

(a) Tliore is no presumption of repctiti<»n raised if in either instrument 
there is no motive or no motive (»ther than tho testator’s own bounty 
(Suisse V. Lowther (Lord), supra, at p. 432), or a different motive expressed, 
(dthough the sums are the same, or where the same motive is expressed 
m both and the legacies are of different amounts (Uurst v. Beach (1821), 6 
Madd. 351, 358, 359). 

(h) Hurst V. Beach, supra ; Wray v. Field (1822), Madd. 6t G. 300, per 
Leach, V.-C., at p. 303 ; Suisse v. Lowther (Lord), supra, per Wood, 
V.-C., at p, 432. in Wilson v. O'Leary (1872), 7 Cli. App. 448, James, 
L.J., at p. 455, said he did not know exactly what was meant by the 
expression ** tho same cause.” as used in tho rule, instancing legacies to a 
child or friend, which are made because the donee is a child or friend, and 
that perhaps the same might be said of every case of testamentary bounty 
except the giving a certam sum to an executor for his trouble. Where the 
gift in each case is to a person by description, for example, to “ my servant,” 
the descriptive words are not an expression of motive (Roeh v. Odllen 
(1848), 6 Hare, 531, 534) ;*and see Smsse v. Lowther (Lord), supra. 

(c) 8t Albans (Duke) v. Beauclerh, supra, per Lord HAUimicSE, L.C., 

at p. 640, adopting the rule of the civil law ; Beynon v, Boynon, supra 
(to executor for his trouble). . 

(d) Moggridgev. ThocktrslI (1792), 1 Yes. 464, per Lord* TttUBLOW.L.C., 
at p. 473. 
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repeat (e), or be in substitution for (/) the earlier instrument in 
respect of the gift, or otherwise to be the final declaration of the 
testator’s intentions (//), when accordingly the later gift supersedes 
the earlier ; the above canons of construction are applicable only 
to cases in which there is no internal evidence of intention in the 
instruments themselves (h). 

Sub-Sect. 9. — Successive Interests. 

1434. The context of a will may show that persons named 
together as donees were intended to take successively (i), either in 
the order of their names (k) or according to seniority in age (Z), 
whichever is appropriate to the context and the circumstances of 
the case ; without such a context a gift to persons named together 

(c) Moggridqey. Thackwell (1792), 1 Ves. 464 (“simple repc^titiou, where 
it is cxiwjt and punctual, has been regarded as sufficient proof “ that the 
legacies were not cumulative) ; Talham v. Drummond (1864), 33 L. J. (CH.) 
438 ; and see Hubbard v. Alexander {181 3 Ch. I). 738 ; Beynony. Beynon 

(1810), 17 Vos. 34, 42 (gift of income of trust legacy altered). Thus, many 
legacies may be given to the same donees in the same or nearly the 
same terms os in the prior instrument {Cooie v. Boyd (1785), 1 Bro. C. C. 
448 ; 2 Bro. C. C. 621 ; Barclay v. Wninwrigbt (1797), 3 Ves. 462 ; Whyte 
V. Whjie (1873), L. R. 17 Eq. 60 (instruments of same date and contents) ; 
and see the cases cited in note (/), infra. In Wilson v. O'Leary (1872), 
7 (>h. App. 448, this was not sufficient in the context and circumstances of 
that case to rebut the presumption tluat the legacies were cumulative. 

(/) St. Albans (Duke) y, Beauclerh (1743), 2 Atk. 636 ; Jacksony. Jackson 
(1788), 2 Cox, Eq. Cas. 36 ; Osborne v. Leeds (Du/cc) (1800), 6 Ves. 369, 382 ; 
A.-G. V. Harley (1819), 4 Madd. 273; Gillespie y. Alexander (1824), 2 
Sim. & St. 124 ; Simon v. Barber (1829), Taml, 14 ; Fraser v. Byng (1829), 
1 Russ. & M. 90, 101, 102 ; Bobley v. Bobley (1839), 2 Beav. 95 ; A.-G. y. 
George (1843), 12 L. J, (cn.) 165 ; Suisse v. Lowther (Lord) (1843), 2 Hare, 
424, 437 ; Kidd v. North (1846), 2 Ph. 91 ; Duncan v. Duncan (1869), 27 
Benv. 392; Tuckey v. Henderson (1863), 33 Beav. 174; BeU v. Porfc, 
[1914] 1 I. R. 168, 0. A. 

(g) Bussell v. Dickson (1853), 4 H. L. Cas. 293 (recital that testator had 
not time to alter will) ; compare Sawrey v. Bumseyi 1852), 5 Do G. & Sm. 
698 (alteration as to a legacy in a will already altered by a previous codicil). 

(h) Kidd V. North, supra, per Lord (Tottenham, L.C., at p. 97. 

(i) As to successive interests in consumables, see p. 528, ante ; as to 
the rule of law with regard to the construction of successive interests in 
real estate, see p, 663, ante ; title Real Property and Chattels 
Real, Vol. XXIV., pp. 212 et seq. ; as to the oonstniotion of successive 
interests in settled property generally, see title Settlements, Vol. XXV., 
pp. 521 et seq, ; as to the construction in certain cases of successive gifts 
of real estate each sufficient to oari^ the fee simple, see p. 673, ante. 

(fc) Btra^ord v. Powell (1807), 1 Ball & B. 1. Similarly, if the testator 
^ves one of a number of like thin^ to each of several donees, it appears 
that prmd facie the legatees exercise thoir rights of selection according to 
the priority of the gifts (Duckmanton v. Duehnanion (1860), 6 H, & N. 219, 
per Martin, B,, and Watson, B., at p. 222 ; sten v. Aston, [1894] 3 Ch. 
260, per Ro»ier, J., at p. 263 ; see note (n), p. 531, ante). 

(1) Ongtey v. PeaU (1713), 2 Ld. Raym, 1312; Lewis d. Ormond y. 
Waters (1805), 6 East, 336 (first and other sons); Young v. Sheppar^ 
(1847.), 10 Beav. 2^7 (“to devolve in succession upon my remaming 
diildrcn ”) ; Eonywood v. Ebnywood (1905), 92 .t». T. 814 (first and other 
«o|Ul)i ; and see Cradock v, Cradoek (1858), 4 Jur. (N. s.) 626. In the ease 
of estate^ a direotijpii for settlomeiit on children in succession lu^ be 
Epitome of a strict settlement ” {Doe d. Phipps v. Muigtave (Lord) 
(1793), 6 Tonn Repw 320, 324; Tyrone {Earl) v. WaUrford {Marquis) 
lDeG.R6 J.613, 623). ' 
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as donees is ffimA facie not oonstraed to give them sststes ||t 
stiooes8ioh(a). ^ 

1435. In certain cases a gift of a succession of interests in jeal 
estate to donees, some of whom are not allowed by law to take as 
purchasers, is construed under the cy-p'h doctrine to be a gift of Cy-prh 

an estate tail in one of thorn, where that estate it allowed to cowtructloa# 
descend unbarred would carry the property to the donees and no 
others {b) ; and words referring to successive generations may be 
descriptive of the descent of an estate tail and used as words of 
limitation (c). 

Sub-Sect. 10. — Particular Oi/ts. 

(i.) G^a to a Person and his Children, 

1436. In a gift to a donee ‘‘and his children’* or to a donee Possible con- 
“ and his issue ” (d), the last words in each case are capable of being 

used as words of limitation (c), or words of description of persons {[|a children 
to take either concurrently with or in succession to the named etc. 
donee (/), or in substitution for him (g), 

1437. Where there is an immediate devise of real estate to a Canoniof 
person and his children, and he has at the date of the will (h) no 

child, then prinid facie the word “children “ is talson to be a word 
of limitation and the named person has an estate tail (i ) ; the 

(«) J>e Windt v. De Windt (1800), L. 11. 1 11. L. 87 ; Surtees v, Surtees 
(1871), L, R. 12 Eq. 400; Re Roberts, RepinqltythY, Robcrls^Oawen (1881). 19 
Ch. D. 620, C, A. (in a gilt to a class for life “ we have no right to iirjjj' rt 
the word ‘ successive ’ or the word * successively ’ or the words * foi the 
time being’ or any words of that sort ” {ibid., per Jessel, M.R., at pp. 629, 

630)); AUgood v. Blake (1873), L. B, 8 Exch. 160, 169, 170. 

(6) As to the cy-pris doctrine in this conuoxion, see titJes Feupetuities, 

VoL XXII., pp,‘367 et seq. ; PowEiis, Vol. XXIIL, p. 62. 

(0) Wollen V. Aihdrews (1824), 2 Bine. 126; Fefnerston v. Fetherston 
(1835), 3 Cl. & Fin, 67, IT. L. (“ heirs male, atjci^rding to their souiority ”) ; 

Trash v. Wood (1839), 4 My. & Or, 324 (to “ y 'h onildron and so on for 
ever”); SnowbaU v. Procter {ISi’d), 2 Y. ds C. Ch. Cas. 478 (to chUdven 
“and their chDdrou after them nispectively ’’) ; Jenkins v. Hughes (I860)> 

8 H. L. Gas. 571 ; Forsbrook v. Forsbrook (1807), 3 Ch. App. 93 ; lie 
Buckton, Biwkton v. Buckton, [1907 1 2 Ch. 406 ; see p. 766, ante, 

(d) As to gifts to a donee and his issue, see p, 7ul, post, 

(e) See pp. 762, 766, ante. 

(/) LampUy v. Bhwer (1746), 3 Atk. 396, per Lord Haudwicke, L.C,| 
at p. 397. 

(g) See p. 729, ante, 

(A) Seale v. Barter (1801), 2 Bos. & F. 485; Clifford v, Koe (1880), 

5 App. Cas. 447, 453, 463, 469, 471. The WiUs Act. 1837 (7 Will, 4 & 1 Viet, 
c. 26), has not affected the rule in this respect {Orieve v. Grieve (1867), 

36 L. J. (CH.) 932, 933). 

(1) This is the rule in Wild's Case (1599), 6 Co. Rep. 16 b, 17 a (sub rkm, 

Richardson v. YardUy, Moore (k. b.), 397, pi. 619 ; AnoU; Gouldsb. l39, 
pL 47), as stated in Byng v, Byng (1862), 10 H. L. Cas. 171, per Lord Cean* 

WOETH, L.C., at p. 178 ; Swcetofple v. Bindon (1706), fS Vorn. 536 1 Cook v. 

Cook (1706), 2 Vem. 546; WhairUmY,QresJaim(l716),2Wi^^Bl. 1083 (“to A. 
and. his sons in tail gave A. an estate tail) ; compare Sirens v, 

Lawton (1688), Cro. ElizS 21; Trevor v. Trevor (i847[), 1 H. Ii. Caa. 239 
(a case of executory trust ; issue took as purchasenh. The^^^n for the 
t^e is stated in Wild*8 Cm supra i “ the intent of the devhici is mani^ 
and certain that his children or issues should take, tuud As immediate 
devisees they cannot take, because they arc not in rer^ nah/rce^ and by 
way o| remainder they cannot take, for that wm not h^lhtent for the gift 
is immediaie *’ ; compare Radciiffo v. BucUey^(Ji&^ IQ yea, 191^, 20L 
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Bbot. 0. context may show* however, that the unborn children are to take as 
QoB^ty of purchasers (k). On the other hand, if he has a child or children at the 
Interest time of the devise, then the .will is jwtwid facie construed as giving 
a joint estate to hiiu and his children as purchasers (Z) ; even in 
the latter case, however, the context may show that the word is a 
word of limitation and that an estate tail is intended (m), or that the 
children take in succ.'cssion to their parents and as purchasers (n). 

It seems that for the purpose of these canons of construction an 
only child en ventre sa mire is not regarded as in existence (o). 

When rale 1438. The rule only applies where the testator has not sufficiently 
is applied. indicated his intention ; it has no apjJicatiou therefore where the 
devise to the children would, without reference to the rule, be a gift 
in succession to and not concurrently with their parent (p). The 
court has always considered itself at liberty to disregard the rule in 


Acoordiiidy, the rul« in WiUVa (Jiue 0 Cd. Rt?p. 16 b, 17 a, is 

irnipplicable miless the interests of the parent and children are both con- 
current ; thus it does not apply to ^dlts to the parent for life and alter 
hiM (bNath to his children {Chandler v. Gibson (1001), 2 Ontario Law 
Keports, 442 ; Grant v. Fuller (1002), 33 Catiada Supreme Court Reports, 
34, 37 ; He Sharon and Stuart (lOOfl), 12 Ontario Law Reports, 605, 600, 
610; and see the text, infra); but it appears that the rule is not confined 
to cjisi^s where those interests are immediate, but ap]di(‘H also to post- 
poned ffifts {Broadhurat v. Morris (1831), 2 B. & Ad. 1 ; but see Bnffar 
V. Bradford (11 41), 2 Atk. 220, 222 (leffaey postponed to life ostate : “ it is 
ttm time of possession in the present case, which takes it out of the 
reasoni-Ui;; in Wildes Ga$e ”) ). 

(At) lie Moylee" Estate (1878), 1 L. R. Ir. 156, C. A. (words of limitation 
applying to children’s interest). The addition of words of limitation does 
not affect the rule whore they can be read as referring to the first donee him- 
self and as describing his interest {Wharton v. Gresham (1776), 2 Win. Bl. 
1 083 ; CormaeJc v. Comas (1863), 1 7 Beav. 397, 401 ). The addition of a power 
of appointment in the parent does not necessarily preclude the application 
ol the rule (Seale v. Barter (1801), 2 Bos. & P. 486 ; Clifford v Koe (1880), 
6 App. Cas. 447, 457, 458, 469). The application of the rule is assisted by a 
gift over on failure of issue indefinitely (Clifford v. Koe, sujfra, at pp. 454, 
468 ; see Broadhurst v. Morris, supra (failure of such issue at death), 
but such a gift over does not create an estate tail in the parent (compare 
p. 860, post) whore there are indications that the children are to take as 
purchasers in fee simple* (Doe d. Davy v, Bumsall (1794), 6 Term Rep. 30 
(to A. and the issue of her body (in the context meaning children) as 
tenants in common if more than one) ). The role applies to a limitation to 
the donee *'and his child or children for ever” (Davie v. Slovens (1780), 1 
Doug. (K. B.) 321; Broadhurst^, Morris, supra), 

(1) Wilds Case, supra; Oates d. HatterUy v. Jackson (1742), 2 Stra. 
1172. 

V (m) TFood V. Baron (1801), 1 East, 269 ; Wehh v. Byng (1866), 2 E. & J. 
669, 673, affirmed, suhnom. Byng v. (1862), 10 H. L. Cas. 171, 181, 182 
(inferences against the rule drawn from name and arms clause and the 
fact that heirlooms would be enjoyed jointly if the rule applied) ; Tyrone 
{Earl) V. Waterford (Marquis) (1860), 1 De G. F. & J. 613, 624 (” children 
in succession ”). 

(♦») Jeffery v. HonWoed (1819), 4 Madd. 398 (where words of limitation 
were added to the umitation to the issue); Bowen v. Scoweroft (1837), 
^ however, in Webh v. Byng, supra, 

V.-C., at p. 673, that Jeffery v. Honywood, supra, was overrmed 
in Bfeadhvrsi, ▼. Morri§f supra, but m the last -mentioned case no ratio 
decidendi is reported ahd Jeffery v. Honywood, supra, was not cited ; see 
also note (r), p. l^qi^posi, 

(0) Rop^ v; i2oper (1867), L. B. 3 C. P. 33 ; see p. 742, ants. 

(p) jBs Jones, Lewis v. Lewie, [1910] 1 Ch. 167, per Jorett, J., at p, 176 ; 
Memekmaeier'i Bskde (1883). 47 L. T. 614. 
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both its branches where an adherence to it would defeat the intention ^ 

of the testator as collected from other passc^es of his will (f). Quastltr e( 

Moreover, in a case where there is a devise of real estate to Interest 

a named person, and after his decease to his children, although he fibren. 
has no children at the time of the devise, yet every child which he Gift 
has may take under the limitation by way of remainder (r). life with 

remeinder 

1439. The above rule has strictly no application to personal to children, 
estate (s), but in cases where in bequests to a person and his Genoa o! 
children the word “ children ’* is used as a word of limitation, the conetruoto 
named person takes an absolute interest (a). Under a bequest of 
personal estate to a named person and his children the parent 
and the children privid facie take concurrently (h) as joint 
tenants (c), but the context may point to a different conclusion (rf), 


(?) V. Hyn^ (1862), 10 H. L. Cas. 171, per Lord CnANWOKTii. L.(\, 
at p. 178; Clijjord v. Koe (1880), 6 App. Cas. 447, per Lord Sklborne, 
L.C., at p. 463, and Lord Watson, at p. 471. Tho rule was excluded on 
this ground in Grieve v. Grkve (1867), L. K. 4 Eq. 180 (gift of furniture 
with the real estate), doubted in Clifford v. Jioe, supra, at pp. 461, 4G2. 

(r) Tho resolution in Wild's Oa/Jf (1609), 6 <>o. Ue]>. 16 b, 17 a; Ginger d. 
White V. White (1742), Willos, 348 (to the children of .1. Kucc(‘RKiv<^ly . . . 
and to their heirs); Doe d. Liversage v. Vauglmn (1822), 6 B. & Aid. 464 ; 
and see note (A ), p. 788, ante, 

(«) Atidslty V, Morn (1858), 26 Beav. 195 ; S. C. (1859), 1 D© (L F, & J. 
229, per Lore! Campbell, L.('., atp. 236, where, however, a gift, over assisted 
the construction of the gift as creating successivo interests; Be Jones, 
Lewis V. Leiois, [1910J 1 (ffi. 167. In Siolces v. Heron (1845), 12 Cl. A. Imd. 
161, H, L., reversing S. C. (1842), 2 Dr. & War. 89) (ISuqdkn, L.C.), and 
affirming kS. C. (1841), 3 I. Eq. U, 168 (Lord Plunkkt, L.C.), Lord 
Brougham, at pp. 183 et teo., considered that tho rule (probably meaning 
the second branch of the riuo ; sec tho text, infra, and note (b), infra), 
applied to personal estate, and referred to Bujfar v. Bradford (1741^ 2 
Atk. 220, Doe d. Oigg v. Bradley (1812), 16 East, 399, and Oates d. 
Hatterley v. Jackson ( 1 742), 2 Stra, 1172, as supporting that opinion, whilst 
Lord Campbell, at p. 198, inclined to that oin non, but loft the question 
open. In cases of bequests of personal ©state tho word “ children is not, 
as a rule, a word of limitation (Bvffar v. Bradford, supra). 

(а) Doe d. Gigg v. Bradley, supra, where a child existed at the date of 
the will; Cape v. Cape (1837), 1 Y. & 0. (ex.) 543. 

(б) Alcock V. Ellen (1692), Freem. (ch.) 185,; Buffar v. Bradford, 
supra; Pyne v. Fraoiklin (1832), 5 Shn. 468; De Witte v. De Witte 
(1840), 11 Sim. 41 ; Sutton v. Torre (1842), 6 Jur. 234 (compare Cator v. 
Gator (1851), 14 Beav. 463, on the same will); Beales v. Crisford (1843), 
13 Sim. 592 (“B. and his family,’’ construed to mean “children”); 
Bustard v. Saunders (1843), 7 Beav. 92; Mason v. Clarke (1853), 17 
Beav. 126; Bewill v. Newill (1872), 7 Ch. App. 253 ; and see Jubber 
V. Jubber (1839), 9 Sim. 503 ; Salmon v. Tidmarsh (1859), 5 Jur. (n. 8.) 
1380, where the children took at twenty-one. ITie class of children is 
ascertained according to the usual rules (see pp. 714 et seq., ante)'; and, 
therefore, no child born after the death of the testator, in the case of an 
immediate gift, can be let in (De Witte w De Witte, supra) ; but in the 
case of a postponed mft, after-born children may be let in (Cook v. Cook 
(1706), 2 Vem. 645 ; Mead v. WilUs ( 1840), 1 CoU. 86 ; *Lenden v. Sffaokmre 
(1840), 10 Sim. 626 ; but see Scott v. Scott (1845), 15 Sim. 47). 

(c) See the cases cited in note (5), supra. Tho context showed that the 
donees took as tenants & common in Eccard v. Brooke (1790), 2 Cox, 
Eq. Cas. 213; Lenden x. Elackmore, supra; Paine v. Wojjl^wr (1841), 12 
Sim. 184; Cunningham x. Murray (1847), 1 De G. & Sm. 366 (not 
appealed irom on this point (1848), 17 L. J. (CB.) 407); Salmon x. 
Tidmarsh (1859) 5 Jur. (n. s.) 1380. 

{d) Oaffary v. Caffa/ry (1844), 8 Jur. 329 (subsequent gift showing that 
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8bov, 4 and it has been said(«) that slight circumstances have been laid 
QuMtitr of hold of hy the courts as enabling them to come to the conclusion 
bluest (jhat a gift for life to the named person and after his death to his 
children was intended (/). The interests are presumed to be 
successive, for example, where all the children of the donee, whether 
born before or after the death of the testator, are intended to 
take (p), or where there is a gift over on failure of issue of the 
parent, or other provision showing that the property is contemplated 
as still subsisting undivided at the death of the parent or 
otherwise inconsistent with the parent taking an interest in the 
capital together with the children (i), 

parent took absolutely). If the gift is to a married woman and her 
children free from the control of her husband, or with any like condition 
giving her a separate use and applying to the whole fund, a succession of 
interests is indicated, for utherwine the separate use could not be applied 
to the whole fund {French v. French (1840), 11 Sim. 257 ; Bain v. Lescher 
(1840), 11 Sim. 397; Froggatt v. Wardell (1850), 3 De G. & Sm. 685; 
Jeffrey v. De Vitre (1857), 24 Beav. 296, not following Witte v. Witte 
(1840), 11 Sim. 41; Bnelard v. Saunders (1845), 7 Beav. 92); but a 
separate use applying only to the wife’s interest in the whole fund is not 
BuiUciont to indicate such a succession of interests {Be Seyton^ Seyton v. 
Satterlhwaite (1887), 34 Oh. D. 611 (statutory provision for the benefit of 
“his wife for her separate use and of his children*’). Tlic fact that the 
gift is to the testator’s wife and his ohildron does not exclude th(i ordinary 
rule that they take ooncurroiitly {Newill v. Newill (1872), 7 Ch. App. 253, 
269 ; and compare Be Seylon^ Beyion v. Satterthwaite, supra ,* Be Davies's 
Policy Trusts, [1892] 1 (Jh. 90, not following Be Adam's Policy Trusts 
(1883), 23 ('/b. D. 625). In a gift to a person, his wife and chiidi’on, tlie 
rule applies subject to the rule as to the olfcct of gifts to a person and his 
wife with o ther persons ( Go rdou v. WhUldon (1848), 11 Beav. 170); boo title 
Husband and Wife. Vol. XVI., p. 354 ; p. 780, ante. 

{e) Be Wilmot, WUmot v. Betterton {\STi), 76 L. T. 415, per Stirling, J., 
afcp, 417 ; Vrocketty. Oroc/reW (1848), 2 Ph. 653, per Lord Cottenham.L.C., 
at p. 555«; NewtU v. Newill, supra, at p. 256 ; Be Jones, Lewis v. Lewis, 
[1910] 1 Ch. 167, per Joyce, J.,atp. 172. 

(f) Newman v. Nightingale (1787), 1 Cox. Eq, Cas. 341 (to A. or her 
children for ever); Crawford v. Trotter (1819), 4 Madd. 361; Calory . 
Cator (1851), 14 Beav. 463 (addition to previous settled legacy). Thus, a 
direction that the fund is to be secured for their use ’* or similar direction 
has been considered to i^now an intention to settle {Vaughan v. Headfori 
{Marquis) (1840), 10 Sim. 639; French v. French (1840), 11 Sim. 257 
(in trust as aforesaid); Combe v. Eughes {W2),L. R. 14 Eq. 416; Be 
Mills, Mills v. Mills (1902), 22 New Zealand Law Reports. 425), although 
a gift to the named person as trustee for himself and cliildren, without 
more* is not sufficient {NewiU v. NewUl, supra, at p, 258). A separate 
gilt to two of the children affected the decision in Be Owen's Trusts 
(MTl), L. R. 12 Eq. 816. As to whether or in what cases a power of 
appointment among the children may be held to be created, see Ward v. 
tlhey (1858), 26 Beav. 485, 494, observed upon in Eart v. Tribe (1863), 32 
Beav, 279, 280; Bradshaw v. Bradshaw, [1908] 1 I. R, 288. 

(ff) Morse v. Mom (1829), 2 Sim. 485; Froggatt v. Wardell (1850)^ 3 
De Ct, & Sm. 685; Jeffery y* Be Vitre, supra; Audsley v. Eom (1858), 
26 Bcavi 196, affirmed (1869), 1 De G. P. & J. 226; Ward y. Qrey^ 
4<lpm (“A. and her Children** spoken of as “A. and her family” m 
sphther codicil). * 

/(I) Gqiobir y,Cadby (1821), Jao. 346; Dawson v.Rounis (1852), 16 Beav. 

V. Horn, wfra, at p. 235 (gift over if "they,” meaning the 
onlfdrtilU died without issue) ; Be Jones, Lewis v. Lewis, supra, at 
p. 173. , ' 

if) Qafdsm Y^PuUeney, BbiUhoots v.Bath(Ak»r^ 2 Eden, 328 (if there 

flhoiM be bht one younger son# the whole to him) ; Parsons v. Coke (1858), 
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(ii.) QifU to a Pirtm and hU Spof.lL 

1^. In the case of a devise of real property to a person “ ani ^ 

his issue ” the word “ issue iBpimdfam used as a word of liznita- 
tion(4:); the devise is then equivalent to a devise to the donee and 
the heirs of his body, and he therefore takes an estate tail{l), l>«viie»to» 
Particularly, the word “issue** in such a gift is a word of 
limitation where there are no issue at the date of the will (m). 

Where the context, however, shows that the issue are to take 


under the gift as purchasers, then they facie take as joint 
tenants with the named person (n). 


1441. In a gift of personal estate to a person and his issue (o) pequwuto 
they primd facie take by purchase (p), and concurrently as joint ucraon and 
tenants (q), but the context and the circumstances may show an 
intention to the contrary. Thus, gifts of personal estate to a person 
and his issue have in several cases conferred an absolute interest 


on him (r), particularly where there was a gift over on failui’e of 
issue generally^ ; in such cases the context showed that the words 


4 Drew. 29G (i^isue to tak(j pan^nta’ share); Nfiwill v. Newill (1872), 7 Ch. 
App. 253, 257, 258 (diroction that children should take shares in whtde 
fund), approving Armstrong v. Armstrong (1809), L, B. 7 Eq. 518, 522. 

(k) Taie v. Clarke (1838), 1 Beav. 100, 105 ; Slater v. DangerfM (1846). 
15 M. & W. 203, 272. 

(Z) TtoMy V. Fitsgerald (1858), 6 H. L. Cas. 823, per Lord Oeanwoutit, 
L.C., at p. 872; Martin v. Swanncll (1840), 2 Bcav. 249; Be Oouhhn, 
Coiddcn V. CoMen, [1908] 1 Ch. 320, per Pakkku, J., atp. 324; “the 
reason is that an estate tail in the ancestor is the only way of providuig 
for all the issue of the ancestor, and the or urts have assumed that in a 
devise to one and his issue, the whole line of issue is intended ” ; see title 
Keal Peopertt and Ciun'ELS Beal, Vol, XXIV., p. 230, note (a). 

(w) The rule in Wild's Case (1599), 6 Co. Bop. 16 d, 17 a ; Oamphell v. 
Boaskell (1859), 27 Beav. 325 ; Underhill v. Boden (1876), 2 Ch. D. 494, 499 ; 
see p. 787, ante. As to devises to a person f(jr life with remainder to his 
issue, sec title Beal Peopekty and Cuattelj^ Beal, Vol. XXIV., p. 229, 
noto(Z), where the effect of the rule in Shellefs Case (1581), 1 Co. Bep. 
93 b, on such devises is considered. 

(n) Be Wilmot, Wihnot v. Betterton (1897), 76 L. T. 415, where the second 
branch of the rule in Wild's Case, stipra, was applied, although there 
were no issue in existence. By force of the context the issue may take 
in succession to their ancestor (Doe d. Qihin/n v. Elvey (1803), 4 East. 
313 (to A. and his issue as tenants in common if more than one), following 
Doe d. Davy v. /f?rrw«oZZ (1794), 6 Term Bep. 30 ; TrcA:or v. Trevor (1847), 

1 H. L. Cas. 239 (to A. and her issue in tail male in strict settlement) ; Be 
Lawrence (Lor 1), Lawrence v. Lawrer^ce (1914), 137 L. T. Jo. 213). 

(o) As to bequests to a person for his life and after his death to his issue, 
see note (6), p* 769, ante. 

(n) Lonqworth v. Campbell, [IQIO] 1 I. B. 23, 35; Be Taylor's Truete, 
Taylor v. Blake, [1912] 1 I. B. 1. 9. 

(a) Be Wilmot, Wilmot v. Betterton, supra, at p. 417 ; Law v. Tharp 
(1868), 4 Jut. (n. s.) 447, where on the context the donees took as tenants 
in common with benefit of survivorship between them. 

(r) Fereyes v. BoberUon (1731), Bunb. 301; Hawston v. Ivee (1764), 

2 Eden, 216; Butter v. Omvwney (1827), 4 Buss. 70 (pecuniaiy togacy) ; 

Down v. Penny (1815), 4 Mer. 20 ; Lyon v. MiteheU (1816), 1 Madd. 467 ; 
Samuel v. Samuel (1845), 9 Jur. 222 ; Parkin v. Knight (^6), 15 Sira. 
83 ; and see A.-C. v. Briyht (1836), 2 Keen. 57 ; TtUe r*.OMce, tmra ; 
Jordan v. L(ke (1843)|, 6 Beav, 350, commented^on Mee parte Wynch 
(1864), 6 De G. M. & G. 188, 209, C. A. ♦ ' 

M Down V. Fenny, evpra : Beaver v. Nowell (1858). 25 Beav. 561 ; ®l 
tr<« (1859), 27 Bear. 608. , i 



793 


Wnxs. 


bbot.I. were used as words of limitation, and it seems that there is no 
Quantltf of canon of construction to indicate when they are so used (t) ; in several 
Interest cases under such a limitation the issue have taken alternatively 
Ohm. only, in case their ancestor was not in existence at the time of 
distribution, either by way of substitution {u) or by way of original 
gift (to), or have taken in succession to their parent (a?). 

Sect. 7 . — Conditional Gifts, 

Sus-Seot. l.^-^CoiifUtions in General, 

1442. Where the testator has by any means (a) clearly attached 
conditions or obligations to his gifts, his expressed intention is 
paramount (/>) ; but where the will is not clear, it is a settled rule of 
construction that words are not construed as importing a condition, 
l)articiilarly a condition of forfeiture, if they are fairly capable of 
another interpretation (c). 

Words expressing a condition may be treated as forming words of 
limitation (d) or merely creating a trust («) or charge, particularly if 
the gift is a devise to the testator’s heir-at-law (/). 

A gift upon condition that the donee makes certain payments for 
the benefit of other persons (g), or a gift subject to such payments (h), 


Words primd 
fa Wtf not 
conditional 


Creation of 
trust or 
charge. 


(t) “ That the word ‘ issue ’ may in gifts of personal property bo a word 
of limitation no one doubts, but, in my judgment, whether it be so or not 
is purely a question of construction on each particular instrument, the 
court which has to interpret such instrument being unfettered by any 
general rule” {Be Coalden, Coulden v. Coulden, [1908] 1 Cli. 320, wr 
Pahkek, J., at p. 324). To hold ” issue ” in such a case to be a wore! of 
limitation would, by conferring an absolute interest on the ancestor, 
deprive the issue of all benefit under the will (ibid,). 

(u) Butter v. Ommaneij (1827), 4 Russ, 70 (residue) ; Pearson v. Stephen 
(1S31), 5 illi. (N. s.) 203, H. L. ; Dick v. Lacy (1845), 8 Boav. 214; Be 
Stanhope' s TruaU (1869), 27 Beav 201. 

(to) lie Coiddent Coulden v. Coulden, supra, at p. 326. 

(x) Parsons v. Coke (1858), 4 Drew. 296. 

(a) ” Kquitablc obligations, whether trusts or conditions, can bo imposed 
by any language whicli is clear enough to show an iutention to impose an 
obligation, and is definit^i enough to enable the court to ascertain what 
the precise obligation is and in whose favour it is to be performed ” (lie 
Williams, JVilliams v. Williams, [1897] 2 Ch. 12, C. A.,pcr Bindley, L.J., 
at p. 18). As to uncertainty in a condition, see p. ,584, ante. 

(b) Bastin v. Watts (1840), 3 Beav. 9V (vested shares only held to bo 
divested, though an absurd provision) ; ArchlM v. Austiv-Gourlny (1880), 
5 L. K. Ir. 214 (testator, thinking taat his rights were contingent, made 
cqptingent disposition). 

(c) Edgenwrth v. Edgeworth (IB(^Q), L. R. 4 H. L. 35, per Lord Westburt, 
at p. 41 ; Wright v. Wilkin (1862), 31 L, J. (q. b.) 7, 196, Ex. Ch. ; as to 
divesting, see, further, p, 822, post ; see also Yates v. University College, 
Loudon (1875), L. R. 7 H. L. 438. 

(d) Vage v. Hayward (1706), 2 Salk. 570; Pelham Clinton v. NewcasUe 
(Duke). [1902] 1 Ch. SB C. A., affirmed, [1903] A. C, 111. 

(«) Oddie V, Bnrnn (1859), 4 De G. & J. 179, 194 ; Wright v. Wilkin, 
$u»ra, 

\f} BorLutoyi'8 Case (1687). 3 Co. Rep. 19 a; Tudor, L. C. Real Prop., 
4tli pp. 427, 432 ; Sf^Uh V. AUerley (1672), Preem. (ch.) 136. 

(<?) Uo^e V. Chumhitard (1847)> 16 Sim. 71 ; Cunningham v. Foot 
(1878), 3 App. Cas. 974', Be OUver, Newbold v. Beekittiim), 62 L. T. 663. 

(h) Hughes 'v. Kkly (1843), 3 Dr. & War. 482 (a settlement) ; Jaeguet 
T. Jaoput (1869), 27' IkftT. 332 ; Frimd v. Provd (1862), 32 B«av. 234 j 
*• Somsh V. CovUy (1886). 63 L. T. 494 
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is generally construed, in cases where in the circumstances existing 
at the date of the will some surplus could remain out of the property 
after making the payments, as constituting those payments a charge 
on the property given (t); and in cases where no substantial surplus 
could remain after making the payments at the date of the will, 
as constituting the donee a trustee of the property When the 
surplus is appropriated to a purpose which may or may not re(pnro 
the whole of it to be applied, the question is one of construction of 
the particular will (/). 

1443. A condition attached to the first of a series of gifts may Conditions 
attach alone to that one, or generally throughout the series (m). ottMhing to 

In a gift expressly made “in the same manner “ as another gift, 
the reference may be to the conditions attached by the testator (n) refownce. 
to the mode of enjoyment only (o), and not to the mode of settle- 
ment, if any, of that gift ( 7 )), or other restrictions (y) (as ai)poarB to 
be the construction py /w/d facie adopted (r) ), or, especially if there is 
nothing else to refer to, may be to all the gifts over and other 
conditions of that gift (s), 

(i) As to the charge made in the case of a gift of an annuity out of the 
income of a fund, and “subject** thereto a gift of the corpus, see title 
RENTCKAitoES AND Annuitjes, VoI. XXIV., p, 493, notes (i), (k). 

(k) Wright v. Wilkin (IHGO), 2 B. & S. 232, aflirmed (1862), 2 B. As S. 269, 

Ex. ('h. ; A,-G, V. Wax Vlumdlers' Co, (1873), E. R. 6 11. L. 1 ; Hirdv, Harris 
(1870), L, R. 9 Eq. 204 ; lie Corcoran, Carman v. O' Kane, [1013] 1 1. R. 

1, 7. Ill botli cases the refusal to perform the condition or tlve dt it u of 
the dono('- docs not disappoint those entitled under the condition (Rc Kirk, 

Kirk V. Kirk (1882), 21 (’h. 1>. 431. C. A.). The question ha-s arisen chiefly 
in cases of charitable gifts of sums payable out of income [Theiford School 
Cose (1610), 8 (’o. Rep. 130b ; see title ('iiakities, VoI. IV., pp. 176 et seq,). 

(Z) A.’O. V. Wax Chandlers' Co., supra, at pp. 9, 10, 

(m) For examples of cases whcTc the application of a condition to 
BCTcral giftM wjvk in question, see Cockrill v. J'ilchjorih (1846), 1 ('oil. 620 ; 

Doe d. Bailey v. Sloggeli (18.W), 6 Exch. 107 ; Baylor v. Vegg (1867), 24 
Beav. 106 (gifts coinmeiicing with “likewise’*), distinguishing Boosey 
V. Gardener (1854), 5 De (1. M, & Cl, 122) ; Gordon v, Gordon (1871), L. It. 

6 H. L. 254 ; Bhodci^ v. Ithodes (1882). 7 App. f ’as. 192, 200 ; Be M'Qarrity, 

Ballance v. M*Garrity (1912), 46 1. L. T. 176. ^For examples where the 
question of vesting is concerned, see p.* 802, jtost 

(n) As a rule, the court does not look for conditions afhxed by law to 
the donees* interests {Ord v. Ord (1866), L. R. 2 Eq. 393, 396). 

(o) As, for instance, the separate use {Bhanley v. Baker (1706), 4 Ve«. 

731), or tenancy in common {Lumley v. Bobbins (1853), 10 Hare, 621, 

620 ; Be Wilder's Trusts (1869), 27 Beav. 418), or condition as to marriage, 
if valid {Younge v, Furse (1857), 8 De (1. M. & G. 756), attached to the gift 
referred to. 

(p) Fames v. Ansiee (1863), 33 Beav. 264, 267 ; In the Will of Qreen, 

Crowson v. Wild, [1907] Victorian Law Reports, 284. 

(ff) As, for instance, a restriction on the class of persons taking mi^ not 
be imported (YardUy v. YardUy (1868), 26 Beav.«d8; PigoU v. Wilder 
(1858), 26 Beav. 00 ; Be Wilder^e Trusts, supra ; see, eonira, RiM/i v. Buifi 
(1863). 32 L. J. (CH.) 479). 

(r) There is no inflenible rule on the subject (Piqoii v. Wilder, supra), 

(s) Boss V. Boss (1846), 2 Coll. 269, per Knight BnucE, V.-C., at p. 272 
(“ intimaling the manner in which the absolute interest vflsA to be carved 
and divided’*); Be Liverpool Dock Acts, Be Colsheads Will (1862), 2 
De G. & J. 690 ; AuUjo v. Wallace (1862), 31 Beav* TL93 j Be BhirUu'e 
Truete (1863), 32 Beav. 396; Ord v. Ord, supra; and see V-ilsom V. Aroaru 
(1800). 6 Ves, 465, 467. 


eiOT.7. 
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Legacies given expressly or impliedly (u) in addition to or in 
Co^bj^nal substitution for a legacy previously given, so as to vary the amount 
'^is. of that legacy (x), are piimd fade subject to the like conditions, if any, 

Cumuiativo imposed on the original legacy (a), in respect of the mode of 

and Bubsti- enjoyment of such legacy (5), but the context or the circumstances may 

tuted legacies, exclude this rule (c). It does not apply, unless the context requires 
it (d), to cases where its application would alter the limitations of 
the property, so as to make the property pass under a gift over or, 
course of settlement (<.), or where the character of the gifts is entirely 


(t) The rule applieti more espocially to such cases of an express declara- 
tion ; the presumption is that the testator merely intended to alter the 
amount of the legacy {lie Boden, Boden v. Boderi, [1907] 2 Oh. 132, 149, 
160, C. A.). 

(u) Johmtone v. Ilarrowby (Earl) (1859), 1 De G. F. & J. 183; but the 
rule is apparently doubted in this respect in Be Boden, Boden v. Boden, 
supra, per Fletcher Moulton, L.J., at pp. 149, 150. 

{x) It seems that the rule is coniined to questions of amount, though it 
may not be impossible to extend it (Be Joseph, Fain v. Joseph, [1908] 
2 Ch. 607, per Farwell, L.J., at p. 612); see Barry v. Crundall (1836), 
7 Sim. 430 (in the context trustees only were changed) ; Fenton v. Faring^ 
ton (1856), 2 Jur. (n. s.) 1120 (alteration of fund provided* for payment). 

(a) Leacrojt v. Maynard (1791), 3 Bro. C. C. 233 (chained on same fund) ; 
Orowder v, Ulowes (\794), 2 Ves. 449 (raisable out of same property) ; 
Cooper V. Day (1817), 3 Mer. 154; Shaftesbury (Earl) v. Marlborough 
(Duke) (1836), 7 Sim. 237 (cases as to legacy duty); Martin v. Drinks 
water (1840), 2 Beav. 216 ; Day v. Croft (1842), 4 Beav. 661 (K.eparato use) ; 
Bristow v. Bristow (1842), 6 Beav. 289 (charged on same fund) ; Warwick 
V. Hawkins (1852), 6 De G. & Sm. 481 (separate use) ; Giesler v. Jones 
(1858), 26 Beav. 418 (payment postponed to death of tenant for life of 
original legacy) ; Duncan v. Duncan (1868), 26 Beav. 392 (provision for 
iiiorease not applying to original legacy) ; Johnstone v. Hanowhy (Earl) 
(1869), 1 De G. F. & J. 183, 191 (out of same fund, free of legacy 
duty) ; Du field v. Currie (1860), 29 Beav. 284 (same time of payment) ; 
Be Smith (1862), 2 John. & H. 594, GOO (determination on insolvency) ; 
Be Boddington, Boddinglon v. Olairat (1884), 26 Ch. D. 686, C. A. (condi- 
tion as to widowhood) ; Be Benyon, Benyon v. Grieve (1884), 61 L. T. 
116 (condition as to remaining in testator’s service) ; Be Colyer, MilUkin 
V. SnelUng (1886), 66 L. T. 344 (payment deferred to death of tenant for 
life of original legacy) ; Be Boden, Boden v. Boden, supra (annuities charged 
alike on income alone) ; see Be Crichton* e Settlement, Sweetman v. Batky 
(1912), 106 L. T. 588 (liiiiitation of gift during spinsterhood). In particu- 
lar, as to the oases where one legacy is riven free of legacy duty, see title 
Estate akd Other Death Duties, Vol. XIII., p. 241, note (s) ; but 
oompare Burrows y. CoUrell(lSZ0), 3 Sim. Z15; Be Boden, Boden v. Boden, 
supra, per Fletcher Moulton, L. J.. dissentients, at p. 160. 

\b) (Conditions as to the mode of settlement are primd facie not imported ; 
tlje rae may thus be applied where the ori^al legacy is given absolutely or 
Bubjeet to defeasance, out not as a rule in other oases (Be Mores* Trust 
(1862), 10 Hare, 171, per Turner, V.-C., at p. 176 ; Mannr. Fuller (1S54), 
Kay, 624, per Wood, Y.-C., at p. 626 ; Cooney v. (1881), 7 L. R. Ir. 

107, 116, (J. A. (oases where the original legacy was settled and the donee 
was tenant for life) ; Be Joseph, Pain v. Joseph, supra, at p. 511 ; and see 
note (g), p. 793, antey 

lie Mores* TruSt, supra ,* Operend v. Qumey (1834), 7 Sim. 128 
legacy immediate ; additional legacy out of proceeds of sale of 
keraOe after a life estate) ; Goodman v. ^odmoA^ (1847), 1 De G. & Sm. 
696^|h^nmption against intestacy ; restriction on alienation) ; Kina y, 
To(W (1858^ 25 Beaw.^^23 (donee taking as specifically nam^ and as 
memb^ of contingent class). 

(J) dno Be Frimo*s Contract, (1896] 2 Ch. 778, C. A. 

(4 Aleamder v. Alexander {1842}, 6 Beav. 518 ; Be Mores' Trust, supra, 
at p. 873; BoGibson (1861), 2 John..&H. 666, 673 ; Eargreavesr. Pmmgkm 
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different (f), or where in the case of a substituted legacy tl^:legat|9. 8*9^* 
d the Bubstituted legacy is not the same as the legatee Of the 
original legacy (< 7 ). 

A clause of accruer, which divests and disposes of the share of j^ccrST* 
a donee dying before a particular time, or in particular cireum* olauteni; 
stances, primd facie refers only to the original share of that donee> 
and does not extend to shares which themselves have accrued under 
fuch clause (h), A similar rule applies in other cases whoie 
the description of the property subject to the clause of accruer is 
not necesssarily comprehensive both of the donee’s original share and 
of his other shares or of his whole interest under the gifts in question, 
including the clauses of accruer (t), but does not apply where the 
clause clearly refers to his whole interest in the fund {k), or to a 
plurality of shares of a single donee (Z). The word “ share alone, 
or a similar word, may also be explained by the context to mean 
the donee’s whole interest (m), for example, by any expression 
directing the accrued shares to devolve in a similar way to 
the original shares (a), or by a context treating the accrued 

(1864), 34 L. J. (cu.) 180 ; Hill v, Jones (1868), 37 L. J. (CH.) 405 ; Be 
Joseph^ V, JdeepA, [1908] 2 Ch. 607, 611, C. A. In Oookson v. 

Hancock (1836), 2 My. & Gr. 606, the trusts of the original legacy attached 
to the substituted legacy on the context of the will ana codicil. 

(/) Alexander v. Alexander (1842), 6 Boav. 518 (pecuniary legacy sub- 
stituted for residue) ; Tibbs v. ElUoU (1865), 34 Beav. 424 (residue, not 
subject to substitutionary gift of original legacy) ; Be Horn, WilUnson 
V. Femiehough (1910), 103 L. T. 185. 

(g) Chatteris v. Young (1827), 2 Buss. 183 ; Haley v. BmnisteT (1857), 

23 Beav. 336 ; Be Joseph^ Pain v. Joseph^ supra. 

. (h) Budge v. Barker (1736), Gas. temp. Talb. 124 ; Ex parte West (1784), 

1 Bro. C. C. 676 ; Crowder v. Stone (1827), 3 Buss. 217, 223 ; Bickett v. 
Guillemard (1841), 12 Sim. 89. 

(i) Woodward v. Glashroolc (1700), 2 Vem. 388 (his part or share); 

Perkins v, Micklethwaite (1714), 1 P. Wms, 27* (portion) ; Bright v. Bowe 
(1838), 3 My, & K. 316 (her, his, or their portion or portions) ; Bickett v. 
Guillemardt supra (his, her, or their shares); Jones v. HaU (1849), 16 
Sim. 600 (hifi share and portion); Maddison y. Chapman (1868), 4 
K. & J. 709, 716 (the part of the deceased); Goodwin v. Finlwyson 
(1868), 25 Beav. 65 (his or her part : V the word ‘ share * of itself is not 
sufficient to carry over accrued shares ” (ibid., per Romilly, M.B., at 
p. 70)) ; Evems v. Evans (1868), 26 Beav. 81, 88 (his or her share). Pain 
V. Benson (1744), 3 Atk. 78 (his, her, or their shares), is adversely criticised 
on this point. A description of the property subject to the clause of 
accruer in terms such as “ his, her, or thoir share or shares may be read 
reddendo singula singulis, “ shares ” corresponding to “ their,” and, there- 
fore, as not denoting a plurality of the shares of a single donee (Bright v. 

Bowe, supra ; Bickett v. Gumemard, supra ; Wilmot v. Fkwitt (1866), Jl 
Jut. (N- s.) 820, 821 ; Sutton v. Sutton (1892), 30 L. B. Ir, 261, 268, C. A. 

(a de^) ). 

(k) Goodman v. Goodman (1847), 1 Do G. & Bm. 696 (the interest and 
capital of child dying) ; Doualas v. Andrews (185t), 14 Beav. 547, 353 
(the part and parts, share and shares and interest of him, her sr them) ; 

^ CrawhaWs Trust (1856), 8 De G. M. & G. 480 (with benefit of sutvivor- 
sWp) ; Be Henriques' Tmsts^ W. K. 187 (part, share and ihterost). 

(Z) Be Chaeton, Chasion v. Seago (1881), 18 Ch. P. 218, 32^; Clifton v, 
Crawford (1900), 27 Ontario Appeal Reports, 316, 319. * 

(m) Doe d. Clift v. Birkhead(l^9), 4 Exoh. 110. v . 

(a) odes V. MeUom (1873), L.. R, 6 II. L. 24: l^yrewt Jfor«dcn.(l838), 

4 Hy. 4c Or. 231 ; Leeming v. SherraU (1842), 2 Hare, 14« 26. 
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and original shared as blended, or as devolving together (b), or 
treating the whole property as subject to a gift over in an aggregate 
mass (c)i 

Generally, the conditions applicable to an original share are not 
applicable to the share accrued thereto under a clause of accruer (d), 
unless the intention is shown or can be inferred to the contrary (c). 

1444. The conditions of a gift may be altered by the court t|| 
conform to the rest of the will where the context makes such 
alteration necessary (/), or may be inferred from the context of the 
whole will and the circumstances of the case (ff) ; the court, however, 
does not readily insert words to prevent vesting (h), 

1445. Whenever there is an interest validly limited by will, 
either by way of remainder or by way of executory interest, if all 
the preceding estates have failed or determined and the events on 
which the interest is limited have taken effect, it is in general 
immaterial whether this has happened in the lifetime of the testator 
or after his decease (i). Thus, in cases of a gift over on a prior 
named individual donee dying in any contingent circumstances (fc), 


(b) Mihom v. Awdry (1800), 5 Ves. 465 ; Douglas v. Andrews (1851), 14 
Beav. 347, 361, 362. As to directions that a share of residue given under 
a previous gift shall fall into residue, either generally or in certain events, 
see p. 713. ante. 

(c) Worlidge v. Churchill (1792), 3 Bro. C. C. 465; Barler v. Lea 
(1823), Turn. & E. 413, 416; Byre v. Marsden (1838), 2 Keen, 564, 675; 
Silliclc V. BootJi(1842), 1 Y. &: C. Ch. Cas. 117. 121 ; Dood. ChJty.Birkhead 
(1849), 4 Exch. 110; Dutton v. (howdy (1803), 33 L. J. (cir.) 241 ; Be 
Uenriques' Trusts, [1875] W. N. 187. 

(d) Gibbons y. Langdon (1833), 6 Sim. 260 ; Eanelagh y . Banelagh (ISil), 

4 Beav. 419 (original gift for life); Jones v. Hall (1849), 16 Sim. 600 ; 
Leigh v. Moseley 14 Beav. 605 (no tenancy in common in acermsd 

i^hares) ; Ware v. Watson C18.')5), 7 De Gr. M. &; G. 248 (direction for settle- 
ment of daughter’s share only applied to original share). 

(<}) MiUom V. Awdry, supra; (in manner aforesaid); Cursham v. 
Newland (1839), 2 Beav. 145; Be Jarmans Trusts (1866), L. R. 1 Eq. 71 
(stqiarate use attaching to the “share or shares “) ; Giles v. Melsom ( 1873), 
L. E. 6 H. L. 24 (gift of,. life estate in “the hereditaments so specifically 
devised,” following all tlie operative devises and accruer clause); Sutton 
V. Sutton (1891), 30 L. E. Ir. 261, 260, C. A. ; see also Trickey v. Triokey 
(1832), 3 My. &K. 660, 665, 

(/) Lunn V. Osborne, Pruen y. Osborne (1834), 7 Sim. 56 (gift over on 
certain children not leaving issue omitted) ; Doe d. Leach v. MieJclem 
(1805), 6 East, 486 (gift to A. for life “ or if she should survive B. and 0. 
wor,” read “ and after her death or ”) ; Perrin v. Jajou, Lyon v. Qeddes 
(1807), 9 East. 170 (gift over “ as if my daughter were dead,” read “ as if 
she were dead under age and unmanied”). As to examples of change 
of “ and ” into “ or,” and vice versd, see pp. 824 et seg., post. As to the 
general principle in changing words, see p. 674, a7U€. 

(g) As to the conditions attached to a gift to an executor, see title 
Exkcutors and AIjJIINISTRators, Vol. XIV., p. 270; as to the con- 
ditions attaching to alternate gifts, whether original or substitutional, see 
p. 733, ante ; and as to oases where vesting is concerned, compare p. 802, 
poet 

(h) Walker y. Jifower il852), 16 Beav. 366; Hope v. Potter (1857), 3 
K. & J* 206 ; Be Litchfield, Horton v. Jones (1911), 104 L. T. 631, 632. 

{%) Varley v. Finn (d 866), 2 K. & J. 700, 706. 

(fc) As where th5 gift over is on death before twenty-one, and the prior 
donee dies during the life of the testator not having attained twenty-one 
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or dying before any specified time or event (i), the gift over as a 
role takes effect if the prior donee so dies during the life of the Cottd^nl 
testator (in). A gift over on a prior donee dying without having 
attained a vested interest takes effect if that prior donee dies in 
the lifetime of the testator, although he otherwise satisfies the 
conditions of the prior gift (a). The will, however, on its true 

S onstruction may refer only to events taking place after the death 
I the testator, or other time (b). 

Sub-Sect. 2. — Vesting of Gifts. 

(i.) Oanom Applicable to both Beal and Personal Estate. 

1446. On the construction of the particular will it may be plain ConBtiuction 
that a condition is or is not a condition precedent (c ) ; the same ^ 
condition may in one case be precedent and in another sub- ^ 
sequent (d). In the first instance the context of the whole will must 

{Ledsome v. Tliclcman (1708), 2 VtTii. 611 ; Perkins v. Miciclethwaite (1715), 

1 P. Wins. 274 (death before twenty-one or marriage) ; Northey v. Strange 
(1717), 1 P. Wms. 340, 343; Wiiling v. Baine (1731), 3 P. Wms. 113). 

Similarly, if the gift over is on death without issue {Mackinnon v. Peach 
(1838), 2 Keen, 555, 500 ; Varley v. Winn (1850), 2 K. & J. 700), or on 
death without issue, who become entitled under an intermediate gift 
{Jiackham v. Be La Mare (1804), 2 De G. J. & Sm. 74, C. A.), or on death 
leaving issue {Bheeder v. Otoer (1791), 3 Bro. C. C. 240). 

(1) As, for instance, on death before payment (Tve v. King (1852), 16 
Bcav. 40, 54), or before division of the estate {Brclton v, LethuUer (I7i0), 

2 Vern. 053), or before the legacy becomes payable {Barrel v. Mok^ rth 
(1700), 2 Vern. 378 ; Walker v. Main (1810), 1 Jac. & W. 1 ; Humphreys 
V. Howes (1830), 1 Russ. & M, 039). 

(m) As to the general rule of law in cases of failure of a prior interest, 
see p. 605, ante. 

(a) Re GaitskelVs Trust (1873), L. R. 16 Eq. 380. 

(6) Chapman v. Perkins, [1005] A. C. 100. 

(c) As, for instance, “provided A. marry I ” (Bavis v. Anget {IS62), 4 
De G. P. & J. 624 ; Fitzgerald v. Ryan. [1899] 1. R. 637, 647, 003, C. A, ; 

Kiersey v. Flahavan, [1905] 1 1. R. 45 ; see also Re Emson, Grain v. Grain 
(1006), 93 L. T. 104 (“subject to '’trustees being appointed governors); 

Re Welstcad (1858), 26 Beav. 612 (bequest for purchase of nomination). As 
to the distinction between couditums precedent an4 conditions subsequent, 
see p. 685, ante. 

{d) Robinson v. Comyns (1735), Cas. temp. Talb. 104, 100; Boe d. 

Planner v. Scudamore (1800), 2 Bos. & P. 289 (“a cemdition is to bo oon- 
staniod as precedent or subsequent according as tbe interjtion of tlie 
testator may require, per Lord Eldon, C.J., and Ueatii, J., at pp. 296, 

297); Egerton v. Brownlow (Earl) (1853), 4 H. L. Cas. 1, 157, 183; 

Murphy V. LVodcr (1874), 9 1. R. C. L. 123, 130. It has been suggested 
that a condition is likely to be a condition precedent, for examijle, 
where the condition involves anything in the nature of cunsid<iration 
(Acherley v. Fmmn (1725), Willes, 153, per Willes, C.J. ; Theobald, 

Wills, 7tb ed., p. 568), such as a release of dower (Wheddon v. Oxenhem 
(1731), 2 Eq. Cas. Abr. 546, pi. 24), or where the nature of the iuterest is 
such as to allow time for the performance of the acif before enjoyment, or 
where the condition is capable of being performed instantly (Jarman, 

Wills, 6th ed., p. 1475)| These suggestions are considered in Fitzgerald 
V. Ryan, [1899] 2 I. R. 037, 646, 647, C. A. For cases where the allow- 
ance of a period of time for the performance of the condition, extending 
to the life of the donee, did not prevent the condition being precedent, see 
Randall v. Payne (1779), 1 Bro. C. C. 56 ; Bs M*Mahon, M*Mahon 
V. M‘Mahon, [1901] 1 I. R. 489, C. A.; Horrigem v. Eorrigan^ [1904] 

1 I. R. 29, 271 ; Kiersey v. Flahavam, [1905] 1 I. R. 45 (cases of devises 
conditional on marriage with a named person, or into a named family). 
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Bwt, 7. be considered (e); snd the presumption in favour of vesting (/) is 
CoQ^^nal applied only where the context is not clear (g). 

dlfts. If, however, on construction it is doubtful whether a condition is 
precedent or subsequent, the court priTnd fade takes it as sub- 
sequent ; a condition is not construed as precedent unless clearly 
ditioni and SO intended, where a construction of the condition as subsequent is 
Teating* consistent with the whole will(/0* Accordingly, in cases of doubt, 
the presumption is in favour of the early vesting of the gi|t 
at the testator’s death or at the earliest moment after that date 
which is possible in the context (i), whether it is of real (k) or 
personal (1) estate ; and it is presumed that the testator intended 
the gift to be vested, subject to being divested, rather than to 
remain in suspense (m). 

When applied. Cases where the presumption is rendered especially applicable 
are those where the interest created is a remainder («), or where the 
donees are the children of a named person as a class (o), or where 
the gift is of a residuary personal estate or residuary real and 
personal estate (p). 


(e) Egerton v. Brownlow (Earl) (1853), 4 IL L. Cas. 1, 132, 157 ; compare 
Carlton v. Thompson (1867), L. R. 1 Sc. & Div. 232, 236. 

(/) See the text, infra. 

(g) Jliclding v. Fair, [1899] A. C. 15, 27. 

(A) Egerton v. Brownlow (Earl), supra, at pp. 157, 182, 183, 180 ; Wood- 
house V. Uerrick (1865), 1 K. & J. 362, 359, 360; Langdale (Lady) v. 
Briggs (1866), 8 De G. M. & G. 391 ; Be Greenwood, Ooodhart v. Woodhead, 
[1903] I Ch. 749, 766, C. A. 

(i) Be Blakcmore's Settlement (1855), 20 Beav. 214, 217; Barley v. 
JPerceval, [1900] 1 I. R. 129, 135, 130, Since a will is ambulatory until 
death (see p. 509, ante), the testator cannot make a legacy vest at the 
date of tlio will ; and a provision to that effect does not prevent lapse 
(Browne v. Hope (1872), L. R. 14 Eq. 343 ; see p. 607, ante). 

(k) Driver d. Frank v. Frank (1818), 8 Taunt. 468, Ex. Gh. ; DuffleldY. 
Duffleld (1829), 3 Bli, (N. s.) 260, 311, 331, H. L. ; Be Wnghtson, BaMie- 
Wrightson v. Thomas, [1904] 2 Ch. 96, 103, C. A. 

(l) BrocMehmk v. Johnson (1855), 20 Beav. 205, 215 ; Be Merrick's 

TninU (1866),L. R, 1 Eq, 661, 657 ; Bhodes v. Bhodes (1882), 7 App. Cas. 
192,211. i 

(w) Taylor v. Graham (1877), 3 App. Cas. 1287, per Lord Blackburn, 
at p. 1297 ; Siokling v. Fair, supra, at pp. 30, 30. 

(w) Driver d, Frank v. Frank (1814), 3 M. & S, 25, 37 ; (1818), 8 Taunt, 
468, Ex. Ch., following Doe d. Gomherbach v. Perryn (1789), 3 Term Rep. 
484. 494 ; and see Ives v. Legge (1743), 3 Term Rod. 488, n. ; Be Waikins, 
Mayhery v. Lightfoot, as reported (1913), 108 L. T. 237, C. A., per 
Buckley, L.J., who dissented, at p. 240, reversed, sub nom, Lightfoot v. 
Maybery, [1914J W. N. *80, H. L. ; the reason given is that keeping the 
TCmainder contingent might in many oases exclude the issue of a person 
intended to take in tall, by the parents dying before the remainder 
became vested. As to remainders in general, see title Real Property 
AND CJhattels Real, VoL XXIV., pp. 212 et sea, 

(«) M 'Lachlan v, TaiU {I860), 2 De 0. P, &; J. 449, per Lord Campbell, 
ftt p. 464 ; Selbifr, Whittaker (1877), 6 Ch. D. 239, C. A., per James, 
jaJ.j, at p. 249, and Cotton, L. J., at p. 251. There may be no reason for 
^^ftppheation of the presumption in the case of A child if all the testator's 
oesimdantB living at the period of distribution are provided for (Be 
sSud Brfafo, ^876), 2 Ch. D. 783. C. A.). 

(1727). 6 Bro. P*rl. Cw. 69; BooA ▼. Booth 
am). 4 V^-399'i Omie v. Brom (1859), 4 De G. 6; J. \n, 194, C. A. ; 
Pjtetan V. Peorwon (1863), 33 Beav. 394, 396; Wut i- Witt (1863), 4 
Gifl^ 198. , wen gifts oany ihe intermediate intereet, whether vested pt 
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1447. Whene a condition can fakly read as poatponilig Bierelgr 
the right of possession or of obtaining payment, transfer^ or ooh** 
veyance, so that there is an express or implied distinction b^ween OMt®* 
the time of vesting and time of enjoyment, this construction is rreBojBj^on 
adopted, if the rest of the context allows (</), This construction is grounded on 
particularly applicable where the postponement is for the con- 
venience of the testator’s estate (r), or is occasioned by the gift Of 

some prior interest filling up the interval ( h ). 

Thus, where the testator suspends the enjoyment until payment 
of his debts 0), or other incident of administration of his estate (a), 
prhtid facie the vesting is not suspended until such payment or other 
event ; the nature of the provision shows that it is merely the 
enjoyment which is postponed. On the other hand, there may be 
an intention clearly expressed (h) to suspend vesting until such an 
event (c), to which effect must be given however inconvenient it niiiy 
be (d). Similarly, although if the context is clear vesting of a 
legacy may be postponed until actual payment (c), in a case of doubt 
the court interprets a gift apparently vesting on payment as vesting 
when the legacy becomes payable (/). 

1448. Where the testator uses the technical word vest,” by Use of word 



contingent; Beep. 814, pofif; title Executors and Administrators, 

Vol. XlV., pp. 273 et seq, 

{q) As to real estate, sec Montqorrherie v. Woodley (1800), 5 Vos. 522, 536 ; 

Bingky v. Ikoadhead (1803), 6 Vos. 522 : Duffield v. Dnifield (1829), 1 Dow 
& 01. 268, H. L., per Best, C.J., at p. 311 ; Pmrd v. Relcewich (1852). 15 
Boav. 166, 171 ; Derniia v, Frend (1863), 14 I. (Jli. 11. 271 (donee “not to 
become entitled to or take the estate ” until twent.y-lliree). As to personal 
estate, sec p, 810, poet ; IJodson v. Hay (1791), 3 Bro. C. C. 404, 410 ; Be 
PanteTt Panier-Downe v. Bally (1906), 22 T. L. K. 431 (to go to him when 
ho is married and has a house of his own). Aa to a mixed fund, see 
M'Lachlan v. TaMt (1860), 2 Do G. F. & J. 449 (children to become 
beneficially intorosted on the death ot paronl ). 

(r) See the text, infra ; aa to legacies payi^blo out of personal estate, 
see p. 813, posf ; and as to legacies charged on rod estate, soo p. 821, poet, 

(«) Seep]). 806, 814, 822, post; oompmi Kirby v, B(mg8{li)00), 27 Ontario 
Appeal Koports, 17, 30, 31. 

(1) Carter v. Bamardieion (1790), 3 B^o. Pari. C*j. 64 ; Tewart v. Laweon 
(1874), L. K. 18 Eq, 490; Marshall v, Holloway (1820), 2 Swan. 432, 
per Lord Eldon, L.C., at p. 448 ; Baron v. Proder ( i822), Tiini. & It. 31, 40. 

(rt) As. for instance, investment as directed v. /t^mard (1801), 

6 Ves. 520), or performance of trusts {Birds v. AsJcey (No. 1) (1857), 24 
Beav. 615). 

(5) In sneh a case the court does not allow the legatees to be prejudiced 
by the delay of the executors or trustees {Sm(dl v. Wing (1730), 5 Bro, 

Pail. Cas. 66 ; Oaekell v. Harman (1804), 11 Ves. 489 ; Bema/rd v. Montayus 
(1816), 1 Met. 422 ; Adley v. Essex {Earl) (1871), 6 Ch. App. 898), 

(c) As, for instance, until payment of debts or dii^chargo of mcumbrances 
(Bagshm v. Spencer (1748), I Ves. Sen. 142, 144 ; Bernard v. MonU^, 
tiifta ; Tewart v. Lawson, swpra, at p. 495 ; Be ^ewich, ByU^r, Kyle, 

[1911] 1 Ch. 116), or unta sde or getting in of ih© of-tate {Ehbin v. 

Ekoin (1803), 8 Ves. 547 (to named persons, if living at time of sole); 

Blight V. HartnoK {ISSl)^ 19 Ch. D. 294 (to class of grandchildren living at 
time of sale) ). 

(d) Gashell v. Harmm (1804), 6 Ves. 159 ; 11 VeS. 489, W. 

(«) Ibid (“ whether pecuniary or residuary “ logimies). 

(/) Stapleton v. Palmer (1793), 4 Bro. C. C. 49l); GdikeU v. Harman, 
onpra; compare the eases of gifts over on death before payment, p. 831, 
foet. 
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directing, for example, that the gift is to vest on a certain event, 
this word must privid facie be given its proper l^al meaning of 
vesting in interest (//), and the gift is then contingent until the 
happening of the event {h), whether the gift is of r^ or personal 
estate (i). The context may show, however, by indications that the 
donee takes a vested interest before the specified event, that the 
word vest ” is used in another sense, for example in the sense of 
** fall into possession ’* (a), or “ become payable ” (h), or “ be inde- 
foasibly vested ’* (c) ; in the last case the gift may be vested, subject 
only to be divested if the event does not happen. A direction with 
regard to vesting of a gift to a class may, on the construction of a 
particular will, even introduce a new category of persons to share 
in the gift (d). 

1449. An estate or interest must remain contingent until there 
is a person (e) having all the qualifications that the testator 
requires and completely answering the description given of the 
object of his bounty in the will(/). 


ig) lie Jlaxler'a Truata (1864), 10 Jur. (N. s.) 846, 847 ; Hale v. Uah^ 
(1876), 3 Oil. I). 643, 646. For the general rule, see p. 655, ante, and 
the caaoB in note (fc), infra. 

{h) Olanvill v. Glanvill (1816), 2 Mer. 38 ; Russell v. Buchanan (1836), 
7 Rim. 628 ; Ring v. Hardwick (1840), 2 Bcav. 352 ; Griffllh v. Blunt (1841), 
4 Bcav. 248 ; Comfort v, Auate7i (1841), 12 Rim. 218 : lie Thruston'a Trmta 
(1849), 17 Rim. 21 ; Re BlaJcemore*s SeltleMcnt (1858), 20 Bcav. 214; Re 
Morse's Settlement (1856), 21 Beav. 174; Rowland v. Tawney (1858), 26 
Beav. 67; Wakefield v, Hgott (18.58). 4 Jur. (n. s.) 1098; Re ArnoUra 
Trusts (1863), 33 Bcav. 163, 173; Richardson v. Power (1865), 19 0. B. 
(N. 8.) 780, Ex. Ch. ; Luahmgton r. Penrice^ Penrice v. Lushirvgton (1868), 
18 L. T. 607; Creeih v. Wtlaon (1882), 9 L. R. Ir. 216, 223; and see 
Re Wrighfson, Baitie^Wrightson v. Thomas, [1904] 2 Ch. 96, where the 
testator drew a distinction between vesting and falling into possession. A 
provision for maintenance out of “ vested or expectant ” shares in such a 
c;aso does not alter the meaning of the word “vest” {Bull v. Pritchard 
(1846), 6 Hare, 567, 672 ; Re Thatcher's Trusts (1868), 26 Bcav. 365, 369 ; 
and see Pickford v. Brown, Brown v. Brown (1856), 2 K. & J. 426). 

(») Re Featherstone's Trusts (1882), 22 Ch. D. Ill, per Kat, J.,at p. 114: 

words like these mean the same whether the property is real or personal. 

(а) Simpson v. Peach'J 1873), L. R. 16 Eq. 208. 

(б) Williams v. Haythome, Williams v. Williams (1871), 6 Ch. App. 782, 
788. For a caee where a distinction was expressly drawn between vesting 
and payment in the will, see ElUs v. MaxweU (1841), 3 Beav. 687. 

(c) Berkeley v. Swinburne (1848), 16 Sim. 275, 281, 282 ; Taylor v. 
Frobisher (1862), 6 De G. & Sm. 191 ; Poole v. Bolt (1863), 11 Hare, 33, 37, 
38; Barnet v. Barnet (1861), 29 Beav. 239; Be Baxter's Trusts, supra, 
•Re Edmondson's Estate (1868), L. R. 5 Eq. 389 ; Be Parr's Trusts (1871), 
41 L. J. (CH.) 170 ; Armytaye v. Wilkinson (1878), 3 App. Cas. 356, 372, 
373, P. C, ; Best v. Williams, [1890] W. N. 189. 

(d) Williams v. Russell (1863), 10 Jur. (n. 168 ; DraycoU v. Wood 

(1856), 6 W. R. 168 ; She^ld v. Kennett (1869), 27 Beav. 207, affirmed 
(1869), 4 De G, & J; 693 ; see p. 716, ante ; and see Bickford v. Ohalker 
(1854), 2, Drew. 327, jvhere a direction as to vesting was rejected. 

(0) Using the word in its widest sense, as including all entities capable 
of bemg a donee. , 

ij) Procter v. Bath and WeUs {Bishop] (1794), 2 Hy. Bl. 368 (the first son 
of A. that should be^lwiod a clergyman); Duffield v. Duffieid U829), 1 
Dow & Cl. 268, H« L., per Best, C.J.. at p. II (su^ children as should attain 
twenty^one), loHo^^ing Stephens v. Stephens (1736), Cas. feoip. Talb. 228 
(such son 08 'should attain twenty-one); ieake v. Robinson (1817), 2 
iCoTt 3fi3, 385 ; Re Laing, Laing v. Morrison, [1912] 2 Ch. 386. 392. As 
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Where the postponement of the gift is on aooount of some 8ia¥.l 
qualification atteohed to the donee, the gift is primd fade contingent 8oii#8ond 
on this qualification being acquired (p). fttftak 

A gift to a person, “ at," if," “ as soon as,’* “ when," or “ provided ” - 
he attains a certain age, without further context to govern the filled age. 
meaning of the words, is contingent, and vests only on attainment 
of the required age {h\ which is a quality or description which the 
donee must in general possess in order to claim under the 



class (k). 

Such words, however, in various contexts have been held not 
really to import contingency in the sense of a condition precedent 
to the vesting, but to mean a proviso or condition subsequent 
operating as a defeasance of a vested estate (1). 

1450. Similarly, an estate or interest remains contingent until Conting«ncj 

in tho subjcot 

to tho ascertain mont of tho donee, the rules stated pp. 713 et seq., ante, may of gift, 
determine the vesting; see Driver d. Frank v. Frank (1S18), 8 Taunt. 

468, £x. Ch. (remainders to second and other sons, vested as they came 
into existence). 

(g) As to gifts to persons " living *’ at a particular time, see p. 714, ante ; 

Cooper Y, Macdonald (1873), L. R. 16 Eq. 258 (" then living " held to mean 
**who or whose issue shall be then living ” ; compare pp. 720 et eeq., ante ) ; 
as to gifts to survivors, see p. 724, ante ; Jones v. Dames (1880), 28 W. K. 

456; Whitby v. Von Luedecke, [1900] 1 Ch. 783 ; and compare tille 
Perpetuities, Vol. XXll., p. 305, note («). 

(h) As to real estate, see Ee Francis, Francis v. Francis, [1906] 2 Ch. 

295, following Johnson v. Gabriel and Bellamy (1688), Cro. Ehz. 122, cited 
as Grant's Case, and explained in Lampet's vase (1613), 10 Co. Rep. 46 b, 

50 a ; Love v. Love (1881), 7 L. R. Ir. 306 (“ on his attaining ” twenty-three) ; 

Fhipps V. A ckers (1842), 9 Cl. & P"in. 683, H. L., per Tindae, C. J., at pp. 590, 

691 ; Feame, Posthumous Works, p. 191 ; Doe d. Wheedon v. Jysa (1789), 

3 Term Rep. 41, per AsfiHURST, J., at p. 43. As to personal estate, see 
Stapleton v. Cheales (1711), Prec. Ch. 317 ; Tudo; , L. C. Real Prop., 4th ed., 
p. 438 ; Atkinson v. Turner (1740), 2 Atk. 41 ; Hanson v. Graham (1801), 

6 Ves. 239, 243—245 ; Tudor, L. C. Real Prop., 4th ed., p. 440 ; Butcher 
V. Leach (1843), 5 Beav. 392 ; Mair v. Quiltsr (1843), 2 Y. & C. Ch. Cas. 

466 ; Ee Edwards, Jones v. Jones, [1906] 1 Ch. 570^ 573, C. A. 

(t) Leake v. Eohinson (1817), 2 Mor. 368, 386, 386. As to how far a gift 
to a class at twenty-one may be affected by an alternative gift, if there is 
but a single member of the class, to that member at birth, or vice versdf 
see Judd v. Judd (1830), 3 Sim. 625 ; RunUr v. Judd (1833), 4 Sim, 466 ; 

Walker v. Mower (1852), 16 Bear. 305 (gift over on death of parent without 
leaving a child ; only child took at birth) ; Johnson v. FouW# (1868), L. R. 5 
£q. 268 (gift over in case no such child or all such children should die before 
attaining vested interest ; only child took at birth) ; Ee Fletcher, Dor4 v. 

Fletcher (1886), 63 L. T. 813 (gift over if no child lived to attain vested 
interest ; only child, dying before twenty-one, did not take). 

{k) As to real estate, see Duffield v. Duffield, supra ; Newman v, 

Newman (1839), 10 Sim. 51; Kennedy v. Sedgwick (1867), 3 K.,4b J. 

640 As to i^rsonal estate, see Leake v. ^binsoil, supra ; Bydl v. 

PrilcAofd (1826), 1 Buss. 213; Forter v. Fox (1834), 6 Sim. 486iinixed 
fund) ; Chance v. Chance (1863), 16 Beav. 672 ; Merlin v. Blagrace (1868), 

26 Beav. 126; Thomas v^^Witberforce (1862), 31 Beav. 299; Bawyerv. 

West (1871), 24 L. T. 414 ; Be WtUiams, Spencer v. Brighousg (1880), 54 
L. T. 831. As to the ascertainment of classes, see p. 714, ante. 

(I) Andrew Andrew (1876), 1 Ch. D. 410, 0. A., per Jakxs, L.J., at 
p. 417 (referring, it apj^rs, to Simmonds v. Cock {1861J, 26 Beav. 465, 
and the cases mentioned in notes (5), (r), p. 807, post, notes (s)— (^■). p. 808, 
poet; aeto peiBonidty,Beep.810,|>o9(): Rei7<mei(1884),61L.T. 696,697* 

XEVW. '!> P 
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sioT. 7. the properfy the sabject-matter of the gift (m) and the preoiae extent 
Oettdttional of the interest of the donee (n) become ascertoinable. 

1451. A contingency which is a condition precedent to vesting of 
Contingencies a particular estate or interest primd facie applies to all interests 
dependent on that estate or interest or limited in immediate 
succession to that estate or interest as a continuous series (o), but 
not to other limitations (p). Further, even if gifts follow other 
gifts as if all contingent on a certain event (a), the court may infer 
from the will, taken as a whole, that it was a mere inaccuracy of 
expression, and that the contingency was really only meant to apply 
to such of the subsequent trusts and limitations as necessarily 
depended for their existence on the happening of the event in 
question (fc). 

Contingencies 1452. Words which, though in the form of a condition, merely 
denote that the gift is to come into possession on the failure or at 
the^previous determination of prior interests, do not as a general rule form 
gifts.” a condition precedent to vesting (c). In order, however, that a gift 


(m) Wood V. Drew (1864), 83 Beav. 610 ; compare Bedingtonv. Browne 
(1893), 32 L. R. Jr. 347, 356, 357 ; Re CouUon's Trusts, Bricfiard v. Coulson 
(1907), 97 L. T. 764. 

(n) Ee Thompson, Thompson v. Thompson, [1906] 2 Ch. 199, 202. As, for 
iiiAtauce, a gift to a class; the members are in tended to take in shares to 
be regulated in amount, augmented, or diminished according to the number 
of tbe other momberfi {Cattlin v. Brawn (1853), 11 Hare, 372, 377 ; Hale 
V. Hale (1876), 3 Oh. D. 643, 646, 0. A., approved in Fearks v. Moseley 
(1880), 6App. Cas. 714). 

(o) Davie v. Norton (1726), 2 P. Wms. 390 : Doe d. Watson v. Shippard 
(1779), 1 Doug. (K. B.) 75 ; Toldervy v. Colt (1836), 1 Y. & C. (ex.) 621 ; 
Cattley v. Vincent (1862), 15 Bcav. 198 ; Faylor v. Pegg (1857), 24 Beav. 
105 ; Hill V. Hill (I860), 8 W. R. 536 ; and see Gray v. Golding (1860), 6 
,Tur. (N. s.) 474, H. L. For instances of contrary intention generally, 
inferred from the scope of the will, see Sheffield v. Coventry {Earl) (1862), 2 
De G. M. & G. 551 ; Boosey v. Gardener (1854), 5 De G. M. & G. 122. 

ip) Partridge v. Foster (No. 2) (1866), 36 Beav. 645. 

(a) Pearson v. Rutter (1853), SDe G. M. & G. 398, 406 (affirmed, without 
affecting this point, sub nom. Grey v. Pearson (1857), 6 H, L. Cas. 61) ; 
Sheffield v. Coventry {Earl), 4tupra ; Boosey v. Gardener, supra ; Duffield v. 
M'Maeier, [1906] 1 1. R. 333, C. A. 

(h) Quiche v. Leach (1844), 13 M. k W. 218 (devisee preceded by “in 
case my son J. shall attain twenty-five, and 1 sliall have any other child 
. . . living at . . . my death “ ; some took effect though testator 
had no other child); Nam>er v. Sanders (1632), Hut. 118, approved 
in LethieulUer v. Tracy (1754), 3 Atk. 774. per Lord Hardwicke, L.C., at 
• pp. 781, 782; Eorian v. Whitiaker (1786), 1 Term Rep. 346; Eaton v. 
Hewitt {1S62), 2 Drew. & Sm. 184 ; and see Re Blight, Blight v. Hartnoll 
(1880), 13 Ch. D. 868 ; Doe d. Lees v. Ford (1863), 2 E. & B. 970, 974, 983 
. (settlement). 

(o) Webb V. Hearing (1616), Cro. Jac. 415 (if daughters should outlive 
prior donees) ; Pearsall v. Simpson (1808), 16 Ves. 29 (“after decease of 

in 0,^86 he shaU become entitled to such interest ”) ; Massey v. Hudson 
(1817^, 2 Mer. 130 1[‘* in case E. should survive my wife,"’ the fife tenant) ; 
HiUerttdon v. Lowe (1843), 2 Hare, 355, 369, 371 ; Keyv. Ifey (1858), 4 
De G. M. & G. 73, 79 (“in case annuitants or any of them shall survive 
K.”); Walker v. Sw^stm (1865), 1 K. & J. 713; Be Smiths {Betty) 
TrusU (l8tt,')),L. R. 1 Eq, 79 (“ in case of the death of E. during the life of 
J. ; Edgewbrfh vt Edgeworth (1869), L. R. 4 H. L. 35 (‘‘ in case E. should 
<^nie to the possession of the said estate*’) ; Chellew v. Martin (1873). 
28 L. T. 862, 664; Leadbeater v. Cross (1876), 2 Q. B. D. 18, 22; and 
eompare Franks v. PHw (1838)# 6 Bing. (n. a) 87 1 Be Blight, Blight v. 
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in such terms may be vested, the condition upon which the gift is 7* 

dependent must involve no incident but what ia essentiqj to the CkmdUond 
failure or determination of the interests previously limit^(d!), 0^ 
and must be equivalent to “subject to the interests previously 
given ”(e); if any superadded condition, not connected with the 
previous limitation, is imposed by the testator, that condition must . 
be fulfilled prior to vesting (/). 

1453. If an ultimate gift is made to toke effect on the failure of Gift ow oa 
a preceding gift in a particular manner, but the court can gather paTtioulM 
that the meaning of the testator is that the ultimate limitation effect** 
should take effect on the failure of the preceding gift in any manner gentt^iiy. 
whatever, then, although the language in which the ultimate gift is 
expressed does not in terms apply to the event which has happened, 
the ultimate gift takes effect, and the particular manner of failure 
of the preceding gift is not a condition precedent to vesting (</). 

• This principle does not, however, enable a gift over to take effect 
on an event not provided for where the prior donees come into 
existence and satisfy the conditions of their gift during the life of 
the testator, and the failure of the prior gift is duo to lapse by tho 
deaths of the prior donees in the life of the testator (h). 


Eartnoll (1880), 13 Ch. D. 858. “ It is impossible to annex to an estate 
previously clearly given an additional condition from words which are 
capable of being rendered historically, that is, which may bo iuterprefod 
as a description only of what must occur before the estate given to tbe 
person in remainder can arise” {Edgeworth v. Edgeworth (1869), L. it. 4 
II. L. 35, per Lord Westbukt, at p. 41). The principle may bo applied 
not only where the contingency in question is a condition subsequent for 
the determination of the previous gif t, but where it is a condition precedent 
to that gift {Be Sanforth^s IfiM, [1901] W. N. 152). A gift in default of 
appointment under a power is not of itself contingent on the oxpreise of 
that power ; aa to tho divesting of such gifts Uj appointments under tlie 
power, see title Powers, Vol. XXllI., p. 46. 

(d) Maddieonv. Chapman (1858), 4 K. & J 709, per Wood, V.-C., at 
p. 719 ; M*Kay v. M^Kay, [1901] 1 I. R. 109, 120. 

(e) ” The true way of testing Umitatious of this nature is this : Can 
the words which in form import contingency bo rf-ead as equivalent to 
‘subject to the interests previously limited’” {Maddison v. Ohemman, 
supra, per Wood, V.-C., at p. 719, affirmed (1859), 3 Do 0. & JT. 636; 
Be Martin, Smith v. Martin (1885), 63 L. T. U,per Kay, J., at p. 35; 
Be ShuclchurgEs Settlement, Bolertson v. Shuckhurgh, [1901] 2 Ch. 704, 
798 ; compare Birds v. Askey (No. 1) (1867), 24 Iteav. 616). 

{/) Maddison r. Chapman, supra, at p. 720; Edgeworth v. Edgeworth, 
supra, per Lord Hatherley, L.C., at p. 40 ; Merchants' Bank of Canada v. 
Keefer (1885), 13 Canada Supreme Court Reports, 515 (the words ” if then 
living ” there added a contingency because they wore otherwise redundant). 

{a) Jones V. Westcomh (1711), Free. Ch. 316 ; Prestwidge v. Oroombridgs 
(1833), 6 Sim. 171 ; Lenox v. Lenox (1839), iO Sim. 400, 409; Wing v. 
Anofavc(1860), 8 H. L. Cas. 183, 200; Be Chappeirs Trwfft (1862), 10 W, Jl. 
673 ; and see Wahnesley v. VoAighm (1857), 1 De G. & J. 114, The 
leading case, that of Curius and Coponius (B.c. 68), Cicero, Oratio pro 
C©eina,c. 18, cited in Winqv. Angrave, supra, per Lord Cahpbeu., L.C., at 
p. 200; Hall v. Warren (1861), 9 H, L. Cas, 420* 429, 430, affirming 
Warren v. Buddll, Ball v. Wa/nen (1858), 4 K. ip J. 603^ 510, where 
the case of Curius and Coponius, supra, is fully quoted, 

{h) As, for instance, where the gift over ia on death o^ Hie prior donee 
beftre attaining twenty-one, or satisfying some other condition whloh is 
satisfied during the testator’s life {Cjm^e v. Qou^h (1761)), 3 Bro. C. C. 
396, n.; 4 Term Rep. 707, n. ; voo v. Brabant (1791), 3, Bro. C. C, 

D D 2 
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BwSft, 7. 1454. In ail thsee cases it is necessary to find in the will and the 

Conditional nature of the provision some indication of the intention of the 
OiftE. testator to this effect (i); the event upon which the gift over is 
Bestri^n on to come into operation, as well as upon the events expressly 

this canon of mentioned in the will, must be an event implied by, if not expressly 
construction, indicated by, the will (k). 

EumplcB of Thus, if there is a conditional limitation over of an estate defeat- 
application. Jug g prior absolute interest, and the latter by any means whatever 
is out of the way, the subsequent limitation may take effect ({). 
Again, where there is a prior particular interest given, with 
remainder to a person unborn, and on the death of the donee in 
remainder, or on his death under age, there is a gift over, then, 
though the unborn person never came into existence (w) and so 
could not literally fulfil the condition of dying, or dying under 
twenty-one, it is inferred that the gift over is to take effect (rt), 
whenever it can do so in immediate succession to the prior 


393 ; 4 Term Rep. 706 ; Humherstone v. Stanton (ISIZ), 1 Yes. & B. 385 ; 
Cox v. Farker (1866), 22 Beav. 168). In Williams v. Chitty, Ghitty v. 
Ohitty (1797), 3 Yes. 646, the contrary contention was abandoned. These 
oases were explained in Kellett v. Kellett (1871), 6 I. R. Eq. 298, 306. 
l%e same rule applies in a ease where the prior donees are a class (Brookman 
V. Smith (1872), L. R. 7 Exch. 271, approving Tarbuck v. Tarbuck (1830), 
4 L. J. (CH.) 129); and it appears to apply to a gift by way of 
substitution (see p. 729, ante), where the events giving rise to the sub- 
stitutional gift do not happen (see Hamnam v. Sims (1858), 2 De G. & J. 
161, C. A., per Turneh, L.J., at p. 164). The fact that the prior gift fails 
by reason of some rule of law, such as the law of mortmain, may not, 
however, prevent the gift over from taking effect according to this 
principle {Hall v, Warren (1861), 9 H. L. Cas. 420, disapproving A.-O. v. 
Hodgson 16 Sim. 146, and Philpott v. St George's Hospital (1856), 

21 Bear. 134, reversed on another point (1857), 6 11. L. Cas. 338). As to 
cases where the event provided for happens, and the prior donee dies in 
the life of the testator, see p. 796, ante. 

(i) Be Tredwell, Jeffray v. Tredwell, [1891] 2 Ch. 640, C. A., per Bowen, 
L.J., at p. 666; ana see Eastwood v. Lockwood (1867), L. R. 3 Eq. 487, 
402 ; Pride v. Books (1868), 3 De G. & J. 252, 267, C. A. 

{k) Underwood v. Wing (1855), 4 De G. M. & G. 633; M'CaHhy v. 
McCarthy (1878), 1 L. K, Ir. 189, 196, 197. 

{1) Avelyn v. Ward (1760), 1 Yes. Sen. 420 ; Be Sheppard's Trusts 
1 K. & J. 269, 276; Barnes v. Jennings (1866), L. R. 2 Eq. 448, 461 ; 
Edgeworth v. Edgeworth (1869), L. R. 4 H. L. 35, 40 ; see also Be Green's 
Estate (1860), 1 Drew. A Sm. 68; Be Smith's [Betty) Trusts [IS 65 ),L. B. 1 Eq. 
79, 83. 


(m) See Foster v. Cook (1891), 3 Bro. C. C. 347 (child still-bom; gift 
Ibver literally took effect). 

(n) Jo'Ms V. Westoomb (1711)^ Free. Ch. 316 (to child testator’s wife was 
then enceinte with, there being no such child); Andrews d. Jones v. 
Fulham (1738), 2 Stra. 1092 ; OuUiver d. Fulham v. Wickett (1741), 1 Wils. 
105 (against tne opmion of the Court of Common Pleas on the same will in 
Boe d. Fulhem v. Wiohett (1741), Willes, 303 ; as to these cases, see Frog- 
mortofi (?. Bramstonc^v, Holyday (1766), 3 Burr. 1618, per Lord Mansfield, 
C.J., at p. 1624; and note (^, p. 806, post); underwood v. Wing, 

at p. 662; Fonnerem v, Fomnereow (1746), 8 Atk. 314; SiaUum v. 
(1774), Cowp. 40. So where the prior donees are a class (Meadows 
V. Farry (1812), 1 Ves»4&B. 124; Murray v. Jones, Fawcett v. Jones (1813), 
2 Yea. A B. 313 ; MaMnnon v. Peach (1833), 2 My. & K. 202 ; Wilson v. 
Mount (1840), 2 Beav. 397 ; Doe d. F^ers v. ChaUis (1862). 18 Q. B. 224, 
230, Ex. Ch., affirmed, tad nom, Evers v. Challis (1859), 7 H. L. Cas. 631 ; 
LoMhkrr. Buck (1866), 2 Drew. & Sm. 484 ; Beardsley y. Beynon (1866), 
13 W. R. 831 )« 
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limitation in the manner of a remainder (o). In cases where e gift 
is made with an obligation imposed on the donee to do some act^ 
with a gift oyer in default of performance, then it is inferred that 
the gift over is also to take effect if the donee dies in the testator's 
lifetime without having performed the condition (p) or fails to 
come into existence (q). 

Where the testator makes a gift to a woman of an interest for Gift orer on 
her life if she so long remains unmarried, and then directs that in miirriaat« 
the event of her marrying the property shall go over to another, cStMtSSS; 
without more, then the gift over takes effect upon the determination 
of her estate, whether she marries again or not; upon her marriage, 
if she marries, and upon her death, if not(r). Conversely where 
the first gift is during widowhood, and the gift over is on death, 
the court infers that the gift over is to take effect also on 
remarriage («). 

So, too, where, after a gift to one person for his life or until some Bankruptcy 
event such as bankruptcy, there is a gift over on some of such w death 
events, but the other events are ignored by the testator, the court chwieabiy, 
infers that the gift over is also to take effect on death or on the 
other events, in a case where the inference is consistent with the 
whole will (t). 


(o) In Evers v. Challis (1859), 7 H. L. Oas. 531, 549, 655, the oaso of 
0-ulUver d. Fulham v. Wieketi (1741), 1 Wila. 105, is oxplaiuod as based on 
the dootiines relating to contingent remainders ; ana the gift in Etu 
V. ChalliSt suprat was held valid and able to take effect as a ooutln>?;<^rst 
remainder. The doctrine does not apply to a gift over by way of 
executory devise, the contingencies in winch cannot be split so as accurately 
to correspond with the events that have happened {Hanoook v. Watson, 
[1902] A. C. 14). It applies, however, to limitatfons of personal estate 
which may take effect immediately on the termination of prior limitations 
in the manner of a remainder {Jones v. Westcomb (1711), I^ec. Olv 316). 

ip) Avelyn v. TFard (1760), 1 Vos. Sen, 420 /devise on condition prior 
devisee gave a release, and if he neglected, tbt.i over) ; Doe d. Wells y. 
8coU (1814), 3 M. ds S. 300 (devise on condition of assnring certain 
lands in a certain manner, and in default, then over) ; Underwood v. Wing 
(1855), 4 De G. M. & G. 633, 662, 663. 

(o) Scatterwood v. Edge (1698), 1 Salk. 229. » 

(r) Brown v. CuUer (1681), T. Raym. 427 ; Lus^ord v. Oheeke (1683), 3 
Lev. 126; Jordan v. Holkham (1763), Amb. 209; Gordon v, AdolphuB 
(1769), 3Bro. Pari. Cas. 306; Ifsadsv. Wood (1864), 19 Beav. 216 ; Brown§ 
V. Hammond (1858), John. 210 ; Brown v. Jarvis (1800), 2 De G. V, k J. 
168 ; Walpole v. Laslett (1862), 1 New Rep. 180 ; Eaton v. Hewitt (1862), 2 
Drew. & Sm. 184 ; Wardroper v. Out/icld (1864), 10 Jiir. (K. s.) 194 ; Vndep- 
IM V. Eoden (1876), 2 Ch. D. 494, 497 ; Be Mason, Mason v. Mason, [1910] 
1 Ch. 695, C. A. ; Be 0am, Buff v. Sivers (1890), 63 L. T. 746 ; and see 
O'Donoghue v. O'Donoghue, [1906] 1 I. R. 482 (settlement). This doctrine 
was held not to extend to a gift over to the woman with other persons on 
her remarriage, so as to make it take effect on her death, in Fue v. 8(dter 
(1832), 6 Sim. 411 ; but this case is said to be wrongly ^eoided in UndifMll 
V. Boden, supra, and has not been followed in TT/irdroper v. Outfiel^ tupra, 
and Scarborough v. Scarborough (1888), 58 L. T. 86L 
(t) Bainbridge v. Orcasg (1852), 16 Beav. 26; Stanjord v. J^tanford 
(1886), 34 Ch. D. 362 ; Be Dear, Eelby v. Dear (1889), 58 L. J. (CH.) 659 ; 
Stainer V. Hodgkweon (1908), 73 L. J. (cH.) 179, 183, m;* and see Be 
Oaiieion (1909), 28 New Zealand Law Reports, 1066; and compare 
p. 718, ante, as to the ascertainment of a class on endh events. Contra, as 
to settlement inter vivoe, Be WyaU, Oowan v. Wyatt (1889), 60 L. T. 920. 

(t) Etchee v. Etches (1866), 3 Drew. 441 (gift until bankrnptcy ; gift 
over on death implied) ; Be Seaton, Ellis v. Seaton, [1913J 1 Ch. 614 
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, . 1465 . A gift over or other clause may be an indication of 
i^atention more or less valuable according to the context and the 
OjiTCumetances (a)« Ambiguous words in an original gift may be 
explained by unambiguous words in a gift over (b) or other sub- 
sequent clause (c); but where the words in an original gift are 
plain and unambiguous taken by themselves, a gift over confined 
to one particular event does not compel the court to place a forced 
construction upon the original gift (d). 

A gift to a donee at a specified age, followed by a gift over on 
bis death before that age without issue, is prirnd facie vested 
independently of that age (c). 

1466. In a case where the court finds an intention expressed 
that a person claiming under the testator as on intestacy shall not 
take in any event, but the testator has only expressly provided for 
other persons to take in certain contingencies, the latter con- 
tingencies may sometimes be disregarded as conditions precedent, and 
the gift in the will may take effect as a vested interest in all events (/). 

Except in such cases, however, the title of the heir-at-law or 
person claiming on a failure of the gift or for want of disposition 
by the testator is not excluded merely by reason that the testator 
has not contemplated all contingencies ; such person takes on every 
event that the testator has not provided for (g), 

(^t until ahe should receive a legacy) ; compare lie Akeroyd'a i^ettlement, 
Soberts v. Akereyd, [1893] 3 Ch. 363, C. A. (gift over on bankruptcy 
implied), distmjjuiahing Be Tredwellt Jeffrey v. Tredwell^ [1891] 2 Cli. 640. 
The diB^ction, in all th^ege cases is between a limitation for a definite period 
with a gift over on some of the events defining that period, when the above 
rules may apply, and a limitation followed by an executory gift over on 
any collateral contingency, which is to determine the first estate sooner 
than it would otherwise be determined {Sheffield v. Orrery (Lord) (1746), 3 
Atk. 28^ 286 ; Wakiole v. Lastetl {IS%2), 1 l^w Rep. 180). 

(a) BougUon v. James (1844), 1 Coll. 26, per Knigut Brucb, V.-C., at 
p. 44. 

(h) Balph V. Garrick (1879), 11 Ch. D. 873, 884, C. A. ; and see Judd v. 

(1830), 3 Sim. 526, reconsidered in Hunter y. Judd 4 Sim. 465. 

(c) As, for instance, an advanoement clause or hotchpot clause, as in 
Vivian v. Mills n839»), 1 Beav. 316; Harrison v. Orimwood (1849), 12 
Bear. 192, 199, differently reported 18 L. J. (dn.) 485; Walkers. Simpson 
(1856), 1 J. 713, 720; and see Be Jacob's WiU (1861), 7 Jur. (N. s.) 
302 ; Be Turney, Turney v. Turney, [1899] 2 Ch. 739, 746, 748 (provision 
for interest on the “ lespeotive portions ” of children until they attained 
twenty-five, and gilt over of the share ” of a child not attaining 
twenty-five to a stranger). 

(d) Be Bawlinson, Hill v. Withal, [1909] 2 Ch. 36, 39 ; and see Walker 
•v. Mower (1862), 16 Beav. 365. 

(e) Bland v. WiUkms (1834), 3 My. & K. 411, per Leach, M.R., at 
p. 417: Vlf, upon a death under ’’ [the specified age], issue was 
left, then the gift over is not to take place ” ; Mytton v. Boodle (1834). 6 
8im. 467; Fhippe y. Ackers (1842), 9 Cl. & Fin. 683, H, L., where the 
guestio^ addressed*' to the judges omitted the words without leaving 
issue,'’ in order, apparently, to have the case of I)oe d. Hunt v. Moore 
llgll), 14 East, 601 (a case of real estate ; see n. 807, post), reconsidered ; 

V. !f#tk«reK(l863), 1 De G. J. & Sm. 184 ; Wkitter v. Bremridge 
L. R. 2 £q. 736 (residue; gift over on donee not attaining 
#pe<iied age or leavui|^mab issue) ; O'BeiUy v. Walsh (1872), 6 L R. £q. 
4^5 ; Me Batema^^s Trusts (1873), L. R. 15 Eq. 866. 

(f) BfOd^ord y. Foley (1779), Doug. (k. b.) 63 (heir-at-law). For cases 
of exclmdoti of next of kin, see note (tt), p. 618, arde. 

(g) Amherst y* Lytton (1729), 6 Bro. Pari. Cas. 264; Sheffield y. Orrery 
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(li.) Canons Aj>f^iccd>U.P) Real Fetate, 

1457. The principal rule as to real estate is the rule of law 
that a legal limitation (h) which in ite inception can operate IMS a 
remainder shall be allowed to do so {i\ and apart from statute (k) 
shall not operate as an executory devise. The court is unwilling 
to hold that the estate in fee is in abeyance ({). 

1458. The gift may be vested, where it may take effect as a 
remainder and the contingencies described are those on which the 
preceding interests determine and the gift should come into posses- 
sion (m). Thus, the words in default of issue ” or ** in default ol 


{Kmdtttattil 

Bale as to 
remalndsiiu 


Contioaenciet 
rolenrlnf to 
dotennlnAtlon 
oC prior 
iniereatB. 


such issue ’* introducing a gift after an estate tail are considered and 
used as apt words for introducing a remainder, and not as words ol 
contingency («), and may be so even after gifts for life only to the 
issue (o) ; and the gift may take effect although issue has come into 
existence and failed (p). 

Similarly, where real estate is devised to a person and his heirs or 
to a person generally when or if he shall attain a specified age, the 5ah intwim 
circumstance that a prior estate to endure pending his attainment gift, 
of that age has been given to some other perton, either for the 
benefit of the subsequent devisee himself, whether generally or in a 
particular manner, as for his education and maintenance (g), or for 
the benefit of the prior devisee or other persons (?’)> is an indication 


(Lord) (1745), 3 Atk. 282. 285, 286; Ihe d. Vesseuy. Wilkinson (\im, 2 
Term Kep. 209, 218 ; ShuUham v. *Swt<A(1817), 6 Dow, 22, 11. L. ; IHcien 
V. Clarke (1837), 2 Y. & C. (ex.) 572. 

(h) Ae to a doubt with regard to the effect of the Land Transfer Act, 

1897 (60 & 61 Viot. o. 65), on the existence of such limitations in a will 
subject to the Act, see title I^rjpetuities, Vol. XXII., p. 314, note (n); 
and compare Ee Malin, National Trustees, etc, Co., Ltd, v. Loughnan, [1912] 
Victorian Law Reports, 259, per A’Beckett, at p. 263. . 

(i) This is known as the rule in Purefoy v. Eogers (1671), 2 Saund. 880; 
see title Real Phupeuty and (/Hattels Rea. Vol. XXJV., p. 232. As 
to this rule being independent of intention, see p. 663, ante, 

(k) Real Property Act, 1845 (8 dc 9 Viet. o. 106), s. 8; Contingent 
Remainders Act, 1877 (40 & 41 Viet. o. 33), s. 1; see, generaUy, title 
Real Property and Chattels Real, Vol. XXlVs, pp. 225, 226. 

(l) Pearks v. Moseley (1880), 5 App. (Jas. 714, per Lord Selbdune, L.C., 
atp. 721. 

(m) Boraston's Case (1587), 3 Co. Rep. 19 a; Tudor, L. C. Real PTOpi, 
4th ed., p. 427 ; Leadbeater v. Cross (1876), 2 Q. B. D. 18 (if donees in tail 
“^ould die” without leaving lawful issue leaving subsequent donees 
surviving) ; see the general rule, p. 802, ante. 

(«) White V. Summers, [1908] 2 Ch. 256, per Parker, J., at p. 271. 

(o) Goodright d. Lloyd v. Jones (1815), 4 M. & S. 88. 

(p) Doe d. Dacre (Baroness) v. Dacre (Dowager Lady) (1798), 1 Bos.dcP. 

250; Lewis d. Ormond v. Waters (1805), 6 East, 336; Ashley v.- Ashley 
(1833), 6 Sim. 358, 363. , « ' 

(q) Qoodtitle d. Hayward v. Whitby (1757), 1 Burr. ^8 ; Denn df SaUer- 
ihwaitey, Satierthwaite (1765), I Wm. BL 519; Stanley v. 8i(mleg (lB09), 
16 Ves. 491 ; Goodtitle d. Eevellv, Parker (ISIZ), 1 M. & S. 692 (renewable 
leaseholds); Wartery , Eutqhinson(l^2^),lB. 6bC.12l \ S.C.fl 821)^5 Moore 
(c. p.), 143; Doe d. Cadogem v. Ewart (1838), 7 Ad. & £1. 686, 663, 665 ; 
Jaeksony, Marjoribanks(lUl), 12Sim. 93 ; Oreeney. Pooler (i648), 2 Y. &C. 
Ch.Caa. 617,522; Mtlwyv. Jfifroy(1844),14Sim.48(blendedfuDd); BiM 
V. Bird (1842), 6 Jur. 1030 ; Be MoUram (1864), 10 JMr. 8.) 916. 

(r) Boraston's Case (1687), 3 Co. Rep. 19 b; Taylor di Bmih y.BiddaU 
(1678), 2 Mc^. Rep. 289; Mansfield v. Dugard (1713), 1 Eq. Can. Abr. 194, 
Id, 4; Doe d. Morris r. Undsrdown (1741), Willes, 296 ; Doe d. Wheedon t. 
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saoT. 7. that the attainment of that age is not the time when the estate is 
Co^tlonal to vest, but is an event on the happening of which the estate, already 
OiftB . vested, is either to come into possession or to be divested («). 

Gift from and On the other hand, a devise, after a prior gift for life, to a 
after death child of the life tenant or other donee if attaining a specified age is 
of life tenant. uq|; made vested merely by the fact that it is expressed to take effect 

from and after ” tlie death of the life tenant (t), although this 
expression may be of importance if there are other indications of 
such an intention (a). 

Gift oTcr, 1459. An inference that the gift is vested is drawn, in a suitable 
context (6), from the circumstance that the estate is given over in 
the event of the first devisee dying under the specified age with 
or without other contingencies, even where there is no express 
provision for the meantime (c). This is on the ground that the 

hm (1789), 3 Term Rep. 41 ; Parkin v. Knight (1846), 15 Sim. 83, 86; 
James v. Wynford (Lord) (1832), 1 Sm. & G. 40 ; compare Hook v. Taylor 
(1706), 2 Voni. 561 (maintonance until placed out apprentice). 

(«) Phiyys V. Acfcm (1842), 9 Cl. & Fin. 583, H. L.,p6r Tindal, C.J., at 
p. 591. 

(t) Alexander v. Alexander 16 C. B. 59; He Williams, Spencer y. 

Bnghouse (1886), 54 L. T. 831 ; Re JohsontJohson y. Richardson (1889), 44 
Ch. D. 154. 

(a) Andrew y. Andrew (1876), 1 Ch. D. 410, C. A., where, as pointed out 
in Re Jobsortt Jobson v. Richardson, supra, per North, J., at p. 158, there 
was a pft over in default of the tenant for life havinjif ason ; Re James (ISM), 
61 L. T. 696; compare Tatham y. Vernon (1861), 29 Btw. 604, 617. In 
SimmondsY, Cock (1861), 29 Beav. 455, the condition as to age was held to 
bo siibHequent in the particular context. 

(b) The rule is inapplicable where the context is unsuitable, as where 
there is an express direction as to vesting, or the specified age is an element 
in the description of the donee (Russell v. Buchanan (1836), 7 Sim. 628 ; 
Bull Y. Pritchard (1846), 6 Hare, 667 ; Blagrove v. Hancock (1848), 16 
Sim, 371). 

(fl) Edwards v. Hammond (1683), 3 TiOV, 132 ; 1 Bos. & P. (k. r.) 324, n. 
(aurrondor of copyholds : remainder to eldest son and his heirs, if he live 
to attain Iwentj-one ; if he die before twenty-one, to surrenderor and his 
heirs) ; Brom field v. Crowder (1806), 1 Boa. & V. (n. r.) 313, affirmed (1811), 
II. li. (see 14 East, 604) (remainder to J. B. if he should attain twenty- 
one, but in case he died under twenty-one and C. D. should survive him, 
over) ; Doe d. Roake v. Nowell (1813), 1 M. & S. 327, affirmed, sub nom. 
Randoll v. Doe d. Roake (1817), 6 Dow, 202, H. L. (remainder to R.’s 
children equally at twenty-one ; but if only one child should live to attain 
such age, to him or her, at twenty-one ; and in case R. died without lawful 
issue, or such issue should dw before twenty-one, over) ; Doe d. Hunt v. 
Moore (1811), 14 East, 601 (immediate devise to M. when he attained 
« twenty-one, but in case he died before twenty-one, over) ; Farmer v. 
Francis (1824), 2 Bing. 161 ; (1826), 2 Sim. & St. 505 of residue, in 
remainder after life estates to A. and B., to children of B. living at death of 
survivor of A. and B. equally when and as they respectively attain twenty- 
four ; but in case there shall be no such issue, or being such all shall die 
without lawful issue under twenty-four, over) ; Doe d. DoUey v. Ward (1839) 
9 Ad. A; £1. 582 (remainder to snoh of A.'s children as she now has or may 
have, sons at twenliy-tliree, daughters at twenty-one ; and in case of the 
- dMth of any child or children, if a eon under twerty-three, and if a daughter 
tmder twenty-one, over to the survivors ; and in case only one child etc., 
to stioh chttd so attaining snoh age); Phipps v. Ackers, supra; S. C. 
(1835), 3 01. & Pin.' *702, 715, H. L. (trust for A. when and so soon 
as he should “attaud twenty-one ; but in case he should die before he 
idiould attain twenty-one, without leaving issue of his body, over); 
Emworth v. Scale (1855), 1 Jur. (n. s.) 698 (trust for H. and his heirs 
jf he should attain twenl^^one, and if he should die before twenty-one* 
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eoort disoovers m intuition that the first devisee shetdd take 

all that the testator has to' give, except whatever interest the person CosiWoiiiil 

claiming under the devise over is entitled to, wliich gives the first 

devisee the immediate interest subject to being divested under the 

gift over(d). There is no difference in this respect with regard to 

legal or equitable interests (e), or with regard to devises to 

individuals or to classes (/). 

A similar inference has been made where the origiiuil gift was Contio^ndea 
apparently contingent on surviving a life tenant, but there was a to which 
gift over if the donee should die in the lifetime of the life tenant 
without leaving issue (</). It is difficult to make such an inference 
where the gift over is contingent on an event which cannot happen 
until after the death of the first taker (h), or has no relation to the 
first taker’s interest (t), or if the attainment of a specified age is 
part of the description of the donee, or otherw'ise the description of 
the donee itself contains a contingency; in such Ciises a gift in the 
interim or a gift over has no effect in making the gift vested (a). 

Particularly, there is a difference (6) between a gift to such a person 
as attains, or to such of a number of persons as athiin, a spi'cilied 

over) ; and see J\e Den nitt ( 5 ( Uitario J^aw lieportK, 4fl. /he d. Ihllei/ 

V. Ward (ISliO), 9 Ad. & El. 682, however, appears to be decided on the 
ground that by the form of tlio original gift the devise was vested at birth, 
with a potitpoiied time of enjoyment (see p. Id^.ante ) ; and it was said that 
the device over to the other childreii did not make hucIi a distinction as 
to escape from the authority of Doe d, Koake v. Nowell (1H13), 1 M. 

327; see Doe d. DoUey v. Ward, supra, at p. COb. In Phipps v. AeLre 
(1842), 9 Cl. & Fin. 583, If, L., the question addressed to the jiidi.,og 
omitted the words without leaving issue of his body,” so that the limita- 
tions submitted to tbem were similar to the limitations in Doe d. Hunt v. 

Moore (1811), 14 East, 601, which had been doubted in Phipps y. Ackers 
(1835), 3 Cl. & Fin, 702, H. L., per Lord Erougham, at pp. 715, 716 ; no 
importance appears to have been attached to the omitted wor^s in the 
speeches in the House of Lords. These cascis were cited with approval in 
Egerton v. Broienlow {Earl} (1853), 4 II. L. Oas 1, at pp. 224, 226, 226. 

(d) Phipps V. Ackers, (1842), 9 Cl. & Fin. 68d, H. L., per Tinual, C.J., 
at pp. 591, 692 ; Bull v. Pritchard (1846), 6 Hare, 667, per WroKAM, V.-C., 
at p. 67 L adopted in Boulton v. Beard (1853), 3 Do G. M. & G. 608, per 
Turner, L.J., at p. 613. • 

(«) Phipps V. Ackers (1^42), 9 Cl. & Fin. 683, 11. L., per Lord UkougUam, 
at p. 699 ; Sta/nley v. 8Umley (1809), 16 Ves. 491 (executory trust). 

(/) Doc d. Eoakev. Nowell, supra ; Doed. DoUey v. Ward, supra, atp. 607. 

(g) Finch v. Lme (1870), L, R. 10 Eq, 601 (life interest to wife, and 
after her death to H. if living at death of wife, but if she should die in 
lifetime of wife without leaving issue surviving). But a gift over on tho 
dea^ of the donee before the tenant for life, simply and witlnmt any 
further contingency, does not raise tho same inference {Doe d. Planner v. 

Scudamore (1800), 2 Bos, &; P. 289). As to tho effect of gifts at a 
specified ago followed by a gift over on death under the specified age 
without issue, see p. 806, ante, 

(h) L*Estrange v. L'Estrange (1890), 26 L. R. Ir. 399, 417, C. A. • 

{%) Price v. EaU (1868), L. R. 6 Eq. 399, 403 (“ the ^ntingcncy^which is 
introduced does not fit in with the prior interest given ”). 

(а) DuMeld v. Duffield (1829), 3 BU. (n. s.) 260, 333, H. L. ; Feeting v. 

Alien (1843), 12 M. & W. 279 ; Bull v. Pritohard 6 Hare, 667, 571, 

672; Eolmee v. PreecoU (1864), 10 Jur. (N. B.) 507 ; Ehodeeev, Whitehead 
(1866), 2 Drew. & Sm. 632, 636; Price v. Hall, eufra, at p, 402. 

(б) Doe d. Dclley v. Wa/rd, supra, at pp. 605, 606 V Hpmee v. PreeootP, 
supra, per Wood, V.-C., at p. 613 ; Be Hume, Public Trustee v. Mabey, 

[1912J f Ch. 693, per Pabxeb, J., at p. 699 ; see, however, Be Mid-Kent 
Baikoap Act 1866, Ex parte Styan (1859h John, W, 896. 
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Ssof » 7. (c\ and a gift to all thoso persons at tltat age or wHo attain 

ConAtlonal that age (e ) ; the latter forms of gift <^n m^h more easily be 
0^. construed as vested, especially if they take effect as remainders. 

1460. The rules applicable to real estate apply also to a fund, 
rules ire whether entirely composed of personal estate or a mixed fund, 

applicable, which is directed to be converted into real estate (/). 

A trust for sale of real estate, and for payment of the proceeds 
to certain donees, ascertained without reference to the time or other 
features of the sale, where the sale is merely for the purpose of 
division, and for the convenience of the estate, does not make the 
sale a condition precedent to vesting of their interests (g). 


Property 
to which 
rules apply. 


(iii,) Canons Airplkohle to Legaciei out of Personal Patate, 

1461. The following rules apply to specific legacies of personal 


(c) Such a devise was held contingent on attaining the specified age in 
limitations construed as operating as contingent remainders in Bracken* 
bury V. Oibhona (1876), 2 Ch. D. 417 ; Symes v. Symes, [1896] 1 Ch. 272 ; 
White V. Summers, [1908] 2 Ch. 256 ; and in gifts operating as executory 
limitations in lie Finch, Abbiss v. Burney (1881), 17 Ch. D. 211 (equitable 
estate) ; Be Lechmere and Lloyd (1881), 18 Ch. D. 524 ; Miles v. Jarvis 
(1883), 24 Ch.D. 633; Bean v. Dean, [1891] 3 Ch. 160; Be Bourne, Bymer 
v. Earnley (1887), 66 L. T. 388. 

(d) See Farmer v. Francis (1824), 2 Bing. 151 ; S. C. (1826), 2 Sim. & St. 
606 ; Doe d. Dolley v. Ward (1839), 9 Ad. & EL 682 ; Aitwater v. Attivater 
(1863), 18 Beav. 330. 

(e) Such a gift vested at birth, subject to be divested on failure to 
attain the age in Biley v. i^ameW (1849), 3 De (}. & Sm. 629, explained 
in Be Finch, Abbiss v. Burney, supra, per Jess£L, M.R., at p. 222, as 
decided on the ground that a power to grant leases during minorities 
had no moaning unless minors had an interest ; Andrew v. Andrew 
(1876), 1 Ch. D. 410, C. A. (as to which case, see note (o), p. 808, ante) ; 
Musheity. Eaton (1876), 1 Ch. D. 435, where a reference to children bom 
in due tune after the death of the tenant for life showed that the attain* 
ment of a specified age was not part of the description ; see Be Finch, 
Abbiss V. Burney, supra. The rule of construction on which the^je cases 
were decided depends partly on the law as to contingent remainders, and 
partly on the principle that as to real estate the courts are unwUling to 
hold the fee to be in abeyance {Pearks v. Moseley (1880), 6 App. Cas. 714, 
per Lord Selborne, L.C., at p. 721). Even in case of a remamder, such 
words jack make the gift contingent, and these cases have no 
application to wills where the limitations are not legal remainders 
(^Wingv. Allan (1843), 12 M. & W. 279, 300, 301; Udmes y, Prescott 
(1864), 10 Jur. (N. S.) 607 ; Bhodesv, Whitel^ad, supra ; Perceval v. Perceval 
(1870),L. R. 9Eq, 386; 22a A'ddarajrruafs(1871),L. R. 11 Eq. 659; Pearks 
^v. Moseley, supra, at p. 730; Ferguson v. Ferguson (1886), 17 L. R. Ir. 
652, 669, 660; and compare Berrv v. Berry (1878), 7 Ch. D. 657; Be 
Brooke, Brooke v. Brooke, [1894] 1 Ch. 43). The case of Browne y, Browne 
(1866), 3 Sm. & G. 668 (better reported, 26 L. J. (cir.) 636 ; see Best v. 
Bonmall (1871), 40 L. J. (CH.) 160, 162, 163), contra, is disapproved in 
Uolmesy. Prescott, supra, and is said not to bo law in Be WtUiams, Spencer 
V. Brighpusc (1886), 64 L. T. 831, per Chittt, J., at p. 833. Compare the 
coses as co personal-estate, for example, BuU v. PrUohard (1826), 1 Russ. 
S29 ; Webster v. Boddington (1868), 26 Beav. 128. 

PottWan (1S36)» 1 Keen, 186; Voc^on v. Marjoribanks 
(I84l)» 12 Siia. 93, 98. 

(o) Parker v. Sowefky (1863), 1 Drew. 488, 496 ; 4 De G. M. & G. 321 ; 
and w Be Baw^ Ahffis v. GHjmhs (1884), 26 Ch. D. 601, 602. As to 
the effect ot trusts for sale v<»a for remoteness, see title Perpetuities, 
Voi. XXIL, p. 318; as to the rules applicable to bequests of the proceeds 
ef sale of ml estate, m p* 811, post. 
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a ol real estate hdd % 

ao far as charged xm OoadMicsitt 
given together with SMto* 

^ single description in 


estate, iboluding least 
on trust for . sale (i); and" 
such personal estate. Where 
leaseholds or other pei*sonal estate, ntiv. 
terms such that according to the canons above Btated there is a 
vested estate conferred in the freeholds, the interests in the lease- 
holds or other personal estate may also be considered as vested, 
although, according to the canons stated below, they would be 
regarded as contingent (A:), but the rules of law as to contingent 
remainders in real estate do not prevent effect being given to the 
intention as to the personal estate (/.). 


1462. In all cases of legacies given on any future event, whether Distinction 
certain to happen or not, the question of vesting is whether the 
gift is wholly dependent on that event (m), so that it must have pSym^t" 
happened before any part of the testator’s bounty can attach to the 
legatee (?0> whether the time of payment only is postponed to 

that event ; the legatee may take a vested interest at once subject 
to such postponed payment (o). 


1463. Where the gift is a simple gift at a future event, or from GiftconUined 
and after a future event, or is contained wholly in a direction to wholly in 
pay, or to divide or to transfer, at or from and after a future 
event, so that there is no gift except in the direction to pay or 
transfer, the vesting is privid facie postponed until that event 
happens ; and consequently if the legatee dies before that event 
his representatives are primd facie not entitled to payment ( p). 

Thus, a legacy to a named person at a certain definite future 


(A) Ingram v. Suckling (1859), 7 W. R. 386 ; He IJudaona (1843), Drury 
temp. Sug. 6. 

(i) Be EarVs Trusts, Ex parte Block (1868), 3 De G. & J. 195 ; BelkUrs v. 
Bellairs (1874), L. R. 18 Eq. 510, 614. 

{k) Farmer v. FrameU (1826), 2 Sim. & Rt. TM (residue) ; TapscoU v, 
Newcomb (1842), 6 Jur. 756 ; Biley v. Garnett (1849), 3 De G. & Sin. 629 ; 
James v. Wynjord {Lord) (1862), 1 Sm, & G. 40, 69, 60. 

(l) Holmes v. Prescott (1864), 10 Jur. (N. s.) 607 ; WhUe v. Swmmere^ 

[1908] 2 Ch. 256, 264. , 

(m) In such oases " the time is annexed to the substance of the gift ** 
{Monkhouse v. Holme (1783), 1 Bro. C. C. 298, 300). 

(w) May V. Wood (1792), 3 Bro. C. C. 471, 473; Leeming v. SherrMt 
(1842), 2 Hare, 14, 19. 

(o) The court adopts the view of the civil law that such a legacy is 
debitum in prmenti, solvendum in futuro (Maddison v. Andrew (1747), 1 
Ves. Sen. 68, 69 ; Monkhouse v. Holme, supra, at p. 300 ; Criekett v* 
Dolby (1795), 3 Ves. 10, 13). Accordingly, if the legatee has a vested 
interest, but he dies before the date of payment, his representatives are 
entitled {Bateman v. Boaoh (1726), 9 Mod. Rep. 104). 

(p) Stapleton v. Cheales (1711), Free. Ch. 317 (the second rule in this oasey; 
Leake v. Kobinson { 1817), 2 Mer. 363, per Gbakt, M.R., at p. 387 ; Webber v. 
IVeb&cr (1823), 1 Sim. & St. 311 (marriage) ; Murra/y Tancred (1840), 10 
Sim. 465 ; Leeming v. SherraU (1842), 2 Hare, 14, 18 ; Bruee v/Oharlion 
(1842), 13 Sim. 66; Chevaux v. Aislabie (1842), 13 Sim. 71; Lang v. 
Ptyh (1842), 1 Y. & C. Ch. Cas. 718 ; Beck v. Bum (1844), 7 BCfeV. 492 
(Which case, however, should have been decided otherwise becaittse of the 
intervening life estate; see Adams v. Boharts (1868), 25 Bear. 668, 661); 
Morgan v. Mosfgm (1860), 4 De G. & Sm. 164 (memri^e)'; Qardimer v* 
Slater (1868), 25 Beav. 609 ; OhanOe v. Chance (1863), i6 Beav. 672 ; Bb 
Wrangham^s Trust (I860), 1 Drew. & Sm. 368; Loeke y. Lamb {186VL 
L. R. 4 Eq. 372 ; JohnsUm v. O'NeiU (1879), 3 L. R. Ir. 476, 482- 
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Express 
distinction 
between gift 
and time of 
payment. 


time, without more, is primd facie contingent, and or his repre- 
sentatives take no interest if he dies before that time (9). 

A gift, however, to a class upon a contingency does not prmd facie 
render the contingency applicable to the description of the class (r). 

1464. If the words of the gift express a distinction between the 
gift itself and the event denoting the time of payment, division, or 
transfer (s), and this time is the attainment by the donee of the 
age of twenty-one years (t) or other age (a), or is any other event 
which, assuming the requisite duration of life, must necessarily 
happen at a determinable time (6), then the gift is primd facie (c) not 
contingent in respect of that event (d). The personal representative 
of the donee is then entitled to the gift, even if the donee dies before 
attaining the specified age or before the named event but is primd 
facie not entitled to payment before the donee himself would have 


( 7 ) Smell V. Dee (1708), 2 Salk. 415 (criticised on other grounds in King v. 
Wiiltere (1735), Cas. temp. Talb. 117, 124) ; Bruce v. Charlton (1842), 13 
Sim. 65, 68 ; Be Kve, Belton v. Thompson (1905), 93 L. T. 235. For cases 
of context to the contrary, see note (fe), infra (distinction between gift and 
direction to pay). As to a direction for payment within a certain time, see 
Edmunds v. Waugh (1858), 4 Drew. 275 ; S. C. (1863), 2 New Rep. 408, C. A. 

(r) See p. 715, ante. 

(«) As to what is a sufficient distinction between the gift an<l the direction 
to pay, see Be Bartholomew (1849), 1 Mac. & G. 354, commented on in 
ZoolceY. XawZi (1867), L. R. 4 Eq. 372. 380; Williams v. Clark (IS61), 
4 De G. & Sm. 472, where a distinction was considered to exist ; Shum 
v. Hobbs (1855), 3 Drew. 93; Merry y. HtW(1869), L. R. 8 Eq. 619, where 
no distinction existed; and see Cooney v. Kicholls (1881), 7 L. R. Ir. 
107, C. A. 

(G Clamhers v. Jeoffrey (1710), 2 Eq. Cas. Abr. 541, pi. 9; Skey v. 
Barnes (1816), 3 Mer. 335 ; Vivian Y. Mills (1839), 1 Beav. 319 ; Lister v. 
Bradley (1841), 1 Hare, 10 , 12 (“to my four children, to be paid them 
when or if they attain twenty-one”); Williams v. Clam, supra; 
Skrimptbn y. Shrimpton (1862), 31 Beav. 426. 

(a) Farmer v. Francis (1826), 2 Sim. & St. 505 ; Bleasc v. Burgh (1840), 
2 Beav. 221 ; Smmaree v. Saumarez ( 1865), 34 Beav. 432. Such postpone- 
ment of enjoyment after his majority may be voidable by the donee ; see 
p. 688 , ante. 

(ft) Sidney v. Vaughfn (1721), 2 Bro. Pari. Cas. 254 (six months after 
serving apprenticeship) ; Chaffers v. Aftel (1839), 3 Jur. 578 (when youngest 
attained twenty-one) ; and see the oases of a gift with a direction to pay 
at a certain fix^ time after the testator's death {Sheldon v. Sheldon (1739), 
9 Mod. Rep. 211 ; Jackson v. Jackson (1749), 1 Ves. Sen. 217 ; Leeming v. 
Sherrait (1842), 2 Hare, 14, 19, 20 ; Bromley v. (1849), 7 Hare, 334 , 

344; Oppenheim v. Henry (1853), 10 Hare, 441 ; Lucas v. Carline (1840), 
2 Beav. 367). 

* ( 0 ) For instances where the context displaced the presumption, see 
Oscland v. Oseland (1796), 3 Anst. 628 ; Heath v. Peny (1744), 3 Atk.' 102 ; 
irin*(yAf V. Cameron (1807), 14 Ves. 389, where the gift was also contingent 
on the donee being then living. 

(d) This is the first rule in StapUion v. Cheales (1711), Free. Ch. 317 ; 
Tudor, L. C. Beal Prop., 4th ed., pp. 438, 459 ; see accordingly Jackson v. 
Jack^on^^n4tS), 1 Ves. Sen. 217 (gifts to R., “to be paid'* at various 
^in^es) ; Wadley v. North (1797), 3 ves. 364 (gift to children of A., “each 
reqeiving; his share at twenty-one) ; Bolger Y.'MaekeU (1800), 5 Ves. 609 
<*‘tabe pai 4 ” at twenty -one or marriage) ; ChUterhuekv. Edwards (ISZl). 
2 Russ, & M. 577. J 4 ie rule arose in the ecclesiastical courts, and was 
adopted by courts oi law and of equity as to personal legacies, but not as 
to real estate of legacies charged on real estate {Maddison v. Andrew 
1747), 1 Ves. Sen. 68 . 69 ; MaStOl v. WinUr (1797), 3 Ves. 636, per Lord 
LOUOHBOBOUQH, L.C., at p. 643} ; and see p. 821, post. 
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been so entitled (e). This presumption vesting does not 
arise where the is on an ev^t, such as the marria^ of the 
donee, which will not necefisarily happen at all, however long the 
donee or other person concerned lives (/) ; in such a case, however, 
other indications as mentioned below may be present to show that 
the vesting is independent of the named event {g). 

Even where the gift and direction to pay are distinct, the context 
may show that the gift is contingent (fe). A mere direction for 
accumulation until payment, however, is not sufficient (i), and even 
an express contingency attached to payment may not be sufficient 
to make the vesting contingent (fc). 

1465. The context may also show that the gift is vested, even where 
there is no express distinction between the gift and a direction as to 
the time of payment. Thus, it may appear that the reason for tlie 
postponement of the gift is on account of prior interests given in 
the meantime, or on account of the nature of the property and the 
convenience of administration (1) ; in such a case the gift primd 
facie vests independently of the postponement of enjoyment (a). 


(a) Chester v. Painter {1126)^ 2 P. Wms. 336, 337 ; Poden v. (1744), 
Amb. 588 ; Maher v. Maher 1 L. K. Ir. 22. A direction, however, 

for payment of the whole interest of the legacy to the donee in the mean- 
time will entitle the personal representative to immediate payment on the 
death of the donee, even before the donee himself would have been entitled 
to payment (Cloberry and Lampen^s Gaee (1677), 2 Eq. Cas. Abr. 24 \ Anon. 
(1690), 2 Vern, 199; Fonmerecm v. Fonnereau (1748), 1 Ves. Sen. 119; 
JIfay V. Wood (1792), 3 Bro. C. C. 472, 474; Hanson v. Graham (IHOl), 
6 Ves. 239 ; as to such gifts, see p. 814, post) ; but a mere dii'M ^.ion 
to allow maintenance, not amounting to a gift of the interest, has not this 
effect {Harrison v. Buckle (1720), 1 Stra. 238). 

(/) Atkins V. Eiccocks{nZ1), 1 Atk. 600; Ellis v. ElUs (1802), 1 Sch. & 
Lof. 1 ; Morgan v. Morgan (1860), 4 De G. & Sm. 164, 167 ; Be Oantillons 
(1864), 16 I. Ch. B. 301, 308. In Maher v. Maher, supra, th^ principle 
was applied to a gift where payment was directed at twenty-one or 
marriage with consent. 

{g) Sooth V. Booth (1799), 4 Ves. 399 (residue and whole interest given 
in the meantime); Vize v. Stoney (1841), 1 Dr. & War. 337, 349, 360; 
Be Wrey, Stuart v. Wrey (1886), 30 Ch. D. 607 ; M*Cutcheon v. Allen 
(1880), 6 L. R. It. 268 ; and compare (lorry, Cowr (1873), 7 I. R. Eq. 397. 

{h) Knight v. Cameron (1807), 14 Ve^. 389 ; Jndd v. Judd (1830), 3 Sim. 
625, reconsidered in Hunter y. Judd{ 1833), 4 Sim. 466 ; Chevaux y, Aielahie 
(1842), 13 Sim. 71 ; Merry v. Hill (1869), L. R. 8 Eq. 619 ; and see Heath 
V* Perry (1744), 3 Atk. 101. 

(t) Stretch v. Watkins (1816), 1 Madd. 263 ; Bull v. Johns (1830), Taml. 
613; Josselyn v. Josselyn (1837), 9 Sim. 63; BUa.se v. Burgh (1840), 
2 Beav. 221, 226; Saunders v. Va/uUer (1841), Or. & Ph. 240; and see 
Oppenheim v. Henry (1853), 10 Hare, 441 ; Be Bragger, Braggery. B^et 
(1887), 66 L. T. 621 ; Be Thompson, Griffith v. Thompson (1896), 44 W. B. 
682 ; Be Couturier, Couturier v. Shea, [1907] 1 Ch. 470. A donee having a 
vest^ interest, subject to postponement by such accumulation, may put 
an end to such accumulation ana claim payment or transfer the moment he 
has attained majority and is by law entitled to give a receipt (ibid.). 

(k) Massey y. Hudson (1817), 2 Mer. 130 ('* twelve months from death of 
B. in case B. shall happ^ to survive my wife **) ; Olutterbuek y. Edwards 
(1831), 2 Buss. & M. 577 r* on decease of wife, if he shall then have attained 
twenty-one ”) ; Wright v. Wright (1852). 21 L. J. (CH.) 775 fif donees were 
of competent understanding). 

(l) See the rule, applicable generally to the vestMg ol*any gift, p. 798, 
ante. 

(a) Tackhamy^ (hegory (1843), 4 Hare, 396, 398; Bromley v. WrigM 
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Accordingly, primA facie no contingency is imported by the fact 
that the legacy is given after a life estate in the property given (&). 
Where a legacy is given to a donee contingently on atoning a 
specified age, the fact that the legacy is also postponed to a life 
estate primd facie does not render it contingent on the donee 
surviving the tenant for life (r) ; while the fact that the interest is 
given to another person pending his attaining that age may be an 
indication of a vested gift (rf). 

A gift to a class of children when the youngest attains a specified 
age confers a vested interest on all who attain that age, whether 
they are living or dead at the time of payment (r), and primd facie 
those who do not attain that age do not take vested interests (y‘), 
unless there are other matters in the will from which a contrary 
inference may be drawn (^). In the case of a similar gift to 
individuals, and not to a class, primd facie they take vested interests 
although dying before the specified age (h). 

1466. Whero a postponed gift is accompanied by a gift of the 


(1849), 7 Haro, 334, 342 ; lie BenneWii Trast* ( 1857), 3 K. & J. 280, 283 ; 
Adams v. Boharts (1868), 25 Beav. 658, 601 ; Ee Couturier ^ Couturier v. 
Shea, [1907] 1 Ch. 470, 472. 

(6) Corbett v. Palmer (1735), 2 Eq. Caa. Abr. 548, pi. 24; Hatch v. 
Mills {115^), 1 Eden, 342; Medlicoti v. Howes (1748), I Ves. Sen. 207; 
Barnes v. Allen (1782), 1 Bro. C. C. 181; Monkhouse v. (1783), 

1 Bro, €. 0. 298; A.-Q. v. Crispin (1784), 1 Bro. C. 0. 386; Tienyon v. 
Maddison (1786), 2 Bro. 0. C. 75 ; Itoehuck v. Dean (1793), 4 Bro. C. C. 
402 ; Molesworih v. Molesworih (1798), 4 Bro C. 408 ; Boyley v. Bishop 
(1803), 9 Ves. 6 ; Hallifax v. Wilson (1809), 16 Ves. 168, 171 ; Blamircv, 
G^Z(iarf{l809), lOVesj. 314; Burton v. Hodsoll {IS21), 2 Sim. 24; Cousins 
V. Schroder (1830), 4 Sim. 23; Cochrane v. Wiltshire (1847), 16 L. J. (on.) 
366; Ee Bright's TranZ (1855), 21 Boav. 67 ; Ee Bennett's Trusts, supra; 
Strother v. Dutton (1857). 1 be G. &; J. 675; Adams v. Eoharis, supra; 
HicMing y. Fair, [1899] A. C. 16. For an instance of contexts to the 
contrary, see Willis v, Plasheti (1841), 4 Beav. 208. 

(o) Hallifax v. Wilson, supra ; Walker v. Main (1815), 1 Jac. & W. 1 ; 
Cousins V. Schroder, supra; Jones v. (1843), 13 Sim. 661 ; Mendham 
V. WilUams (1866), L. R. 2 Eq. 396. For an example of a context to the 
contranr, see Billingsley v. IFtWa (1745), 3 Atk. 219. 

{d) Lane v. Qoudge ( iS03), 9 Ves. 226. 

(e) Deeming r. Shen'att (1842), 2 Hare, 14; Ee Smith's Will (1855), 
20 Beav. 197 ; Brocklehank v. Johnson (1855), 20 Beav. 205; Kennedy 
V. Sedgwick (1857), 3 K. & J. 640. For cases where the children expressly 
were required to survive distribution, see Castle v. Fate (1844), 7 Bear. 
296; Ee Hunter's Trusts (1865), L. R. 1 Eq. 295; and for special cases as 
to the time of payment, see Beekton v. Barton (1869), 6 Jur. (n. s.) 349 ; 
Wrfms V. PUkingtm (1839), 10 Sim. 412. See also Ee Nicholson, Stace v. 
Ni4s1iolson (1904), 24 Now Zealand Law Reports, 633; Ee Osmund, 
Cummings v. GaUoway (1910), 29 New Zealand Law Reports, 66. 

(/) Ford V, Eawlins 1 Sim. & St. 328 ; Leeming v, Sherrait, supra, 

at p. 23 ; Parker v. Sowerhy 1 Drew. 488, 496'; S. C., on appeal, 

4 De G.M. & G. 321; Lloyd v. Ll^d (1856), 3 K. & J. 20, 26. 

(f?) A8,^for instance, by a gift of int.cnnediate income generally or by way 
of luaiiitenanoe to each member of the class {Ee Grove's Trusts (1862), 3 
GifiE. 675; BouUon v. Pilcher {ISBl), 29 Beav. 033), or by a distinction 
madi^ between the gift and the direction as to the time of ^yment (Knot 
V. (I80»i), 2 Henj. & M. 674); but a gift of maintenance during 
minori^to each is iusikflficient {Lloyd v. Lloyd, supia ; Coldecott v. Best, 
[1881] W. N. 150),; sil& is a gift for maintenance of the whole class as a 
common fund^Ro Hunter's Trusts (1865), L. R. 1 Eq. 205), 

V. Cooper (1881), 29 Beav. 229. 
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whole interim interest of the fund to the donee (t) it is presumed# 

unless the context is to the contrary (i), that the testator meant a Coadltioiuil 

single imm^iate vested gift (/). In order to raise this inference the 

gift of interim income must be free from oontingoncy (w), except in 

cases where the gift would be vested in every event but the named 

contingency causing postponement (n) ; and therefore it does not 

arise where the capital and income of the legacy are given in a 

single gift(o) so that the same contingency applies to them both. 

The fact that the income and capital of the subject-matter are given what kind of 
interitft^ifti 

(i) A postponed legacy may in certain oases carry interest irom the suffloient, 
death of the testator, but this may be independent of the question whether 
the legacy is vested or not; see, for example, Wynth v. Wymh (1778), 

1 Cox, £q. Cas. 433 ; Ue House's Estate (1852), 9 Hare, 649. As to the 
question of interest on legacies, see title Exbcutors and Administrators, 

VoL XIV., pp. 273 et seq, ; Re Palfreeman, Public Trustee v. Palfreeman, 

[1914] 1 Ch. 877, criticising Pickwick v. Qihhes (1839), 1 Beav. 271, and 
Coventi'y v. Higgins (1844), 14 Sim. 30, and holding that legacies payable 
to a legatee on attaining a specific age carried interest at expiration of one 
year from testator's death if legatee had attained the age in testator’s 
lifetime. 

(/c) For cases where on the context the gift of capital was nevertheless 
held contingent, see Vawdnj v. Qeddes (1830), 1 Hubs. & M. 203, 208 
(gift over in case of death of legatee before particular period ; but the case 
has been criticised in this respect ; as to the elYect of a gift over, see 
p. 820, post); Mills v. Koharis (1830), Taml. 476; Be Pulley's Estate 
(1865), 11 iJur. (N. s.) 837 (class of do iio<*h clearly contingent). 

(i) (Uoberry and Lampen's Case {Chherry's Case) (1677), 2 Eq. Cas. Abr. 

639; Green v. Pigot (1871), 1 Bro, C, C. 103; KeAlyy. Monok (1785; 8 
Ridg.Parl. Rep. 205, 250 ; Hanson v. Graham (1801), 6 Ves. 239; Gardtaef 
v..6wt(1818), 3 Madd.425; Bose v. Sowerby (1830), Taml. 376; Vawdry 
V. Geddes, supra, per Leaou, M.R., at p. 208 (putting the matter 
on the ground that for the purpose of interest the legacy must be 
immediately separated from the testator’s estate) ; Saunders v. Vautier 
(1841), (’r. & Ph. 240, 248; Re Jacob's Will (1861), 29 Beav. 402; 

Dundas v. Wolfe Murray (1863), 1 Horn. & M. 426 ; Re Bv/nn, Isaacson v. 

(1880), 16 Ch. 1). 47, 48 ; Re Ifm/, Stuod v. Wrey (1885), 30 Ch. D. 

607, 610, 512 ; Scotney v. /vomcr ( 1 886), 31 Ch. 1). 380, C. A. In so far as 
Batsford v. Kehhell (1707), 3 Ves. 303, and Spencer v. Wilson (1873), L. R. 

16 Eq. 501 , 514, depend on treating the gifts of capital and of income of the 
property as separate gifts, they are not hdlowed ; see, for instance, Re Bolt's 
Estate, Bolding v. Stringell (1876), 45 L. J, (cji.) 50K, 209 ; and note (jJ, 
p. 816, post. The intention may bo ’shown, how<‘ver, to make such 
separate gifts; see Re Peek's Trusts (1873), L. R. 10 Eq. 221 (gift over as 
to capital only, if not attaining specihed age). “ Perhaps the true principle 
of the cases is that whore there is one gift of corpus and income as parts of 
a whole, a gift otherwise contingent will he vested, but that where there 
are separalo gifts, one of capital and one of income, not necessarily going 
together, the gift will not be deemed vested” {Brennan v. Brennan, 

1 I. R. 69, per Ciiatterton, V.-C., at p. 73). 

(m) Re 'Aruslon's Trusts (1849), 17 Sim. 21 ; and see Hubert v. Parsons 
(1751), 2 Ves. Sen. 261, 263. 

(n) Hammond v. Maule (1844), 1 Coll. 281 (trust for A. for life, and at 

her death for her daughter B. in case she shoulo then have attained1;wenty^ 
one ; but in case B. should not have attained twenty-one at thd decease 
of A., for payment of interest for maintenance of jB. until twenty-one 
etc.). • 

(o) Knight y. Knight (1826), 2 Sim. & St. 490; Morgan V. Morgan 
(1850), 4 De G. & Sm. 164, 167; compare Locke v. Lowo (1867), L. B. 

4 Eq. 372, where the interest was directed to be accEptiI%t6d ; Breedon v. 

Tugman (1834), 3 My. & K. 289, where the constmctiof»juaking the same 
contingency apply to both was avoided ; see, mntraf {MUns v. Mokalfs 
(1687), 1 Yem, 462. 
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subject to annuities or life interests is immaterial ; howsoever the 
capital given may be charged^ if the income of that capital less the 
charges is given the rule is satisfied (p) ; but it is not suflScient that 
the (hvidends on property equal in amount to that which is the subject 
of gift should be directed to be paid to the legatee, where the 
severance of the property given is only to take place at the future 
time of payment (q ) ; or that an annuity of amount equal to the 
interest on the sum given should be given to the donee pending the 
event, but not as interest on the capital (r). 

This presumption of vesting derivable from gifts of income fails 
if the context is to the contrary (s), but applies whatever the nature 
of the contingent event denoting the time of payment of the capital 
of the legacy (0* 

1467. When provision is made for the maintenance of the legatee 
in the meantime, the question arises whether it is a distinct gift 
from the legacy in question, or is merely a direction as to the mode 
of application of the interest (a). If merely maintenance is given as 
a distinct gift, it has no effect in making the legacy vested (h). 

Where, therefore, the donee is an individual, or one of a group of 
persons taking as individuals and not as a class, the fact that the 
gift is to carry interest, and that the whole interest or income of the 
gift is directed to be applied for the maintenance, or in some other 
manner for the benefit, of the donee until the contingent event on 
which the legacy itself is given, is an indication (c) that vesting 
is independent of the contingency (d). The inference in favour of 


(p) Potts v. Atherton (1859), 28 L. J. (cii.) 486 (life annuity) ; and see 
Jones V. MacKilwain (1826), 1 Kuss. 220 ; Lane v. Qoudge (1803), 9 Ves. 
225. 

(fl) BaUford v. Kebhel (1797), 3 Ves. 363 (on the ground that the gifts 
of dividendB and of capital were distinot), explained and commented on 
in Be Hart's Trusts, Ex parte BhcJc (1868), 3 De G. & J. 195, 202, C. A., 
and Be Wrey, Stuart v. Wrey (1885), 30 Ch. D. 507, 610. 

(r) Watson v. Hayes (1839), 5 My. & Cr. 126, 134; Merli/n v. Blagrave 
<1858), 25 Beuv. 125. 

(8) See note {k), p. 816, ante. 

(t) Booth V. Booth (17^9), 4 Ves. 399 ; Vise v. Sioney (1841), 1 Dr. & War. 
337, 360; Be Wrey, Stuart v. Wrey, suma (marriage). 

(a) Watson v. Hayes, supra, per Lord Cottenham, L.C., at p. 133. 

(b) PuUford V. Hunter (1792), 3 Bro. C. C. 416, 419 ; Leake v. Bobinson 
(1817), 2 Mer. 363, 386. As, for instance, a gift of a fixed annual sum for 
xnaintenaiico, even when payable out of the interest of the legacy 
{Livesey v. Livesey (1829), 3 Rubs. 542; Watson v. Hayes, supra; 
^Broughton v. Broughton (1848), 1 H. L. Gas. 406, 434); or a gift of a 

“ handsome allowance ** {Tawney v. Ward (1839), 1 Beav. 663) ; or a gift 
of a yearly sum not to exceed the interest on the legacy {Budge v. 
Winnatl{lS49), 12 Beav. 367). The doubt thrown on the passage cited 
from Pulsford v. Hunter, supra, ia Foxy, Fox (1876), L, B. 19 Eq. 286, p«r 
Jessel"' M.R., at p. ^9, does not appear to be well founded: the 
inggesti^n m^e by him as to the possible meaning is the proper 
ConstTuotion of the words; see Wilson v. Knox (1884), 13 L. B. lx. 849, 
per Portek, M.B., at p. 366. 

{e) A gift of interim maintenanoe does not make vested a gift which is 
dearly contingent on, the whole context {Buieher v. Leaeh (1843), 5 Beav. 
392 ; Se Colm(in, Sfenry v. SPnmg (1888), 39 Ch. D, 443, C. A.). 

(d) ffootik V. Hoaih { 1786), 2 Bro. C. C. 3 ; Waleotl v. EaU (1788), 2 Bro. C. C. 
305; Hansm v. Graham (1801), 6 Ves. 239 ; Branstrom v. Wilkinson (1802), 
7 Yes. 421 (father appointed trustee during minority): Lane v. Ooudge 
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vesting is not neoessarily excluded by the fact that the inode of 
application of the interest may come to an coid before the specified 
event (e) ; in general, however, if there necessarily occurs an interval 
or gap which separates the gift of income from the capital, the latter 
gift is not vested (/) unless there are other indications to that effect (^}. 

1468. In the case of a gift to a class at a specified age, with a 
direction to apply each share of the whole interest for the main- 
tenance or benefit of the corresponding member of the class, the 
whole of the class in general take vested interests irrespective o! 
their attaining the age (h) even if trustees have a discretion as to 
the mode of application of such share of the interest (i ) ; but this 
rule does not hold good where the gift for maintenance is not out of 
each share of the fund for the benefit of the corresponding member 
of the class, but is a general gift for maintenance of the whole class 
out of the whole undivided interest of the fund (A). 

1469. Where the donee is a single poison, the legacy becomes 
vested none the less because in the direction to pay the whole 
interest in the meantime there is a superadded direction that the 


(1803), 9 Ves. 225 ; liose v. Sowerby (1830), Taml. 370 ; Linler v. Bradley 
(1841), 1 Hare, 10, 13 (interest payable to mother of legatees foV 
their support and education); Brocklebank v. Johnson (1855), 20 Boav* 
205, 211; Jte HariU Trusts, Ex farie Block (1858), 3 De (1. & J. 195, C. A. ; 
Shrimptoa v. Shrimpion (1862), 31 IJcav. 426, 427 ; Re Holt's Estate, 
Bolding v. Strugnell (1876), 46 L. J. (on.) 208; Re Bunn, Isaacson v. 
Webster (1880), 16 Ch, I). 47; Re Byrne, Byrne v. Kenivy (1889), ?w3 

L. R. Ir. 260 (gift to eacli of a group) ; Brenn(m v. Brennan, [1894] 1 I E. 
69, 73; Re Williams, Williams v. Williams, [1907] 1 (^’h. 180, 183. 

(«) As, for instance, where interest is for education alone (/lodsowv. //ay 
(1791), 3 Bro. C. C. 404, 409, 410), or whore interest is payable only during 
minority, in the ordinary sense of the word, while payment of capitiu 
is at some ago greater than twenty-one {Davies v. Fisher (1842), 5 Beav. 
201 ; Harrison v, Qrimwood(l^^9), 12 BeaV. 192; Tathamv, FerwdH (1801), 
29 Beav. 604, in which cases, however, other n.iiioations were relied on) ; 

minority ” may, however, mean the conventional minority up to the time 
of payment of oapital {Milroy v. Milroy (1844), 14 Sirn. 48, 55) ; see p. 068, 
ante). 

if) Hanson Y. Graham (1801), 6 Ves. 239, 250; T^iwney v. Ward (1839), 1 
Beav. 663 ; Thomas v. Tfilber/orcc (1862\, 31 Beav. 299, per Lord Romilly, 

M. R., at p. 302; Pearson v. Dolmcm (1866), L. R. 3 Kq. 315, per Wood, 
V.-C., at p. 321 (gift defeasible on alienation). 

(fl) Pearman v. Poarman (1864), 33 Beav. 394, 396. 

(A) Dodson v. Hay (1791), 3 Bro. C, C. 404; Bell v. Cade (1861), 2 
John. & II. 122. 

(t) Perrott v. Davies (1877), 38 L. T. 52 (direction to apply income for 
the respective maintenance of the children, as trustees should think 
proper, construed as referring to respective shares). As to a discretion as 
to the amount applied, see the text, infra. 

(k) Taylor x. Bacon (1836), 8 Sim. 100; Southern v. Wollaston (1862), 16 
Beav. 166 ; Tracy v. Butcher (1867), 24 Beav. 438 ; Lloyd v. Lloyd (1867), 3 
K.&J. 20; Be Hunter's Trusts {lw6),L. R. 1 Eq. 298,298; Re Ashmore's 
Trusts (1869), L. R. 9 Eq. 99, not affected on this point by Fdif v. Fox 
(1873), L. R. 19 Eq. 286 ; Be Parker, Barker v. Barker (1880), 16 Ch. D. 
44, 46; Be Grimshaw's trusts (1879), 11 Ch. D. 406; Be Morris, Salter 
V. A.’O. (1885), 52 L. T. 840 ; Be MaHin, Take v. GilheH (1^87), 67 L. T. 
471; Be Mervin, Mervin v. Orosman. [1891] 3 Ch. 197, 201, 202; 
Be Bume, Public Trustee v. Mabey, [1912] 1 Ch. 092,^ Parkkr, J., at 
p. 699. Jones v. MaekUwain (1826), 1 Russ. 220, Is enlained in a 
manner which makes it consistent with the above cases in Lhyd v. Lhyd^ 
supra, at p. 24 ; eonirat Parker v. GMing (1843), 13 Sim. 418. 
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Wills. 


Sk>t« 7« trustees shall paj the whole or such part of that interest as they 
Conditional think fit for maintenance of the donee (0* A similar rule prevails 
Gifts. as to gifts to a number of persons as a group, and not os a class, 
if the direction applies to their respective shares or interests (w). 
Class gift. Even in a ease where a gift to a class at a specified age is 
accompanied by a trust or direction to apply the income of the 
presumptive share of each member or so much of such income as 
the trustees think proper for his maintenance until payment, it is 
possible (n) to draw the inference that the members take vested 
interests independently of attaining that age (o), at all events if the 
context not only does not show the contrary (p) but assists the 
inference (g). 


{1) lie ParlceVy Barker y. Barker (iSSO), 16 Ch. 1). 44,y6r Jessel,M.K., at 
p. 40, followed in Re WilliamSt Williams v. Tf illiamsy [1907 J 1 Ch. 180. In 
Be Sanderson's Trust (1857), 3 K. J. 497, 507, a direction to apply 
the “whole or any part” of tlio income in maiiitenanco was considered 
not discretionary, and therefore as coming within the ordinary rule (see 
p. 816, ante) ; and see Be Rouse's Estate (1852), 9 Hare, 649. 

(m) Re OossUngy OossUng v. Ekocky [1903] 1 Ch. 448, C. A. ; and see Re 
Livingston (1907), 14 Ontario Law Reports, 161 ; but compare Re 
Barnshaw's Trusts (1867), 15 W. K. 378. 

(ti) Re Burney Public Trustee v. Mabeyy [1912] 1 Ch. 693, 'per Parker, J., 
at p. 699. 

(o) Fox V. Fox (1873), L. R. 19 Eq. 286, 290, dissenting in this respect 
from Re Ashmore's Trusts (1869), L. R. 9 Eq. 99, and following Harrison v. 
Grimwood ( 1849), 12 Bcav. 192 ; see B. C., 18 L. J. (rii.) 485. The decision 
in Fox V. FoXy suprOy has been the subject of much discussion. The rule 
as emmoiated in Fox v. FoXy supra, per Jessel, M.R., at pp. 290, 291, is 
as follows : “ 1 hold that a gift contained in a direction to pay and 
divide amongst a class at a spcciBc age, followed by a dirooiion to apply 
the whole income for inaiutenauce in the meantime, is vested, and not 
the less so because there is a discretion conferred on the trustees to apply 
less than the whole income for that purpose.” It is pointed out in 
WUson V. Knox (1884), 13 L. R. Ir. 349, that no such question arose for 
decision in Fox v. Fox, supra, since the gift of income was by reference 
to the presumptive shares of the donees. Though doubted in Dewar v. 
Brooke (1880), 14 Ch. D, 629, 532, Re Winile, Tucker v. Wintle, [1896] 2 
Ch. 711. 715. 719, and Re Mariiny Take v. Gllbeii (1887), 67 L. T. 471, 474 
(see also Brennan v. Brennan, [1894] 1 I. R. 69, 73), the decision in Fox 
v. FoXy supra, was considered by Lindley, M.R., and Jeune, P., in Re 
Turney, Turney v. Tuv^acy, [1899] 2 Ch. 739, C. A., at pp. 747, 748, to be 
good sense and good law ; and was followed, as laying down the rule in the 
text, siipni, in Re Eichardt, Brebner v. O'Meara (1905), 25 Now Zealand Law 
Reports, 374, and Be Levy, Cohen v. Colica (1907), 7 New South Wales State 
Reports, 885 ; see, however, note (</), p. 819, post. A trust that at the discre- 
tion of the trustees a suflicie.iit part of the income of the presumptive shares 
should be applied in maintenance was considered insuMcient to render 
^he gift of capital a vested gift in Vawdry v. Geddes (1830), 1 Russ. & M. 
203, 207, where also there was an alternative trust for accumu- 
lation ; Boreham v. Bignall (1850), 8 Hare, 131. where also the will con- 
tained an advano<^ment danse relating to presumptive shares ; BardcasUe 
V. BardcasUe (1862), 1 Hem. & M. 405, per Wood, V.-C., at p. 410, It 
appears that the diferenoe in this respect between gifts to classes and 
gifts to named individuals lies in the ascertainment of the persons oom- 
poaing the olase ; the question seems to be whether the direction as to 
Ulterest can bo read as dividing the fund into as many shares as 
tiiexe are children bom of their parents (as in Fox v. Fox, supra : 
see JBs Mervm, Mfrv^ v. Croesman, [1891] 3 Ch. 197. 201) as distinct 
Ironi as many shared as there are children attaining the specified age 
{Bawyer V. IFoct (dSvl), 24 L. T. 414) ; this determines the class. 

(p) ThuOi the inference is excluded where the class is clearly a contingent 


(g) For note (g) see p. 819, pod. 
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1470. A mere discretionary power in like terms is not BafBoi6nt(p) 
for this purpose, whether the donee is a class (<), an individual (<);■ 
or a group of persons taking not as a class (?/.), and whether there 
is (a) or is not(^) a direction to accumulate the income hot . 80 
applied for the benefit of persons who ultimately attain a vested 
interest; and where the gift is a specific or general legacy, an4 
interest is given for maintenance pending the donee arriving 
at a specified age, but under the other provisions of the will 
there is no possibility of the separation of the subject- matter 
of the gift from the rest of the testator's estate, the inference is 
that the gift remains contingent (c). 

1471. The circumstance that the testator has expressly or 
impliedly directed the legacy fund immediately or on any inter- 
mediate event to be severed for the purpose of the gift from his 
general estate is also piimd facie sufficient to show that the further 
postponement of enjoyment is not for the purpose of making the 
gift contingent (d). It is a sufficient separation, for this purpose, 
that the trustees must properly, as a matter of book-keeping or 
physically, set apart the property as being property to which no 

class, with the specified age forming pari, of llio description of the class 
{lie RickeiU, liickeiis v. liicketts (1910), 103 L. T. 278; lie Unmet Public 
Trustee v. Mabey^ [1912] 1 Ch. 093). 

(q) In Fox v. Fox (1873), L. R. 19 Eq. 280, the construction in favour 
of vesting was also indicated by a gift over; see p. 820, pout. 

(r) In Me Turney, Turney v, Turney, [1899] 2 Ch. 739, ( 3 . A., however, 
Ltndlet, M.R., at p. 749, considered that a power of maintonanoo out »1 
tho income of the expectant share of a member of tJie class, pointed n 
the direction of vesting ; and in Fox v. Fox, supra, Jesbel, M.R., at 
p. 290, treated the trust in that case as a power. 

(s) Leake v. Mobinson (isn), 2 Mer. 363; Bute (Marquis) v. Harman 
(1846), 9 Boav. 320 (corrected in Southern v. Wollaston (1852), 16 Beav, 
166, 168, n.); Me Thatcher's Trusts (1859), 20 Beav. 365,369; Dewar v, 
Broofcfl (1880), 14 Ch. D. 529 ; Re Wintle, Tucker v. If inf /e, [1896] 2 Ch. 
711 ; Me Miekeits, MickeUs v. Micketts, supra ; 11 Hume, Public Trustee v* 
Mabey, supra, at p. 699. 

(f) 'Russell V. Bussell, [1903] 1 I. R. 168 ; see, contra, Eoeles v. BirJceU 
(1850), 4 Do G. & Sm. 105, whore no reasons are given, explained on 
the ground of the gift being a gift of interest in Locke v. Lamb (1867), 
L. R. 4 Eq. 372, 379 ; compare Me Johson, Jobson Richardson {ISB9), 44 
Ch. D. 164, 157, as to the effect of the Cohveyancing and Law of Property 
Act, 1881 (44 & 45 Viet. c. 41), 6. 43. 

(w) Wilson V. Knox (1884), 13 L. R. Ir. 349. 

(a) See Pickford v. Brown, Brown v. Brown (1856), 2 K. & J. 426 ; 
Merry v. Hill (1809), L. R. 8 Eq. 619; Be Hume, Public Trustee v. Mabey, 
supra. 

(h) Be Wintle, Tucker v. Wintle, supra. 

(o) Me Nunburnhohne (Lord), Wilson v. Nunburnholme, [1912] 1 Chj 
489, C. A. ; and sec Cromek v, Ltmh (1839), 3 Y. & C. (ex.) 566, 57^ 
approving 1 Roper on Legacies, Srd ed., p. 500, where Baisford v. Kebhefl 
(1797), 3 Ves. 363 (see note (q), p. 816, ante), is explained. 

(d) Saunders v. Vemtier (1841), Cr. & Ph. 240, 248s; Lister v. Bradley 
(1841), 1 Hare, 10, 13 ; Greet v. Greet (1842), 6 Beav. 123 ; BranMrom v. 
Wilkinson^ (1802), 7 Ves. 421 (appointment of separiite trustee) ; Strother 

V. Dutton (1857), 1 De G. A J. 675, 676 ; D^mdas V. Wolfe Murray (1863), 
1 Hem. & M. 425, per Wood, V.-C., at pp. 431. 432: the merC 
fact of the fund being Bevered is not the essential point. B must be a 
severance connected with the legacy itself” ; Parsons^v. (1864), 13 

W. R. 214; Be Wrey, Stuart v. Wrey (1886), 30 Ch. H. 607, 609; MS 

Beuan’s Trusts (1887), 34 Ch. D. 716, 718 ; Brenmn v. Brennan, [18941 
ILB.69,72* ' ^ 
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one but donee has any right to look, subjeet if necessary to the 
right to resort to such property to satisfy the testator’s debts (e). 

1472. The mere circumstance of a gift of property being ^ven 
over to another donee on a certain contingency does not, of itself 
and without more, prevent the first gift vesting in the meantime, 
although it may be called in aid of other circumstances for that 
purpose (/) ; nor, facie, does it vest the property in the first 
donee on the failure of that contingency irrespective of other con- 
tingencies attached to the original gift (g). 

1473. If a gift is made to an individual donee in terms which primd 
facie make it contingent on the donee attaining a specified age, and 
a gift over is made in the event of the donee failing to attain that 
age, the gift over is an additional reason for considering the 
original gift as contingent (h) ; but where there are indications in 
favour of the original gift being vested independently of the 
specified age, a mere gift over in similar terms does not of itself 
prevent the vesting (i) ; and if the original gift is to a class, and 
the gift over refers to the shares of those dying under that age, the 
inference is that the original gift is vested (A:). 

In the case of a gift to a class, the gift over may show that a 
person not attaining the specified age is nevertheless to take, or to 
be treated as taking, a share as a member of the class, and that 
such share is given over in the specified events ; accordingly the 


(e) Be Nunhumholme (Lord), Wilson v. Nunbumholme, [1912] 1 Ch. 489, 
C. A., per Buckley, L.J., atp. 497. 

(/) Shepherd v. Ingram (1764), Amb. 448; Skey v. Barnes (1816), 3 
Mer. 335, per Grant, M.R., at p. 340, criticising Scoit v. Bargeman (1722), 
2 P. Wins. 69 ; Davies v. Fisher (1842), 6 Beav. 201, 214 ; HardcastU v. 
Hardmstle (1862), 1 Hem. & M. 405, 412 ; and see Be M*Oarrity, BaUemee 
V. M^GorrUy (1912), 46 I. L. T. 175. 

(g) Malcolm v. O'Gallaghan (1817), 2 Madd. 349, 364; S. C. (1833), 
Coop. temp. Brough. 73 (to daughters on their marriage with consent ; 
gift over on death under twenty-five or (road **and”) before marriage 
wiliiout consent : held, not vested at twenty-five) ; but see Be Thom- 
son's Trusts (1870), L. R. 11 £q. 146 (trust for T. for life, and at her 
death for D. should he survive T. ; should he not survive her nor attain 
his twenty-first year,«lo L. : held, vested at twenty-one) ; Be Gunning' s 
Estate (1884), 13 L. R. Ir. 203 (to A. when he attained twenty-five; gift 
over if he died before attaining twenty-one : held, vested at twenty-one). 

(h) Vawdry v. Oeddes (1830), 1 Russ. & M. 203, per Leach, M.R., at 
p. 208 ; Bland v. Williams (1834), 3 My. & K. 411, per Leach, M.R., 
at p. 417 ; and see Feeling v. Allen (1851), 5 Hare, 675, per Wood, y.-(3., 
at p. 677. 

' (t) Davks y. Fisher (1842), 5 Beav. 201, 214 ; Hardeastle v.Hardeastlc, 

sumra, at p. 412 ; Be Baxter's Trusts (1864), 4 New Rep. 131, not 
following the dicta of Leach, M.R., citea in note (h), supra. In 
Bidgwuy v. Bidway (1851), 4 De G. & Sm. 271, the question was not 
the vesting of the but the application of the interme^ate income. 
A gift' over on death under the roecilied age without issue may similarly 
not prevent vesting {Bland v. Williams, supra; Harrison v. Grimw^ 
(1849), 12 Beav. 102 ; see p. 806, anle). 

{k) If the over is to a stranger and not to the other members of 
tll6 olasB, the inference is that the person not attaining the specified age 
.nevertheless to ti^e a share as a member of the class (see the text, 
tn/m) ; and if the' g^t over is an accruer clause in favour of the 
other member^ the class, the inherence is the same, in order that the 
aocruer datfse may not be useless (£0 Edmondson's Beiate (1868), L. B. 5 
Bq. 889 ; Be Ouming's EsUxU, tupro). 
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attainment of the specified age is not then a condition precedent to 
vesting (Z). Ooadltlonal 

fiUhi. 

1474. Where a gift is made to the children generally of a named 
person at a specified age (and therefore primd facie contingently on 
attaining that age), a gift over on the parent dying without issue deat^th- 
does not of itself render the gift vested without regard to the outissna 
attainment of that age(m); but in cases of gifts to a class of 
children surviving their parent at such an age, a similar gift over 

has in some cases given rise to the inference that the attainment 
of that age was not a condition precedent (w). 

(iv.) Canons Applicable to Legacies Charged on Real Estate. 

1475. Legacies, so far as they are charged on real estate, ^mmd Legacies 
facie (o) do not vest until the time fixed for payment ( p), and fail if 

the donee dies before that time, even though interest is given in ** 

the meantime (^), unless the payment is clearly postponed not for 
reasons personal to the donee, but for the benefit of the estate (r), 


(Z) Berkeley v. Swinburne (1848), 16 Sim. 276, 284 ; Taylor v. Frobisher 
(1852), 5 De G. & Sm. 101. 109 ; Fox v. Fox (1873), L. U. 19 Eq. 286, 201 ; 
Ee Turney, Turney v. Turney, [1899] 2 Ch. 730, 746, 748, i\ A. 

(m) Walker v. Mower (1852), 16 Beav. 365; Re Wrangham's Trust 
(1860), 1 Drew. & Sm. 358 ; Kidman v. Kidmm(Wl),40 L. J. (oh.) 359 ; 
Ee Edwards, Jones v. Jones, [1906] 1 Ch. 670, 673, 0. A. ; aud boo Ee 
Eicketts, Ricketts v. Eioketts [Idli)), 103 L. T. 278 (to children attaining 
twenty-five, with gift over on parent dying without leaving iosue attain *ng 
twenty-one). 

(w) Bree v. Perfect (1844), 1 Coll. 128, foDowod in Inyram v. Suckitug 
(1859), 7 W. R, 386, and in Ee Bevan^s Trusts (1887), 34 Ch. D. 716. 719 ; 
although Bret v. Perfect, supra, has not always boon accepted as corroot 
(Ee Edwards, Jones v. Jones, supra, per Romee, L. J., at p. 672). 

(o) For oases where the context showed a oontraiy intention, excluding 
this presumption, see Watkins v. Cheek (1829). 1 Sim. & St. 199t; Brown 
V. Wooler (1843), 2 Y. & C. Ch. Cas, 134; fUidson v. Forster (1841), 2 
Mont. D. & De G. 177. 

ffi PouleU (Lady) v. Poulett (Lord) (1685), 1 Vern. 204, 321, H. L. ; 
ir, L. C. Real Prop., 4th ed., p. 434; Smith v. Smith (1688), 2 Vem. 
92 ; Yates v. Phettiplace (1700), 2 Vem. 416 ; Carter v. Bletsoe (1708), 2 
Vern. 617 ; Langley v. Oates (1709), 2 Eq. Cas, Ahr. 641, pi. 7 ; Jennings 
V. Looks (1726), 2 P. Wms. 276; Rich vk Wilson {n2H),Uo». 68 ; Ohemdos 
{Duke) V. Talbot {mi), 2 P. Wms. 600, 610; HaU v. Terry (1738), I 
Atk. 502; Ee Hudsons (1843), Drury temp, Sug. 6; Davidson v. Prootor 
(1849), 19 L. J. (CH.) 396; Bolton v. Bolton (1861), 12 I. Ch. R. 233; 
Taylor V. Lambert (1876), 2 Ch. D, 177 (portions to younger sons on eldest 
son coming into possession of an estate ; the contingency failed) ; compare 
Gordon v.Eaynes (1732), 3 P. Wms. 134. 

iq) Qawler v. SUmderwiek {m^), 2 Cox, Eq. Cas. 15 ; Harrison v. Naylor 
(1790), 2 Cox, Eq. Cas. 247 ; Pearce v. Loman, Pearce v. Taylor (1796), 3 
Ves. 135 ; Parker v. Hodgson (1861), 1 Drew. & Sm. 668; Smith v, SnUthp 
eupra ; Boycoi v. Cotton ( 1738), 1 Atk. 562, per Lord Harpwicke. L.C., at 
p. 656 ; and compare Phipps v. Mulgrave (Lord) (179J), 3 Ves. 613* 

(f) Lowther v. Condon (1740), 2 Atk. 127, 128; Morning ^ Berhert 
(1769), Amb. 676, 676 ; Clark v. Eoss (1773). 2 Dick. 629 ; Kemp T. Davy 
(1774), 1 Bro. C. C. 120, n. ; MwrUn v. PhiUipson (1834), 3 My. & K. 267, 
261; Qoulboum v. Brooks (1837). 2 Y. & C. (EX.) 630, 643; Goodman 
V. Drury (1862), 21 L. J. (CH.) 680, where, however, the oootjBXt excluded 
the presumption arising from the prior life estate; Remnant v. Hood 
(I860), 2 De G. F. k J. 396, 410, 411 ; and see Mhne^. Scott (1847), I 
H. L. Cas. 43, 67 ; Havesty v. Curiie, [1896] 1 1. R. 23, 34 (cases of settlof 
ments). 
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Sect. 7. or merely in order to let in a pior life or other limited interest (s) ; 
Conditional in the latter cases the legacies vest at once. This rule applies 
generally, whether the land is the primary or auxiliary fund, 
and whether the gift is for a portion or is merely a general legacy, 
and whether the donee is a child or a stranger (t). 

(v.) Canotis Applicable to Legacies Charged m Mixed Fund, 

Legacies 1476. Where legacies are charged both on real and on personal 
charged on estate, then prund/ariCf according to the ordinary rule in adminis- 
' tration of estates (a), the personal estate is applied first towards 
payment, and the real estate only in aid of it. The vesting, then, 
of the legacies, so far as the personal estate is applied towards 
payment, is governed by the ordinary rules (h) applying to bequests 
of pure personal estate alone (c) ; and so far as it is necessary to 
resort to the real estate, the vesting is governed by the rules (d) 
applying to kgacies charged on real estate alone (e). Even where 
the legatee dies before the time of payment, therefore, his repre- 
sentatives are entitled, provided that there is a vested interest so 
far as the personal estate is concerned, and that the, personal estate 
is sufficient (/). 

Sub-Sect. 3. —IH vesting, 

DivcBtingin 1477. The court in a doubtful ca8e(i7) leans against the divest- 
general. vested interests {h\ and favours that construction which 

leads to the vesting iudefeasibly of the property as early as 
possible (i). In general, therefore, subject to the intention shown 
by the will as a whole (A-), divesting conditions are construed 

(fl) King v. Withers (1735), Cas. t'Cmp, Tall). 117 (on tenant in tail dying 
without issue) ; Tunstoll v. Braohen ( 1753), Amb. 167 ; Enihrey v. Martin 
(1754), Amb. 230 ; Jeale v. Tilckcner (1771), Amb. 703 ; Dawson v. KHlet 
(1781), 1 Bro. 0. 0. 119; Godwin v. Munday (1783), 1 Bro. C. C. 191; 
Bnyley v. Bislwp (1803), 9 Ves. 6 ; Boole v. Terry (1831), 4 Sim. 294. 

(0 Chandos {Duke) v. Talbot (1731), 2 P. Wms. 600, 612 (Cox’s note), 
citing oases mentioned in the notes (7), (r), p. 821, ante, note {s), supra. 
As to portions generaUy, and wJio are entitled to them, see title Settle- 
ments, Vol. XXV., pp. 587 et seq. 

{a) See title Kxecutors and Administrators, Vol. XIV., p. 274. 

(6) See p. 810, ante. 

(0) Be Hudsons (1843), Druiy temp. Sug. 6. 

(d) See p. 821, ante. 

(«) Chandas {Duke) v. Talbot, supra, at p. 612; Prowse v. Abingdon 
(1738), 1 Atk, 482; Van v. Clark (1739), 1 Atk. 510; Parker v, Hodgson 
(1849), 1 Drew. & Sm. 568. ^ 

(/) Anon. (1744), 2 Eq. Css. Abr. 551, pi. 33; Richardson v. Oreese 
(1748), 3 Atk. 65, 69. Van y. Clark, supra, is to this extent not to be 
followed. 

{g) The rule is inapplicable where the intention as to divesting is plainly 
shown {Be Ball, Slaltery v. BaU (1888), 40 Ch. D. 11, 13. C. A.; see 
note {h)^ p. 824, post). 

{h) Moadison v. Chapman (1858), 4 K. & J. 709, 721, 723 ; Be Wood, 
Moore r. Bailey (188J ), 43 L. T, 730, 732 ; Be Boherte, Fercival V. BdberU, 
[1903] 2 ph. 200, 204. 

' ( j) Minors v. Battieon (1875), 1 App. Cas. 428 ; Be Teale, Teak v. Teak 
(1885), 53 L. T. 936, 937. 

® & a. 391, 429, 430, 

SmfCtog olauseB, if nt|)t to be construed strictly, are at all events not to 
'^’90^vo such a oonstrh'otion as shall carry them b^ond the purpose for 
which wore ^designed *’ (ibid., mr Turner, L.J,, at p. 429). As to 
^ilauses, and other ehifting clauses, see title Settlements. 
VoU XXV., pp. 693, 697 si seg. 
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sWctly (1 ) ; and where there is a prior vested gift, and then a clause 
divesting the gift in an express oontingenoy, the court does not hold Conditional^ 
the gift divested unless the precise contingency referred to occurs^ 
and does not introduce other contingencies unless the context 
requires that course (?«.). 

1478. Where there is a gift to a named person for life, and Gift over on 
after his death to his children either generally or on attaining death “with- 
any age, or other event (w) in terms which give the children a 
vested absolute interest indei)endently of whether the children 
survive their parent or not (o), followed by a gift over if the parent 
dies “ without leaving children,'* these words are construed so as 
not to destroy any prior vested interest (p), and read as “without 
having children ** (q), or “ without having had children (r), or 

{1) Fraunces's Case (1610), 8 Co. Rep. 80 b, 90 b; Kiallmark v. 

Kiallmark (1856), 26 L. J. (err.) 1, 4; Blagrove v. Bradshaw (1858), 4 
Drew. 230, 235. The prineiple aijplies to the divesting not only of 
vested esteten, but of contingent estates (ihid.). Accordingly, in cases 
of gifts to children of a named parent, followed by a gift over if all the 
children die in the lifetime of their parent, whore some but not all survive 
their parent, nevertheless all take {BromJ^ad v. Hunt (l«2l). 2 Jac. &; W. 

459 ; Gordon v. Hojje (1849), 3 De G. dt Sm. 351 (sottleinont) ; TempUman 
V, Warrington (1842), 13 Sim. 267, 270 (gift over, if but one child at 
parent's decease, to that one) ; Be Firth, Loveridge v. Firth (1914), 49 L. J. 

356). 

(m) Tarhuck v. Tarhuck (1836), 4 L. J. (cn.) 129 ; Oox v. Barker (1856), 

22 Beav. 168 ; Potts v. Atherton (1859), 28 L. J. (cn.) 486. 488 ; Re Kirk- 
bride^e rrtt8f8(1866),L. R. 2 Eq, 400, 402; Be Pioicworlh, Snaith v. Parkin* 
eon, [1899] 1 Oh. 642 ; Be Searle, Searle v. 8earle, [1906] W.K. 86. to 
the change of conjunctions in particular cases, see p. 824, poet. 

(n) As in oases where the interest of the children is to vest at birth 
{Treharne y . Layton (1875), Ij. R. 10 Q. B. 469, Ex. Oh.; Be Bradbury, 

Wing V. Bradbury (1904), 73 L. J. (CH.) 691; Be Gold/ney, Be Dighion, 

Clarke v. Dighion (1911), 130 L. T. Jo. 484), or at the ago of twenty-one 
years [Maitland v. Chulie (1822), Madd. de G. '243 ; Re Thompson^ $ Trust 
(1852), 6 De G. & Sm. 667), or at that age < marriage (Uaeamajor v. 

Strode (1843), 8 Jur. 14), or when the youngest attains twenty-one 
years (Kennedy v. Sedgwick (1857), 3 K. & J. 540), or any similar event, 
if only the vesting is without reference to the surviving of the parent 
[Barkworth v. Barkworth 75 L. J. (cii.) 754,pjer Joyce, J.. at p. 756). 

(o) The rule is inapplicable, therefore, where the interests of the children 
are contingent on their surviving their pamnin (Byth^eeav. Bytheeea (1864), 

23 L. J. (CH.) 1004, C. A. ; Sheffield v. Kenneit (1869), 4 De G. & J. 693, 

C. A. ; Be Watson's Trusts ( 1870), L. R. 10 Eq. 36, where Bryden v. Willeit 
(1869), L. R. 7 Eq, 472, is criticised; and see Pride v. Fooke (1868), 3 
De G. & J. 252; Be Heath'e Settlement (1866), 23 Btiav. 193 ; Chadunck * 

V. Greenall (1861), 7 Jur. (N. s.) 959; Young v. Turner (1861), 1 B. & S. 

660 ; Jeyes v. Sa/vage (1876), 10 Ch. App. 555 (a case of a settlement) ). 

A non-exclusive power of appointment by the parent, however, docs not 
exclude the rule [Re Jackson's Will (1879), 13 Ch. D, 189 ; Barkworth v» 

Barkworth, supra) ; and see Be Simmons, Dennison v. Omow (1 903), 87 L. T. 

594 (gift over held not intended to displace appointment under a^^wer). 

(o) Be Cobbold, Cobbold v. Lawton, [1903] 2 Ch. 299, C. A. 

(q) Be Tookey's Truets, Be Bucks Mail. Co. (1862), 21 L. J. (&.) 402; 

Bx parte Hooper (1862)^1 Drew. 264; Kennedy v. SedgwieJc (1867), 3 • 

K. & J. 540 ; White V. SiU (1867), L. B. 4 Eq. 266 ; Be Brown's Trust 
a873), L. B. 16 Eq. 239; Be Jackson's Will (1879), 13 CSlD. 189, per 
JssfiBL, M.B., at p. 194. 

(f) MarshaU v. HiU (1814), 2 M. & S. 608, 619; Bryden v. Wmett, 

•wpra, at p. 476 ; Trehame v. LayUm (1876), L. &. lO Q. B. 469, 461| 

Ex. Ch- . * 
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** without leaving children who have attained vested interests ** (s), 
according to the context. The rale is not confined to a ease in 
which this tenant for life stands in loco parentis to the donee in 
remainder, but extends to a case in which the tenant for life is a 
complete stranger {t\ and, it seems, to a case in which the children 
mentioned in the gift over take no interest, but there is an interest 
in their parent (ti), or in anyone else(«;), independent of the children 
surviving their parent, and where the result of reading the words in 
their ordinary sense would be to divest interests which, it is inferred, 
the testator intended to remain vested. This rule is not affected by 
the circumstances that the testator knew of the existence of a child 
of the named person, and that such knowledge appears on the face 
of the will itself (a) ; but it is inapplicable w^here the context shows 
that the prior vested interests were intended to be destroyed in 
accordance with the plain meaning of the words (6), or where the 
subject-matter of the gift is an annuity bequeathed so as to involve 
the notion of personal enjoyment by each of the successive donees (c). 

1479. If there is a devise to a named person in fee simple (d) or 
a bequest to a named person absolutely (e), witli a gift over in 
either case if he die without children or under the age of twenty-one 
years to other donees, the word “or” is read “and,” and the gift 
over does not take effect unless both events happen. This rule of 
construction depends on a presumed intention of the testator to 


(«) Be Cobbold, Cobbold v. Lawton, [1003] 2 Cli. 209, C. A. 

(t) Oasamajor v. Strode (1843). 8 Jur. 14. 

(u) Be Bogle, Boqlev. Yorstoun (1898), 78 L. T. 457, whore tho gift was 
to tho parent for life and afterwards to his execiitorB and adininiHtrators 
contingently on tlio parent having two or more children attaining twenty- 
one. 

(w) Be Jackson's Will(lBld), 13 Ch, D. 189, per Jessel, M.R., at p. 194 ; 
but 800 Armstrong v. Amfifrotig (1888), 21 L. R. Ir. 114, 120, C, A. 

(a) Be Cobbold, Cobbold v. Lawton, supra. 

(5) Be Ball, Slattery v. Ball (1888), 40 Ch. D. 1 1, 13, C. A. ; see, however, 
Barkworth v. Barkwokh (1906), 76 L. J. (ch.) 754, 756, where it is si^gested 
that this sentence properly should not appear in the report of Be Ball, 
Slattery v. Ball, supra ; compare Hedges v. Harpur, Hedges v. Blick 
(^1868), 3 De G, & J, !i29, 141; Clay v. Coles (1887), 67 L. T. 682, per 
Stirling, J., at pp. 683, 684 ; Be Hamlet, Stephen v. Cunningham 
39 Ch. D. 426, C. A. Thus, the rule does not generally apply to a gift to a 
person absolutely followed by a gift over on his death without leaving issue 
(Armstrong v. Armstrong (ISHB), 21 L. R. Ir. 114, C. A. ; Be Ball, Slattery v. 
Ball, supra, disapproving White v. Jlight (1879), 12 Ch. D. 751 ; and see 
Be Hamhleton, Hamilton v. Hambleton, [1884] W. N. 167; but compare 

Bode, Bogle v. Yorstoun, supra), 

(c) Be Hemingway, James v. Dawson (1890), 45 Ch. D. 453, 456. 

(d) Price v. (1684), Poll. 646; Fairfield v. Morgan (1805), 2 

Bos. & P. (N. E.) 38 ; JEastman v. Baker (IBOS), 1 Taunt. 174, 182 ; Bight d. 
Day V. Day (1812), 16 East, 67 ; Doe d. Herbert v. Selby (1824), 2 B. & C. 
926 ; Morris v. Jforns (1853), 17 Beav. 198 ; Mahaffy v. Booney (1853), 6 
It. Jur. ^6; Imray y. Imeson (1872), 26 L. T. 93. Sowell v. Oarret (1595), 
Moore (K. B.), 422 (accepted as an authority on this point in Wright d. 
Swrrell v. Kemp (1789), 3 Term Rep. 470, per Puller, J., at p, 474, and 
in i)enn d. Wilkins v. Kemeys (1808), 9 East, 366, per Le Blanc, J., at 
p. 870), is Inferable to. other munds; see the decision as report^ 
sub wm, Soulle y. Oward (1595), Cro. Eliz. 525; and note (o), p. 826, post. 

(e) The rule applies'both to real and to personal estate ( Wright v . Marsom, 
[1895] W. N. ‘148 ; WsddeU v. Mundy (1801), 6 Ves. 341 ; Mytlon v. BoodU 
(1834), 6 Sim. 457). 
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benefit the children of the devisee directly or indirectly, inten^ 
tion which would be defeated if the devisee died under twenty-one 
leaving children, and the word “ or” was construed disjunctively (/). 
The alteration is made although the sentence as altered contains a 
condition repugnant to the character of the estate given (<7). A 
similar rule holds good as to gifts over if the donee in question dies 
before a life tenant under a previous gift or without issue (h). 

This canon of construction is also applicable where the prior 
devise or bequest is contingent on the donee leaving issue (i) or on 
his attaining majority (/c), if he takes absolutely. 

Where, however, a prior donee takes for life only, and his issue 
are unprovided for or take express absolute interests, and there is a 
similar gift over, this alteration cannot be adopted so as to defeat 
the interests of subsequent takers ( 1 ). Whore a prior donee takes 
in tail (w), or takes for life only with remainder to his issue as 
purchasers in tail (»), a gift over on his death under age or on the 
failure of his issue may be read without alteration of the “ or ” into 

and ” ; but even in this case a death under the specified age does 
not in general carry the estate over, unless there is also a failure of 
issue, since the gift over would not be read so as to defeat any issue 
in tail (0) ; while a death without issue, although after attaining 


(/) Re Cruichley, Kidson v. Mareden, [1912] 2 Oh. 335, ;)er Parkek, J., 
at p. 337- See, however, the doubts expressed in Qrey v. Rcanon (1857), 
6 H. L. Cas. 61, BO, by Lord Cranworth, Ij.O.., who, however, apj^roved 
of the rule as being an established rule. According to the Htruotureoi t ho 
sentence, if the word “ without *’ is used, the gilt over on a oomposito 
event may be accurately expressed in the form containing the word 
“or” (Stretion v. Fitzgerald (1889), 23 L. K, Ir. 466, Fitzgibbon, 
L. J., at pp. 472, 473) ; ill such a case it is not necessary to alter the words, 
i.e., the gift over in the text may be aoewately expressed as on death 
“ without having any issue attaining twenty- one.” • 

{g) As, for instance, gilts over on the ce dying without issue or 
intestate {Incorporated Society v. Richards (18^*1), i Dr. & War. 258, 283 ; 
Green v. Uarvey (1842), 1 Hare, 428 ; Greated v. Oreated (1869), 26 Hoav. 
621, 627 (gift over in event of “any of them dying before having heirs 
of their body or making a particular disposition of his or her property ”) ; 
Re Crutchley, Kidson v. Mareden, supra ; compifre Beachcroft v. Broome 
(1791), 4 Term Rep. 441 ; Outhbert v. jPurrier (1822), Jac. 416; Bireiton 

V. FiizgerM, supra. 

{h) Venn d. Wilkins v.Kemeys (1808), 9 East, 366; Wright d. BurreUr, 
Kemp (1789), 3 Term Rep. 470 (in surrender of copyholds). 

(i) Johnson v. Nimeoefc (1861), 7 H. & N. 344, Ex. (’h. 

{k) Mytton v. Boodle (1834), 6 Sim. 457; Wright v. Marsom, [1896] 

W. N. 148. 

(l) Cooke V. Mirehmse (1864), 34 Beav. 27. 

(m) Woodward v. Qlashrook ( 1700), 2 Vern. 388 ; Brownsword v. Edwards 

(1750), 2 Ves. Sen. 243, per Lord Hardwicke, L.C., at p. 249 ; Mortimer 
V. Hartley (1851), 6 Exch. 47 ; S. C. (1851), 3 De G. & Sm. 316 (see, oonUa, 
8. 0. (1848), 6 C. B. 819) ; Grey v.Peareon,stipra, pet Lord St. LEbNABDS, 
at p. 93. ' d 

(n) Hasher v. BuUon (1824), 9 Moore (c. P.), 2. 

(o) BouXU V. Gerard (1595), Cro. £liz. 525 (where the estate tail was 
implied from the gift over, and the subsequent limitation ^uld not then 
have taken effect by way of exeentory devise ; the ease would now be 
decided otherwise) ; Qrey v. Pearson, supra, /{ffeoti to far as death 
under age is concerned, is therefore the same as if “ or ” were read “ and ** ; 
eom^re Monkhouse v. Monkhouse (1829), 3 Sim. 119, 126 (gift over oa 
death or want of issue oonstrued as on death and want of issue). 


Biot. 7. 
CimdltioQd 
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When made. 


that age, may carry the estate over by way of remainder (p) or 
otherwise. 

On the same principle (q), or to avoid inconsistency (r), where a 
prior gift is absolute, or contingent on attaining a specified age, or 
on marriage, or on a specified age or marriage as alternative events, 
a gift over in any of these cases on the death of the donee before 
attaining that ago or marriage is read as if “ or ” were “ and.** 

In cases where the interest of a donee is postponed to a life 
interest, but is contingent only on his attaining a certain age, and 
not on his surviving the life tenant, a gift over on his death before 
the life tenant or under the specified age is construed as if ‘*or*’ 
were and ’* (s). 

1480. In general, the court is unwilling to change the conjunc- 
tion ‘^and*’ into “or** in a gift over on sovoral events connected 
by “and,** where tho words may have their ordinary sense, since 
the effect would be to divest the prior gift in events other than 
the compound event which the testator has provided for (t). ThuSj 
after a gift to a donee absolutely (w), or in tail (a), or for life with 
remainder to the children of the tenant for life(b), a gift over on 
the donee dying under twenty-one and without issue is read in its 
ordinary sense, and is not read as if “ and *’ were “ or ’* merely for 
the possible benefit of the issue. 

“ And ” may, however, be construed “ or ” where one member oi 
the sentence includes the other, so that by construing the words 
literally one member of the sentence would be rendered unneces- 
sary, and the change is made in order to give effect to each membei 


{p) Brownsword v. Edwards (1750), 2 Ves. Sen. 243; Hasher v. 8 uUo 1 ^ 
(1824), 0 Moore (c. p.), 2, where the roriiainder was held to be contingent ; 
this appears to be the case also referred to in Qrey v. Pearson (1867), C 
II. L. Cas. 61, per Lord Sx. Leonards, at p. 93, but there described aE 
the case of death “under age leaving issue.” 

(q) This was the ground for the rule stated in Be Clegg's Estate, Ex park 
Evans (1862), 14 1. Oh. K. 70, C. A. ; Be Cantillons Minors (1865), 16 
1. Ch. li. 301, 311 (contingent on marriage) ; Butler y. Trustees, Executon 
and Agency Co., Ltd. (1\)06), 3 Commonwealth Law Reports, 435, 443 ({^1 
over oil death before twenty-one unmarried and without issue). 

(r) This was the ground for the rule stated in OrarU v. Dyer (1813), 2 
Dow. 73, 87, H. L. ; Malcolm v. O' Callaghan (1833), Coop. temp. Brough. 
73, 76 (contingent on marriage with consent) ; and see Thackeray v. 
Sampson (1825), 2 Sim. 6 l St. 214; Grimshaw y. Pickup (1839), 9 Sim. 
691; Thompson v. Teuhih TeuUm y. Teuton (1852), 22 L. J. (CH.) 242 
^alternative events) ; Collett v. Collett {IS05), 35 Beav. 312. 

(s) Miles V. Dyer (1832), 6 Sim. 435; (1837), 8 Sira. 330, foUowed, aE 
laving down an established rule of construction, in Bentley v. (1858), 
25 Beav. 197. 

(0 Doe d. Usher v. Jessop (1810), 12 East, 288, 293 ; Key v. (1855), 
1 Jur. (INT. s.) 372, where Brown v. Walker (1823), 2 L. J. (o. s.) 82, is com. 
mt nled rpon on thi« ground ; see, accordingly, Beed v. Braithwaite (1871), 
L. B. 11 Eq. 614; LiUie v. TTiWis (1899), 31 Ontario Reports, 198; Bi 
Meiealfe v. Metcalfe (1900), 32 Ontario' Reports, 103. 

(u) Coates V. ilflT*, Borrett v. Hart (1863), 3 De G. J. & Sm. 604. 

(a) Due d. ^sher Xj,. Jessop, eupra, approved in Qrey v. Pearson, supra, 
where Brownsword y,. Edwards, supra, is explained, and tho construotiou 
there adopted by iLord Habdwigke, L.C., which was similar to that where 
**; or ** is used (see p. 825| ante), was disapproved. 
ih) MaMm v. MOeofm {1356}. 21 Beav. 225< 
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of the sentence (c). The alteration is not» however, if hy 
giving to that member of the sentence some less usual meaning 
effect can be given to every word (d). Thus, if after a gift to a 
person absolutely or for life and afterwards to bin children there 
IS a gift over on his death “ unmarried and without issue,” it can 
be read as if “ and ” were “ or ** in cases where “ unmarried ** is 
necessarily given its ordinary meaning of “never having been 
married '* (e) ; but as a rule, if in such a gift over “ unmarried ” 
can be given the meaning “ without leaving a spouse ” (/), so as to 
give effect to all the words without altering the conjunctions, this 
construction is adopted rather than that the words should bo 
altered (, 7 ). 

It is an additional objection to the change of “ and ’* into “ or ” 
that any part of the sentence becomes inoperative (ft). 

1481. If there is a gift after a life estate to a number of persons 
in equal shares or alternatively to such of them as survive the life 
tenant, the survivorship clause is primd /acie a divesting clause only, 
and if none of the donees survive the life tenant, their representa- 
tives take in equal shares (t). A similar rule applies in other cases 
where after a gift to a number of persons a gift in any contingency 
to the survivor of them is construed as conditional on his surviving 
the tenant for life or some specified event (ft). On the other hand, 


(<j) Day V. JMy (1854), Kay, 703, per Wood, V.-O., at p. 708. 

(d) As to the general rule to this effect, see p. 659, ante. 

{e) Wilson v. Bayly (1700), 3 Bro. Pari. Cas. 195 ; Hepworth v. Taylor 
(1784), 1 Cox, Em Cas. 112 ; Maberley v. Strode (1797), 3 Vos. 460, 4i 4; 
Bell V. Vhyn (1802), 7 Ves. 453, per Grant, M.B., at p. 459 ; hong v. Lam 
(1885), 17 L. R. Ir. 11; OaroUnv. Carolin (ISSl), 17 L. R. Ir. 26, n.; 
Boherts v. Kilmore {hishop)^ [1902] 1 I. R. 333 (“unmarried ’* hold to be 
used in this sense throughout the will) ; compare Mackenzie v. King ( 1848), 
12 Jut. 787 (“ nor “ read “ or not ’’ ). 

(/) As to this meaning, see note (n), p. 669, <mte. * 

\g) Be Sander's Trusts (1866), L. R. 1 Eq. 075; Be King, Salisbury v. 
Ridley (1890), 62 L.T. 789; Be VluinU Chanty .Lemon, [1900] 2 Ch.U6y 348; 
compare Dillon v. Harris (1830), 4 Bli. (n. 8.) 321, 366, 369, H. L., where 
marriage with consent was intended. After a gift of realty in foe simple or 
absolute gift of personalty, or a gift for life, followed by a gift to the donee^s 
children, a eiit over on a prior donee dy u|g an infan* unmarried and without 
issue prirm facie is construed as given on one contingency, and the words 
are not to be read disjunctively, unless the context requires: for this 
purpose, the word “ unmarried “ is taken to mean “ without leaving a 
^ouse“ [Doe d. Everett v. Cooke (1806), 7 East, 269, 272); compare 
Framlingham v. Brand (1746), 3 Atk. 390 (on death in minority and 
unmarried or without issue). Such a word as “unmarried” in such a 
context cannot be struck out or left inoperative {Doe d. Baldwin v. 
Bawding (1819), 2 B. & Aid. 441). 

(h) Key V. Key (1866), 1 Jur. (N. s.) 372 ; Be Kirkbride's Trusts 
L. R. 2 Eq. 400, 403. 

(i) Browne v. Kenyon (Lord) (1818), 3 Madd, 410; Simgess v. Fearson 
(1819), 4 ^fadd. 411 (to A. for life, and then to be eqaally divided lamongst 
her three children, or such of them as should be living at her death) ; Belk 

Slack (1836), 1 Keen, 238 ; Wagetaff v. Crosby (1846), 2 ('oU.746 ; Page 
V. May (1857), 24 Beav.^23 ; Wuey v. Chanieperdrix, [1894] 1 I. R. 209 ; 
Re Pickworth, Snaith v. Farkimon, [1809] 1 Ch. 642, C. ; Pemy v. 
Comgnissioner for Baiheays, [1900] A. C. 628, 634, P, C. 

(ft) Harriaoh v. Foremim (1800), 6 Ves. 207 ; Pders y, Dipple (1841), 
12 Sim. 101 ; Clarke v. lAsbboek (1842), 1 Y. & C. Ch. €as. 492 (sorriving 
testator); Eaton v. Barker (1845), 2 Coll. 124; LitUejohns v. Househoid 
(1855), 21 Beav. 29 ; Cambridge v. Bous (1858), 25 Beav* 492 ; Maddieon 
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WniiS. 


Sm. T. this rale i[| not adopted where io the context of the will a gift 
Cootttional to the BUi^vor o! a number of perBons is construed as referrmg to 
Qtfts . survivorship inter $e and not as conditional on his surviving the life 
tenant ; in such a case the longest liver takes the gif(i» although all 
die in the lifetime of the life tenant (Z) ; nor does the rule operate 
where the condition as to surviving the life tenant applies to the 
original gift(w). 

Time of The time of operation of a divesting provision may be limited bj 

operation. context (n), for example, by a direction for ^payment, transfei 

or conveyance to the donee, or for the doing of any such act or 
any specified event; the court considers that the trustees oi 
executors could not conveniently obey such a direction if divesting 
were intended to take place after that event (o). 

Sujb-Seot. i.—Fartictilar CfmdUiont. 

(i.) In case of Deaths simply ^ as a Contingency. 

Gift over in 1482 * A gift over of property, given to a person absolutely, ir 
the event of his death is construed as a gift over in the event of hit 
* death before the period of distribution or vesting, unless some othei 
period is indicated by the context (p). 

If, therefore, the gift is immediate, and there is a gift over in cas( 
of the donee’s death, as a contingency, the gift over primd facu 
takes effect only in the case of the donee dying in the lifetime o 
the testator, as an alternative gift(q), and if the gift is postponec 

V, Chapman (1860), 1 John. & H. AlO; Marriott v. Ahell (1869), L. R. ' 
Eq. 478 ; Re Deacon* 9 Trusts, Deacon v. Deacon, Hagger v. Bagger (1906) 
96 L. T. 236; and see Benn v. Dixon, Dixon v. Nicholson, Dixon v 
Priestley (1847), 10 Sim. 21 ; Re Sander's Trusts (1866), L. R. 1 Eq. 676 
683, 684; Re Clark's Trusts (1870), L. R. 9 Eq. 378; J ones y . Davie^ 
(1880), 28 W. R. 456. 

{1} Scurfield v. Howes (1790), 1 Bro. C. C. 90 ; White v. Baker (1860), i 
Bo G, F. & J. 65, C. A., commented on, though accepted as correct, in Ri 
Dichworth, Snaith v. Parkinson, [1899] 1 Ch. 642, C. A, 

(m) Willis V. (1841), 4 Beav. 208. 

(n) Vulliamy v. EusUsson (1838), 3 Y. & C. (EX.) 80 (vested interesi 
at twenty-one ; clause settling gift on donee's marriage held confined t< 
marriaw under twenty^^one) ; Doe d. Lloyd v. Davies ( 1864), 23 L. J. (o. p. 
169. oubjeot to such a context, the operation of a divesting clause 
operates whenever the oontu^ency happens on which it is to take effect 
SCO, for example, Witham v. Witham (1861), 3 De G. P. & J. 768. As t< 
particular gifts over, see the text, infra. 

(o) Woodhume v. Woodbume (1860), 3 De G. Sm. 643 ; Olyn v. Qlyt 
(1857). 26 L. J, (CH.) 409 ; O' Mahoney v. Bardett (1874), L. R. 7 H. L. 388 

^403, 406; Re Lv4df, Peard v. Morton (1883). 26 Ch. D. 394, 397; and 
see Re Kerr's Estate, [1913] 1 1. R. 214. This indication of intention maj 
be overborne ; see Martineau v. Rogers (1866), 8 De G. M. &: G. 328, 333. 

(p) Penny v. Commissioner for Railways, [1900] A. C, 628, P. C.,per Lore 

Lindlet, at p. 634 ; Hodgsony. Smithson (1856), 8 De G. M. 6c G. 604, C. A. ; 
O' Maho^ V. Burden, suma, per Lord Caikns, L.C., at p. 396. The rule 
IS based on the grofind that the event of death is so mevitable that ii 
cannot he deemed Ik contingency, and therefore the testator could noi 
^ye intended merely to provide for the case of the donee dying at anv 
tiatis. It is also based on the presumption in avour of vesting (Home y. 
Pilhnsjm^^ 2 My. & Cr. 16, 20, 21). ^ 

(g) Bindon {Lord) yfBuffoVc (Earl) (1707), 1 P. Wms. 96; HinchUy y. 
Smci^ (1797).4Vn. 160; JTww v. Toytor (1801), 6 Ves. 806; Turnery. 
Mw V<JS. 667 ; Cambndge v. Pons (1802), 8 Ves. 12, 20 ; W^stet 

v. HaU n^3), 8 Ves. 410; Ommaney v. Beavan (1811), 18 Ves. 291; 
Bloie V. Mifacr (1819), 4 Madd. 144 ; Origan v. Baines (1834), 7 Sim. 40 ; 
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to a life estate^ the gilt over pnmdjacie takes effect oul||;E a death 
before the tenant for life, as an alternative gift(r)^r, if the CtondtUona} 
context requires, the gift over may be construed as referring to 
death before vesting (>). 

It may be, however, that the context of the will shows that the When Uh 
first donee takes not an absolute interest, but a life interest only, or 
that the gift in case of death is to take effect not as a contingent ^ 
gift, but by way of succession in any event ; the second donee then 
takes on the death of the first donee at any time (t). 

Generally, death is regarded as a contingent event only from 
necessity, and if the words import no other contingency (if). 

1483. In a gift to one donee indefinitely followed by a gift “ at Gift at the 
the death,*’ or “ after the death ** of that donee, the gift over privid 

facie takes effect at death, not as on a contingent event, but by 
way of succession, and the first donee takes a life estate only (v), 

(ii.) On Death with Other CvntingencieB. 

1484. In cases where the gift over is on death coupled with some Gift over on 
other contingency, for example, on the death of the donee without 

leaving issue, or without leaving issue living at the time of his 
death, then primd facie the gift over takes effect on the death of 
the donee at any time (a), and not merely on his death before the 
time of distribution, if the rest of the contingency is fulfilled at 
his death (h), 

Clarice v. Lubbock (1842), 1 Y. & C. Oh. Cas. 492 ; Howard v. Boirrrd 
(1866), 21 Beav. 550 ; Taylor v. StoMiton (1856), 2 Jur. (n. s.) 634 ; Schenk 
V. Agnew (1858), 4 K, & J. 406 ; Be Neary's Hstate (1881), 7 L. R. Ir. 311 ; 

Blliott V. Smith (1882), 22 Ch. D. 236 ; Be Valdez's Trusts (1888), 40 Ch. D. 

159, 162 ; Be Beeves, Edwards v. Beeves (1907), 61 Sol. Jo. 325. 

(r) Hervey v. M'Laughlin (1816), 1 Price, 264; Edwards v. Edwards 
(1852), 15 Beav. 357, 363, 364 (the third role there stated is not affected on 
this point by O' Mahoney v. Burdeit (1874), L. P 7 H. L. 388 ; see note (e), 
p. 830, post ) ; Green v. Barrow (1853), 10 Hare, <>59, 461 ; Bolitho v. Ilillyar 
(1865), 11 Jur. (N. s.) 556 ; and see Le Jeune v. Le Jeune (1847), 2 Keen, 

701 ; Oallcmd v. Leonard (1818), 1 Swan. 161. 

(i) Penny v. Commissioner for Bailways, [1900] A. C. 628, P. C. ; Be 
Kerr's EsiaU, [1913J 1 1. R. 214. • 

{t) Billings v. Sandom (1784), 1 Brd. C. C. 393 ; Douglas {Lord) v. 

Chahner (1795), 2 Yes. 500; Nowlan v. Nelligan (1785), 1 Bro. C. C. 

489 ; Smart v. Clark (1827), 3 Russ. 365 ; Tilson v Jones, TiUon V. 

Thornton (1830), 1 Russ. & M. 553 ; compare Wilkins v. Jodrell (1879), 

13 Ch. D. 664, 669 ; Watson v. Watson (1881), 7 P. D. 10 ; and as to the 
weight to be given to various ciicumstances, see Tayhr v. SUWnton (1856), 

2 Jur. (N. 8.) 634. A ^ to one person in the event of death of another 
IS only treated as a gift in remainder or saccession where the first taker 
takes for life only (Penny v. Commissioner for Ba/ihvays, iwprat 
per Lord Lindlet, at p. 636), There is no general rule, however, 
that a prior gift is always out down to a life interest by a gift over ** after 
the death ” of the first legatee {Be Monek {Lady), Mg/nek v. Groker, [1900] 

1 L R. 68, 66). • ^ . 

(u) Woodroofe v. Woo&roofe, [1894] 1 I. B. 299, 302 ; GavSkr V. Cadby 
(1831), Jac. 346, 348. As to ^fts upon death coupled with a contingency, 
see the text, infra. 

(o) Joslvn V. Hatimond (1834), 3 My. & K. 110 ; Constable^, Bull (1849)* 

3 De G. & Sm. 411 ; Be AdmJs Trusts (1865), 14 W. % 18, followed 

in BMens v. Pottor (1879), 10 Ch. D. 733 ; Waton (1867), 3 Jur. 

(N. a.) 654 ; Ba Biis$m (1886), 52 L. T. 559. 

(a) As to death in the life of the testator, see p. 796, ante. 

[h] Ingram v. SontUn (1874), L. B. 7 H. L. 408 (dying without iiioi 




WiUiS. 


Sm.r ifo difl|C6nce is made by the fact that the donees under the 
Coi^^oiial gift overlK the children of the first taker (c), and the rule is the 
ws. same as to real and as to personal estate ((i), and whether there is a 
previous life estate (<?) or not(/). 

Exclusion On the context of the will, however, the contingency may be con- 
17 context fined to a death during the lifetime of a tenant for life(< 7 ), during 

the life of the testator (h\ or before distribution or some other 
event (i). In particular, it may appear that the gift over is not an 
executory limitation defeating the prior gift at any time, but a sub- 
stitutional p;ift, and the death with a contingency is confined to the 
period within which substitution takes place (A;), or there may be 
alternative gifts over, whether the death takes place with or without 
a failure of issue or other contingent event (A). 

living at her death) ; 0^ Mahoney v. BwrdcW(1874), L. R. 7 H. L. 388 (dying 
unmarried or without children); Woodroofe v. WoodToofe^ [1894] 1 I. R. 
299, 302 ; Be Bicha/rdson'g Trusts, [1896J 1 1. R. 295, C. A. ; Be Schnad- 
horsU 8andkuhl v. Schnadhorst, [1002] 2 Ch. 234, C. A.; Duffillv. Duffill, 
[1908] A. 0. 491 ; see also Smith v. Stewart (1851), 15 Jur. 834 ; Smith v. 
Spencer (1866), 6 De G. M. & G. 631 (where the original donee took at 
twenty-one; gift over not restricted to a death under that age) ; Drake v. 
OoKins (1869), 20 L. T. m Be Parry and Dagg8{m5),n Ch.D. 130, 0.A. 

(c) Home v. Pillans 2 My. & K. 15, 22 ; Be Sohnadhorst, Sandkuhl 
V. Sohnadhorsi, [1901] 2 Ch. 338, 343, affirmed, [1902] 2 Ch. 234, C. A, 

(d) Slcrney v. Slaney (1864), 33 Beav. 631. 

(e) The lourth rule in Edwards v. Edwards (1852), 16 Beav. 367, 
emmeiated by Romilly, M.R., at pp. 364 et seq., to the effect that where 
such a gift is postponed the rift orei primd facie refers to a death without 
issue before the period of distribution, is disapproved in (T Mahoney v. 
Burdett, supra. The following oases where the fourth rule in Edwards v. 
Edwards, supra, was followed may perhaps be support ed on the contexts 
of the wills in question : Barker v. Cocks (1843), 6 Beav. 82 ; Beckion v. 
Barton {\S69), 27 Beav, 99 ; Slaney v. Slaney (1864), 33 Beav. 631 ; Wood 
V. Wood (1866), 36 Beav. 687- 

^ Cfrild V. Oiblett (1834), 3 My. & K. 71 ; Smith v. Stewart (1851), 
4 De G. & Sm, 263 ; Edwards v. Edwards, supra, at p. 363 ; Cotton v. 
Cotton (1864), 23 L. J, (CH.) 489 ; Bandfield v. Bandfield (19^0), 8 H. L. Cas. 
226 ; Bowers v. Bowers (1870), 6 Ch. App. 244. 

{g) Besa/nt v. Cox (1877), 6 Ch. D. 604 (gift over to survivors of a class 
leaving issue), following Olivant v. Wright {ISI 5), 1 Ch. D. 346, C. A., and 
distinguishing O' Mahoney v. Burdett, supra; McCormick v. Simpson, 
1907] A. C. 494, P. C.; Be Mitchell, Mitchell v. Mitchell (1913), 108 
L. T. 180. Besant v. Cox, supra, and Be Smaling, Johnson v, Smaling 
1878), 26 W. R. 231, however, having regard to the rule previously laid 
down in O' Mahoney v. Burdett, supra, are of doubtful authority; see 
Woodroofe v. Woodroofe, st^a. 

(h) Be Buddy, Peard v. Morion (1883), 25 Ch. D. 394. 

* {%) Clark V. Henry (1871), 6 Ch. App. 688 ; Brotherton v. Bury (1864), 
18 Beav. 65 (before attaining twenty-one) ; Hordern v. Hordern, [1909] 
A. C. 210, 216. Thus, where on a particular event the fund is directed 
to be divided, or the receipt of the donee is directed to bo a good 
discharge, the death without issue is confined to the period prior to 
divifiioA or payments else the direction could not be carried out {Gdlland v. 
Zr«!Oftardv' 1^18), 1 Swan. 161 ; Barker v. Cocks (1843), 6 Beav. 82 ; Wheeble 
(1849), 16 Sim. 606 ; Johnston v. Antrobus {195^), 21 Beav. 666 ; 
JBsAnsivee (1866), 23 Beav. 135 ; 0* Mahoney v.*BurdeU, supra, at pp. 403, 
406; Lewin v. KiUey (1888), 13 App. Cas. 783, P. C. ; Be Ma^irday, 
Sorirnffcour v!^ MaeKMty (1911), 66 Sol. Jo, 142 ; Be MiteheB, Mitchell v. 

(k) So ifq^atd, Oreery v, Lingwood (1882), 19 Ch. D. 470. As to 
Bubstitntioiiai gifts, s^e p. 729, ante. 

V. Ldwe (I82i), 5 9* Aid. 636 (gifts over both on death 
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1486. A gift oyer can be well madoi as a rale, on thcybnee Saor. t 

before he ^tually receives his legacy or on his beoomi^|[{ientit)M fic&4itloii«| 
to receive it before actual payment ; such a gift may be expressed so 
as to be not void for uncertainty (w), at all events in the case of out over ea 
non-residuary gifts (a), or in the case of any gift whore the gift over death Ufon 
is of the part of the property which has not been received (6). p^maat 
Such a gift over, or a gift over before execution of all or any of ' 
the trusts of the will (c), in the case of a residuary gift, aiul applying 
to the whole fund, whether paid over to the donee or not, may as it 
stands in a particular will be void for uncertainty (d). 

The court, however, inclines to construe such gifts over, so that 
the period over which the operation of the gift over is to extend 
should not continue beyond the time at which the legacy is by 
law receivable (c), that is, in general, where the gift is not otherwise 


williout oliildren and on death loavin/? children ) ; Gee v. Manchester 
Corporation (1852), 17 Q. B. 737, 746 (‘‘the dying of A. with or without 
issue is as cert>ain and inevitable an event os the dying of A. simply,'* per 
Lord CAMPBEiiL, (1. J., at p. 745, citing the rule on p. 828, ante, us to death 
treated as a contingency), 'i’lie ratio decidendi of llieso cases, as being 
an addition of all the contingencies so as to make a certainty, was 
dissented from in Cooper v. Cooper (1855), 1 K. &, J. 058, 002 ; Itowers 
V. Bowers (1870), 5 Cii. App. 244, 248; Qosling v. Townshend (1854), 
2 W. II. 23 ; but it appears to bo approved in O'Mahmep v. Jiurdeit (1874), 
L. R. 7 H. L. 388, per Lord Cairns, L.C., at p. 397, explaining Da Costa 
V. Keir (1827), 3 ItuHs. 360, as decided on this and other grounds. See 
also Qalkmd v. Leonard (1818), 1 Swan. 161 ; Tfood6ume v, Woodbame 
(1853), 23 L. J, (ch.) 330. 

(m) Johnson v. Crook (1879), 12 Ch. D. 639, approved in Be Vha>*ton, 
Chaston Heago (1881), 18 Ch. D. 218; Re Wilkins, Spencers, Duckworth 
(1881), 18 Ch. D. 634 ; Re Goulder, Goulder v. Goulder, [1905J 2 Ch. 100, 
disapproving Martin v. Marlin (1866), L. R. 2 Eq. 404. Bubh v, Padwiek 
(1880), 13 Ch.D. 517, and the dicta in Minors v.i/a^fwow(1876), 1 App.Cas. 
428. 452 (sec note (d), infra), are not followed. See also Faulkner v. 
nollinqsworih (1784), cited in Elwin v. Ehrm (1803), 8 Ves* 647, per 
Grant, M.K., at p. 658 (gift over if legatee Iiod before real estate was 
sold and the money was received), explained as involving an inquiry on 
an ascertainable matter in Re Chaston, Chaston v. Seago, supra, 

(а) Whitman v. Aitken ( 1866), L. U. 2 Eq. 414. 

(б) Be Chaston, Chaston v. Seago, supra ; Re Goulder, Goulder v, Goulder, 
supra. 

(c) A gift over on death during the continuance of the trusts was held 
valid in case of a specific gift in Re Teale, Teale v. Teak (1886), 53 L. T. 
936. 

(d) Hutchinv. Mannington (1791), 1 Ves. 366 (although, as exolained 

by Jessel, M.R., in Johnson v. Crook, supra, on the construction adopted, 
the gift over was on death before the gift was receivable) ; Martin v. 
Martin, supra; Buhb v. Padwiek, supra; Minors v. BaUCson, supra, where 
Martin v. Martin, supra, and Buhb v. Padwiek, supra, were accepted 
as authorities to this effect by Lord Selborne ; Roberts v. Joute (1880), 
40 L. J. (CH.) 744, 745 ; and see Re Hudson, [1912] Victorian Law Reports, 
140. There is no objection, however, to postponement of vesting of a 
residuary gift until actual receipt {Oaskelly. Uapnan (1803), 0 Yes. 169; 
(1806), 11 Ves, 489, per Lord Eldon, L.d, at p. 497, explainu]^ HutcUn 
V. Mannington, supra), and. there apiMiars to he no sufhoient reason 
for a different rule in mo case of the postponement of divesting if the 
intention is clearly shown ; notwithstanding the iiioonvenience of such 
intention, effect may be given to it ; see p. 069, ante ; and compare 
Ditmas v. Robertson (1840), 4 Jur. 967. *• 4 

(a) Be Sampson, Sampson v. Sampson, [1896] 1 CM. 630, 635. “ The 
oouris in suen oases favour early [queers, indefeasible] vesting, regarding 
it as undesirable that rights and interests should dejpend on the degree 
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wnxs. 


s>n> 7- po0tpone(^t a year from the death of the testator (j ), and in o&er 
OeQdttional eases at|pB death of the tenant for life or other period of 
distribution (g). 


Gift over on 
death before 
legacy is 
payable. 


1486. A gift over on the death of a donee before the gift becomee 
due or payable is valid, and may take effect on the death of the donee 
in the life of the testator (h). The time referred to depends in general 
upon the period of distribution contemplated by the will (i)i but is 
susceptible of a variety of interpretations according to the con- 
text (k). In a gift to children, where the time for payment is after a 
life estate on their attaining majority or other qualification, their 
shares primd fade become vested when they are wanted (for example, 
in the case of sons at the age of twenty-one, and in the case of 
daughters at twenty-one or marriage), and the gift is not read as 
making the provision for a child contingent on surviving both or 
either of its parents unless the intention is clearly so expressed (1 ) ; 
a gift over on death before the gift becomes payable is confined to 
a death before attaining the majority or other qualification (m). 


of diligence with which trustees perform their duties ” {Be Sampson, 
Sampson v. Sampson, [1896] 1 Oh. 630, pet Stirling, J., at pp. 635, 636); 
see, accordingly, Whiting v. Force (1840), 2 Beav. 571 (“receiving’* 
construed with its correlative “ pay ” in original gift) ; Bammell v. GiUow 
(1845), 15 L. J. (cii.) 35, 39 ; and see the oases in notes (/), (g), infra. In 
particular cases an inquiry may be directed as to when the property could 
nave been got in {Law v. Thompson (1827), 4 Russ. 92 ; Be ArrowsmiWs 
Trust (1860), 29 L. J. (cii.) 774); although in Uutchin v. Mannington 
(1791), 1 Ves. 366, Lord Tuorlow, at p. 367, considered such inquiry as 
impracticable and the gift over void for uncertainty. 

{f) Be Arrowsmith's Trust, supra; S. C. (1860), 2 De G. F. & J. 474, 
C. A. ; Be GolUsoifh, CoUison v. Barber (1879), 12 Ch. D. 834 ; Be Wilkins, 
Spencer v. Duckworth (1881), 18 Oh. D. 634 (residue: gift over before 
final division of testator’s estate) ; Barnes v. Whittaker (1893), 14 Now 
South Wales Reports (Equity), 148; Hunt v. Hunt, [1902] 2 State 
Reports, New South Wales (Equity), 7. 

(g) Be Dodgson's Trusts (1853), 1 Drew. 440 ; Minors v. Battison (1876), 
1 Ajqn Cas, 428; Be Chaston, Chaslon v. Seago (1881), 18 Ch. I), 218; 
Wilks V, Baii/nisier (1885), 30 Oh. I). 512. 

{h) Willing v. Badne (1731), 3 P. Wins. 113; Ilumbersione v. Stantwh 
(1813), 1 Ve8.&B.386? Waaw* v. Jfatn(1819). IJac. & W. 1 ; Humphreys 
V. Howes (1830), 1 Russ. & M. 639; and see Miller v. Warren (1690), 2 
Vern. 207 ; Darrel v. Molesworth (1700), 2 Vem, 378, accepted as an 
authority on this point in Ive v. King (1852), 16 Beav. 46, 54 ; but see the 
notes to those oases. 

(i) As, for instance, tho death of the tenant for life, in cases where 
the legacy is given after a life interest {Crowder v. Stone (1828), 3 Russ. 
«,217, 222 ; and see Oreswiok v. Gaskell (1853), 16 Beav. 577). In the case 
of immediate legacies, the death of the testator was considered to be 
denoted in Collins v, Maephereon (1827), 2 Sim. 87; Cort v. Winder 
(I844),n Coll. 320 ; Whitman v. Aitken (1866), L. R. 2 Eq, 414, 417 ; or 
the expiration of a year from the death of the testator may be adopted 
in particular cases vphere the context does not otherwise provide : compare 
the case^in note (/), supra. 

{k) Cort V. Winder, supra, per Knight Bruce, V.-C., at p. 322. 

, (i) See p. 671, ante. 

(m) “ Payable ” is construed “ vested ” in such a case ; accordingly the 
shore of a child who attains majority and dies in the lifetime of his parent 
is not divested v. Bolfe (1750), 1 Ves. Sen. 208 ; Cholmondeley v, 

Meyrieh (1758), l.£den, 77 ; Sciishwry {Earl) v. Lambe (1759), 1 Eden, 466 ; 
ffops V. Olifden {Lord) (1801), 6 Yes. 498 ; WiUis v. WiUis (1796), 3 Ves. 
5 5 Bphifik V, Legh (1804), 9 Ves. 300 ; Powis v. Burdett (1804), 9 Yen, 436 
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1487. In the case of a gift over on death of the before, 
becoming entitled, the last word has no defin^ legal melkning, an# 
may mean either entitled in interest (n) or entitled in possessicmCo), 
according to the context. 

1488. A gift over on the prior donee’s death before attaining a 
vested interest pHmd Jack refers to death before vesting in the 
technical sense (6), but if the context requires may refer to death 
before taking possession (c\ or before having the right to posses- 
sion (d). 

(iii.) Limitations on Failure of Is8u4. 

1489. By statute (c), in any gift by a modern will, the words 
“ die without issue,” or “die without leaving issue,” or “ have no 
issue,’* or any other words (/) which may import either a want or 

(in spite of expressions referring to “ leaving ” children) ; Ilallifax v. 
Wilson (1800), 16 Ves. 168 ; Walker Y. Main (1810), 1 Jao. & W. 1 (death 
before legacy “ due and payable ’*) ; Hayward v. James (1860), 28 Beav. 
523 ; Haydon v. Rose (1870), L. R. 10 Eq. 224 ; Partridge v. Baylis (1881), 
17 Cli. D. 836; Wakefield v. Maffett (1886), 10 App. Oas. 422, 433, 436; 
but compare Re Williams (1849), 12 Reav. 317). The doctrine of these 
cases should not be extended {Rammell v. Gillow (1846), 15 L. J. (on.) 36, 
per WiGRAM, V.-C., at p. 38, following Whatjord v. Moore (1836), 3 My. & Or. 
270. 289). 

(») Be Crosland, Craig v. Midgley (1886), 64 L. T. 238 ; see p. 668, 
ante. 

(o) Be Maundeft Maimder v. Maunder, [1902] 2 Ch. 876 ; [1903] 1 (1i. 
461, 0. A., following Tumsr v. Cosset (1866), 34 Bcav. 593, 694 ; Be Foy^e, 
Brown v. Bigg (1886), 31 Ch. B. 76; Be Whitefy Winder v. Jones (lo’i j), 
106 L. T. 749 ; and see Jopp v. Wood (1865), 2 Be G. J. & Sm. 323 (sot Le* 
ment : prior donee unborn and entitled at birth). The case of Commis^ 
sioners of Charitable Donations and Bequests v. Cotter (1841), 1 Br. & War. 
498, followed in Henderson v. Kennicot (1848), 2 Be G. & Sm. 492, was said 
in Be Maunder, Mawnder v. Maunder, supra, at p. 879, to be founded 
on Doe d. Long v. Prigg (1828), 8 B. & C. 321, which was disapproved on 
other grounds ui Wordsworth v. Wood (1847), 1 Ji. L. Cas. 129, 164, H. L., 
and in Be Qregson's Trust Estate (1864), 2 Be G. & Sm. 428, (/. A. A gift 
over on death before being “ entitled in possession ” is, in a context requir- 
ing it, capable of being c,onstnied ” entitled in interest ” (Be Yates's Trusts 
(1851), 16 Jur. 78). • 

(b) Pa/rkin v. Hodgkinson (1846), 16 Sim. 293 ; Bull v. Jones (1862), 
31 L. J. (CH.) 868, 861 ; Richardson v. Power (1866), 19 C. B. (N. 8.) 780, 
802, £x. Ch. (remainder in fee simple) ; and see Be Arnold's Estate (1863), 
33 Beav. 163, 173, on the same will. The gift over took effect on a class 
of prior donees failing to come into existence in Beardsley v. Beynon 
(1866), 12L.T. 698. 

(o) King v. Cullen (1848), 2 Be G. & Sm. 262, 264 (where the will showed 
that a death after vesting, in the technical sense, was within the testator’s 
meaning); Be Morris (1867), 26 L. J. (ch.) 688; Young v. Bobertson 
(1862), 4 Macq. 314, H. L. (gift over to survivors). , 

id) SiUick V. Booth (1842), 1 Y, de C. Ch. Cae. 117, 121, 124. 

(e) Wills Act, 1837 (7 Will. 4 & I Viet. c. 26), s. 29. As to the Con* 
veyaaeing Act, 1882 (45 &; 46 Viet. o. 39), s. 10, sea title Real Pbofebtt 
ANB Chattels Real, Vol. XXIV,, p. 237. ^ 

(/) The statutory provision has been applied to gifts on death “ without 
leaving male issue ” (Be mwards, Edwards v. Edwards, [1894] 3 Ch. 644, 
following Upton v. Hardinan (1874), 9 L B. Eq. 157 ; and compare Neville 
V. Thaeksf (1888), 23 L. R. Ir. 344) ; but not to like gifts in tenns of ” heirs 
of the body ” or “ heirs, even though coupled with Words*ot procreattoii 
(Harris v. Dauis (1844), 1 CoU. 416, 424 (“ in case oi theTe*being no heir”) ; 
Be Sattsry (1861), 11 L Ch. R. 236 ; Dawson r, Email (1374>, 9 Ch. App. 
661 ; Leach v. Leach, [1912] 2 Ch. 422, 428 ; Re Biwn and OampheU 
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tfrilure of iBsue of any person in his lifetime or at the time of his 
d^th, or an inddlnito failnre of his issue, are fade construed 
to mean a want or failure of issue in the life^e or at the time of 
the death of such person, and not an indefinite failure of issue (g). 

1490. A contrary intention excluding the statutory rule may be 
shown by the fact that the person whose failure of issue is spoken 
of has a prior estate tail, or that a preceding gift is, without any 
implication arising from the words in question {h)y a limitation of 
an estate tail to that person or issue (i); or otherwise, generally, by 
the context of the will (/c), 

1491. This statutory presumption, further, does not apply to 
cases where such words import if no issue described in a pre- 
ceding gift shall be born, or if there shall be no issue who shall 
live to attain the age or otherwise answer the description required 
for obtaining a vested estate by a preceding gift to such issue (1), 

(1898), 29 Ontario Keporta, 402 ; Ee Boss (1901), 1 State Reports, 
New South Wales (Equity), 1; see, however, Dodds Dodds (ISQO), 10 
I. Ch. R. 476). It has been suggested (Hawkins, Wills, 1st od., p. 177 ; 
2nd ed., p. 266 ; Shand v. Bohiiison (1898), 19 New South Wales Reports 
(Equity), 86, 88) that the statutory provision has no application to words 
such as “ in default of issue or “ on failure of issue,” not containing, in 
themselves or by inference from the context, any reference to the death of 
the person failure of whoso issue is spoken of ; but for the contrary view 
see Neville v. Thacker (1888), 23 L. R. Ir. 344, 357 ; and see €hreen v. 
Oreen (1849), 3 De G. & Sm. 480, where the contrary appears to bo assumed. 
The fact that the provision contemplates words which may import a failure 
of issue in tlie lifetime of the named i)crfton appears to bo inconsistent with 
the suggestion. In Morris v. Morris (1863), 17 Beav. 198. Ro vully, M.R., 
at p. 202, was of opinion that the provision also did not apply to cases where 
the words referring to dying without issue wore combined with other words, 
such as “dying under twenty-one,*’ which had been the subject of judicial 
decision, 

(gr) O'Neill v. Montgomery (1861), 12 I. Ch. R. 163; Be Mid-Kent Bail. 
Co., Bx parte Bate (1863), 11 W. R. 417 ; Dowling v. Dawling (1866), 1 
Ch. App. 612, 610 ; Owynne v. Berry (1876), 9 1. R. C. L. 494 ; Be Chinnery 
(1877), Hi. R. Ir. 296. 

(h) Be O'Bierne (1844), 1 Jo. & Lat. 352. 

(i) Wills Act, 1837 (r Will 4 & 1 Viet. c. 26), s. 29. As to possible con- 
Btruotions of those words as applied to real and personal estate respectively, 
see Greenway v. Oreenway (1800), 2 Do G. P. & J. 128, per liord Campbell, 
L.C., at p. 130 ; for an example of such a contrary intention, see Fay v. 
Fay (1880), 6 L. R. Ir. 274. 

(k) Oreen v. Green, supra; Oreen v. Giles (1865), 5 I. Ch. R. 26 ; Neville 
V. Thacker, supra ; WeldoJi v, WeMun, [1911J 1 I. R. 177, C. A. 

(l) Wills Act, 1837 (7 Will 4 & 1 Viet. c. 26), a. 29 ; Be Bence, SmUh v. 
Benoe, [1891] 3 Ch. 242, 249, C. A. Thus, where after gifts to particular 
doBoriptions of issue, the gift over is ” in default of sucli issue,” the word 
“such.” cannot, as a general rule, be rejected (Staines v. Maddock 
(1728), 3 Bro. Pari. Cas. 108; Denw d. Briddon v. Page (1783), 11 
East, 603, n. ; Hop v. Coventry (Earl) (1789), 3 Term Rep. 83 ; Doe d. 
ComberbaehY^ Perryn ('1789), 3Term Rep. 484 ; Ooodtitle d. Sweety. Uerring 
(1801), \ East, 264 ; E. v. Stafford (Marquis} (1806), 7 East, 621 ; Foster 
ra Bomney (Lord) (1809), 11 East, 594 ; Byan y. Cowley (1635), 1 1*. & G. 
imp. Sugd. 7 ; BotjdeU v. GoiighUy, Boydell v. Stanton, Boydell v. Morland 
0644), 14 Siui. 327, 344 ; Aehhumery. WHsm (1860), 17 Sim. 204 ; Bridget 
y. Barney (1853), 10t4{are, 820) ; but where the particular desoriptionB of 
lABue aire to tak^in%ail, especi^y if their estates are shown to be estates 
tail to each of them successively, the words ” such issue ** may be explained 
CO meanf their issue, so that the subsequent limitations take eftect as 
fomwadeie (iwt* d» Oitiniond v. Waters (1806), 6 Bast* 336 ; Biddulph v. 
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Thus, words referring to failure of issue of a person in a gilt ow 
following a devise to the children of such person, or other speoM 
class of his issue, not being a contingent class, either in fee inu^ple 
or in fee tail, (?n) means in default of such children, 

or other special class of issue, and the gift takes effect only pn 
failure of the previous gifts (n). 

A similar rule holds good in cases of bequests of personalty or 
of a mixed fund, where the prior bequest is an absolute bequest to 
children or other special class of issue, not being a contingent 
class (o). 

1492. It is more diflScult, though not impossible (p), to refer the 
issue to those taking under the prior gifts where the prior 
limitation is on contingent events (q), or is to a contingent class, 
as to sons attaining twenty-one or surviving a life tenant, so that 
there may be issue who may not take under it(/*), or where the 


Lees (1858), £. B & E. 289, Ex. Ch.) ; farther, on the will taken as a whole, 
the word such ” may have to be rejected {Evanit d. Brooks v. Asilojf (4764), 
3 Burr. 1569 (in order to jrive first son an estate tail; see p. 860, post ) ; 
Parker v. Tooiol (1865), 11 H, L. Cas. 143). Similarly, whore the pft over 
is in default of issue “ as aforesaid,” in like cases {Malcolmx. Taylor (1831), 
2 Kuas. & M. 416 ; Walker v. PeteheU (1845), 1 C. B. 662). As to caaes of 
implied reference to previous gifts, si^e the text, infra. 

(m) The rule is excluded, if the failure of issue, expressly or by inference 

from the will as a whole, is ascertained at a spociliod death {Westwood v, 
Houthey (1852), 2 Sim. (N. s.) 102, 203 ; Re Edwards^ Jones v. Jones, [1906] 
1 570, 0. A., disapproving Kidma/n v. Kidman (1871), 40 L. J. (C J,) 

359, 360), or is indefinite (Bowen v. Lewis (1884), 9 App. Gas. 890). 

(n) Bam field v. Papham (1702), 1 P. Wms. 54 (see the eorrectionfl in the 
report, 1 P. Wms. 760); Bhekborn v. Edyley (1719), 1 P. Wms. 600; 
Ooodright d. Docking v. Dunham (1779), 1 Pong. (K. B.) 264; Baker v. 
Tucker (1850), 3 II. L. Gas. 106 ; Carmack v. Copous (1853), 17 JJeav. 307* 
402 ; Foster v. Hayes (1866), 4 E. & B. 717, 734, Ex. Gh. ; Towns v. Went^ 
worth (1858), 11 Moo. P. G. C. 626, 547 ; Smyth v Power (1876), 10 1. K. Eq, 
192 199. 

(o) A^aU eldv. Vernon, Salkeldv. Salkfild (17 Hi)} J Elfon, 64 ; Vanderguckt 
V. Blake (1795), 2 Ves. 534 ; A.-O. v. Bayley (1841), 4 Beav. 460 ; Leeming 
V. Sherrali (1841), 2 Haro, 14, 17 ; Pride v. Fooics (1858), 3 He G, & J. 262, 
per Tukner, L.J., at p. 280; Re Wyndham's Tr«#t«Vl865), L. R. 1 Eq. 
290; Re Sanders' Trusts (1866); L. \i. 1 Eq. 076; Re Merceron's Trusts, 
Davies v. Afsrecrow (1876), 4 Ch. l>. 182 ; ^md see In ilte Will of Carr (John) 
(1902), 2 State Reports, New South Wales (Equity), 1; ElUeombe v. 
Gompert: (1837), 3 My. & Cr. 127. 

(p) Bryan v. Mansion (1852), 6 Do G. & Sm. 737, 742, where, however, 

on the context, “issue” meant “children” ; Sanders v. Ashford (1860), 
28 Beav. 609, where the gift over was in default of issue attaining twenty- 
one; Re Merceron, Davies v. Mereeron, supra (ehildron living at paront’a 
death); Hutchinson v. Tottenham, [1898] 1 I. R. 403, affirmed, [1899] 1 
1. R. 344, C. A. (children bom in testatrix’s lifetime). It apjHjarstJliatthe 
fact that the issue take merely as objects of a power oi appointment 
does not prevent the construction by reference to stich issue, objpeta of 
the power, as are living at the death of the ai)poV:itor (Target v. Qamt 
(1719), 1 P. Wms, 432; Hockley v. Mawhey (1790), 3 Bro. G. 0. 8C; Ryan 
V. Cowley (1835), L. & Sugd. 7; Leeming v. SherraU, ewpra ; 

Eastwood V. Avison (1869), L. K. 4 £xch. 141). 

(q) Andree v. Ward (1826), 1 Russ. 260 (if ancestor married a woman of 
specified fortune) ; and see Campbell v. Eardmg(lS^l), 2 Russ. &M. 390 (if 
anoostor married)* affirmed, sub nom. Candy v. Camphm(lSh4t% 2 Cl. & Fin, 
421 ; Franks v. Price (1838), 6 Bing. (n. c.) 37 ; S. C. (18l0), 3 Beav. 182. 

(f) Doe d. Bew v. Lucraft (1832), 1 Moo. & S. 673 (prior iwue taking at 
twenty-one); Pride v. Fooks, supra, per Tuenee, L*J<^^at:pp. 280, 281* 
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prior limitation ie to a definite number ol the children («), or if the 
i^ue' taking undar previous gifts take for life only (a). 

1493. In cases where there is a third period (other than an 
indefinitely distant time or the death of the person) to which the 
failure of issue may refer (for example, the death of any other 
person), the statutory presumption does no more than exclude the 
construction which gives an indefinitely distant failure of issue (h). 

1494. In cases not within the above statutory rule(c) the 
meaning of such words, with certain exceptions (d), whether the gift 
is of real estate («) or personal estate (/), or both together (ejf), 
imports an indefinite failure of issue at any time however remote (Ji), 
unless the context of the will (i) or the nature of the gift shows 


(s) Langley v. Baldwin (1707), 1 Eq. Cas. Abr. 186, pi. 29 (first six flona 
only) ; A.-O, v. Sutton (1721), 1 P. VvirtB. 764. H. L. (first and second sons 
only) ; Stamley v. Lennard (1758), 1 Eden, 87 (eldest son only) ; Key v. 
Key (1863), 4 De G. M. G. 73, 80 (eldest surviving son). 

(a) Parr v. SwindeU (1828), 4 Russ. 283. 

(b) Jarman v. Vye (1866), L. R. 2 Eq. 784, 787. 

(c) As in the case of wills prior to the Wills Act, 1837 (7 Will. 4 & 1 Viet, 
c. 26), and wills within the proviso to ibid., s. 29, stated p. 834, ante (Be 
Bence, Smith v. Bence, [1891] 3 Oh. 242, C. A.). For a discussion of cases 
prior to the Wills Act, 1837 (7 WiU. 4 & 1 Viet. c. 26), see Lewis, Law of 
Perpetuity, pp. 174 — 407, and Supplement, pp. 68 — 96 ; Prior on Issue ; 
the early editions of Jarman on Wills ; and Tudor, L. C. Real Prop,, 4th 
cd., pp. 374 ei eeq. 

(d) See pp. 837 et eeq., poet 

(6) Newton v. Bamardine (1683), Moore (s. b.), 127 ; Lee^e Caee (1584), 
1 Leon, 387 ; Laneehorough (Lady) v. Fox (1733), Cas. temp. Talb. 262 ; 
Cole V. Coble (1863), 13 0. B. 446; and see the cases as to death ''without 
leaving issue ” in note (o), p. 837, poet. As to the implication of an estate 
tail under the old law in such a case, see p. 860, poet ; and see the cases 
oited iu/iotes (p), (q), ibid. 

if) Beauolerk v. Dormer (1742), 2 Atk. 308 ; Cray v. Shawne (1758), 1 
Eden, 153 ; Destoucliee v. Walker (1764), 2 Eden, 261 ; Houston v. Ives 
(1764), 2 Eden, 217; Grey r. Montagu (1770), 3 Bro. Pari. Cas. 314: 
Bigge v. BeneUy (1783), 1 Bro. C. C. 187; Clover v. Strothoff (1786), 2 
Bro. C. C. 33 ; merest v. Cell (1791), 1 Ves. 286 ; Chandler v. Price (1796). 
3 Ves, 99, 101 ; Bawlir-s y. Goldfrap (1800), 6 Ves. 440; Lepine v. Ferrard 
(1831), 2 Russ. & M. 378; Candy v. CampheU (1834), 2 Cl. & Fin. 421, 
H. L. ; Doe d. Todd v. Duesbury (1841), 8 M. & W. 614 ; Burley v. Evelyn 
(1848), 16 Sim, 290; FadkinerY.Eomidgeil^bl), 8 I. Ch. R. \^^;Be John- 
son's Trusts (1866), L. R, 2 Eq. 716, 720; Fieker v. Webster (1872), L. R. 
14 Eq. 283. 

(g) Salkeld v. Vernon, Salkeld v. Salkeld (1768), 1 Eden, 64 ; Jeffery v. 
Sprigge (1784). 1 Cox, 62; Boehm v. Clarke (1804), 9 Ves. 680 ; Barlow v. 
Salter (1810), 17 VeS. 479 ; Bonn v. Penny (1815), 1 Mer. 20. 

(h) As to the possible objection as regards remoteness in such cases, see 
title P,s:iiPETUiTiEs, Vol. XXII., p. 307, note (k). 

(i) As, for instance, where the issue is referred to as surviving a living 
person. (Baker v. Ly-cae (1826), 1 MoU. 481 ; Cee v. Liddell (1866), L. R. 2 
Eq, 341). or where by the context “issue*’ means “children” (Doe d. 
Lydc V.' Lyde (1787), 1 Term Rop. 593 ; Carter v. BentaU (1840), 2 Beav. 

^ ; Bryan v. Mansion (1862), 6 De G. & Sm..737). Similarly, if the gift 

over is directed to take effect “at the death” of the ancestor, a prior 
douce under the will, this is some indication, though not conclusive 
fWiiter V. Dreiw (IWfi), Com. 373; Doe d. Cock v. Coopw (1801), I 
East, 229 (real^ est'Ute); TkeeMdye v. KUbume (1750), 2 Ves. Sen. 233, 
286 (persoi^al estate) ), that the failure of issue is confined to the death of 
the prior donee (Pinbury v. SUcin (1719), 1 P. Wms. 563; Trotter v. 
Oewatd (1787), 1 Cox; 317; W^nson v. South (1798), 7 Term Rep. 565; 
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an intention to the contrary (k). Thus, a reference to dying without r, 

issue in the lifetime of a named person extends to the event of deaA Ckm^tioual 
and failure of issue both happening in the lifetime of that person (0* 

1495. The following are recognised exceptions or cases where RuleeapfiUo* 
rules have been adopted as to wills not subject to the statutory rule 
above stated 

(1) A gift on a death “ without leaving issue ” is, where the (0 
subject-matter is personal estate, primd facie confined to a failure of 
issue at death (?a) ; but, where the subject-matter is real estate, the on daath^ 

gift primd facie (n) extends to an indefinite failure of issue (o) ; without 

— leaTlQg,iNtto. 

Oawler v. Gadby (1821), Jao. 346, 348 ; Eackiitraw v. Vile (1823), 1 Sim. & 

St. 604, following Doe d. King v. Frost (1820), 3 B. &; Aid. 546 (obHorvod 
on, Lewis, Law of Perpetuity, pp. 234, 236); J^a;pflrtel>ovtos(1861). 2Siin. 

(N. s.) 114). As to the use of the word “then,’* see Pyev.TAnwood(\Si2), 

6 Jur, 618; Gampbell v. Harding (1831), 2 Russ. & M. 390, 410. In 
general, if the gift over oould not reasonably bo meant to depend on a 
general failure of issue, the infereucu is that a failure at the death of the 
named ancestor is intended {Be Bye's Settlement (1852), 10 Haro. 106, 111). 

{k) King v. Withers (1735), Cas. temp. Talb. 1 17, 121 ; Campbell v. Harding 
(1831), 2 Russ k M. 300, 406 (“ with reference cither to the subject-matter 
of the gift, or the extent of interest given to the devisee or legatee over *'). 

Thus, iu cases where the property is a leasehold for lives, the failure 
must occur within the lives of the cestuia que vie {Low v. Barron (173‘1). 

3 P. Wms. 262; Campbell v. Harding^ supra, at p. 406); but where the 
leasehold is renewable for ever, the effect in a case under the law prior 
to the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), is that the failure may 
be indefinitely remote ; in such cases an estate in (/aa«i-entail is or(Uited 
\Croly V. Croly (1825), Batt. 1 ; Manning v. Moore (1832), Ale. K. 06 ; 

Lee V. Flinn (1833), Ale. & N. 418). The failure of issue is not rostricr.eci 
to any period, however, merely because the subject-matter of the gift iS a 
copyhold iu a manor in which there is no custom to entail, so that any 
inteution infened in favour of the issue cannot directly take efftjct {Doe d. 

Blesard v. Sim^mn (1842), 3 Scott (n. k.), 774, Ex. On., affirming Doe d. 

Simpson v. Simpson (1838), 6 Scott, 770). 

(l) Crowder v. Stone (1827), 3 Russ. 217 (before shares become payable), 
followed in Jamaa v. Vye (1866), L. R. 2 Eq. '84. 

(m) Forth v. Chapman (1719), 1 P. Wms. 66^ ; Sahbarton v. Sabbarton 
(1734), Cas. temp. Talb. 55, 245 ; Atkinson v. J/ulohison (1734), 3 P. Wms. 

258 ; Sheffield v. Orrery (Lord) (1745), 3 Atk. 282, 287 ; Lampley v. Blower 
(1746), 3 Atk. 396 ; Sheppard v. Leasingham (1751J, Amb. 122 ; Taylor v. 

Clarke (1763), 2 Eden, 202 ; Gordon v. Adolphus (1769), 3 Bro. Pari. Cas. 

306 ; Qoodtitle d. Peake v. Pegden (1788), 2 Term Hep. 721 ; Radford v. 

Eadford (1836), 1 Keen, 486 ; Daniel v. Warren (1843), 2 Y. & 0. Ch.Cas. 

290; Mansell v. Grove (1843), 2 Y. & C. Ch. Cas. 484; Hawkins v. 

Hamerton (1848), 16 Sim. 410 ; Re Synge's Trusts (1854), 3 I. Ch. R. 379 ; 

Sealyy. 8tawell{UQl), 2 I. R. Eq. 326, 353. 

(n) For imstanoes of a context to the contrary, soe Porter v. Bradley 
(1789), 3 Term Rep. 143 (leaving . . . behind him); Roe d. Sheers v. 

Jeffery (1798), 7 Term Rep. 589 (gift over of life estates to living persons, . 
foUowing PelU v. Brown (1020), Cro. Jac. 690) ; although these cas^s have 
been much criticised (see note (p), p. 838, post), they do not appear to be 
overruled {Van Tassel v. Frederick (1896), 27 Ontario Reports, 64fi, 64B ; 
compare note (f), p. 838, post). , * 

(o) Walter y. Drew (1722), Com. 373; Denn d. Oeering yp Bhenion 
(1776), ICowp. 410 ; Tennu d. Agar v. Agar (1810), 12 East, 253 ; Dansey 
V. OHffiths (1815), 4 M. & S. 61 ; Franklin v. Lay {1920), Madd. G. 258 ; 

Wo^ V. Andrews (1824), 2 Bing. 126; Heather v. Winder (1835), 5 
L. J. (CH.) 41 ; Doe d. Cadogan v. Ewart (1838), 7 Ad. El 636 ; Bamford 
V. Lord (1854L 14 C. B. 708 ; Feakes v. Standley (l€67)<o24 Beav. 485 ; 

Biss V. Smiik (1867), 2 H. & N. 105; Richards v. i)«WMi«(1863), 13 C. B. 

(N. 5.) 69, 861, Ex. Qi- In Buch cases as implied estate tailmay arise ; see • 
p. 860, post. 
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where the real estate and personal estate are oomprised in the same 
gift, the words are construed differently, according to the subject- 
matter (p). 

(2) A gift of property to which the testator is entitled in possession, 
to take effect on failure of his own issue, not preceded by any other 
gift, is not a future gift, but is a gift in possession at the testator's 
death, in the event of there being at that time a failure of 
his issue (9). 

(8) Where the testator under the limitations of another instrument 
is entitled in remainder or reversion on failure of the issue, or the 
issue male or female of any person, and the testator makes a gift of 
the property, not preceded by any other limitation, on failure of 
that issue these words do not make the gift a future gift, but are 
merely a description of the testator’s interest (r). The question in 
such cases is whether the issue referred to in the will is the 
same as or is different from the issue inheritable under the other 
instrument («). 

(4) Where the court finds an intention that the persons entitled 
under the gift over are to enjoy the benefits of their gift as a personal 
provision during their lives, and aro not merely to take interests 
which are not vested in possession though vested in right, this fact 
leads to the inference that the failure of issue is confined to the 
Jives of those persons (O- 


(p) Forth V. Chapman (1719), 1 P. Wms. 0G3 ; Sheffield v. Orrerj/ (Lord) 
(1745), 3 Atk. 282, 287 ; Rndfordv. Jiadford (183()), I Keen, 486 ; Orccjiway 
V. Oreenway (I860), 2 ]>e (>. F. & J. 12H, 137. In PorU^r v. Bradley (1780), 
3 Term llcp. 143, 14(}, and Roe d. Sheere v. Jeffrey (1708), 7 Term Rep. 680, 
Lord Kenyon, (\J., CTitieiKed this rule, disapproving of the same word 
being taken in rlilTereiit senses acrorcling to the subject-matter in a single 
gilt (p( a blended fund ; see aKso Daiutry v. J)aintry (1704), 6 Term Rep. 
307 ; but his criticisms have been disapproved (Crooke v. l)e Vandea 
(1802), 9 Vea. 107, per Lord Eldon, L.O., at p. 203 ; Ellon v. Eason (1817), 
JO Ves. 73, per (Jkant, M.R., at p. 70 ; and see JJoe d, Cadogan v. Ewart 
(1838), 7 Ad, & El. 0.36. 665—600). 

(n) French v. Cadddl (1765), 3 Bro. Pari. Cas. 267; Wellington v. 
WclUngton (1768), 4 Burr, 2165 ; Lyllon v. Lytton (1703), 4 Bro. C. C. 441 ; 
Sa7iford V. Irhy (1820), 3 B. Ac Aid. 654. 

(r) Badger v. Lloyd (1700), 1 Ld. Raym. 523 ; Lytton v. Lytton (1703), 4 
Bro. C. C. 441 ; Egerton v. Jones 3 Sim. 409. 

(fi) Morse v, Ormonde {Lord) (1826), 1 Rnss. 382 ; Sanford v. Jrhy, supra ; 
Eno V. Em (1847), 6 Hare, 171 ; Lewis v. Templer {imA), 33 Beav. 623 
(in these cases the issue was the sauio) ; Laneshorough {Lady) v. Fox 
(1733), Cas, temp, Talb. 262; Joym v. Moraan{nii), 3 Bro. Pari. Cas. 
323 ; Banks v. Holme (1701), 1 Buss. 304, H. L. (in these cases the issue 
vias different). 

(<) As, for instance, whore the gift over provides for a charge of a legacy, 
intended as a personal provision {KirhoU v. Hooper (1712), 1 P. Wms. 
108 ; l)oe d. S7nUh v. Webber (1818), 1 B. & Aid. 713, 721 ; the mere fact 
of a legacy given on failure of issue is insufficient; see Doe d. Todd v. 
Daeshury ( 1841 ), 8 M. W, 514), or where the gfft over is to such of a number 
of n,amc4tl or described persons as are living at the time of failure {Murray 
V. Addenhrook (1830)“ , 4 Russ. 407, 419; Greenwood v. Verdan (1853), 

1 K, & J 74, 81). The inference also arises vAiere the gift over is to the 
survivors of /;he persons, failure of whose issue is spoken of, in oases where 
“ survivors " is used in its ordinary sense, of surviving the failure of issue 
{Hughes v. Sayer (1:718); 1 P, Wms. ,534; Banelagh v. Ranelagh (1834), 

2 HLj. K. 441/448 ; Turner v. Frampton (1845), 2 Coll. 381 ; Westwood 
* ▼. Sou&m (1862), 2 Sim. {k. 8 .) 192, 201 ; and see Massey v. Eudseu 

(1817)t 2 Mer. 130, where a substitutional gift to the executors etc. of the 
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(6) 'Where after a devise to a person and his heirs (a), or after a 
beqaest to a person absolutely (h), there is a gift over on his dying 
under or over a certain age without issue, the compound event 
is restricted to his dying under or over that age without issue living 
at his death. 

1496. A devise over on death without having or leaving an heir 
or male heir or heirs of the body (c) primd facie (d) refers to a 
failure of such heirs at any timc((;). 

1497. A devise over of real estate on a death without children, 
either after a prior gift in fee or generally without words of 
limitation, may he construed, in order not to disappoint more remote 
generations of issue, as taking effect on death and failure of issue, 
either indefinitely (/) or within a limited time, for example, before 
the death of the named ancestor (//), according to the context, 

A similar gift over of personal estate primd facie refers to a failure 
of children (/<) at the death of tlie named parent (i)* 

survivor excluded the presumption) ; but does not arise in a similar case, 
where “ survivor ” means longest liver (Ghadoek v. iUmUy (1625), Oo. Jac. 
696), or “ surviving etirpe'' or “ other ** ; see pp. 726,727, anU, So, too, 
where the only interest taken unchir the gift over is an estate for life, or succes- 
sion of estates for lives, it can be infon'cd that the failure of issue is confined 
to the lives of the donees under the gift over {Trafjford v. Boehm (1740), 
3 Atk. 440, 440 ; Boe d. Sheer n v. Jeffery (1798), 7 Term Kep. 580, where 
the failure was said to bo confined to the life of the prior doiioci ; but see 
Lepiue v. Ferard (1831), 2 Russ. & M. 378, per liord Bkououam, at p. 388), 
This is not the case, however, whore life interests are not t)io only inteiOi^s 
arising under the gift over ; the mere fact that the next intermt ui r 
tlie gift over is for life is insufFiciont {Boehm v. Clarke (1804), 0 Ves. 680, 
682; Barlow v. Salter (1810), 17 Vos. 479, 482; Doe d. Jones v. Owene 
(1830), 1 B. & Ad. 318, 320, 321 ; Lewis, Law of Perpetuity, pp, 212 — 217). 

[a) Toovey v. Bassett {IHOU), 10 East, 400 ; Bight v. Day { 1812), 16 East, 
67; Glover V. Monckton (1825), 3 Bing. 13; Doe d. Johnson y, Johnson 
(1852), 8 Exch. 81 ; Gwynne v. Berry (1875), 9 L R. C. L. 494. 

(5) Pawlet V. Dogget (1688), 2 Verii. 86 ; Ma^ hi v. Long (1690), 2 Vein. 
151 (leaseholds) ; and see Morris v. Morris {185J), 17 Bcav, 198 (gift over 
if prior donee should die without issue or before twenty -one, whore “ or 
was construed “and ” as it would have been before the Wills Act, 1837 
(7 Will. 4 & 1 Viet. c. 26) ) ; Re Morgan {IHU), 24 Clf. D. 1 14). 

(c) Suchauexpressiouisnotsubjeettothe Wills Act, 1837 (7 Will. 4 & I 
Viet. c. 26), s. 29 ; see note (/), p, 833, ante, 

{d) For examples where the context showed an intention to the contrary, 
see Policy v. Policy (1861), 29 Beav. 134 ; CoUsmann v. Goltsmann (1868), 
L. R. 3 II. L. 121 ; Be Leach, Leach v. Leach, [1912] 2 fJh. 422. 

(e) Nottingham v. Jennings (1700), 1 P. Wms. 23 ; A .-G, v. Bird (1782), 
1 Bro. C. C. 170 ; Crooke v. De Vandes (1803), 9 Ves. 197. 

(f) Bifield's Case (1600), cited by Lord Hale in Kina v. Melling (1672), 

1 Vent. 225, 231, and apparently reported sub nom. Milliner v. Robinson, 
Moore (K. B.), 682 (see note (a), p. 861, post) (to A. and if he dies not 
having a son, over) ; Doe d. Blesard v. Simpson (1842), 3 Man. & G. 929, 
954, Ex. Ch. ; Bacon v. Cosby (1861), 4 De G. & 8m. 2#I. • 

(flf) Doe d. Smith v. Webber (1818), 2 B. 6c Aid. *713 ; Parker^, Birks 
(1854), 1 K. & J. 150 ; and see Bichwrds v. Davies (1862), 13 C. B. (N. 8.) 
69,i)6r Btles, J., at p. 87,»ffirmed (1863), 13 C. B. (n. a.) 861. 

(S) The words are not construed to mean a failure of issue indefiniti ly 
if the effect is to defeat the intention of the testator, and ^apecially in 
oases of bequests of personal estate, f^e ordinary meting of ** children “ 
is adhered to {SPudMme v. Uodgson ^734), 3 P. Wms. 390, 304 ; Stone v. 
UwsU (1829), 2 Sim. 490 ; Mathews v. Gardiner (1853), 17 Boav, 254 ; 

(i) For note (i) eee p. Mitfost, 
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sw». 7. A gift over on death ** without having children ** is construed as 
Conditional if' on death without having had children/* and fails to take effect 
Gifts. if the parent has any child, though no such child survives him (fc). 


Object of 
forfeiture 
clauses. 


Kffecfc of snch 
clauses. 


(iv.) Forfeiture on Alienation. 

1498. In the case of a life or other interest given subject to a 
forfeiture clause, on bankruptcy or alienation (0 or on similar 
events, such a clause is construed with reference to the known 
object of such clauses, namely, to preserve the life or other interest 
and nothing else (m) ; it may be, however, in some cases that words 
are used which compel the court to hold that in the circum- 
stances a forfeiture has been incurred, though, apart from the 
forfeiture clause, the interest has been preserved (n). 

1499. The burden of proof lies on those who insist that forfeiture 
has taken place (^j). The effect of such a clause in general depends 
on the nature of the event on which forfeiture is to take place, for 
example, as regards the donee, whether a definite act on his part 
alone is required (p), or whether the clause goes further and 


Jeffreys v. Conner (1800), 28 Boav. 328), but in tlm context of the wills 
c.oiLsidercd in some casen a Himilar rule to that in ca.se of real estate (see 
p. 839, ante) may be applied to personal estate (Re Synge' e TrueU (1854), 
K. 379). 

(i) Hughes v. Sayer (1718), 1 P. Wins. 634 ; PleydeM v. Pleydell (1718), 
1 P. Wms. 748 ; Thicknesse v. Liege (1775). 3 Bro. Pari. Cas. 365 ; He Booth, 
Piokard v. Booth, [1900| 1 Cli. 768, where Jeffreys v. Cornier, supra, is 
explained, followed in Re Raphael, Permanent Trustee Co, of Nm South 
Wales, Ltd. v. Lee (1903), 3 State Reports, New South Wales, 196. 

(k) WeakUy d. Knight v. Ragg (1797), 7 Term Hop. 322 ; Bell v. Phyn 
(1802), 7 Ves. 453; Wall v. Tomlinson (1810), 16 Vos. 413; Jeffreys v. 
Conner, supra ; and see Re Johnston and Smith (1906), 12 Ontario Law 
Reports, 262; M*Kajf v. McAllister (1912), I. L. T. 88, C. A. (cases of 
fjifta ov<}r on death without having “ issue ”). 

(0 As to what interests can validly be made subject to such for- 
feiture clauses, see titles Gifts, Vol. XIV., p. 422 ; Personal Property, 
Vol. XXII., pp. 410 et seq. As to the oonstruction of forfeiture clauses 
with respect to references to bankruptcy, see title Bankruptcy and 
Insolvency, Vol. 11., pp. 146, 148 ei seq. ; and as to the effect of such a 
clause with reference tf a bankruptcy in the life of the testator, see ibid., 
p. 92. 

(m) Re Mair, WiUiam8on y. French, [1909] 2 Ch. 280, 282 (charge with- 
drawn before dividends accrued) ; Be Sheward, Sheward v. Brown, [1893] 
3 Ch. 502 (document on the face of it a charge, but not intended as such). 

(n) Hurst v. Hurst (1882), 21 Ch. D. 278, 0. A. (disclaimer by chargee) ; 
Be Porter, CouUon v. Capper, [1892] 3 Ch. 481; Be Baker, Baker v. Baker, 
n904] 1 Ch, 167 (charges, oven though cancelled by creditors before 
mstribution). 

(o) Cox V. Bockett (1865), 35 Beav. 48, 51. 

(p) Tlius, where there is a forfeiture on alienation by the donee, no 
forfeiture is caused by an act done by other persons against the will of 
the donee, such a% a charging order (Be Kelly, West v. Turner (1888), 
69 L. T. 492), or appointment of a receiver (CampheU v. CampheU (1895), 
72 L. T!''294), or sale in proceedings against the donee by other persons 
(B. v. l^obinson (1811), Wight. 386 (outlawry) ), or, apart from any prohi- 
tion of the donee committhig an act of bankruptcy, by any proceeding 
in bankruptcy commenced by creditors without his concurrence (see tiUe 
Settumients, Vol. X5SF,^p. 671 ; Wilkinson v. Wilkinson (1816), Coop. G. 
269: Whitfield y. Prichett (1838), 2 Keen, 608; Ordham v. Lee (1867), 
23 Bear. 288) ; but as to oases where such a clause against alienation 
may take effect on bankruptcy, see title Bankruptcy and Insolvsnot, 
Vol. 11. , p. 147, note (6) ; and ooropare Doe d. Mitchinson v. Carter (1798)» 
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contemplates events where he is passive or unwilling (9); or as 
regards his rights in the property, whether bo long as there .is 
no loss of the oeneficial right to enjoy that property (r) as the pay- 
ments of income accrue due {s) and there is no prior vesting of the 
right in another person (0 there is no forfeiture, or whether any 
vesting of his rights in another person at any time (a) is included 
in the events causing forfeiture. Forfeiture clauses on aliena- 
tion primd fade refer to alienation by way of anticipation, and do 
not, unless so expressed (6), refer to dispositions of income already 
accrued due or already vested in the donee (c). If the donee gives 


8 Term Rep. 57, 61. A clause of forfeiture on alienation only is not opera- 
tive on a mere attempt to assign, or on an assignment which by reason of 
a restraint on anticipation is nugatory {Re Wormnldf Frank v. Muzeen 
(1890), 43 Gh. 1). 630; Be Adamson, Public Trustee v. Billing (1913), 
108 L. T. 179). As regards conditions of forfeiture on an attempt, to assign, 
see Wilkinson V. Wilkinson (1819), 3 Swan. 515 (authority to receive rents 
not sufficient ; sec note (ef),p. 842, post): Otaham v. Lee (1857), 23 Boav. 
288 (mere^ negotiations ; no forfeiture) ; Re Porter, Coulsonx. Capper. [1892] 
3 Gh. 481 (settlement, though invalid, caused forfeiture) ; lie Ulieumrd, 
Sheward v. Brown, [1803] 3 tm. 502 (document purporting but not intended 
to be an agreement : no forleiture). 

{([) For example, in coses of forfeiture on the donee doing or suffering 
any act by which the income becomes payable to another, with the use 
of the expressions such as suffer’* or permit,’* representing a passive 
attitude of the donee {Roffeg v. Bent (1867), L. R. 3 Kq. 759 (charging 
order caused forfeiture) ; lie Throckmorton, Ex parte Eyston (1877), 7 
Gh. D, 145, 0, A. (hostile bankruptcy); Re Moore (1885), 17 L. R. Ir. 
549 (registration in Ireland of a judgment) ; Re Detmold, Detmohl v. 
JJeimold (1889), 40 Gh. D. 585 (insolvency) ; Re Sartoris, Sartoris v. SaTlt>r k, 
11892] 1 Gh. 11 (receiving order), followed in Be Laye, TumbuU V. Laye, 
[1913] 1 Oil. 298. For cases where no forfeiture was caused under a similar 
clause, see lie James, Olutterbuek v, James (1890), 62 L. T. 454 (Scottish 
sequestration ; no vesting in another, and no forfeiture) ; Be Byam (1887), 
19 L. U. Ir. 24 (fi. fa. on cattle ; the event did not cause the land given 
“ to become pnjperty of ” a third person : no forfeiture). 

(r) Lockwood v. Sikes (1884), 51 L. T. 662 ; J: < SeU>y, Church v, Tamered 
[1903] 1 Ch. 715. 

(s) Re Sampson, Sampson v. Sampson, [1896] 1 Gh. 030. 

(t) Re Brewer's Settlement, Morton v, Btackmore, [1806] 2 Ch. 503 (loon 
of trust fund to tenant for life, who spent it ; incoma payable to him did not 
become “ vested in ” another person) ; Be Dash, Parley v. King, King v. 
Parley (1887), 57 L. T. 219 (conviction ;*no administrator appointed : no 
forfeiture); Re Beaumont, Woods v, Beaumont (1910), 70 L. J, (CH.)744 
(appointment of receiver caused no vesting in another person). As to 
petition in bankruptcy not followed by adjudication, see title Settlbmknts, 
Vol. XXV., p. 571; comimre Re Broughton, Peat v. Broughton (1887), 
67 L. T. 8. 

(a) See Craven v. Brady (1869), 4 Gh. App. 296 (forfeiture on beine 

deprived of control of rents : marriage under Jaw before 1882 cauflod 
forfeiture); Be Mordaunt, Mordaunt v. Mordaunt 49 L.*J. 226 

(debt to be paid when in possession) ; compare Bonjield v. Jlassell (1863), 
32 L. J. (CH.) 475 (marriageithere caused no forfeitureaof annuity).* As to 
a clause of forfeiture on the interest being taken in ffiecution, see Blackinan 
V. Fysh, [1892] 3 Ch. 209 (receiver). 

(b) Bates v. Bates, [1884] W. K. 129, dissented from, however, in Be 
Greenwood, Sutcliffe y. QledhiU, [1001] 1 Oh. 887, 893. 

(o) Be StuU's frusta. Ex parte Kingsford (1853), 4 De G.% Ac G. 404, 
409, 0. A. (where the testator even provided for attempts anticipate or 
otherwise assign or incumber” the bequest; Sutton, Qirden <& Co. v. 
Goodrich (1890), 80 L. T. 766; Be Greenwood, Sutcliffe v, Gledhill, supra 
(garnishee order on income accrued due ; held not an event which deprives 
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Biot. 1, a power of attorney or authority to receive the income, hondjUe and 

ConWonal npt as a contrivance to evade the danse, no forfeiture is caused (d\ 
Gifts. ' 

(v.) Hotchpot etc. 

1500. A hotchpofc clause {e) directing past advances or other 
“adrauces.” property to be brought into account is construed so as 

to give effect to the whole will (/), and, as in the case of other 
divesting provisions (g), is in general construed strictly (h). Such a 
clause is not, of itself, a release from the personal liability, if any, 
of the donees to repay such advances (i). The presumptions, in the 
absence of special context (A;), are that the advances are to be 
brought into account at the time fixed by the will for distribution (f) 


the donee of the right to receive the income). If a doubt ariRcs whether a 
clooiiifiont of alieiuitiou k iiiioiided to deal with income already accrued 
duo or to deal with future income, the court favoiiTfl the construction 
which prevents it causing a forfeiture {Cox v. Bockeit (1865), 36 Beav. 48 
(soourity for debt which was not proved to exceed the arrears due to 
chargor) ; Durran v. Durran (1905), 91 L. T. 819, 820, C. A.). 

{d) Avison v. Ilolmoft, Penny v. Avison (1861). 1 John. & H. 530 ; Croft 
V. Lumley (1858), 6 H. L. Oas. 672 (covenant in lease) ; Re SwannelJ, Monice 
v. Swannell (1909), 101 L. T. 76 ; Smith v. Perpetual Trustee Co., Ltd. 
(1910), 11 Commonwealth Law Reports, 148. A power of attorney given 
for value, as a colourable assignment, or for the express purpose of passing 
the property to a creditor, may cause forfeiture {Doe d. Mitchmsoit v. Carter 
(1799), 8 Term llep. 300 ; Doe d. Norfolk {Duke) v. Hnwke (1802), 2 East. 
481 ; Wilkinson v. Wilkinson (1818), 2 Swan. 615; Oldham v, Oldham 
(1806), 3 Eq. 404). 

(e) As to the construction of hotchpot clauses relating to future advances 
and interests appointed under a power of appointment, in cases of settlo- 
inenta made l)y wills, see title Settlements, Vol. XXV., p. 674. The 
object of such a clause is, in general, to produce equality as between 
the donees, taking into consideration past gifts ; as to the effect of such 
^•lausos generally, see Fox v. Fox (1870), L. K. 11 Eq. 142 (effect as notional 
increase of testator’s estate); Smith v. Crabtree (1877), 6 Cb. D. 591 
(oxolusiou of s<)t-oll'of debt agaiiisi specific legacy) ; Wheeler v. Uumphrevs, 
[1898] A. C. 500. if » 

(/) BrockUhmi v. Flint (1862), 16 Beav. 100 ; Stares v. Penton (1807), 
L, R. 4 Eq. 40, where the clause ceased to operate after one member of 
the class became entRled to payment; Stewart v. Stewart (1880), 15 
Ch, D. 539. A hotchpot clause may fail as conditional on a circumstaiico 
which has not come to pass (Nugee v. Chapman (No. 1) {I860), 29 Beav. 


{g} As to divesting provisions goneraPy, see pp. 822 ei seq., ante. 

(h) Tlius, even where the person directed to account has obtained a 
benefit, the clause is not extended to advances to persons other than those 
contemplated by the clause (MVlure v. Evans ( 1861 ), 29 Beav. 422 (husband 
of legatee) ; and as to advances to a married woman legatee during 
coverture, uinler the law before the Married Women’s Property Act. 1882 
145 & 40 Viet. c. 75), see Poole v. Poole (1871), 7 Ch. App. 17, 19 ; Silver- 
V. SUverside (1868), 25 Beav. 340 (children of legatee); Douglas v. 
IV (1849), 7 Hare, 318 (assignees of legatee, under assignment before 
advance V; Hewitt v. Jfy'dine (1872},L. R. 14 Eq. 68), unless it is necessarily 
implied {Whi^ v. Turner (1868), 26 Beav. 606 (settled fund subject to 
hOtchyKH); and see Re Haymrth, Wickham v. Baygarth, [1913] 2 Ch. 9), 

(f) Re Tfards v. Ridgway (1914), 136 L. T. Jo. 611 ; Re Young, 

Young Y. ToW [1914] 1 Ch. 681, 976, C. A. 

WUhv^hbu V. Deeies, [1911] 2 Ch. 681, 694, 600, 
602, 0, A. (direorion seouring equality of portions, held to refer only to 
, capital). 

(I) WhetlMrUkedeathoftheteBt»tor(ffai(mT.£a(oii(I872),L. R. 14Eq. 


611 ; E» Young, 
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that the interests of the donees in capital are» if possible, to be then 
ascertained {m\ without interest up to the death of the testator (a), 
or the time fixed for distribution (t>) but with interest from 
that time to the date of actual distribution (j>), gouerally at 4 per 
cent, per annum (q ) ; and that the interests of the donees" in inter- 
mediate income until actual distribution is in proportion to their 
shares in capital as so ascertained (r), whenever it is possible 
thus to calculate the total value of the tostator’s estate (a) and the 
donees’ interests in capital ; and that for this purpose interest on 
the advances is not to be brought into account except where it is 
necessary to do so (6), for example where the above calculation 
cannot be made (c) or the will otherwise directs (d). It appears, 
however, that each donee bears a share of any annuities charged 
on the estate, according to his aliquot share as determined by the 
will apart from hotchpot (e). 

The word “advances” primarily means advajices of money, 
whether by way of loan or by payment at the request of the 


468; Field v. Seward (1877), 6 Vh. 1). 638, 530; Be Tjamhert, MMleUn 
V. Moore, [1897J 2 ('b. 160 ; Re Whiteford, Inglitiv, Whitrford, [10031 1 Cli. 
880), or other later period {Andrewes v. George (1830), 3 iSim. 303, 304 ; Bo 
Bees, Bees v. George (J8S1), 17 Ch. D. 701 ; Be Dallmeifer, iJallmeyer v. 
Dallmcyer, [1896] 1 rii. 372, A.)- The effect of a charge on the fund, 

such as a life amiuiiy secured by a part of the fund being set apart to 
moot it, does not alter the period for dintributioii for this purpose {Be 
Whileford, Inglis v. Whiieford, supra; Be Willoughby, Willoughby v. 
Deem, [1911] 2 Ch. 581, 507, C. A.), 

(wi) Provided tliat the total value of the testator’s estate can be i* < jr- 
tainod {BeCmveri', Watsou v. Craven, [1014] 1 Ch. 358, 370), thointeroslM of 
the donees are possible of ascertainment by increxising, uoiionally, the value 
of the estate by the total amount of the advano<»!«, dividing the result into 
the aliquot shares directed by the will, and then debiting each donee with 
liis own advances {Re Hargreaves, Hargreaves v. ( 1 903), 88 L. T. 

100, C. A. ; Be Gilheri, Gilbert v. Gilbert, [1908 1 W. N. 63). 

(n) Be Wilhughby, Willoughby v, Decies, sup 'a ; and see JKe Whileford, 
IngUa v. Whiteford, sumo. 

(o) Be Dallmeycr, JJallmeyer v. Dalhieycr, supra ; Be Willoughby, 
Willoughby v. Decics, supra. 

(p) Be Dallmeuer, Dallmeycr v. Dallmeyer, suprU. 

Iq) Be Davy, Hollingsworth v. Davy, |,19()8) 1 Oh. 61, C. A., ui)|)roving 
Stewart v. Stewart (1880), 15 Ch. D. 539, and Be Bees, Bees v. George, 
supra. Re Har^reatxis, Hargreaves v. Hargreaves (1902), 86 L. T. 43, in this 
respect, and disapproving in this respect Be Lambert, Middleton v. Moore, 
supra, and Be Whiteford, Inglis v. Whileford, supra. 

(r) Be Hargreaves, Hargreaves v. Hargreaves, supra ; Be Gilbert, Gilbert 
V. Gilbert, supra ; Re Hart, Hart v. Arnold (1912), 107 Lt, T. 757. 

(a) Be Craven, Watson v. Craven, [1914] 1 Ch. 358. 

(b) Be Hargreaves, Hargreaves v. Hargreaves, supra, pet Romek, L.J., 
at p. iT)!. 

(c) Be Craven, Watson v. Craven, supra, where the total value of tho 

testator’s estate was not ascertainable. » * 

(d) Be Poyser, London v. Poyser, [1908] 1 Ch. 828, 838, where tj^ context 
was held to be inconsistent with the calculation in the text, supra. In 
these cases interest must be brought into account, generally at 4 per cent. 

(e) Be Hargreaves, Hargreaves v, Hargreaves, mpra. Be Poyser, 
London v. Poyser, supra, as reported in 09 L. T. 60, Wabbikoton, at 
p. 63, thought there must have been some slip in dr^s^ing^up the order or 
otherwise with' regard to this point : the rule is, however, reg;u'ded ao 
“undoubted” in Be Hargreaves, Hargreaves v. Hargreaves, supra, per, 
Bomer, L.J., at p. 101. 


flaoT.r. 

Condttlonid 

Olfts. 




844 


Wiujs. 


SMT. 7. 

CondltlonBl 

Gifts. 


Aclvancoi 

recited. 


Conditions 
creating 
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legatee ( f)^ and ordinarily does not include payments made after 
death, even in discharge of liabilities undei^aken durbg life on 
behalf of the legatee 0/), or other kinds of property given during 
life (h); but it may include all gifts during life, and advances made 
by the trustees or executors of the testator after his death are 
included where such advances are contemplated in the will (i). 

If the clause relates to advances made by any person in his life- 
time, without more, a gift by the will of that person (k) or an 
interest taken under his intestacy (1) is not within the clause. 

1601. In cases where the testator states by recital in his will the 
sum advanced, a mistake in the amount is immaterial if the hotch- 
pot clause clearly directs hotchpot of the sum recited to have been 
advanced (m) ; but if the clause directs hotchpot of that sum or so 
much thereof aa remains unpaid, the intention is inferred that only 
the amount actually owing is to be brought into account, and the 
mistake may be corrected (w). 

The testator may refer to non-testamentary documents, even 
made subsequent to the date of his will ; such documents may be 
referred to as evidence of the advances made(o), but cannot be used 
for the purpose of varying the terms of the will ( ;>). 

1502. Tlie presumptions as to the order of payment of debts (Vj) 

(/) Ue Jaqucfit Hodgson v. Braifibij, [1003] 1 Ch. 267, 274, A. 'Ihe 
exprosBioii may thus include sums which as debts have becomo statute- 
barred {Poole V. Poole (1871), 7 Oh. App. 17), or the balaiue of a debt 
after deducting the dividends received by the testator hi the legatee’s 
bankruptcy {Auster v. Powell (1863). 1 De G. .1. & ,Sm. 09). Where, how- 
ever, the clause directs hotchpot, not of the sums advanced, but of the 
debts owing, the olfect of a composition or bankruptcy {Golds v. Greenfield 
(1854), 2 Sm. & G. 476) or of tlie Statutes of Limitation {lie Jolly, 
Gathercoh v, Norfolk, [1900] 2 Ch. 616, C. A.) is to render the clause 
inoperative as to those sums. 

{g) Aih’ter v. Powell, supra ; lie Whitehouse, Whitehouse v. Edwards 
(1887), 37 Ch. I). 683. 

(A) As, for instancii, a gift of leaseholds {Douglas v. Willes (1849), 7 
Haro, 318; Jio Jaques, Hodgson v, Jhaisby, supra). As to advances in 
distribution on intestacy, see, further, title Dkscent and Distribution, 
Vol. XL, pp. 20 et ficq. 

(i) Re nhUeford, Infjlis v. Whiieford, [1903] 1 Ch. 889, where the report 
of IlilUm V. IDUon (1872), L. R. 14 Eq. 468, is corrected. 

{k) Cooper v. Cooper (1873), 8 Ch. App. 813. The cases of Folkes v. 
IVcshoTj (1804), 0 Vos. 456. Leake v. Leake (180r>), 10 W-s. 477, Onslow v. 
Michel {\S\2), ISXea. Golding v. Eaverficld (1824), 13 Price, 593, and 
Fazaherley v. Gillibrand (1834), 6 Sim 591, are subject to some criticism ; 
see Cooper v. Cooper, supra, at pp. 825 — 828. 

♦ (I) Twisden v. Twisden (IBOi), 9 Ves. 413, 427. 

(w) He Wood, Ward v. IFood (1886), 32 Ch. D. 517. 

(n) Re Taylor's Estate, Tomlin v. Vnderhay (1882), 22 Ch. D. 496, 500, 
0 A.; he Eeisey,Woolley^v.Kel8ey,KelseyY. Kelsey, [l^Ob] 2 Ch. 466, 470, 
not following Re Aird's Estate, Aird v. Quick (1879), 12 Ch. D. 291. 

(o) WhaMey Y. Sfiboner (1867), 3 K. & J. 642r In Smiihv. Conder{lB7S), 

9 Ch. D. il70, and ReVoyte^ Coyte v. Goyte (1887), 56 L. T. 510, it was said 
that subsequent auatt^ted letters or entries in a book could not be referred 
to, on account of the Wills Act, 1837 (7 Will. 4 1 Viet. c. 26) ; it appears 

that it is so, hqwever, only for the purpose of admitting them to probate. In 
QuHumvtonr. Going (I 876 ), 24 W. R. 917, the entries were maae previously 
to the date of the wiU. See also Kirk v. Eddowes (1844), 3 Hare, 509, 618 
(testator’s doclarttions at time of advance, made after date of will). 

(p) Smith v.-Gondef, supra; Whateley v. Spooner, supra. 

(^) See title Executoks and Administrators, Vol. AlV.,pp. 2S5 si seg. 
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and l^acies (r), and the ponstruction of expressions giving l^tgaoipa 
priority (s), or charging debts (a) or legaoies {h) on real estate or 
whole property of the testator as a mixed fund (c), or charging 
annuities on capital or income (d), are dealt with elsewhere. 

Sect. S.— Gifts hif Implication. 

1503. In certain cases limitations and gifts may he implied. haplMstlon 
The doctrine of implication of limitations is based, not on a *•!***•** 
necessity, but on so strong a probability of intention to benefit the 
persons in question that a contrary intention cannot be supposed (f); 

and this probability of intention to benefit must arise out of the 
words of the will (/). It arises in general from the presumption 
against intestacy (/?), guiding the inferences which are to be made 
on the words of the whole will where the testator has made no 
express provision (h), and there is a chasm to be filled up in the 
dispositions (i). An interest cannot be implied in favour of any 
person or persons for whom it cannot be said that the testator 
intended to provide (A). 

1504. The term is applied to the inference of gifts to persons not Nature of 
mentioned in the will at all {l\ or of gifts to persons mentioned in the impUoation, 

(r) See title Executors and Administrators. Vol. XIV., pp. 276 et seq. 

(«) Ibid,, p. 276 ; and see title Rentchauges and Annuities, 

Vol. XXIV., p. 494. 

(a) See title Executors and Administrators, Vo]. XIV., pp. 286 aeq. 

(b) Ibid., p. 290 et seq. 

(<3) Ibid., pp. 287, 291. 

(d) See title Rentcharges and Annuities, Vol. XXIV., pp. 491, 492. 

(e) Wilkinson v. Adam (1812), 1 Ves. & B. 422, per Lord Eldon, L.C., 
at p. 466 ; Roe d. Bendale v, Stmmerset {1770), 6 Burr. 2008, 2609 ; Upton 
V. Ferrers (Lord) (1801), 6 Vee, 801, 806; R. v. Ringstead (Inhabitants) 

(1829), 9 B. & C. 218, 224; Crook v. Jlill (1871), 6 Ch. App. 311, per 
Jame.s, L.J., at p. 316. • 

(/) Scale V. Rawlins, [1892] A. C. 342, 343 ; Pa/rker v. Tootal (1865), 11 
H. L. Cas. 143, per Lord Westbury, L.C., at v- 161 : “ Implication may 
be founded on two grounds. It may either from an elliptical form of 
expression which involves and implies something else as contemplated by 
the person using the expression, or the implication may bo foundM on tho 
form of gift, or upon a direction to do somethingwrhich cannot be carried 
into effect without, of necessity, involving something else in order to give 
effect to that direction, or something else* which is a consequence necessarily 
resulting from that direction.** 

(g) See p. 665, ante. 

{n\ If the will shows that the testator must necessarily have intended 
an interest to be given which there are no words in the will expi'essly to 
create, the court is to supply the defect by implication and thus to mould 
the language of the testator so as to carry into effect, as far as possible, the 
intention which it is of opinion the testator has on the whole will sufficiently * 
declared ( Towns v. Wentworth (1868), 1 1 Moo. P. C. C. 626, per Lord Kxm00* 
down, at p. 543, followed in Sweeting v, Prideaux (1876), 2 Ch. J>. 413, 

416; Re Bedfem, Bedfem v. Bryfwng (1877), 6 Cb» D. 133 ; Mellor v* 

Daintree (1886), 33 Oh. D. 198, 206). •» 

(<) Wcikins v. frederick (1865), 11 H. L. Cas. 368, 374. See, for 
example, Bamders v. Lowe (1775), 2 Wm. Bl. 1014 (gift to trustees during 
lives of four daughters and the survivor, upon trust for the survivor and 
the child or children of such daughters who should first die),* 

(k) Monupemy v. Bering (1862), 2 J)e U. M. & Or. 145, 174 ; Re Rising, 

Rising v. Msing, [1904] 1 Ch. 633; Re MoHmer**Qf0 v. Cray, [1906J 
2 Ch. 502. 

(l) Thus, from a declared intention to provide for posthumous children? 
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Wells, 


s^. S. ^iu but not as objects of the testator’s bounty (m), or of the exten- 
Gifta by siQn or modification of the interests of persons who are mentioned as 
ImpHeation, objects of bounty, so as to give them interests which the words of 
the gifts to them in any sense, taken alone, would not create (a). 

The term “implication” is not applied to the construction of 
gifts where the only question is the manner in which the words 
are to be read, and no interest is inferred which the words of the 
gift taken in some sense or other would not create {h\ or even to 
cases where words are altered or supplied as being erroneously 
written or omitted, so long as the quantum of interest conferred on 
the donees under the will is unchanged (c ) ; nor can there be any 
estate raised by implication in a gift of another man’s property 
under the doctrine of election (d), or, in general, by a mere 
erroneous recital of a right which the testator considers to belong 
to the person claiming the implied estate (c). 


or^feMtate 1606* Thus, in certain cases a life estate has been held to be 
from gutorer impliedly conferred on a person where the will contains a gift 
on death. after the death of that person, and the court has from the context 
of the will inferred an intention on the part of the testator that 
that person should not be interfered with in the enjoyment of the 
property in the meantime (/). Except in such cases and in the cases 


it may in some contexts be inforred that the testator intended to 
provide for children bom in his lifetime after the dale of his will 
{White V. Barber (1771), 5 Burr. 2703; S. C., Amb. 701 ; Goodfellow v. 
Qoodfellow (1854), 18 Beav. 366, whore the effect of a subsequent 
codioU was not relied on; He Lindsay (1852), 5 Ir. Jur. 97); but 
this is not a conclusion to be drawn in all cases (Doe d. Blakulon v. 
BazlevJood 10 0. B, 644, where White v. Barber ^ supra, was emphati- 

cally dissented from ; but see lie Lindsay, supra). As to the implication 
of gifts to children or issue from gifts in default of children or issue, see 
p. 849, post. Words of exclusion, as whore certain of the next of kin are 
expressly# declared not to take any beneht in the testator’s estate, may be 
a sufficient gift to other persons, such as the rest of the next of kin see 
note(w), p. 618, ante. A mere exclusion from benefits under the will is not 
sufficient, since such persons claim outside the will {Be Uolmes, Holmes v. 
Boknes (1890), 62 L. T. 383). 

(w) See the text, infra ; as to the effcnH of recitals that a certain person 
is entitled to a certain itf lerest, as constituting a gift to that person of that 
interest, or otherwise, see p. 683, ante. 

(a) As from gifts on failure of issue ; see p. 860, post. 

(h) Timdey v. Boch (1867), 3 Drew. 720, 725 ; Orumpe v. Crumpe, 
[1900] A. C. 127, 132, 133. Thus, a gift to A. upon trust tor his children 
, after his death, or to A. to be distributed or disposed of by his will in a 
certain manner, may give A. a life estate expressly and not by implication 
(Bimidsn V. Hatsard (1794), 3 Bro. 0. C. 236 ; Acheson v. Fair (1843), 3 
Dt. & War. 612, 627 ; Greenwood v. Greenwood (1877), 6 CJh. D. 954, C. A., 
per Baooaxxat, L.J., at p. 958 ; ” the words may be broken up into 
separate^ paragraphs . . . the trust for the children being a separate 
paragraph”). 

(c) As to alteration of words, see p. 675, mU ; for examples where 
uliole limitations were sb inserted, see MeBor v. Daintrec (1886), 33 Ch. D, 
19| ; Bhmps V. Bail (1906), 64 W. H. 517. 

|d} Bashwood V. Bsyton (1811), 18 Ves. 27, 43.* As to election, see title 
EquETT, Vol, xni.. pp. 116 et seq. 

(s) Bmhmdd v, Feyton, supra, at pp. 41, 48, discussing TiUy v. TiUy 
(1749), cited ibid., a(i, il.*"43, which is to the ^ntrary. As to recitals 
showing an intend^ gift, see p. 683, ante. 

(f) Boe d. BendnU v. Bummersei fl770',, 2 Win. Bl. 692 . Bird v. 

U«W, I 8w«|». 342 ; Twi^ T. fmn (1832), 1 My. 148 ; Smilk’t 
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mentioned below, a gift after the deatib of any person does not by 
implication confer on him any interest{,^)- ^ 

1506. A devise of real estate after the death of a named Iverson 
to the presumptive heir-at-law of the testator, where the will 
contains no express disposition of the property during the wbble of 
the life of the first-named person, impliedly gives tlio latter a life 
estate in the property (h). Similarly, a bequest of personal estate 
after the death of a named person to the person or persons pre- 
sumptively, at the date of the will (i), entitled in case of intestacy 
of the testator, where the will contains no express disposition of the 
property during the life of the first-named person, gives the latter a 
life interest (k), 

1507. The rule does not apply where the donee under the gift is a 
Stranger and not the heir(i), or is only one of several co-heirs, in 
the case of a gift of realty (m), or is a stranger or not nocessarily all 
the rest of the persons presumptively entitled under the Statutes of 
Distribution (»), in the case of a gift of personalty (o); nor where 
a donee (although the solo heir or next of kin respectively) has 

{Betty) Trufitt! (1865), L. R. 1 Kq. 79 ; Jle BUike^e Tnisi (1867), L. R. 3 Eq. 
799 ; Blackwell v. Bull (1836), 1 Koon, 176 ; Cockuhott v. VockuhoU (1846), 
2r Coll. 432 ; and flco TumUill v. Trappcft (1829), 3 Sim. 286, 312 ; AlUn v. 
Crawshaji (1851), 9 Haro 382 (coses of getilemeiits, whore no disposition 
made during life of wife surviving). These cjisos rest on the contexts of 
the inatrumerits in qu(^8tion (see Barnet v. Barnfif (1861), 29 Beav. 239, 
244), and are regarded as special in character; see Jtalph v. Cwrrieh (1877), 

5 Ch. D. 984, 995, affirmr3d on this point (1879), 11 Oh. 1). 873, C. A. 

{(]) Dyer v. Dyer (1816), 1 Mer. 414; Be Drakeki/s Estate (18?it), 10 
Beav. 395; Swan v, UolmeH (1854), 10 Boav. 471; Cranley v J>h^n 
(1857), 23 Beav. 612 (annuities from annuity fimd to ho postponed to 
deatli of wife) ; Barnet v. Barnet^ supra (to £. for life, with romaindeni 
over, but no division to be made tul death of K. and her husband) ; 
Isaacson v. Van Goor (1873), 42 L. J. (cm) 103 ; Bownd v. PickeU (1878), 
47 L. J. (CH.) 631 ; Balnh v. Ourricit (1870), 11 Ch. D. 873, C, A. 

(A) Anm. (1498), Y. JB, 13 lion. 7, fo. 17, pi. 22; JlorUm v. Horton 
(1606), Cro. Jac. 74, 75; London (City) ^ Qanvay (1706), 2 Vera. 
571, per Wright, Lord Keeper; Dashwood v. Tcyion ( 1811). 18 Ves. 27, per 
Eldok, L.C., at pp. 40, 48 ; Gardner v. Sheldon (1674), Vaugh. 269, per Lord 
Vaughan, C.J., at p. 263 ; Tudor, L. (’. Real Prop., 4th ea., p. 388 ; IJenn 
d. Franklin v. Trout (1812), 15 East, 394 ; Doe Hyihlver v. Bowling (1822), 

6 B. & Aid. 722, 727. 

(i) Stevens v. Hole (1862), 2 Drew. & Sm. 22, 28. 

(k) Blackwell v. BuM, supra, at p. 182 ; Stevens v. IJnU, swpra, atp. 27. 

It appears that if the named person is one of the persons presumptively 
entitled on an intestacy, and the gift is to the Tf^st of such persons, tho 
implicaliou arises (Cock v. Cock (1873), 21 W. K. 807 (to children after 
death of mother) ). , 

(l) Bayman v. Gold (1602), Moore (K. b.), 635, advertely commented on 
in Boe d. Bendall y. Summerset (1770), 2 Wm. J31. 692, as reported 6 Burr* 
2608 ; Gardner v. Sheldon, supra, ovcmiling Bro. Abr., tit. DevisA, pi. 48 ; 
Fawlkner v. Fivwlkner (1681), 1 Vern. 21, 22 ; LoncUm (City) v. Oarway, 
supra: Asvinall v. Petviit (1824), 1 Siio. & tSt. 544; B. v. THngste^ 
(InUbitants) (1829) 9 B. & C. 218, 224, 226; i^ranley 

23 Beav, 612, 616. 

(m) Barnet v. Barnet, tMpra ; Be Wilhitts, Willatts v. Ardey, 1 Ch* 
878, reversed on another point, [1906] 2 Ch. 136, C. A. 

(n) See title Descent ani> Distribution, Vol. XL, pp. 18 et eeq. 

(o) Be Springfield, Chamberlin v. Springfield, [18q|] 3 jSi, 603 ; Stef>efi0 
V. Hale, supra, at p. 28 (contingent class}; Woodhouse n. Spurgeon (1883h 
49 L. T. 97 ; Greene v. Flood (1885), 15 L. E. Ir. 460. In CoekskoU v., 
CoekshoU, supra, the point was not raised. 
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someone else taking nvith him ( 2 ?). The title of the heir is not 
n^ssarily excluded by the fact that he is expressly given a partial 
mtere 8 t(g). 

There is no implied estate under this canon of construction where 
the person in whose favour the implication would arise takes an 
express beneficial estate in the property or any part of it(r); nor 
where there is an immediate residuary clause (s); nor where 
the property is subject to a covenant against alienation which is 
not infringed as the will stands but which would be infringed if the 
doctrine were applied (f)* Where the heir expressly takes an estate 
during his life in certain property, and other property is given 
to strangers after the death of certain persons, including the heir, 
the last-mentioned persons take no estate by implication in the 
latter property (a). 

1608. Where property is given to named persons for their 
respective lives, either generally or expressly as tenants in common, 
and is given over only after the death of the survivor, the survivors 
and survivor are held to take estates for life (6), subject to any 
contrary intention shown by the context (c). 

(p) Eahh V. Garrick (1879), 11 Ch. D. 873, C. A., disapproving Aw 

V. Humpnreys (1867), L. R. 4 Eq. 476, where the gift was to a contmgeii| 
class living at the death of the wife. \ 

iq) Camfidd v. GilbeH (1803). 3 East. 616. In Wilks v. T/ucaa (1718), 

1 P. Wms. 472, Pakker, L.C., strongly inclined to the contrary view. 

(r) Higham v. Baker (1683), Cro. Eliz. 16, where the wife took express 
estates (i.) beneficially in part of the first property, and (ii.) for payment 
of debts in the second property, in which alone she was held entitled to an 
estate by implication ; Boon v. Comforth (1761), 2 Ves. Sen. 277 ; AspinaU 
v. Petvin (1824), 1 Sim. & St. 644 (express estate in a moiety). 

{8) Stevens v. HaU (1862), 2 Drew. & Sm. 22, 28. 

(/) Horton V. Horton (1606), Cro. Jao. 74. 

(a) Dj/fer V. l)yer (1816), 1 Mer. 414. 

(b) The rule is founded either on the ground that the gift over modifies 
the prior words, showing that a joint tenancy was intended, or on the 
ground of implication in order to effectuate the intention (Tuckermm v. 
Js/fmes (1708), 1 1 Mod. Rep. 108 ; Armstrong y, Eldridge (1791), 3 Bro. C. C. 
214 ; Hoe d. Borwell Y^Abey (1813), 1 M. & S. 428 ; Pearce v. Edmeades 
(1838). 3 Y. A; C. (ex.) 246; Smyth v. Smyth (1865), 3W.R.189; Begley 
V. Cooke (1866), 3 Drew. 602, 666; Cramwidc v. Pearson, Pearson v. 
Granswiek (1862), 31 Beav. 624; Be Bieherson, Seales v. Heyhoe (No. 2), 
L1893] 3 Ch, 146, 160; Be Buller, BuUer v. Oibeme (1896), 74 L. T. 406, 
408 ; Jennings v, Hanna, [1904] 1 I. R. 540 ; Be Telfair, Garriooh v. 
Barclay (1902), 86 L. T. 496 ; Be Hobson, Barwick v. Holt, [1912] 1 Ch. 626, 
631 ; Be Tate, WiHiamion v. Gilpin, [1914] 2 Ch. 182, where the rule 
wtts applied notwithstanding that there was a clause substituting issue for 
their deceased parents ; as to gifts '' at their death,'* see, farther, Makohn 
V. Martin (1790), 3 Bro. C. C. 60 ; Alt v. Gregon (1856), 8 De G. M. & G. 
221, C. *A. ; Townley v. BoUon (1832), 1 My. & K. 148 ; compare Moffat v. 
Burnie /1863), 18 Beav. 211 (‘‘with remaind^ to "). As to interests in 
annuitira limited for Chqlives of two or more x^eisons, see title Rentchaboes 
AED An’nwities, V 0 I..AXIV., pp. 487, 488. As to the distributive oon- 
stfuction where different properties are given and the gift over is on the 
daaih of all, see p. 854, post ; as to gifts of shares in tW same property, 
see, especially Bownd v. PickeU (1878), 47 L. J. (ch.) 631, There is no sum 
imTiBoation from a gif^<m- the death of a tenant for life, to two persons, 
with a gift over .if neimer of them is then living {Baxter v. Loeh (1851), 14 
Beav. ^2). 

« ( 4 ) Bawkine’Y. Seanerion (1843)» 18 Sim, 410 (express gift in one eon* 
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1509. Implication of an absolute interest often arises from a gift 
over, where after a prior gift((i) the property given is direpted j}0 Oto tar 
go over in one of several specified particular events, and it is taken 
to have been intended that it never was to go over in any other impjiQittlen 
event (€). Thus, an absolute interest subject to an executory gift otabicdnte 
over has been implied from a gift to the donee until he attains a 
certain age, followed by a gift over to other persons on his failure ^ 
to attain t^t age (/). It is not implied in a case where the gift 
over and the peric^ for which the property is held in suspense do 
not correspond (^q). Although a gift to trustees for a person until 
he attains a certain age, without any gift over, does not always 
give that person the absolute interest, it may do so if there are 
other indications that such is the intention (h) and that the trust is 
only to point out the mode of taking (i). 


1510. From the fact that some person is appointed trustee for implioatiou 
another person simply, in circumstances such that the trustee 
takes an absolute interest or estate in fee simple, it is inferred that oJheTmeftui, 
the second person is intended to have the like interest (/c). The 
implication in favour of the objects of a power of appointment, 
where there is no gift to them or gift in default of appointment, is 
(|mlt with elsewhere (0* 

/T1511. In cases where there is a bequest to a parent, either Noimplica* 
^indefinitely or for life, followed by a bequest over if he die without ^ 
having or leaving children, or by a like bequest over in terms of 




tingenoy to survivors and their issue) ; Doe d. Patrick v. Moyle (184^) 18 failure of 
Q. B. 100 (after the death of either of them) ; Re Eoheon, Batwick v. Boit, «l‘lldren. 
[1912] 1 Ch. 626 (proviaion for some of ultimate takers during lives of 
first takers). 

(d) There is no such implication where there is no prior gift {James v. 

Shar^non (1868), 2 1. B. £q. 118). 

(e) See Be Harrison' e Estate (1870), 6 Ch. App. 408, per Giffaru, L.J., 
at p. 411 (devises of laud) ; Re Thomson's Trunir. (1870), L. R. 11 £q. 146. 

(/) Tomkins v. Tomkins (1754), cited in QoodtUU d. Hayward v. WMthy 
(1757), 1 Burr. 228, 234 ; Wainewright v. Wainewright (1797), 3 Ves. 558 ; 
Ooodright d. Hoskins v. Hoskins (1808), 9 East, 306; Doe d. Wight v. 

Cundall (1808), 9 East, 400; Gardiner v, 8leven% (1860), 7 Jur. (N, 8.) 

307 ; Cropton v. Davies (1869), L. R. 4 C. P. 159 ; and see Baylor v. Begg 
(1857), 24 Beav. 105, where the donee look as heir-at-law ; Crowder v. 

Clowes (1794), 2 Ves. 449, explained in Wainewright v. Wainewright, 
supra (^ts in terms of marriage). 

( 9 ) Savage v. Tyers (1872), 7 Ch. App. 356, 364 (first gift a life estate) ; 
FiUsHenry v. Bonner (1853), 2 Drew. 36 (first gift to wife for her and her 
son's support until he attained twenty-one). 

(h) Such a gift was held to give the absolute interest ui Newlamd v. 
Sl^herd (1723), 2 P. Wms. 194, where no gift over occurred (disapproved 
in Fownerem v. Fonnerem^l^h), 3 Atk, 314, per Lord Hardwick*;, L.C., 
at p. 315), and Beat v. BoweU (1760), Amb. 387, where on majority 
attained the trust was to cease ; but see 1 Jarman on Wills, 6th ed., 
p,678; Oroptany.Davies{hQ9),L.RAC,B.m,m; WUks y.WHUams 
(1861), 2 John. AH. 126,per Wood, V.-C., at p. 128. In Be Hedldp^e Trusts 
(1877), 25 W. R. 529, the rift was held not to pass the absolute interest ; 
but see In the Will of VicSers, [1912] Victorian Law Reports, 386. 

(i) HuZav. Beck (1764), 2 Eden, 229; Atkineonv. Poice (1781b IBro.C. C- 
91. 


(k) Feai v. PoweU, supra; Davit y. Davis (1830)f 1 Bitatt. A M. 646 ( 
WUks y. WiUiams, supra. * 

{ 1 ) See title Powers, Vol. XXIIl., pp. 70, 7L 
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issue, the court does not imply, on the parent's death leaving 
cUldren^ any gift to those children (m), unless there are other 
matters in the will raising an inference in their favour (n). 

1512. An estate tail is inferred from a devise of real estate 
capable of being entailed (o) to a person and his heirs (p), or 
to a person without words of limitation or to him for life (g), 
where in each case this devise is followed by a devise over 
on his death without heirs of his body, or in any other words 
importing a general failure of his issue (r) ; in such cases the 


(m) Kineella v. Caffrey (1860), 11 1. Ch. R. 164, 160, approved in Be 
Bawline^ Trusts 46 Ch. D. 299, 304, 306, 308, C. A., affirmed, suh nxm. 
8caU V. BatvUns, [1892] A. C. 342 ; Cooper v. Pitcher (1845), 4 Hare, 485 ; 
Ba/nelagh v. Ranelagh (1849), 12 Boav. 200 ; Lee v. Busk (1862), 2 De G. 
M. & 0. 810, C. A. ; Sparks v. Besiall (1857), 24 Beav. 218 ; Neighbour v. 
Tkurlow (1860), 28 Rcav. 33 ; Be llayton's Trusts (1864), 4 Now Rep, 55 ; 
Bowling v. Dowling (1866), 1 Ch. App. 612; Seymour v. Kilbee (1879), 

3 L. R. Ir. 33 ; Champ v. Champ (1892), 30 L. R. Ir. 72, whore the rule 
was applied to a deed. The contrary delusion in Dx parte Rogers (1816), 
2 Madd. 449, has been doubted ; see Lee v. Bush supra ; Neighbour v. 
Thurloto, supra ; Webster v. Parr (1868), 26 Beav. 236. 

{n) Kinsella v. Caffrey, supra ; Wetherell v. Wetherell (1862), 4 Gilf. 61 ; 
M*Glean v. Simpson (1887), 19 L. R. Ir. 528. 

(o) Whore the property is not capable of being entailed, as in the case 
of copyholds in a manor in which there is no custom to entail, tho effect 
is in general a fee simple conditional {Doe d. Simpson v. Simpson (1838), 

4 Bing. (N. c.)333, affirmed, suh nom. Doe d. Blesard v. Simpson (1842), 3 
Man, & G. 929, Ex. Ch.). 

(p) Soulle V. Gerard (1596), Cro. Eliz. 625 ; Tutlcsham v. Roberts (1603), 
€ro. Jao. 22; Brown v. Jervas (1612), Cro. Jac. 290; }yehb v. Bearing 
(1617), Cro. Jao. 415 ; Chadock v. Cowley (1626), Cro. Jac. 695 ; Holmes v. 
Meynel (1681), T. Raym, 452; Brice v. Smith (1737), Willos, 1 ; Roe v. 
/Scoff (1787), cited in Fearno, Contingent Remainders, 9th ed., p. 473, 
note (s) ; Denn d. Oeering v. Shenion (1776), 1 Cowp. 410 ; Doe d. Ellis v. 
Ellis {ISOS}, 9 East, 382; Tenny d. Agar v. Agar (1810), 12 East, 253; 
Dansey v. Griffiths (1815), 4 M. & S. 61 ; Doe d. Jones v. Owens (1830), 1 
B. Ad. 318. To tliis extent, in oases where tho prior limitation is to 
tho grantee and his heirs, the rule seems to apply to limitations in deeds 
as well as wills {Anon. (1341), 36 Lib. Ass., pi. 14 ; Y. B. (1441) 19 Hen. 6, 
74 ; and see Bamfield v. Popham (1702), 1 P. Wms. 54, 67, n. ; Fisher v. 
Wigg (1700), 1 P. Wms. 14, 15; Morgan v. Morgan (1870), L. R. 10 Eq. 
99, followed in Arthuf v. Walker, [1897] 1 I. R. 68, where Olivant v. 
Wright (1878), 9 Ch. D. 640, is explained ; and title Real Property and 
Chattels Real, Vol. XXIV., p. 245). 

(q) Sondafs Case (1611), 9 Co. Rep. 127 b ; Langley v. Baldwin (1707), 

1 Eq. Cas. Abr. 186, pi. 29; A.-G. v. Sutton (1721), 1 P. Wms. 754; 3 
Bro. Pari. Cas. 76, H. L. ; Allanson v. Clitheroe (1747), 1 Ves. Sen. 24; 
Stanley v. Lennard (1768), 1 Eden, 87; Daintry v. Dainiry (1794), 6 
Term Rep, 307 ; Wight v. Leigh (1809), 15 Ves. 564; Parr v. Swindeh 
(1828), 4 Russ. 283 ; Briscoe v. Briscoe (1830), Hayes, 34 (guas^entail in 
lease for lives) ; Maohell v. Weeding (1836), 8 Sim. 4 ; Simmons v. Simmons 
(1836), '8 Sim. 22; Franks v. Price (1839), 3 Beav. 182; Stanhouse v. 
Garkell (1852), 17 Jur. 167 ; Key v. Key (1853), 4 De G. M. & G. 73 ; Butt 
V. Thamas (1855), llvExch. 235 Eastwood v. jLvison (1809), L. R. 4 Exch. 
141. who]^ thefo was a Contrary intention shown and tho prior donee took 
for life only ; Be Waugh Waugh v. Cripps, [1903] 1 Ch. 744 (on death 
“ without an heir ”). In this case, where the p'*ior limitation is expressly 
fqr life only, the rule of construction does not apply to deeds (Seagood v. 
Bone (I634),”0ro. Car. 366, 307 ; Lewis, Law of Perpetuity, pp. 180, 181 ; 

2 Preston, Es^tos, ; Olivant v. Wright^ supra, at p. foO ; Arthur 
V. Walker, supra, at p. 70). 

(f ) The statutory presumption as to gifts on failure of issue must therefore 
be inapplicable or be excluded by the context ; see p. 833, ante,. 
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presumption arises that the issue were intended to be benefited ($% 8iot. 1 

and the only way to give effect to that intention is to construe tM Gifts by 

first taker's interest as an estate tail. There may be express inter- Implication. 

mediate estates and interests limited to certain of the issue; in 

such cases the implied estate tail is in remainder after those 

estates (t). A devise over on the death of a prior donoo without 

having or leaving a son may in the same way create an esiate tail (a) ; 

and where between the interest of that donee and the do\iBe over 

there is a devise to the oldest son of that donee, the effect may bo 

to give an estate tail to that donee in remainder on the estate of his 

eldest son (h). 

An estate tail may be implied from a devise on general failure of other omm 
issue where no previous estate is limited to the person whose issue uu. 
is spoken of and that person is the testator’s heir (c), or where the 
testator’s intention is shown to that effect in the context of the will, 
even where that person is not the Iicir (d). 

1513. There is in general no enlargement of the estate of a person Failure 
l)y a gift over on failure of his issue where the latter gift merely 
refers to issue taking under previous gifts (c), either by purchase or comtruod as 
by descent of an estate tail, nor in general where the failure of issue referriuj? to 
is limited to a particular j)erie(l (/ ). i»i‘eviouii gifu 

(«) See the grounds of the rule stated in Foxier v. llaycs (1855), 4 K. ^ B, 

717, 734. The gift would also now bo too remote uinlor the rule against 
perpetuities, although the rule of construction was settled before that rule 
of law liad been stated. The rule has also been said to be made “ for the 
l»urpo8o of giving effect to the testator’s general intention” (Mathen'^ y, 

Gardiner (1853), 17 Bcav. 254, per Romiu.y, M.E., at p. 257). Ah to 
general and particular intention, hoc pp. 672 et seq., ante. 

it) Doed.Iieany. Halley Term Jtep. 6 ; Harr v. SwindcU (1828), 

4 Russ. 283; Doe d. Gallini v. Galtmi (1835), 3 Ad. A; Kl. 340, Kx. (Jh. ; 

Doe (1. Biirrin v. Chirllon (1840), 1 Man. & G. 429; Key v. Key (1853), 

4 Do G. M . &. G . 73, 81,82; Darker v. Tootai ( 1 88.5). 1 1 H. L. Can. /43, 109, 

170; Neville v. Thacker (1888), 23 L. R. Ir. 344, 304. 

(rt) Bijkld's (Jase (1000), cited in King v. Mt ling (1672), ] Vent. 224, 

231 ; Milliner v. Eohitwm (1000), Moore (R. B.), 082 (which appears to be 
the same case as Bijield's (.We, supra; see Beaachant v. Usticke, [1880] 

W. N. 14, per Jii.ssEi.. M.R.) ; Wyld v. Lewis (1738),J Aik. 432 ; Baggett v. 

(1828), 5 Bing. 243 ; BacAm v. Coshy (1851), 4 Do G. & Sm. 261 ; Be 
Bird arid Barmrd's Contract {I SHS), 59 L. T, 166. 

(5) Bdl V. Bell (1864), 15 I. Ch. B. 517 ; Andrew v. Andrew (1876), 1 
Ch. D. 410, C. A. 

(o) Newton v. Bamardine Moore (K. B.), 127 ; Cosen's Case (1687), 

t)wen, 29 ; Walter v. Drew (1723), Com. 372 ; Goodridge v. Ooodridge 
(1753), 7 Mod. Rep. 453; Doe d. Cape v. Walker {IHii)), 2 Man. & G, 113, 
per Tindal, C. J., at pp. 127, 128, where the inference was excluded for 
want of any sufficient devise oxcluding the heir; Lewie, Law of Perpetuity, 
pp. 182, 183. , 

(d) Barkery. Tootai, supra, at pp. 143, 169, 169. 

(e) For such eases see p. 834, mte ; Bamficld v. Popham (1X02), 1 
P.Wms.54; Ro5in«o»v.£rt*»i(1841),4Bcav.460; Baht y.. Tucker {U&O), 

3H.L. Cas. 106; Hamilton y. West (1846). 10 I. Eq. E. 76; Ikidgery, 

Hamaey (1853), 10 Haro, 320 ; FosUr y. Hams (1855), 4 E. & B. 717, 734, 

Ex. Oh. ; Towns v. Treniuftr/A (1858), 11 Moo. P. C. C. 526; Peyton v. 

Tjamhert (1858), 8 I. C, R. 485, 604; Banders v. Ashford (1840)* 28 Beav. 

609 ; Smyth v. Power (1876). 10 I. R. Eq. 192, 199; and see Doe d. Harris 
V. Taylor (1847), 10 Q. B. 7 1 8, dissenting from Barnaelen.NiMmgale ( 1 845)i 
14 .Sim, 456, on the same will, but not followed in Be ArnowsBsfafe, { 1863), 

33 Boav. 163 < 

(/) Lethieullier v. Traoy (1754), 3 Atk. 784 ; Bradsho/w v. Shilbeck (1836), 
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1614. Grose-rexnauiders between a number of donees (jf) may 
bf) implied where iiiey, or they and their issue in tail, take shares 
in the property and the testator intended that the whole estate 
should go over together and only on failure of all the donees taking 
under the previous gifts. This intention can only be carried out by 
not letting any part of the estate descend to the heir-at-law in the 
meantime and therefore by implying the cross-remainders (k). 
That the testator has himself provided for the mode in which the 
donees taka after each other, such as by expressly giving them cross- 
remainders in particular events, is a circumstance to be weighed, as 
showing an intention negativing implied remainders (i), but is not 
decisive upon it (/c). 

Thus, a gift to a number of persons as tenants in common 
in tail or to a number of persons for life with remainder as to 
each share to their respective issue in tail, with a gift over on 
failure of the issue generally of all the group of persons, may give 
rise to implied cross-remainders in tail ( 1 ), although a gift over 
on failure of the issue of each of them has no such effect, but takes 


2 Bing. (n. c.) 182; Jenkins y. Hughes (1860), 8 H. L. Cas. 571,593; but 
compare note (n), p, 853, jHtst. 

(g) The suggestion in some old cases (coUected in Tudor, L. C. Real Prop., 
4th od., pp. 410, 411) that cross-remainders might be implied botwoon two, 
but not 80 readily between three or more, is no longer tenable ; see the 
cases cited in notes {h) — (f), infra. As to the different rule as to implica- 
tion of croBB-Temaindera in the case of settlements, see title Settlements, 
Vol. XXV.. p. 696, 

{h) Doe d. Gorges v. If ebb (1808), 1 Taunt. 234 ; Atkinson v. Eolihy 
(1863), 10 H. L. Cas. 313 ; Fowell v. Howells (1868), L. R. 3 Q. B. 654 ; 
Eannaford v, Hannaford (1871), L. R. 7 Q. B. 116; Maden v. Taylor 
(1876), 45 L. J. (CH.) 569, per Jessel, M.R., at p. 573 ; Van Qrutten v. 
Foxwell, Foxwell v. Van GruUen, [1897] A. C. 658, 680 ; Be Parker, Stephen^ 
son V. Parker, [1901] 1 Ch. 408; as to implication in a similar way of 
life estates, see Ashley v. Ashley (1833), 6 Sim. 358 (to children of A. *‘aH 
tenants in common , . . and for want of such issue over) ; Tctaffe v. 
Conmee (1862), 10 H. L. Cas. 64. The fact that the gift over is expressed 
to be in remainder ’* does not defeat the implication {Doe d. Burden v. 
BufviUe (1801), 2 East. 47, n.) ; it was decided otherwise where the words: 
were “ in reyersion ” {Very v. White (1778), 2 Cowp. 777) ; but the decision 
appears to haye turned mainly on the supposition that the word ‘‘ respei^- 
tively ** must bo inserted in the previous limitations ; compare Doe d. 
Patrick v. Boyle (1849), 13 Q. B. 100, 114. 

(i) Olache^s Case (1574), Dyer, 330 b ; Babheth v. Squire (No. 2) (1854), 
10 Be.ay. 77 ; S. C., on appeal, 4 De G. J. & Sm. 406. 

if) Atkinsony. Barton (1861), 3 De G. F. & J. 339, C. A., per Tubnek, 
L.J., at p. 349, reversed, sub nom. Atkinson v. HoUby, supra, out without 
laying on the application of Claohe's Case, supra ; Vanderplank v. King 
(1843), 3 Hare, 1, per Wiobam, V.-C., at p. 20 ; Be Clark's Trusts (1863), 
32 L. i (CH.) 526, per Wood, V.-C., at p. 628. 

(1) Anon. (1673), Dyer, 303 b, pi. 49 ; Anon. (1690), 4 Leon. 14, pi. 51 ; 
Holmee v. Meynel (J681), T. Raym. 452 ; WHaM v. Cadogan (^arl) (1764), 
2 Eden, 239, 260, S. G., sub nom. WrigM v. Eoljord (1774), 1 Cowp. 31; 
FlJpard^v. Mansfield (1778), 1 Doug. (k. b.) 63, n. ; Atherton v. Pye (1794), 
4 Term Rep. 710 ; Watson v. Foxon (1801), 2 East, 36; Burnaby v. Griffin 
Q796), 3 ves. 266, 274; Green v. Stepheiu (1811), 17 Ves. 64; Shey v. 
Bof^s (1816), 3 Mer. 335, per Gbakt, M.R., at p. 343 ; Doe d. Soufhouee v. 
JenJtuns (1829), 6 BingJ^ 469 ("issue males ") ; Livesey v. Hording (1830), 
I Bobs. 6c M. 636 ; 'Brooke y. Tumer (1836), 2 Bing. (n. c.) 422 ; Taaffe v. 
Oonmee, eupza; Powell v. EoweUs, supra, at p. 655; and see note (b), 
eupm. 
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effect as to each share on failure of the issue concerned (m). The 
same inference in favour of cross-limitations has been made iHi a 
case where the property was subject as a whole to a gift over on 
failure of issue confined to the life of the ancestor (n). 

1515. Cross executory limitations (o) are similarly implied to fill 
up a hiatus in the limitations, which seems from the context to 
have been contrary to the intention of the testator (p) ; but they 
cannot be implied to divest an interest given by the will (q). 
Thus, in a gift to several persons contingently on satisfying a 
specified condition or description as tenants in common, with a 
^ft over on all failing to satisfy that condition or description, cross- 
limitations are implied on the death of each of them failing to attain 
that description (r). According as the context requires, the persons 
between whom the cross-limitations are implied in such a case may 

(to) Davenport v. Oldie (1738), 1 Atk. 679 ; Comber v. /yi7Z { 1738), 2 Stra. 
969 ; Williama v. Browne (1746), 2 Stra. 996 (in which cases a gift over in 
default of “ such” issue was considered to mean such issue rospootively ; 
they are criticised in Watson v. /'oxott(1801), 2 East, 36, and might now 
he decided otherwise) ; Re Tharp's Estate (1863), 1 Do G. J. & Sm. 453, 
(/.A.; Dutton v. Crowdy (1863), 33 Beav. 272; see also Huntley's Case 
(1574), Dyer, 320 a. 

(n) Maden v. TnyZor (1870), 45 L. J. (CH.) 569. It does not appear that 
the Wills Act, 1837 (7 Will. 4 & 1 Viet, o, 26), s. 29, affects gift s of real estate 
on failure of issue in cases whore, apart from that Act, oross-remaindors 
would bo implied, inasmuch as in all such cases there is a preceding gift in 
tail to the issue or the ancestor ; see p. 834, anie, 

(o) The rules are stated in a similar manner in Be Hudson, Hudson v. 
Hudson (\SS2), 20 Ch. D. 406, per Kay, J., at p. 416, As to implicati(‘U of 
gifts for life to survivors, see p. 848, ante. 

ip) Re Ridge's Trusts (1872), 7 Ch. App. 665 (gift of income to 
daughters for their respective lives, and of capital in corresponding 
shares to issue of daughters that should die leaving issue, equally, and if 
only one, to the issue of such one ; but if aU the daughters should die 
without issue, then the whole property was given over; held, cross- 
limitations should be implied between the dar.ghters and their families) ; 
Coates V. Hart, Borreit v. Hart (1863), 3 De J. & Sm. 504, 616, 617 
(issue were to take principal of share of which parent look income, and of 
the share of which the parent would have taken the income in case he or 
she had survived any other tenant for life dying without issue ; from 
tliis pr(»visioii and from a gift over, which was t6 take eiT(tct only in the 
event of all tenants for life dying without issue, it was inferred that 
surviving tenants for life were to take income of share to which any 
tenant for life dying without issue had been entitled). I’he case converse 
to Coates v. Hart, Borreit v. Hart, supra, namely, where there was an 
express gift of income and the question was whether a gift of capital 
could be implied to the issue of tenants for life leaving issue, was decided 
against implication in Be Mears, Parker v. Mean, [19l4] 1 Ch. 694. 

iq) ''With regard to personal propertv, if a share once vests, though 

liable to be divested on a contingency, the question of reciprocal survivor- 
ship or succession can never arise ” {Skey v. Barnes (1816), 3 Mer. 635, per 
Grant, M.R., at p. 343 ; Bromhead v. Bunt (1821), 2 Jac. At W. 469; 
Baxter v. Losh (1851), 14 Beav. 812 ; Bea/ver v. Nowell (1868), 26 Beav. 
561 ; Be Clark's TrusU (1863), 32 L. J. (ch.) 625). • • ^ 

(f) As, for instance, contingently on attaining twenty-one {8eoU v. 
Bc^eman (1722), 2 P. tWmB. 68 (gift over on death before legacies 
payable); MaeJeeU v. Winter (1797), 3 Ves. 236, 686), or ^enty-one pr 
marriage {Be Clark's Trusts, supra), or in the event of surviving a named 
person (Oraves v. Waters ( 1847), 10 1. £q. R. 234). Seqff v. Bargeman, supra, 
u ciiticis^ \Xi8key v. Barnes (1816), 3 Mer. 385, on another ground by 
Grant, M.R., who, however, said he oonsiderod the decision correct ; and 
see Vise v. 8ioney (1841), 1 Dr. & War. 337, 348. 
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be the original stoeksy or their respective issnes taking under the 
will (s), or both (t)* 

Although the existence of other cross-limitations between different 
persons does not prevent the implication (a), yet where such express 
cross-limitations are in favour of the very persons to whom the 
implied cross-limitations would convey the property that circum- 
stance is of weight in determining the intention (6). 

1616. Cases where particular property is given to one person for 
life, and after his death that property with other property is given 
to other persons, and the question is what happens to the latter 
property during that person’s life, are to be distinguished from cases 
of implication. In these cases the question is rather whether the 
words alluding to the time of death are to be referred distributively 
to the property given and not to the time of the gift taking effect, 
in which event the ultimate donees will take an immediate estate 
in the property in question (c). Similarly, where several properties 
are given to various donees for life, and there is a general gift over 
of all the properties on the deaths of all the previously named 
donees, the gift over may take effect, on a distributive construction, 
as to each property on the death of the co-tenants for life of that 
property (d). If the words cannot be road distributively, the heir- 
at-law or persons entitled as on intestacy cannot be excluded (e). 


(«) Atkinson v. iloltbi/ (1863), 10 11. L, Cas. 313, reversing S. C., sub nom. 
Atkinson v. Barton (1861), 3 De G. F. & J. 339, C. A. 

(() Boo d. Wren v. Clayton (1805), 6 East, 628 ; and see Burnaby v. 
OriJJin (1797), 3 Ves. 266 ; Jlorm v. Barton (1815), 19 Vcb. 398, where an 
express direction for cross-romainders was so construed. 

(a) Be ClarVs TrusU (1863), 32 L. J. (cii.), 525. 

(h) Babbeth v. Squire (1859), 4 Do G. & J. 406, 413, 414, C. A. ; compare 
Sutton V. Sutton (1892), 30 L, R. Ir. 251, 

(c) DoS d. Annandale v. Brazier (1821), 5 B. &; Aid. 64 ; Cook v. Gerard 
(1668), 1 Saund. 181 ; Hutton v, Simpson (1716), Gilb. 116, 120 ; Simpson 
V. Hornsby (1727), Free. Oh. 439, 452; Lilt v. Lilt (1857), 23 Beav. 446, 
distinguished in Jennings v. Hannan [19041 1 1. R. 540 ; Bhodes v. Bhodes 
(1882), 7 App. Cas. 192,217. 

(d) Draw v. Killick (1847), 1 De G. & Sm. 206 ; Swan v. HolmeM (1854), 
19 Beav. 471 ; Sarel v. Sarel (1856), 23 Beav. 87 ; Be Motherwell Keane 
V. Motherwell [1910] 1 I. R. 249. 

(«) B. V. Bingstead (Inhabitants) (1829), 9 B. & C. 218, 233 ; Attwaier 
V. Attwaier (1853), 18 Beav. 330, 338; Davenport v Coltman (1842), 12 
Sim. 688 ; 9 M. & W. 481 ; Stevens v. Pyle (1860), 28 Beav. 388 ; as to 
o^ea regarding donees, see v. Pickett (1878), 47 L. J. (cii.) 631. 
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See BxNKBUPTcy and Insodvbncy ; Companibb ; Pabtnbbship. 
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WINDMILL 

See Easements and Profits X Prendre. 


WINDOWS. 

See Easements and Profits A Prendre; Metropous. 


WINDWARD ISLANDS. 

See Dependencies and Colonies. 


WINES. 

See iNToxicATiHa Liquors; Revenue. 
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WIRELESS TELEGRAPHY. 

See Telgqiuphs and Telephones. 


WITNESSES. 

See Criminal Law and Procedure; Evidence. 


WOMEN. 

See Criminal Law and Procedure; Factories and Shops; 
HutfiAND AND Wife ; Master and Servant ; Work and 
Labour. 


WOODS AND FORESTS. 

See Constitutional Law. 
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WORK AND LABOUR. 
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Tart I. CONTRACTS FOE WOEK AND LABOCE - - - 800 

Sect. 1. Nature of Contjiact B60 

Sub-Hoct. 1. In General - 8t»0 

Sub-sect. 2. As Distinguished from ICindrod Contracts - 8ttl 

Sect. 2. Pauties to the Contract «(>2 

Sub-sect. 1. Individuals - 8d2 

Sub-Hoct. 2. Jiodios Corporate and ITnincorporato - - H64 

Sect. 3. Formation of the Contract hoo 

Sect. 4. Rights and Obligations tinder the Contract - - 8G7 

• 

Sub-ftoct. 1. Eoinuneration 867 

Sub-sect. 2. Duty of the Person Kniployed - - - - 872 

Part II. STATITTOEY D1<:TERMI NATION OF MINIMUM RATKS 

OF WAGES 874 

Sect. 1 . Coal Mines 874 

Sect. 2. Other Trades 878 

Part III. ORGANISATION OF LABOUR ^78 

Sect'. 1. Labour Exchanges and Employment Ekoimicieh - 878 

Sub-sect. 1. Establishment 878 

Sub-sect, 2, Control 880 

Sect. 2. Advice and A.ssistance as to Employment - , - 882 

Siili-sect. 1. Juveniles ------- 882 

Sub-sect. 2. Unemployed Workmen - - - . 882 

Sect. 3. Eegularisation of Labour vS84 

]*ART IV. UNP:MPI.0YMENT insurance - , - - - - 885 

Sect. 1. Workmen to Whom OoMyuLRoiiy Insurance Applies 885 

Sect. 2. Contributions 889 

Sect. 3. Unemployment Benefit 891 

Snb-sect. 1. Conditions to be Fulfilled - - - - 8H1 

Sub-sect. 2. Amount Payable ------ 893 

Sub-sect. 3. Miscellaneous Provisions - - - - 894 

Sect. 4. Refunds and Repayments of Conteibutions - - 896 ^ 

Sect. 5. Arrangements by Empixiyers with Labour Ifx- 

CHANGE.S - -- .- -- --896 

Sect. 6. Arrangements with Workmen’s Amocutions foe 

the Encouragement of VoLUNTiBY Insi7bano| - 897 
Sect. 7. Financial^Provisions -------ooo 

Sect. 8. Administration 901 

Sub-sect. 1. The Board of Trade - - - * • - 901 

S^b-seot. 2. DeterminafioD of daims ... 901 

Sub-sect. 3. Inspectors - - - - - - 904 

SiBOT. 9. Penalties and Civil PBocsEDuras - • . • 9(M» 
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PAbi V. NATIONAL HEALTH INSIJIiANOB .... 905 

Skot. 1. Insuked Persons 1)05 

Sect. 2. Employed Contributors 905 

Sub-sect, 1. Persons Compulsorily Insured . - - 905 

Sub-sect. 2. Exemptions - 90'i 

SEc?r. 3. Voluntary Contributors Oil 

Sect. 4. CoNTRiHUTioNs - - - - - 911 

Sub-fiocfc. 1. Employed Contributors 911 

(i.) ilato of Contributions - - - - - 911 

(li.) Pnyiiumt by Employer - - - - - 013 

Tomporary Unemployment - - - - 910 

(iv.J Effect of Exemption 910 

Sub-sect. 2, Voluntary Contributors 9l(> 

Sub-sect, 3. Miscellaneous Provisions - - - - 018 

Sect. 5. Classification of Benefits 919 

Sub-sect. 1. In General - 919 

Sub-aoct. 2. Medical Benefit ------ 920 

Sub-sect. 3. Sickness Benefit - 920 

Sub- sect. 4. Disablement Benefit 922 

Sub-floct. 5. Maternity Benefit 923 

Sub-sect. 6. Sanatorium Benefit 924 

Sub-sect. 7. Additional Benefits - - - t - 921 

Sect, 0. Benefits in Specul Cases 926 

Sub-sect. 1, Besidence Abroad 926 

Sub-scct. 2. Arrears of Contributions . - . - 026 

Sub-sect. 3. Inmates of Institutions 927 

Sub-.soct. 4. Coin})en8ation for Injury - - . . 92b 

Sub-sect. 5. Variation of Benefits 931' 

Sub-sect. 6. Exempted Persons 93f 

^ Sub-soct. 7. Deposit Contributors - - - - - 931 

Sub-sect. 8. Bonofits not Assignable - - - - - 931 

Sect. 7. Exemptions from Stamp Duty 931 

Sect. 8. Administrative Bodies 932 

Sub-sect. 1. Insurance Commissioners , . _ _ 932 

Sub-sect, 2, Insurance Committees ----- 933 
Sub-sect. 3. District Insurance Cominittocs - - - 935 

Sub-soct. 4. Local Committees - 936 

Sub-sect. 6, Approved Societies 937 

Sub-soct. 6. Deposit 0<mtributor8 943 

Sub-sect. 7. Local Government Board - - . . 944 

Sect. 9. The Administration of Benefits - - - - 944 

Sub-soct, 1. In General 944 

Sub-soct. 2. Medical Benefit ----- - 945 

' (i.J Administration - - 945 

(li.) Medical Attendance ------ 946 

(lii) Supply of Drugs - • 950 

. Sub-sect i Sanatorium Benefit 952 

Sub-sect. 4. Sickness and Disablement Benefit - - - 954 

(L) Administration 954 

* (li.) Excessive Sickness 954 

(m.>JPK)teotion against Distress - - - - 956 

Sub-sect*. 5. Maternity Benefit 957 

Sub-sect, 6. Additional Benefits ^ * 959 
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Sect. 10, Financi^ Provisions - 

Sub-sect! 1. In General 968 

Sub-sect. 2. Beserve Values - 961 

Sub-sect 3. Investment of Funds - - . - - 063 

Sub-sect 4. Transfer of Members ----- 966 
Sub-sect 6. Accounts and Audit ----- 966 

Sub-sect 6. Valuation of Assets 967 

Procedure ------- 907 

(ii.j Application of Surplus ----- 907 

(lii.) Making Good Deficiency ----- 908 

(iv.] Groupme of Societies ----- 909 

(v.) Dissolved Societies - - - - - - 971 

Sub-sect. 7. Eoinsuranoe - - - - - - 972 

Sub-sect 8. Friendly Societies and Superannuation Funds 972 

Sub-sect. 9. Deposit Contributors - - - - - 973 

Sect. 11. Special Ci.asses of Insured Persons - - - 975 

Sub-sect 1, Married Women - - - - - -976 

Sub-sect 2. Navy, Army, and Beserve Forces - - - 979 

Sub-sect. 3. Mercantile Marine ----- 986 

Sub-sect. 4. Aliens ------- - 988 

Sub-sect 6. Persons Beceivinp Wages during Sickness - 989 
Sub-sect. 6. Persons in the Service of the Crown - - 993 

Sub-sect. 7. Certificated Teachers ----- 993 

Sub-sect. 8. Casual and Intermittent Employment - - 994 

Sub-soct. 9. Inmates of Charitable Institutions - - - 996 

Sub-sect. 10. Persons Employed in Seasonal Trades - - 996 

Sect. 12. Determination of Questions and Disputes - - 990 

Sect, 13. Penalties and Civil Procerdinos - - . - 998 

Sect. 14. Inquiries 

Appendix. BATES OF CONTBIBUTIONS OF VOLUNTABY 

CONTRIBDTOBS 1090 

REDUCED BATES OF SICOESS BENEFIT - - 1001 


title Agency. 

, Aliens. 

, Infants and Children; Master 

and Servant. 

, Arbitration. 

, Bailmf.nt.* 

, Building Contracts, Enginkers, 

AND ARCHITECTB. 

, Carriers. 

, Contraut. 

, Sale of Goods. 

, Prisons. 

, Corporations. 

, County Courts. 

,, Damages. 

„ Master and Servant. 


For Agency - - - • See 

Aliens - - - - 

A'pfremiim - - - 

Arhitration - - - 

Jiailment - - - - 

Jiuilding Contracts - 

Carrieri - - - - 

Contract - - - - 

CoTitracts far Sale of Goofls- 
Convict Labour - - - 

C</rporaiionB - - - 

County Courts - - - 

Damages - - - - 

Fmpl^ers* LwhiUiy - 
JCmployment of Children and 
young Persons - • - 

Engineers - - - • 

Factories - • - 

Fishermen - , - 

Friendly Sociffte* 

Gamekeepers - - - 

Hawkers - - - - 

Industrial Societies • 


Infants and £!hildren. 

Building ^oNiiiAt^s, ^oonniRS, 

AND AROHITEUTB. ^ 

Factories and Shopsl 
Firhbeies. 

Friendly Societies • , 

Oame, 

Markets and 

Indubtbia:u J^ovident, akb 
Sdolae BOaUBTOS. 
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Valuable 

conaideration. 


Gratuitous 

undertakiDg. 


Vw Jnjuriei to Em^loyeea- - See title 
/nwiriMicf- 

* Lien - - - 

Loan Societies - 
Master and Servant - 
Miners - 
Negligence^ 

Patents - - - 

Printers and Priniimj 
Provident Societies - 

Restraint of Trade - 


Scavenging 

Seamen - - . 

Service Co7itracts 
Strikes - - - 

Trade Unions - 

Trades - - - 

Workmen's Ghths 
Worhnen's Comjjensation 


Master and Sbrtaivt. 

Insurance. 

Lien. 

Loan Societies. 

Master and Servant. 

Mines, Minerals, and Quarries. 
Negligence. 

Patents and Inventions. 

Press and Printing. 

Industrial, Provident, and 
Similar Societies. 

Landlord and Tenant; Master 
AND Servant ; Trade and Trade 
Unions. 

Public Health and Local 
Administration. 

Eoyal Forces ; Shipping and 
Navigation. 

Master and Servant. 

Trade and Trade Unions. 

Trade and Trade Unions. 

Trade and Trade Unions. 

Clubs. 

Master and Servant. 


Part I. — Contracts for Work and Labour. 

Sect. 1. — Nature of Contract 
Sub-Sect. l.—7n General. 

1617. Work or labour (a), whether mental or manual (6), and 
however small in degree (c), is capable of supporting a contract as 
being valuable consideration {d). 

An midertaking to do work for another gratuitously is not 
enforceable by action, for it is midum pactum (e); but if such 
gratuitous work is actually entered upon, there is a duty in the 
person performing such work to exercise reasonable care, and 
though he is not liable for nonfeasance, an action lies against him 
for misfeasance (/). ’ 

(a) A well-defined class of contracts for work and labour is dealt with 
in title Building Contracts, Engineers, and Architects, Vol. III., 
pp. 153 et seq. For various forms relating to building and engineering 
contracts, see Encydopsdia of Forms and Precedents, Vol. II., pp. 573 
at eeq., Vol. XVI., pp. 99 et eeq. As to the performance of work in 
connexion with a specified chattel, see title Bailment, Vol. l.,pp. 556 
et seq, 

(5) Qtafton v. Armitage (1845), 2 0. B. 336. 

(o) Siurlyn v. Albany (1587)> Cro. EUz. 67 ; see Wilkinson v. OUveira 
(1835), 1 Scott, 461. 

(d) 1 Selwyn. Law of Nisi Prius, 13th ed., p. 55, cited with approval in 
Layihoarp v. B^ant (1&36), 3 Scott, 238, per Tindal, C. J., at p. 250, and 
ia C’arliZrv, Catbolio Stnoke Ball Co., [lS93j 1 Q. B. 256, C. A., per Bowen, 
L.J.Batp.271. 

j(6) See title Contract, Vol. VII., p. 383. If the promise is by deed 
oolUdderation' is, of oonm, tmneoessary; see title Deeds and Other 
iMStBiniENTs, Vol. :^,.v pi 367. 

0) ** If a per^n iindwtakei to perform a voluntary act, he is liable if 
he perfonns it improperly, but not if he neglects to jperfonn it. Such is 
the reiTdt ol the decision in the case of Coggs v. Bemara (1703), 2 Ld. Eaym. 
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Su9-SECr. 2.— JHtiinguuhd fnm Kindred Conirack, 

1518. Whether a contract is for W(Hrk and labour or for goofla 
sold and delivered depends on the terms of the individual con- ‘ 

tract (^); but when the substance of a contract i$ that a chattel Dia(tiii|iti«bed^ 
shall be made and delivered when completed, it is one for the sale of 
goods rather than for work and labour (h). If the work and labour 
ends in nothing that can properly become the subject of a sale, the 
contract is for work and labour and not for goods sold and 
delivered (t) ; thus, where materials are used in the construction of a 
chattel or building, but not in the construction of a chattel to be 
delivered in a complete state, the contract is for work and labour {k). 

There may be a contract for the salo of goods when the value of the 
work and labour is far in excess of the value of the materials on 
which the work and labour is expended, for the true test for distin- 
guishing the two contracts is not the value of the skill and labour 
as compared with the value of the materials (Z). Whore a person 
bestows his labour on materials supplied by himself the contract 
may still be one for work and labour rather than for the salo of 
goods (m), 

1619. A person may agree to do work or labour in rogiird to a Looath opens 
„ ^ faoiendi. 

909 ” {Skelton v. London and North Western Bail. Co. (1867), L. K. 2 C. P. 

631, per Willes, J., at p. 636 ; and KUee v. Gaiward (1793), 6 Term 
Rep. 143 ; Harris v. Verry <& Co., [1903] 2 K. B. 219, 226, C. A. ; and 
see title Negligence, Vol. XXL, p. 374). 

(g) Lee v. Griffin (1861), 1 B. dc S. 272, per Crompton, J., at p. 276 fhid 
per Blackburn, J., at p. 277. 

(h) Ibid., where it was hold that a contract for the making of a set of 
artificial teeth for a particular person was a contract for the sale of floods ; 

Smith V. Surman (1829), 9 B. & C. 561. 

(i) Lee v. Griffin, suvra, approving and distinguishing Clay v, Yates 
(1860), 1 H. & N, 73, wiiore an agreement for the printing of an edition of 
a book was held to be a contract for work and labour. 

{k) Clark v. Bulmer (1843), 11 M. & W. 243, there a contract to build a 
steam engine for pumping the defendant’s colliery, to be completed and 
fixed for £2,600, the endno being forwarded in parts, and fixed piecemeal 
at the colliery, was held not to be one for the sale of goods, for the engine 
was not contracted lor to be delivered, or delivcA>d, as an engine, in its 
complete state, and there was no sale of it as an entire chattel ; see ibid., 
per rARKE, B., at pp. 249, 260, following Cotterell v. Apsey (1816), 6 
Taunt. 322, and TripIp v. Armitage (1839), 4 M. & W. 687 (both cases 
deciding that materials used, or intended to be used, in the construotion 
of a fixed building cannot be deemed goods sold and delivered) ; Chanter • 

V. Dickinson (1843), 5 Man. & G. 253. 

(l) Lee V. Griffin, supra, per Cbompton, J., at p, 276, and per Black- 
burn, J., at p. 278 ; Isaacs v. Hardy (1884), Cab. & El. 287 (where it wa«^ 
held that a contract by an artist to paint a picture for an agreed price waa 

a contract for the sale of a chattel). For various forms of bontraot 
relating to the sale of goods, see Encyclopsedia of Forms and Frecedents, 

Vol. X;l, p> 676 rt m XVI., p. 668. * ^ 

(m) Grafton v. Armitage (1846), 2 C. B. 336; Lee v. Griffin^ ewpra; 

in both cases the proposition of Batley, J., in AUdneon v. p3l (1828), 8 
B. 6i C. 277, at pp. 283, 984, that where a person has bestowed work and 
labour on his own mat^als he oaimot maintain an actioi^fot work and 
labour was rejected as a general principle; see, further, title Sale of 
Goods, Vol. X^V., p. 114. A claim for work and W>oar^6rely does not 
cover materials, which should be specifically claimed tot^Heaih v. Freeland 
(1836), 1 M. 6c W. 543 ; see also CoUerell r. Aptey, eupra). » 
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SlOT.l. 

Nature of 
Contract. 

Contract of 
lervice. 


Agency. 


In general. 


chattel or materials belonging to another party for a considera- 
tion (n). His bailment of the chattel or materials falls under the 
heading of locatio operis faciendi (o). 

1520. Where one party employs another to do work, the contract 
may be one of service, or one for work and labour. If the employer, 
during the progress of the work, not only directs the other as to the 
work to be done, but also controls him as to the manner of doing 
it, the contract is one of service (p). If the person doing the work 
exercises his employment independently of the person employing 
him, the contract is one for work and labour (g). 

1521. In the contract of agency there are limitations, both as to 
the nature of the employment and the manner of carrying out the 
purpose of the omplojment, which do not exist in the contract of 
work and labour. The Avork of an agent is essentially that of 
creating a legal relation betAveen his employer, otherwise his 
principal, and some third party (r); while in executing the sennees 
indicated by the principal («) the agent must keep within the scope 
of the authority delegated to him as defined by the agency con- 
tract (/:), and to this extent he is subject to the principal’s control 
during his employment. No such limitations exist in the case of a 
person employed under a contract of work and labour ; his contract- 
only requires him to produce a certain result (a). 

Sect. 2. — Parties to the Contract. 

Sub-Sect. 1. — IndividuaU. 

1522. When one person is employed by another to do work, the 
person employed cmprmd fade only look for his remuneration to 
th(3 actual employer (/>), unless it is known to both parties that the 
work is -for the benefit of some third party and the employer is 


(n) Sec, further, title Bailment, Vol. L, pp. 556 — 557. For various 
forms of coutract rolatitig to work, see Encyclopaedia of Forms and 
Precedents, Vol. XII 1.* pp. 125 et seq. 

(o) As to locatio operis facimdi, see title BAaMENT, Vol. I., pp. 656 eiseq. 
Ip) Sadler v. Uenloclc (1855), 4 £. & B. 670 ; and sec title Master and 

Servant, Vol. XX., p. 65. A domestic servant oaimot recover a 
month’s wages in lieu of notice upon a claim for work and labour (Fewings 
V. Tisdal (1847), 1 Exch. 296). For forms of agrcrmoiit relating to service 
by workmen, see Encyolopsedia of Forms and Precedents, Vol, XIII., 
pp. 76, 82. 

(q) Clay v. Yates (1850), 1 H. & N. 73, per Pollock, C.B., at p. 77: 
“ It appears from Ohitty on Ploadint? that a count for work, labour and 
inateri^s may be resorted to by farriers, medical men and surveyors, and 
that such is the form in which they are in the habit of suing ” ; see title 
Masteii and Servant, Vol. XX., pp. 67, 68. 

(r) See title Aoenct: Vol. I., p. 148. 

’’A- pq^cipal has the right to direct what the agent has to do” 
(/?, V. TraMjjft"1(1868), 27 L. J. (M. C.) 207, C. C. ,11., per Bramwell, B., at 

p, 208). 

<it) title Agenct, Vol. I., p. 148. 

(а) See title Master^aNd Servant, Vol. XX., p. 66. ' 

(б) Schmaling v. !FhomUnson (1815), 6 Tannt. 147 ; CuU v. Backhouse 
(1793), 6 Taunt. i48,n. ; Meri^ v. Wymondsold (1661), Hard. 206. 
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acting simply as agent for such third party (e). Special ccmsidera* 
tions apply in the following cases, namely : — * Parties 

An infant is not liable upon a contract for work and labour done 
to enable him to carry on trade (d\ although he may enforce such Contract* 
a contract (e ) ; but he is held bound by a contract for services infanta 
which can be classed as necessaries, whether as employer (/) or 
employed (r/). 

Necessary expenditure for the protection of the person and estate nunatioi. 
of a lunatic is recoverable from the estate of the lunatic as upon 
an implied contract (//). 

A person acting as the general agent of his principal in the tioncral 
conduct of a business has authority to pledge his principal’s agonu, 
credit for such matters as belong to the usual conduct of the 
business (i). 

The master of a ship, as agent for tho owners, has a general ShipmMters. 
authority to act for them, and may bind his owners for such 
repairs to his ship as maybe reasonably necessary (j). 

Every partner in a firm is the agent of the firm for the purpose PartnoM. 
of its business, and anything done by a partner for tho purpose of 
carrying on in the usual way business of the kind carried on by 
his firm is binding upon the firm, unless in any particular case the 
partner has in fact no authority to act for the firm, and the oth(3r 


(c) Chidley v. Norris (1862), 3 F. & F. 228. Hut the immediate 
employer is liable if ho loads the person employed to believe that he, >tu(l 
not tho third party, will pay for the work: (ibid.) ; see, generally, > tie 
Contract, Vol. VII., pp. 335 et seq, 

(d) He Jones, Hz parte Jones (1881), 18 Ch. D. 101), C. A. But “ there 

is nothing illegal or improper in an infanFs carrying on a trade” (ibid., 
per Jessel, M.R., at p. 121) ; see also Lowe v. (1835), 1 Scott, 458 ; 

Turherville v. Whitehouse (1823), 1 0, & P. 94, 

(e) Warwick v. iirwee (1813), 2 M. S. 205: and seo title Ini^ants ani> 
Chilpren, Vol. XVIL, pp. 67, 73. 

(/) CJuipple V. Cooper {]Si4), 13 M. & W. 25 J ; and see, gonorally, title 
Infants and Children, Vol. XVll., pp. 63—74. For a form of authority 
by father to supply goods to infant and guarantijo of payment, see 
Enoyolopjedia of Forms and Precodeuts, Vol. VI, p. 555. 

(q) I)e Francesco v. liamum (1890), 45 Ch. D. 430, pet Fry, L.J., at 
p. 439 ; lioberts v. Gray, [19131 1 K. B.’520, C. A, 

(h) Williams v. Wentworth (1842), 5 Beav. 325; and see Siedman v, 
Ha/rt (1854), Kay, 607; He Hhodcs, Ithodes v, Bhodes (1890), 44 Oh. I). 
94, C. A. ; title Lunatics and Persons of Unsound Mind, Vol. XIX., 
pp. 396 et seq. 

(t) Summers v. Solomon (1867), 7 E. & B. 879; and see title AoENcr, 
Vol. I., p. 201. For various forms of agreement relating to agency, see 
Enoyclopaodia of Forms and Precedents, Vol. I., pp. 282 et seq. 

(j) Webster y. Seekamp (IS21), 4 B. & Aid. 352, per Arbott^ C. J., at 
p, 354 (“lam of opinion that whatever is fit and proper for tho servipe on 
which a vessel is engaged, ^whatever tho owner of that vessel, as % prudent 
man, would have ordered, if present at the time,c^mkwi4iiin the meanine 
of the term ‘ necessary ’ as applied to those repairs done or provided 
fox tho ship by order of the master, for which the owners at^mble ”) ; The 
Bitfa (1872), L. E. 3 AT & E. 616; The OrieiUa, [1804] T. 271, 277; 
Foong Tai dt Co. v. BuchheUter df Co., [1908] A. 0. 458, 406, P. C. But 
the master of a idiip is personally liable on an order given for repairs to be 
executed if it does not appear that credit was to the shipowners 
{Essery y. Cobb (18.32), 6 C. 6c P. 358); and see title Swim NO AND 
NaVIOAIION, Vol. XXVI., pp. 223, 246, 247. For a form of agreement foi 
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party either knows that the partner has no authority or does not 
know or believe him to be a partner (i). 

The legal personal representative of a deceased person can only 
be liable personally, and not in his representative capacity, upon a 
contract entered into by him for work and labour for the purpose 
of the estate ; he cannot be charged in such capacity save in cases 
where the consideration for the promise of the executor or adminis- 
trator was a contract or transaction with the deceased (1). If he 
carries on the trade or business of the deceased he is personally 
liable upon all contracts entered into by him for the purpose of 
such trade or business (m). 

A married woman cannot render herself personally liable upon a 
contract, but she can bind such of her separate estate as she is not 
restrained from anticipating (n), A wife residing with her husband 
has implied authority to pledge her husband’s credit for such 
things as are necessary for the maintenance of their joint household 
in a manner reasonably appropriate to their position in life (o). 
The cost of necessaries supplied to the wife who has been deserted 
by her husband or to the wife who has separated from her husband 
by mutual consent may be recovered from the husband unless the 
wife has adequate funds at her own disposal (p). 

Subject to the trustee’s power to intervene, an undischarged 
bankrupt may sue upon a tjontract for work and labour entered 
into subsequently to his adjudication in bankruptcy (q). 

Sub-Sect. 2. — Bodies Corporate and Vnincorporaie. 

1523. Tho contracts of non-trading corporations (? ) must be made 
under the common seal of the corporation (s) if the corporation as 
a separate legal entity is to be bound. If not made under seal the 
contractus that of the individual meml^era of the corporation who 
entered into it (0- To this general rule there are the following 


employment of master of ship, see Enoyclopmdia of Forms and Precedents, 
Vol. XIV., p. 75. 

(k) Partnership Act, 1890 (53 & 54 Viet. o. 39), s. 5 ; see title Paht- 
NERSHIP, Vol. aXIL, p. 24. For varions forms of articles of part- 
nership, see Enoyclopffidia of Forms and Precedents, Vol. IX., pp. 478 
et seq. 

{1) Farhall v. FarhaU (1871), 7 Ch. App. 123, 127—129 j Comer v. 

(1838), 3 M. & W. 350 ; and see title Executors and Administra- 
iORS, Vol. XIV., p. 314 ; as to funeral expenses, see ibid., p. 240. 

(m) See ibid., pp, 294, 296 ; and compare the liability of receivers, as 
to which see title Receivers, Vol. XXlV.,jpp. 402—403. 

(n) See title Husband and Wife, Vol, Xvl., p. 411 . 

(o) See ibid., pp. 420 et seq, 

(p) Soe ibid., pp. /23 et 

ih Brick and BUme Co., Ltd. (1878), 4 Q. B. D. 208, C. A. ; 

and see titliMaNKRUPTCY and Insolvency, Vol. IL, pp. 166, 167. 

(r) As toUne definition and classification corporations, see title 
Co^rationp, Vol. VIIL, pp. 301 et seq, 

(f) Jbid., p: 380. B^uimments as to sealing for the purpose of a valid 
contract may be cont^ed in the statute incorporating comply ; see 
CrampUm v. Varna Boa. Co. (1872), 7 Ch. App. 562. 

^ (I) See title Contract, Vol. VIL, pp. 336 et seq. 
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OTceptions, namely : — (1) convenience requires that the affixing of the 
common seal shall not be necessary for the doing of aeks of ^eqiieqt 
recurrence or of small significance (a) or of immediate necessity (b) ; 
and (2) where the purposes for which a corporation is created render 
it necessary that work should be done to effect such purposes, and 
orders for such work are given by the corporation, and the work is 
done and accepted by the corporation and the whole consideration 
for payment executed, the corporation cannot refuse payment on 
the ground that the contract was not under seal (c), 

15S24. Urban authorities within the Public Health Acts {d) may Urhun 
enter into such contracts as are necessary for carrying out their 
statutory obligations under the Public Health Act, 1875(<*). 

1525. The Crown cannot be sued, nor can a servant of the Crown The Crown, 
upon a contract made by him as agent for tlie Crown (./ ). Where, 
however, officials or bodies of officials, though agents of the Crown, 

are clothed with the power of contracting as principals, sucli 
officials or bodies may be sued upon contracts as for work and 
labour(/ 7 ). Moreover, a public official who enters into a contract for 
work and labour which is no part of his public duty, and in regard 
to which he has no authority to pledge any other person’s credit or 
the credit of any fund, is personally liable (//). 

1526. Trading corporations (t) may enter into contracts which are Trading 
binding although not under seal, including contracts for work and c«rporftt-ionB. 
labour, if for the purposes for which they are incorporated (/c). 

1527. Associations which are unincorporated, and which then Unincor- 

are not legal entities, cannot, as associations, become parties to 
- . ~ - asRociationi. 

{a) Church v. Imperial Oa$ Light and Coke Co. (1838), 6 Ad. Kl. 846, 

861. 

(b) Wells V, Kingston-vpon-Hull (1875), L. R. 10 C. P. 402. 

(c) Clarke v. Cuckfield Union Guardians (1^52), Bail 01. (-as! 81, 0.3; 

Lawford v. BilUrieay Rural VouneiU [1903] 1 K , B. 772, 0. A. ; Douglass v. 

Rhyl Urban Council, [1913J 2 Ch.407 ; see title »;urpokatic>ns, Vol. VIII., 
p. 384. 

(d) i-'ee title Public IIealth and Local Admikist ration, Vol.XXIII., 

p. 361, not© (a). • 

(e) 38 & 39 Viet. c. 66, «. 174. Aa to the statutory roquirenioaia 
with regard to such contracts, see p. 867, post ; title Local Govkrn- 
mBnt, Vol. XIX., pp. 268 c( seq. 

(f) Unwin v. IVolseley (1787), 1 Term Rep. 674; Dunn v. Macdonald^ 

[1897] 1 Q. B. 655, C. A.; see titles Constitutional Law, Vol. VI., 
pp. 412 et seq. ; Agency, Vol. I., p. 221, note («), 

(^) Graham v. Public Works Commissioners, [1901] 2 K. B. 781, where 
the Commissioners of Public Works were held liable to an action by a builder 
for breach of contract. The Secretary of State for War and the Postmaster- 
General are similarly liable, though a judgment against such an offivi^l 
only bo declaratory, as no execution can follow upon it against Crown 
property {ibid., per Philliihoeb, J., at p. 790). , 

(A) Auty V. Uutchinson (1848), 6 C. B. 266, whe^p tno dark of a county 
court was held personally liable upon a contract for httin^ii: ihe court. 

U) As to trading coipora^ons, see title Corporations, Vol71aIl., p. 304. 

(k) South of Ireland Cofiieiy Co. y. Waddle (1868), L. R. I C. P. 403, 
affirmed (1869), L. R. 4 C. P. 617, Ex. (^h. ; see title Corporations. 

Vol. VIII., p. 383. As to contracts entered into by companies incoiporated 
under the Companies (Consolidation) Act, 1908 (8 EdPW. 7/e. 69), see title 
Companies, Vol. V., pp. 207 el etq., 710 et seq . * 

M.L.— XXVIU, I F 
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Sect. % contracts^ The liability for work and labour done for the benefit of 
Parties such assoeiationfi ie determined according to the rales of law in r^rd 
to the to agency (1). Thus, if work ih done for the committee of a projected 
Contract, railway company (m), or for a mess(w), or for a volunteer corps (o), 
or for a public entertainment managed by a voluntary body 
stewards or other persons (p), the parties who gave the orders for 
the work to be done are the persons liable upon the contract (g^). 
Persons may, however, become liable on such contracts when they 
have given another person authority to make the contract, or when 
they have so conducted themselves as to lead the person employed 
to do the work to believe that they had given such authority, and 
that person acts in such belief (r). 

Sect. 3. — Formation of the Contract 

Tender, 1528. A tender for work and labour, even though in the form of 

an “ estimate ” («), amounts to an offer, which, when accepted, con- 
stitutes a binding contract (t). 

When writing 1529. A contract for work and labour is not required to be in 
nocoBsary. writing unless it is a contract which is not to be performed within 
the space of one year from the making thereof or for some other 
reason is within the Statute of Frauds (u). A person is not debarred 
from recovering for work and labour because the contract therefor 
is contained in a contract relating to an interest in land of which 
evidence cannot bo given because it is not in writing (w ) ; and an 
agreement for services, which is not to be performed within one 


(l) Soo titles Agency, Vol. I., p. 145 ; Contract, Vol. VIL, pp. 339, 
341. . 

(w) Bailey v. Macaulay (1849), 13 Q. B. 815 { Bennie v. Clarke (1850), 
5 Exch. 292. For a form of adoption by company of agreement made on 
its bohalf before incorporation, soo Encyclop»dia of Forms and Procodonts, 
Vol. IV.. p. 204. 

(n) Hawke v. Cok (1890), 62 L. T. 668. 

(o) Jones v. Hope (1880), 3 T. L. R. 247, n., C. A. ; see title Contract, 
Vol. VII., p. 340. 

(p) Longman v. EillXLord A.) (1891), 7 T. L. R. 639; Filot v. Crasi 
(1888), 4 T. L. R. 463 ; see title Contract, Vol. VIL, p. 340. 

S See, generally, title Contract, Vol. VIL, pp. 339 et seq , ; and as tc 
i in particular, see titles Clubs, Vol. IV., pp. 420 et seq. 

(r) Bailey v. Macaulay ^ supra ; PUoty. Craze, supra, per Field, J. In 
Braithwaiie v. Skofield (1829), 9 B. & C. 401, it was held, on a cLum foi 
work done for a buildinj; society, that the defendant having been piesoni 
at a meeting of the society and having joined in a resolution to have the 
*work done, had authorised the employment of the workmen and was liabk 
for the work done; see, further, titles Contract, Vol. VIL, p. 340 
Building Societies, Vol. III., p. 362. 

(«) (fmhaw V. FrUehari and ttenwicJc (1899), 16 T. L. R. 45. 

(t) See titles Contract, Vol. VIL. p. 346; Building Contracts 
ENGINiKRS, A^D AltCHJtTECTS, VoL III., p, 167. 

(«) 29 AnySp 0 . ^ ; see title Contract, Vol. VII., pp. 361 ^eeq. Ai 
♦a the neoflRy of Writing, see title Building Contracts, Engikeebs 
ARCHifECTS, Vol. III., p. 171. For various forms of contract relat- 
uig to work and conditions of service, see Encydopsdia of Forms and 
Pwoefcnts, Vol. XIlLvpP. 44 ei #w., Vol. XVI.. pp. 667 et seq. 

(w) V. l^ees (1876), 1 Q. B. D. 284; Sawtger. Canning (1867) 

1 L R* C* li* .434, 
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year(Uidi8iioti&'writing,isAditiiMLbteQaaalaiiaapos«s«cmMi!» 
meruit, as avidmee of the value U Jim aervioei, if tba teoilp^g «l Tmui6ia 
the eerrioes can be proved otherwiso^X \ * r efthe 

1530. Contracts made vrith urban authorities Vrithin the Pilblie 

Health Acte whereof the value or amount exceeds X50 must be in Oontn^ 
writing and sealed, and also must specify the work, materials, 
matters, or things to be furnished or done, the price to be paid, * ( 

the time for performance, and some pecuniary penalty for non- 
performance (b). 

1531. A written contract for work and labour of the value of £5 suunpi. 
and upwards must be stamped as an agreement (c). A plaintiS may 
recover for work and labour done notwithstanding th^^ the request 

of the defendant to do the work is contained in a coffltteral agree- 
ment which cannot be put in evidence ; in such a case he recovers 
as upon a qtiantuvi meruit (d). 

Sect. 4. — ItigkU attd Ohligatiom under the Contract 
Sub-Sect. 

1532. Whether or not work and labour is to bo remunerated* and Implied 
if BO to what extent, are queBtions which depend upon the contract contraot, 
under which the work was done (c), and the burden is on the party 

(fi) HcarUhnek v. FurkinHon (1869), 20 L. T. 175, 

(6) Public Health Act, 1875 (38 & 39 Viet. c. 55), «. 174; see titles 
IluiLniNQ Contracts, Enofnebrs, ani> Architects, Vol. 111., p. 172; 

Local Government, Vol. XIX., pp. 268 et mi- ; Bouglain v. llhgl Vrl tm 
Council [1913J 2 Ch. 407. For various forms of contracts under iho 
Public Health Acts, see Encyclopedia of Forms and Proccdcuts, Vol. X., 
pp. 289 €t «teq. 

(c) Stamp Act, 1891 (64 & 66 Viot. c. 39), Sohod. I., title ** Agreement ’* ; 
and see title Contract, Vol. VII., pp. 538 et eeq. ; and as to staAp duties 
generally, see title Revenue, Vol. XXIV., pp. 700 et eeq. In this con- 
nexion a contract for work and labour must be distinguished from a 
contract for the hire of any labourer, artift<}( r, manufacturer or menial 
servant, which is exempt from stamp duty (J;j amp Act, 1891 (54 & 65 
Viet. c. 39), Schod. I., title “ Agiwment ** ; Hughee v. /f-wW (1840), 8 
Dowl. 478). Correspondence containing oifers which have not vet become 
an agreement by aoceptam^e is admissible as evidence although not 
stamped {Hudspeth v. lamold (1860), 9 C. B. 025/. 

(d) Fulbrook v. Lawee (1876), 1 Q. D. 284, per Blackburn, J., at 
p. 289: “An agreement which cannot be put in evidence, such as an 
unstamped document, may be looked at for a collateral purpose ; see 
title Contract, Vol. VII., p. 630. 

(e) Beevo v. Reeve (1858), 1 F. & F. 280, per Martin, B. (**Au 
action cannot be maintained for remuneration merely because it may 
appear to be reasonable’*); Taylor v. Brewer (1813), 1 M. & S. 290 
(where it appeared that a committee contracted for work and labour , 
by the plaintifl on the terms that “any service to be rendered hf 
the plaintiff ... to be taken into consideration and such remuiferadon 
made as shall be deemed ri^t/* and on a claim for work and labour it 
waa held that it was for thetommittee to jud^ if any und what reihipiiera^ 
tion was due); MofaU v. LmrU (1866), 15 C. B. ^3 (wherj^e ]^luntifl 
agreed to perform certain services as an architect gratuitodllK bUt if the 
land was disposed of for bdUding purposes he was to be appoiniM architect 
for remuneration, and the defendants having put it out of t||eir power to 
dispose of the land for building purposes, the plaintiff waa held not 
entitled to recover any remuneration, as the oiiigpmsij^bes had not 
arisen on which payment depended) ; Ex parte Jlfsfc(d/e41860), 6 E. Ac B« 

p F 2 
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claiming payment to show that he was to be paid(/). The mere 
acceptance of the benefit of another’s work does not give rise to an 
implied promise to pay therefor, especially when there is no option 
in the person whom it is sought to make liable whether he will 
take the benefit of the work or Where a professional 

person is engaged there is an implication, which, however, may 
be rebutted, that he is to be paid for his services (h), as in the cast 
of a conveyancer (t), or a registered medical practitioner {k\ or an 
arbitrator (Z). It is otherwise, however, in the case of a barrister (/u) 
unless for work done otherwise than within the ordinary scope o- 
the practice of a barrister (n), or in the case of a director of a eom< 
pany for services in that capacity (o), or in the case of work done by 
public officeMn his official capacity under a statutory obligation ( p) 
No remuneration can be claimed for work done voluntarily oi 
without request, even though the defendant accepts the henefi 
thereof and even though a subsequent promise to pay is made {q) 
I3ut a request is implied so as to render the work and labour gooc 
consideration when the plaintiff is compelled to do what the defen 
daiit was under a legal duty to do (r), or when the work was done fo' 
the benefit of the defendant’s property and he adopts the benefit of i 
in such circumstances as give rise to an inference of a fresh con 
tract to pay(«), or when the plaintiff voluntarily does what thi 


287 ; see also title Master and Servant, Vol. XX., p. 83. For variou 
i'onuH of contracts relating to work and personal sei vice, H(*e Encyclopfedij 
of Forms and Precedents, Vol. XIH., pp. 44 et «c</., Vol. XVI., pp. 057 ct seq 

(/) Ilingesion v. Kelly (1849), 18 L. J. (ex.) 360. 

(g) Smnpier v. Hedges, [1898] 1 Q. B. 073, (1. A. ; Wheeler v. Stratto, 
(1912), lOGL. T. 780. 

(h) ^fa7lson v. liaillie (1856), 2 Macq. 80, H. L. ; Higgins Hoplcin 
(1848), 3* Excli. 163; Uingeston v. Kelly, supra ; Alexander v. W^onna 
(I860), 6 H. & N. 100, per Bramwell, B., at p. 108; and see titl 
Agency^ Vol. I., p. 194. 

{i) Toucher v. Norman (1826), 3 B. & C. 744. 

{k) See title Medicine and Pharmacy, Vol. XX., p. 336. 

(l) Crampton and Holt v. Bidley da Co. (1887), 20 Q. B. D. 48, per A. I 
Smith, J., at pp. 62, 64 ; and see title Arbitration, Vol. I., p. 473. 

(m) See title Barristers, Vol. II., pp. 392, 393 ; see also Wells v. Well 
(1914), 30 T, L. R. 43T.' 

(n) See title Barristers, Vol. II., p. 393. 

(o) See title Companies, Vol. V., p. 217. 

(p) Jones V. Carmarthen Corporation (1841), 8 M. & W. 606, where 
town clerk claimed for work done in pursuance of the directions of th 
Representation of the People Act, 1832 (2 & 3 Will. 4, c. 45) (Reforr 
Act), and the Municipal Corporations Act, 1836 (6 & 6 Will. 4, c. 76), bu 
no statutory provision having been made for payment in respect of th 
work in question, it 'was held that the work must be done without extr 
payment. 

(q) Bastwoodv. Kenyon {\Si0), 11 Ad. & El. 438; W€nnally.Adney{lS02 

3 Bos. & P. 247, 249, n. ; Falcke v. Scottish Imperial Insurance Co. (1886 
34 Ch. D. 234, C. A , per Cotton, L.J., at p. 241 ; and see title Contracj 
Vol. VII.^ Rr 5 'f®®® work voluntanly done for another create an; 

lien on the^llNiperty benefited {Falcke v. Scottish Imperial Insurance Co 
supra ; and see title Lien, Vol. XIX., p. 19). The doctrine of salvage i 
maritime law does not prevail elsewhere; see title Shipping ani 
NAViGATiON^ Vol. XXyi., pp. 567 St seq. 

(r) Bradshaw v. ^(aird (1862), 12 C. B. (N. s.) 344. 

(f) Faleks v, Sooutsh Imperial Insurance Co., supra^ 
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defendant was legally bound to do and the latter afterwards 
promises to pay («). 

1583- When remuneration is due for work and labour done, but 
there is no special agreement as to the amount of such remuneration, 
the amount recoverable by the person employed is such a sum as is 
just and reasonable (a). If it can be established that a certain rate 
of remuneration is customary for a particular employment, that 
rate is accepted as just and reasonable (b). 

1534. If the contract is to do an entire work for a Bpocihc B\im, Entire 
the person employed can recover nothing unless the work is 
completed (c), and unless, when completed, it is the work stipulated 
for in the contract (d). If the employer refuses to pei^rm or renders 
himself incapable of performing his part of the contract, or if by his 
own act he prevents the full performance of the contract by the 
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(t) irnif/ V. Mill (1817), 1 B. & Aid. 104; mid coniparo He Xational 
Motor Mnil-0(Mch Co.^ IM.^ (jUnion'a Claim, [1008] 2 ( Oi. 515, C. A. 

(o) Jewry v. Busk (1814), 6 Taunt. 302; Brown v. Nairne (1839). 

9 C. & B.‘ 204, per Aluerson, B.. at p. 205; seo title Buua>ino 
C oNTiiACTs, Engineers, and Arciutects, VoJ. ill., p. 184. 

{b) Brown v. xVainie, supra (where the quoBtion was the amount to 
which a broker was entitled, in the absence of a speeial aj^reement, and 
Alderson, B., said to the jury : “ If you are satisfied that in point of 
fact it is the practice for brokers to be paid £5 per cent, on such a cliarter 
as tliis you will hud for the plaintitT. ... If you think there is no practice 
on the subject you will find what is the amount that you think a reasonable 
remuneration’’); 2Mce v. Hong Kong Tea Co. (1861), 2 E 466 

(^countant’s remuneration) ; A.-O. v. lhapers' Oo. (1860), L. R, 9 Ke, 09 ; 
Debenham v. King's College, Cambridge (1884), Cab. &; Kl. 438 (surv -yors’ 
charges' ; Toulmin v. Millar ( 1 887 ), 58 L. T. 96, P. C. ; Thompson, Kippon tf; 
Co.v.r/wf?Mi«(1895),HT.L.R.304,C.A.; Curtisv. NixonilSll), 24 L. T. 
706 ; Kirk v, Evans (1880), 0 T. L. R. 9 (commission of estate agents and 
house agents) ; see title Agency, VoI. I., pp. 103 et seq. As to com- 
mercial travellers, see Salomon v. Brownfield 12 T. L. R. 239; and 
title Master and Servant, Vol. XX., p. 66 note (o), p. 96, note (<3),p. 97, 
note (p). As to the remuneration of archite. ;,s, endneers, and surveyors, 
see title Bl'ilding Contracts, Engineers, and Akciiitects, VoI. 111., 
pp. 306, 307, 312 ; and of auctioneers, title Auction and Auctioneers, 
Vol. I., pp. 515, 516. As to evidence of custom, see titles Evidence, 
Vol. XTII., pp. 444, 445 ; Custom and Usages, •Vol. X., p. 217. 

(c) Cutler V. Fowell (1795), 6 Term Rep. 320 ; and compare Taylor v. 
iMird (1856), 1 H. & N. 266 ; Bates v. Hudson (1826), 6 Dow. & Ry. (K. B.) 
3 ; Sinclair v. Bowles (1829), 9 B. & C. 92, per Lord 1 ’entekden, C.J., at 
p. 94 : “the contract between the parties was that the plaintiff should 
make the chandeliers perfect for £10. The plaintiff has not performed, 
his part of the contract, and cannot, therefore, recover anything ’’ ; 
Flanchh v. Colburn (1831), 8 Bing. 14, per Tindal, C.J., at p. 16 ; Adlard 
v.Boolk(1835),7 C. &P. 108; Bumpier y.H edges, 673, C, A. ; 
Appleby v. Myers (1867), L. R. 2 C. P, 651. 660; Uulle v. HeigUmcUh: 
(1802), 2 East, 145. The contract of a solicitor, when ho "acoeptB a 
retainer in an action, is an entire contract to cari^ on the action till it is 
finished, and he cannot sue for costs before the action is at an end (Under- 
wood, Son, (6 Piper v, Lewie, [1894] 2 Q. B. 306, C. A. f Court r, Berlin, 
[1897] 2 Q. B. 396, C. A. ; and see title Solicitors, Vol. XXVL, pp. 737, 738). 
As to an entire contract which is unfinished at the death of the person 
contracting to do the work, see Crosthwaite y. Gardner (1862), 18 B. 
640 ; see titles Building Contracts, Engineers, akId' Architects,, 
Vol. III., p* 182 ; Contract, Vol. VII., p. 622. 

(d) Forman dt Co, Proprietary v. Ship “ Liddeedal^''* [1900] A, C. 190, 
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person employed, the latter may rescind the specif contract and ene 
at once upon a qumtiim meruit as on an implied contract to pay 
reasonable remuneration for the w.oA done<e); or he sue 
upon the special contract, in \irhich case he may recover damages in 
respect of the lost price of the work done and the profits which 
would have accrued had he been permitted to complete the work (/). 
Where a person sues upon a quantum meruit, he must be prepared 
to show what the work was worth (p). 

A party entering into an absolute contract to do certain work 
must perform the contract or pay damages for failing therem, even 
though such performance has in fact subsequently become difficult 
or even impossible (h). Where, however, from the nature of the 
contract, it clears that the parties must have known that the 
fulfilment ofme contract depended on the continued existence 
of some particular thing, inasmuch as that thing was the foundation 
of what was to be done, the contract is subject to an implied 
condition that performance shall be excused if, before breach, it 
becomes impossible by reason of the perishing of the thing without 
fault on either side (a). Similarly, if, in the case of a contract 
for an entire work, the premises or things on which the work 
is contracted to be done are destroyed without fault on either side, 
both parties are excused performance of the contract, but neither 
has any right of action thereon (b), 

1536. Where one party has undertaken to work upon the 
materials of another, the right of action for the agreed remuneration 


(e) PlanclU v. Colbwrii(1831),8 Biiig. 14, where an author, having agreed 
to write a volume for £ 1 00, wrote part and was ready and willing to complete 
the work, but the defendants refused to jpublish it or to pay for the work on 
the ground that tlie periodical in which the work was to appear was a failure, 
and had been abandoned, and Tin dal, C.J. said, at p. 16 : “I agree that, 
when a special contract is in existence and open, the plaintiff cannot sue 
upon a quantum meniit ; part of the question here, therefore, is whether 
the contract did exist or not. It distinctly appeared that the work w^as 
finally abandoned, and the jury found that no new contract had been 
entered into. Under these circumstances the plaintiff ought not to lose 
the fruit of his labour”; Appleby v. Myera (1867), L. R. 2 C. P. 661, 
Ex. Ch. ; Forman dr Co Frojmetary v. Ship “ JAddaadale," [1900] A, C. 
202, P. C. ; De Bemardy v, Harding (1853), 8 Exch. 822 ; FrieJeett v. 
Badger (1866), 1 C. B. (N. 8.) 296; Inehbald v. Western Neilgherry Coffee, 
Tea and Cinchona Plantation Co,, Ltd, (1864), 17 C.B. (N.s.) 733 ; Kewley 
V. Stokes (1846), 2 Car. 4s Kir. 435; see, further, titles Building 
CONTKACTS, ENGINiasnS, AND ARCHITECTS, Vol. III., p. 179 ; CONTRACT, 
Vol. VII. , p. 440 ; as to a servant suing upon a quantum meruit, see title 
Mastrr AND Servant, YoL XX; p. Ill ; as to the moasiure of dam^es, 
see title Building Contracts, Engineers, and Architects, Vol. ni., 
-p. 242. 

(f) See, title Building Contracts, Engineers, and Architects, VoL III., 
p. 242. 

(i?) hoften V, (1806), 7 East, 479; Qreen v. Mules 30 

L. J. (o.,p.)343.^ , 

(») Parading v. Jatif (1647), Aleyn, 26; see title Contract, Vol. VII., 
pp. dS-'i, 426. 

(d) Taylor v. OatdweU (1863), 3 B. 4; S. 826 ; and see Clark v. Glasgow 
Aiit^ranec Co.t (1864), 1 Jtacq. 668, U. I^ ; title Contract, Vol. Vll., 
pp. 426—432. 

(b) Af^by V. supra ; compare Adkird v. Booth (1836), 7 C. & P. 
108 ; and see titld Building Contracts, Engineers, and Archetbcts, 
Vol. III., p. 194. 
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arifiGB when that party has done the work and given tbc^mplc^J^r 
a reasonable opportunity of asee^ning whether it %b8 been 
properly done (c). Where a person^db employod to do work, out 
not upon a contract to do an entire work, ho is entitled at any 
stage to ask for payment in respect of the work already done 
and to refuse to proceed further until siich payment is made (d). 
A custom may be proved by which the person employed is not 
entitled to payment for any part of his work until the whole is 
completed («). 

When it is understood between the employer and the person 
employed that services are to be rendered not for immediate 
reward, but in expectation of a legacy, the person employed cannot, 
even if the legacy fails, sue the legal personal represeiitativos for 
remuneration (/). 

1536. No remuneration can be recovered for work which cannot 
be done save by violating an Act of Parliament (</) or public 
morality {h) ; but if the work is partly lawful and partly unlawful, 
and the person employed was at the time of undertaking the work 
ignorant of the illegality of part of it, he can recover remuneration 
for so much of the work as is lawful (i). 

1537. If the employer has by fraud induced a person to enter into 
a contract to do work for a lump sum, the person employod may, on 
discovering the fraud, discontinue the work, repudiate the contract, 
and bring an action against the employer for deceit ; if, however, 
he continues the work after knowledge of the fraud, he id bound by 
the terms of the contract (fc). 


(c) Hughes v. Xewny (1839), 6 M. & W. 183; and see title Limitation 
OF Actions, Vol. XIX., p. 48. 

(d) Boberts v. Havelock (1832), 3 B. & Ad. 404; Menelone v. Aihawe^ 
(1764), 3 Burr. 1592; The Tergesie, [1903] P. 26 (oases of the general 
employment of a sliipwrigUt); see Sinclw v. Bowles (1820), 0 B. & C. 92; 
title Building Contracts, Knginkers, a 'd Aiichitects, Vol. III., 
pp. 185, 306. Romunoration may be payable only on a oertiticate of 
approval ; as to what amounts to approval, see J)e Vile v. Arnold 
(1822), 10 Price, 21. 

(c) GiUeit V. Mawman (1808), 1 Taunt. 137 (pointer) ; see title Custom 
and Usages, Vol. X., p. 280. , 

(f) Oshom V. Guy's Hospital {Governors) (1726), 2 Stra. 728 ; Ze Bage 
V. Coitssmaker (1794), 1 Esp. 187; Shallcross v. Wright (1850), 12 Beav. 
568 ; compare Baxter r, (fray (1842), 3 Man. & G. 771 ; and see title 
Executors and Administrators, Vol. XIV., p. 306. 

(o) Be^isley v. Bignold (1822), 5 B. & Aid. 335 ; Waugh v. Morris (1873), 
L. R. 8 Q. B. 202 ; Taylor v. Growland Gas and Coke (Jo. (1854), 10 Exoh. 
293 ; see also GaUini v. Lahork (1793), 6 Term Rep. 242 ; D'AUax v. Jones 
(1856), 2 Jur. (N. 8.) 979 ; Harrington v. Vktoria Graving Dock Co. (187B)|= 
3 Q. B. D. 549 (agreement to do something to the iiijiury of a third party) ; 
see, further, title Contract, VoL VII., p. 390. 

{h) Poplett V. Stoekdale Ry. & M. 337, wheje it was held that the 

printer of an immoral and libellous work coul^ not maintain an action 
for his bill against the publishers who employed him. # 

{i) Olay V. Yates (185()« 1 H. Ac N. 73 ; Lara v. General Apothecaries €o^ 
(1857), 26 L. J. (EX.) 225 ; as to illegal contracts, see, . further, title 
Contract, Vol. VII., pp. 390 e/tseg. t • 

(A) 8clu>a/y v. Fogg M. & W. 83 ; and see titles Buildino 

Contracts, Engineers, and Arokitxcts, Vd. p.«l89; Mtsbefbe- 
SBNTATION AND FRAUD, VoL XX,, pp. 737 et seq. • 
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1538. A person who has done work upon a particular chattel has 
a lipn upon such chattel in respect of his charges, but not for the 
cost of taking care of the chattel®. 

1539. An assignment by sale of a claim in respect of work and 
labour may be a good consideration to support the contract in an 
action for the purchase-money due on such sale (m). 

A person contracting to supply materials as well as work and 
labour under an entire contract cannot claim payment for materials 
used in the work before the whole work is completed, so that if 
such materials are destroyed, as by fire, without fault on ^ either 
side, there is no right of action in respect of the materials so 
supplied (w). If the contract is not an entire contract, and 
materials used thereon are destroyed before the completion of the 
work, the employer must pay for the materials already used in 
tlie destroyed work as well as for the labour already performed 
thereon (o). 

If, on an entire contract, work is to ])e done upon materials 
supplied by the employer, and those materials are destroyed by 
accident and without default on the part of the person employed 
before the completion of the work, the employer cannot recover 
from the person employed tor the loss of the materials (p). 


Suji-Sect. 2. — of the Person Employed, 

1540. It is the duty of a person undertaking work to complete it 
in the time agreed upon, if any such agreement exists ; but if he is 
prevented by the act of the employer from so completing the work 
ho is not liable (q). When no time for completion is fixed there 
is an implied contract that the work will be completed within 
a reasonable time (r). 

If by his own act the person employed incapacitates himself 
from performing his contract, he forthwith becomes liable for the 
breach thereof («), 

1641. When a professional man, as, for example, a medical 


(1) See title Lien, Vol. XIX., pp. 12 ei seq,, 25, 26 ; and compare ibid., 
pp. 3, 4. Ibe person holding the lien has, in general, no right to sell the 
pr<»port,v (ibid., p. 26), 

(tw) McQreevy v. liusseU (1887), 66 L. T, 601, P. C. ; and see title 
CnosES IN Action, Vol, IV., p, 369. 

(n) Appleby V. Myers (1867), L. K. 2 C. P. 661. As to the moaning of 
“entire contract,” see p. 869, ante, 

(o) Menetone v. Aihiwes (1764), 3 Burr. 1592 ; and see title Building 
“U lONTRAcis, Engineees, ANp Abciutects, Vol. III., p. 260. 

(p) GHHett V. Mawman {ihOS), I Taunt, 137; and compare Adlardv, 
Booth (1836), 7 0. & P. 108. 

(g) Eolme v. Guypy^ (1838), 3 M. & W. 387. , 

(r) See titles Contract:, Vol. VII., pp. 412 etseq, ; Building Contracts, 
Encineers^ and Aruhitects, Vol. III., p. 189. For the measure of 
damages in the ease of non-completioi) of work-in the proper time, see 
titles Damages, Vol. X.,pp. 338,339; Press and Printing, Vol. XXIII., 
p. ill, 

(s) LoveM V. Franhlyn (1846), 8 Q. B. 371 ; 8haH v. 8Ume (1846), 3 
Dow. & L. 680 ', Ca^*€s v. Smith (1846), 3 Dow. & L. 462; see title 
Contract, VoJ. VII., p. 438. 
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practitioner (t), solicitor (a), surveyor (h), or patent agent (c), 
undertakes work in the exercise of his profession, he impli^ly 
undertakes to exercise a reasonable amount of care and a reasonably 
competent degree of skill and knowledge (d). In accordance with the 
same principle, a workman or tradesman impliedly warrants that 
he possesses and will exercise in the task whicli Ue undertakes 
reasonable skill and competency (<?). 

For failure to exercise reasonable care and skill resulting in 
damage to the employer an action for negligence lie8(/) ; and, in 
any case, if the work is so negligently done as to be useless, no 
remuneration in respect thereof is recoverable (ry). 

1542. When one person contracts with another to do work the 
result of which is to be applied to a particular use or purpose, the 
person employed impliedly contracts that his work shall be reason- 
ably fit for such use or purpose (h). 

1643. Where the work to be performed is of such a nature that 
personal performance is not of the essence of the contract, it may 
be done by the promisor himself or by his nominee (i). 


(t) Jiich V. Fierpont (1862), 3 F. & F. 35; Lanphier v. Phipos (1838), 

8 0. & P. 475; Seare v. Prentice (1807), 8 East, 348; Slater v. Paker 
(1707), 2 Wils. 369; and see title Medicine and Puaumacv, Vol. XX., 
pp. 330 et aeq. 

(a) Bmcey v. Carter (1840), 12 Ad. & El. 373 ; Shaw v. Arden (1832), 

9 Bing, 287; sec also Leakey v. Lucoa (1863), 14 C. B. (N. i- ) U)l, 
Ex. Oh. ; and title Solicitors, Vol. XXVI., p. 753. 

(b) Moneypenny v. Ilartland (1824), I & P. 352 ; Jenkins v. Ileiham 
(1855), 15 0. B. 168; and see tiiJo Building Contracts, Engineer.s, and 
Architects, Vol. III., p. 311. 

(c) Lee V. Walker (1872), L. K. 7 C. P. I2I. 

(d) Lanphier v. Phipos, snpra, pcr TiNDAL, C.J., at p. 470: “Every 
person who enters into a learned profession uinierlakcjs to bring to 
the exercise of it a reasonable degree of . are and skill, lie does not 
undertake, if he is an attorney, that at all events you shall gain your ease, 
nor docs a surgeon undertake that he will perform a cure ; nor does ho 
undertake to use the highest possible degree of skill . . . but ho undertakes 
to bring a fair, reasonable and competent degreei^f skill.” 

{€) orris v. Stops (1617), Hob. 21Q ; Seare v. Prentice (1807), 8 East, 
348, Lord Ellenbobouoh, C.J., at p. 352 (“the farrier who under- 
takes to cure my horse must have common skill at least in his business, 
and tliat is implied in his undertaking”) ; Pearce v. Tucker (1862), 3 F. A. 
F. 136 ; liarmer v. Cornelius (1858), 6 C. B. (n. s.) 236; see, further, tifJo 
Building Contracts, Engineer.s, and AitcinTEtrrs, Vol. III., pp. 189, 
196. 

(/) Seare v. Prentice, supra; Lee v. Walker, supra : Combe y, Sinmonds 
(1853), 1 W. R. 289; see titles Negligence, Vol. XXL. p. 367; Buildin# 
Contracts, Engineers, and Architects, Vol. III., p. 295. * 

(jy) liracey v. Carter, supra; Shaw v. Arden, supra; Moneypenny v. 
Hartland, supra; Pardot^ v. Webb (1842), Car. M. 531; fliimondy. 
Holiday (1824), 1 C. & P. 384; Townsend v. Ne$le (1809), 2 Camp. 190; 
compaie title Master and Servant, Vol. XX., p. 100. » 

(A) Francis v. CockreU (1870), L. R. 5 Q. B. 601, Ex. Ch. ; Qroie v. 
Chester and Holyhead Rail. Co. (1848), 2 Exch. 261; Hasten v. Butter 
(1806), 7 East, 479; see title Building Contracts, Eiwjineers, Xnd 
Architects, Vol. III. p. 188. 

(i) British Waggon Co. v. Lea (1880), 6 Q. B. Df*149 ? and see FdUe v, 
Le Sueur and Le Huquet (1859), 12 Moo. P. C.G. 601 ; dkld title CONTRAer, 
Vol. VII., p. 410. • 
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1644. A contract for services vhieh can only be rendered by tbe 
person employed/ and not by his deputy, servant or agent, is 
deemed to be subject to the implied condition that the person 
employed shall be physically capable of carrying out the contract. 
In such a case, accordingly, illness, and consequent incapacity to 
fulfil the contract, is a lawful excuse for non>performance of tbe 
work or services contracted to be done or rendered (a). The parties 
may, however, expressly exclude this implied condition in their 
contract (6). 

If the person contracting to perform personal services should die, 
his legal personal representatives are not liable in damages for 
non-performance of the contract (c). 

Specific performance of an agreement for personal work or 
services will not be decreed (d). 


Part il. — Statutory Determination of 
Minimum Rates of Wages. 

Sect. 1. — Coal Mines. 

1645. It is an implied term(c) of every contract for the 
employment of a workman (/) underground in a coal mine ig) that 
the employer shall pay to that workman wages at not less than the 
minimum rate settled by the joint district boards (h) appointed for 
that purpose in the various districts concerned (t) and applicable to 


(a) UaH V. Wright (1859), E. B. -& E. 705. Ex. Ch., per Pollock, C.B., 
atp. 794; Robinson v. Davison (1871), L. R. 6 Exch. 269; Poussard v. 
i^ptera (1876), 1 Q. B. D. 410, per Blackburn, J., at p. 414; see title 
Contract, Vol. VII., p. 431. Tno person employed is “discharged of his 
Borvioe, not in broach of the contract, but by implied condition (Farrm 
V. WiUon (1860). L. R. 4 C, P. 744, per Willes J., atp, 746). For various 
forms of contract rclatinj to personal sorvioe, see Encyclopsedia of Forms 
and Preoodents, Vol. XIIL, pp. 44 et seg. 

(h) Robinson v. Davison, supra, per Bramwell, B., at pp. 277,278. 
(e) HaU V. Wright, supra, per Pollock, C.B., at pp. 793, 794, approved 
in Robinson v. Davison, supra, per Kelly, C.B., at p. 274; Stubbs v. 
Holywell Rail, Co, (1867), h, B. 2 Exch. 311; see titles Executors and 
Administrators, Vol. XIV., p. 305; Master and Servant, Vol. XX., 
p. 94. 

(d) White V. Bohy (1877), 37 L. T. 652, C. A.; see titles Injunction, 
Vol. XVII., pp. 242, 246 ; Specific Performance, Vol. XXVII., p. 9. 

(e) As. to the meaning of this expression, see title Contract, Vol VII., 
p. 463. 

(/) Workman ** ^ here used does not include a person employed 
unoorj^ound oeoasionilVy or casually only, or solely in surveying or 
or as a meohanie, or as a manager or under-manager or other 
omeial uf the mine whose position in the mine is recognised by the joint 
diftl^et board as having a position different from that of a workman (Coal 
MifiesfMimmum Wage) Act, 1912 (2 & 3 Geo. 6, c. 2), s. 5 (1) ).' 

(p) The expression *^doal mine ** includes a mine of stratified ironstone 

(ibtd.). 

(5) As to these l^ards, see pp, 876, 877, post. 

• (i) See note ((), p. 876, post. 
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that workxuAn (k). Any agreemeafe-^tor the payment of wagei ia *• 
void in 80 far as it cont^venes this provision (0* * Coal 

1546. In settling any minimum rate of wages regard must be had 

to the average daily rate of wages paid to the workinen of the class Basil of 
for which the minimum rate is to be settled but the operation 
of any agreement entered into or custom existing before the 
29th March, 1912 (w), for the payment of wages at a rate higher 
than such minimum is not prejudiced (o). 

1547. District rules must be made by the various joint district District roles, 
boards (p) laying down conditions for their respective districts 
regarding the exclusion from the right to wages at the minimum 

rate of aged and infirm workmen and workmen partially disabled 
by illness or accident, and with respect to the regularity and 
efficiency of the work to be performed by the workmen (q), and 
the time for which a workman is to be paid in the event of any 
interruption of work due to an emergency (r). The rules must also 


(k) Coal Mines (Minimum Wage) Act, 1912 (2 & 3 Geo. 6, o. 2), s. 1 (1). 
The Act is to continue in force for tliree years from the date of its passing 
(29th March, 1912) and so much longer as Parliament may dotcrinino 
{ibid., 8. 0 (2) ). Tho minimum rate of wages is payable from the date 
of tho passing of the Act, although such rate was not then 8(^:iled, and any 
sum found due by reason of this provision when the minimum rale is 
ultimately settled is recoverable by the workman from the employer (ibid., 

8. 1 (3) ). The Act creates no privity of contract where none existed 
previously, and so iHd., s. 1, imposcis no liability on tho colliery to 

pay the wages of the “ fillers ” {lUchards v. Wrexham and Acton Oo/'k m, 
Ltd., Davies v. Same, [1914] 2 K. B. 497, C. A.). As to conditions of labour 
in other respects, see title Mikes, Minebalb, and Quahries, Vol. XX., 
pp. 504 et seq. 

{1) Coal Mines (Minimum Wage) Act, 1912 (2 A; 3 Geo. 5, c. 2), s. 1 (1). 

(w) It appears that “ the average daily rate of wages ’’ refers to wage 
rates paid to day men and not to piecework earnings. * 

(n) This is the date of the passing of the ' oal Mines (Minimum Wage) 
Act, 1912 (2 & 3 Goo. 5, c. 2). For an example of such an agreement 
relating to work in abnormal places in a mine, see Jones v. Phoenix CoUiery 
Co. (1912), 28 T, L. R. 374. 

(o) Coal Minos (Minimum Wage) Act, 1912 (2^3 Geo. 5, c. 2). s. 2 (1). 

An agreement, made before 1912, tha^ in certain circumHtanw‘B workmen 
should receive a full day’s wage, though not working for a full day, is not 
superseded by a rule made under the Act providing that in similar 
ciroumstances they shall be paid a portion of the minimum rate 
proportionate to the time actually occupied in working (Afewfctnnon v. 
North's Navigation Collieries {ISS9), Ltd. (1913), 29 T. L. R. 616). • 

(p) See pp. 876, 877, post. 

(g) In Davies v. Glamorgan Coal Co., [1914] 1 K. B. 674, C. A., a district 
rule providing that " in ascertaining whether the minimum wage has beeii . 
earned by any workman on piecework tho total earnings during^two con- 
sooutivo weclcs shall be divided by the numb<5r of shifts and parts of shifts 
ho has worked during such two Weeks ” was held to be ultra vires as 
not being within the pJwer of the district b^afd, A rule providing 
that “if at any time any workman shall in consequence #ol circum- 
stances over which he alleges he has no control bo unable to perform such 
an amount of work as wBuld entitle him under the price list or other agreed 
rates to a sum equal to the daily minimum rate then . . . heyshall forthwith 
give notice thereof to the official in charge of the district ** on pain of for- • 
leiture of bis right to the minimum rate, lays dpwn a Oemdition with 
respoist to regularity and effloienoy of w'ork and is withb the powers con- 
ferred by the Act (ibid.); compare JRmdle v. Olay Crass Co., Ltd., [1913] 

3 E. B. 795. 

(r) See Maekinnon v. North's N(soigation ColUerles (1889), Ltd., supra* 
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Sjsot. 1. make provision that a workman is to forfeit the right to wages at 

Coal the minimum rate if be does not comply with conditions as to the 

^ Mines, regularity and efficiency of work, except in cases where such non- 
compliance is due to some cause over which he has no control. 
Provision must similarly be made with respect to the persons by 
whom and the mode in which any question is to be decided as to 
whether any workman is a workman to whom the minimum rate 
of wages applies, or whether any workman has complied with the 
conditions laid down in the district rules, or whether, in case of 
non-complianco, he has forfeited his right to wages at the minimum 
rate, and for a certificate being given of any such decision («). If 
it is certified that a workman is excluded under the district rules 
from tlie foregoing provisions for a minimum rate, or that he has 
forfeited the right to wages at the minimum rate by reason of his 
failure to comply with the conditions of the district rules as to the 
regularity and efficiency of his work, he cannot claim wages at 
the prescribed minimum rate(0. 

Joint digtrict 1548. The joint district boards by which the minimum rates 
*’ of wages and district rules are settled are bodies recognised in 
each of the prescribed districts (a) by the Board of Trade as 
fairly and adequately representing the workmen in coal mines 
in their respective districts and the employers of such work- 
men (a>). An independent chairman is chosen by the joint district 
board itself, or in default by the Board of Trade (o). The Board 
of Trade may require any body, as a condition of its recognition 
ns a joint district l)oard, to adopt a rule of procedure providing for 
equality of voting power between representatives of w'orkmen 

(s) Coal Mines (Minimum Wage) Act, 1912 (2 & 3 Geo. 5,o. 2),8. 1 (1), (2). 
In case of a dispute as to the amount due to miners when employers claim 
to deduct sums for inefficiency of work the county court has no jurisdiction, 
and the amount due must bo settled by the joint district board {Fairbanks 
V. Florence Coal and Iron Co., Ltd., [1914] 2 K. B. 461). 

(t) Coal Mines (Minimum Wage) Act, 1912 (2 & 3 Geo. 5, o. 2), s. 1 (1). 

(m) 2hid.,&. 2(1), Schedule. The districts for which joint district 

boards have been respectively established are the following ; — Northumber- 
land, Durham, Cumberland, Lancasliire and Cheshire, South Yorkshire, 
West Yorkshire, Cleveland. Derbyshire (excluding South Derbyshire), 
South Derbyshire, Nottinghamshire, Leicestershire, Shropshire, North 
St afTordshire, South Stafford (excluding Cannock Chase) and East 
Worcestershire, Cannock Chase, WarwiclMhire, Forest of Dean, Bristol, 
Somerset, North Wales, South Wales (including Monmouth), and the main- 
land of Scotland. Where a mine in one of these districts has for industrial 
jTiirposes been customfuily dealt with in the same manner as a mine in an 
^adjoining district, that mine is treated as situate in the latter district if the 
joint district boards of the two districts so agree {ibid.. Schedule). 

(w) IVid., B. 2 (2). Such body may be a body existing at the time of 
the passing of the Act, or may be constituted for the purposes of the 
Act [ibid.). In^ default of the recognition of *a joint district board, the 
Board of l^ade may appoint a person to act in place thereof ; and if either 
employers or workmen fail to appoint representatives on a joint district 
board, the other party being willing to appoint their representatives, the 
Board of Tradja may, instep of appointing a person to act in place of a 
board, appoint such r^pissentativeB of the pa^y in default as it thinks 
fit {ibid; 4 (1)^). 

(a) Ibid., s, 2 (?). The chairman may settle the first mimmnm rate 
pf w^s and district rules or vary rates or rules in default of the joint 
district board s. 4 (2) ). The office of chairman may be committed 
^0 three persona acting by a majority {ibid., a. 6 (2) ). 
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and employers respectively and giving the chairman a casting Bht,i. 
vote(t). .* Coal 

f 11 Afl 

1549. The general district n}inimam rates of wages settled by ' • 

a joint district board apply to underground workmen in ooal Application 
mines throughout the whole of the district for which the board 

is appointed (c); but if it is shown that any general district 
minimum rate is, owing to special circumstances, not applicable in 
the case of any group or class of coal mines within the district, the 
joint district board may settle a special minimum rate for that 
group or class of mines, which special rate may be higher or lower 
than the general district rate (d). Also the joint district board may 
subdivide its district into two or more parts, treating each part 
as a district for the purpose of the minimum rate (e). 

1550. Similarly the general district rules settled by a joint Application 
district board apply throughout its district, unless special district *’“**“' 
rules, made in circumstances similar to those justifying special 
minimum rates, which special rules may be either more or less 
stringent than the general district rules, are applied to any group 

or class of coal mines (/) ; but joint district boards may agree to 
combine their districts and appoint a combined district committee 
for the purpose of settling district rules (//). 

1551. Any minimum rate of wages or district rules may be Variation of 
varied by a joint district board, at any time by agreement between 

the representatives of workmen and employers respectively, and 
after a year from the settlement or variation of the rate or rules 
(three months’ notice after the expiration of the year being given) 
on the application of any workmen or employers who appear to 
the board to represent any considerable body of opinion amongst 
the workmen or the employers concerned (fe). 

(b) Coal Mines (Minimum Wage) Act, 1912 ( ’ & 3 Goo, 6, o. 2), s. 2 (2). 

(c) Ibid., 8. 2 (3). 

(d) Ibid., 8. 2 (4), The joint district board may also declare the general 
difttrict rate not to be applicable pending the decision of the qucBtion 
whether a special district rate ought to be settltd, and the general rate 
does not then apply {ibid.). 

(c) Ibid., 8. 2 (5). In Lofthouse Colliery Co. v. Ogden (1912), 107 
L. T. 827, on a joint district board being unable to af^roo as to the lino 
of division by which the district should be divided into two parts, the 
chairman had fixed a certain line of railway as the dividing line, and by an 
award had provided that all “pits” to be east of the line should form one 
part of the district and all “ pits ” to the west of the line should form the 
other part, the minimum rate of wage fixed for one part being different from 
that fixed for the other port ; the owners of a colliery, the workings of which* 
lay chiefly in the western district while the shafts were to the eaat of the 
dividing line, brought an action in the High Court for a declaration to 
determme in which distri^jt their colliery lay ; and.it was helcl»(i.) that 
the word “pits” in the award meant shafts, and that the minimum 
rate of wage depended upon whether the shaft was east or west df the line ; 
and (ii.) that under R. ^ C., Ord. 25, r. 5, the court had jurisdiotion to 
make the declaration prayed. 

(/) Coal Mines (Minimum Wage), Act, 1912 (2 A 3 5, c. "2), 

3 . 2 (3), (4). The arrangement which may be made pending a decision 
equs^y applies in the case of rules (^id., s. 2 (4) ; M note (d), supra). 

(a) Coal Mines (Minimum Wage) Act, 1912 (2 3 Gdb. 5, c. 2), s. 2 (6). 

(A) Ibid ., s. 3. 
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Sect. 2 * — Other Trades: 

1552. Trade boards have been established for the purpose of 
fixing minimum rates of wages for ‘both timework and piecework in 
certain branches of the tailorings box-making, machine-made lace, 
and chain-making trades, and such other trades where wages are 
exceptionally low as the Board of Trade may by provisional order 
appoint (t). 


Part III.— Organisation of Labour. 

Sect. 1. — Labour Exchanges and Employment Registries. 

Sub-Sect. l.—EstaUulment, 

1553. The Board of Trade may establish and maintain labour 
exchanges where it thinks fit(/c), and may assist or co-operate with 
other authorities or persons maintaining or having powers to 
maintain labour exchanges (1), and may take over any labour 
exchange from any such authority or person (m). Advisory com- 
mittees may be set up for the purpose of giving the Board advice 
and assistance in connexion with the management of any labour 
exchange (n). 

The Board is further empowered to employ such other moans as 
it thinks fit to collect and furnish information as to employers 
seeking workpeople, and vice versa (o), 

1564. The term labour exchange '' means any office or place 
used for the purpose of collecting and furnishing information, 
either by the keeping of registers or otherwise, respecting 
employers who desire to engage workpeople and workpeople who 
seek engagement or employment (p). 

1665. Regulations may be made by the Board of Trade with respect 
to the exorcise of the above-mentioned powers, but any regulations 
BO made must be laid "before both Houses of Parliament, and they 


(i) Trade Boards Act, 1909 (9 Edw. 7, c. 22); see title Tkade and 
Tbape Unions, Vol. XXVIL, pp. 618 et geq. By the Trade Boards 
ProTisioiial Orders Confirmation Act, 1913 (3 & 4 Geo. 5, c. clxii.), the Act 
has boon applied to sugar oonfoctionory and food preserving ; shirt-making ; 
hollow-ware making ; and linen and cotton embroidery. A Provisional 
^ Order has also been made applying the Act to calendering and machine 
itoning in laundries. 

S L4bour Exchanges Act, 1909 (9 Edw. 7, c. 7), a. 1 (1). The expenses 
tour exchanges are defrayed out of moneys provided by Parliament 
(ibid., b: 4). , 

(1) Ibid,, a. 1 (1).- 
(m) Ibid., 8. 1 (3). 

(^1) Ibid., 6. 2 (6), pie traveUing expenses** of members of advisojy 
CQiDinittees, tO£[9ther with idlowances to such membm, may be paid ont 
Of UtoitoJA provided faqr Parliament (ibid,, a. 4). As to the constitatioa of 
the cbiDinittees,.see ViOte (q), infra. 

(a) Labour.£xQhange8 Aet, 1909 (9 Edw, 7, c. 7), s. 1 (2). 

, . (p) Ibid., s. 5. 
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may be annulled by either Housefg)* ^ Such regulationB mturt provide 
that no person ie to suffer any disqualification or preji^iea by Labour 
reason of his refusal of employment found for him by a labour 
exchange on the ground that thbre is in existence a trade dispute 
affecting his trade <r), or that the wages offered are lower than those 
current in the trade in the distnct where the employment is B t rtS ti iiffr 
found (r). The regulations may also, subject to the approval of 
the Treasury, authorise advances by way of loan towards the 
expenses of workpeople travelling to places to take up employment 
found for them through a labour exchange (t). 

1556. Any person knowingly making any false statement or ii'aiaesute- ' 
representation to any officer of or any person acting for the purposes 
of a labour exchange, for the purpose of obtaining employment or 
procuring workpeople, is liable on summary conviction to a fine not 
exceeding j£10 for each offence (a). 

1567. Distress committees under the Unemployed Workmen Duties of 
Act, 1905(/»)iand the central body for London under the same Distress Com- 
Act (c) are charged with the duty of furthering the purposes of that 
Act by establishing, taking over, or assisting lalx)ur exchanges and 
employment registers, and by the collection of information and 
otherwise as they think fit. County councils and county borough 
councils acting through a special committee established in default 
of a distress committee (d) must collect information with respect to 


(g) Labour Exchanges Act, 1009 (9 Edw. 7, c. 7), s. 2 (1), (3). lit ^eola- 
tions have been made under this provision dated the 28th January, 1910 
(Stat. B. dc 0., 1910, p. 340). They provide, inter alia, for the cases where 
applicants for employment may re^ster by post, and where they must 
attend personally {ibid,, regulation 1 ) ; for the period during widen regis- 
tration holds good without renewal (ibid., regulation 2) ; require the 
central office in Loudon to be consulted before notifying to applicants any 
vacancies outside the British isles (ibid., regui ition 6) ; and prescribe tho 
procedure upon granting accommodation in labour exchange premises 
(ibid., regulation 8). Ibtd., regulation 7» defines the constitution and pre- 
scribes the procedure of advisory trade committees, which consist of equal 
numbers of ropresentativos of employers and workmen, with an elected 
chairman ; the members are ^pointed by the Board of Trade, and the 
term of office is three years. There are special rules for juvenile, appli- 
cants. They are made under ibid., regulation 9, after cousultation with 
the Board of Education, and provide, inter alia, for special advisory 
committees for juvenile employment. 

(r) Labour Exchanges Act, 1909 (0 Edw. 7,o. 7),R. 2 (2) ; and sec Board 
of Trade Begolations, 1910, regulations 3, 4, which provide for the filing at 
the labour exchange of statements as to the existence of strikes or 
lock-outs and for the notification of such statements to applicants for^ 
vacancies in the affected firms and to the employers oonoemed. > 

(s) Labour Exchanges Act, 1909 (9 Edw. 1, c. 7), s. 2 (2). 

(i) Ihid., s. 2 (1) ; andjee Board of Trade Keguiations, 1910^ regula- 
tion 5, which limits the amount to the fare. • * 

(a) Labour Exchanges Act, 1909 (9 Edw. 7, c. 7), s. 3. • 

(b) 6 Edw. 7, e. 18, s. g. The Act has been continued by the Expiring 
Laws Continuance Act, 1912 (3 ds 4 Geo. 5, o. 15); aee, furtlv^r, 
pp. 883, 884, port. 

(c) Unemployed Workmen Act, 1905 (6 Edw. 7, c. 18), a. 1 (4) ; see, 
further, titleB MTEOPOUS, VoL XX., pp. 413, 438 ; *!i[Oj|t|hAQ]&, Vol. XX 1., 

p. 112. 

(d) Unemployed Workmen Act, 1005 (5 Edw. 7, e. 18), s. 2 (3). 
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the conditions of labour within their area by establishing, taking 
ofer, or assisting labour exchanges and employment registers (e). 

Labour exchanges or employment registers may only be 
established, and their maintenance' may only be undertaken by any 
central unemployed l)ody, distress committee, or special committee 
of a county or county borough council, with the sanction of and 
subject to any conditions imposed by the Local Government Board, 
which sanction may only be given after consultation with the 
Board of Trade (/). 

1558. The metropolitan borough councils may establish and 
maintain labour bureaux (p) and defray the expenses thereof out 
of the general rate(/0* 

1559. The Port of London Authority must, either by itself or 
in co-operation with other bodies or persons, by establishing or 
maintaining or assisting in the maintenance or establishment of 
employment registers, oflSces, and waiting-rooms, and by the 
collection and communication of information and otherwise, take 
such steps as it thinks best calculated to diminish the evils 
of casual employment and to promote the more convenient and 
regular engagement of workmen employed in connexion with the 
Port (i). 

Sub-Sbot. 2.—V<yiUrol. 

1560. In districts where the Public Health Acts Amendment 
Act, 1907 (k), Part VII. (f), is in force every person who carries on 
for the puriK)8e of private gain a female domestic servants’ registry 
must register with the local authority (w) his name and place of abode, 
and also the premises where such registry is carried on (w). The 
local authority (?«) may make bye-laws as to the register to be kept 
and any other matter the authority deems necessary for the 
prevention of fraud or immorality in the conduct of such registries 
aiid for regulating the premises used for the purpose of or in con- 
nexion with such registry (o). A copy of any such bye-laws must 
be kept hung up in a conspicuous place on the registered premises (p). 


(e) Unemployed Workmen Act, 1905 (5 Edw. 7, c. 18), s. 2 (3) ; and see 
title Local Government, Vol. XIX., p. 350. 

(jf) Labour Exobaugeg Act, 1909 (9 Edw. 7, c. 7), s. 1 (4). 

(g) Labour Bureaux (London) Act, 1902 (2 Edw. 7, c. 13), b. 1. The 
deAnition of labour bureau is similar to that of labour exchange 
^lnde^ the Labour Exchanges Act, 1909 (9 Edw. 7,c. 7) ; see p. 878, ante; 
see also title Metropolis, Vol. XX., p. 407. 

(h) Labour Bureaux (London) Act, 1902 (2 Edw. 7 c. 13), s. 2. 

(t) Port of London Act, 1908 (8 Edw. 7, o. 68), s. 28 (1). 

(k) 7 Edw. 7, c. 53. 

{1) Afc to adoption, see titles Local GovEBfNMENT, Vol. XIX., pp. 385 
et Heq. : PublIc HeaLth and Local Administration, Vol. XXIIl., 
pp. :U)3, 304. 

(m) 'rhat is, the urban sanitary authority; urban district council, 
oroTUral district council, as the case may be (Public Health Acts Amend- 
mm Act, 19 (j 7 (7 Edsp.7, c. 63), s. 13). 

(«) Ibid., 8. 8,5 (l)v,. 

8. 86 42). As to bye-laws generally, see ihtd., s. 9. 

^ (p) Ibid., s. 86 (3). 
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The local authority has a power of entry to and inspection of 
such registries (^). * 

For non-registry of premises or for carrying on a registry after 
registration has been cancelled or suspended, or for contravention 
of bye-laws, there is a penalty not exceeding i!5 and a daily 
penalty (r) not exceeding 40«., and the court may, in lieu of or in 
addition to such penalty, suspend or cancel registration (j<). 

Public notice of the foregoing provisions must be given by 
the local authority by advertisement in newspapers, by hiindbills, 
and otherwise as it thinks sufficient (t). 

1561. No person may carry on, within the administrative county 
of London, any employment agency, that is to say, any agency or 
registry for or in connexion with the employment of persons in 
any capacity (u), without an annual licence from the licensing 
authority, that is to say, the London County Council or, if within the 
City of London, the Corporation of the City of London, authorising 
him to do so (a). This provision does not apply to labour exchanges 
or employment agencies carried on under the Labour Exchanges 
Act, 1909 (f>), or any other statute (c), or to properly certified 
employment agencies carried on exclusively for the purpose of 
obtaining employment for ex-soldiers or ex-naval men or ox- 
prisoners or persons released from a Borstal Institution, reformatory, 
or industrial school (d). The licensing authority may refuse to 
grant or renew a licence to any person under the age of twenty-one, 
or upon the ground that the applicant is an unsuitable pernors to 
hold such licence, or that the proposed premises are unsuitaolo 
for the purpose, or that an employment agency has boon or 
is being improperly conducted by the applicant (<?). An appeal 
lies to a metropolitan police magistrate against a refusal to 


{q) Public Health Acts Ainendmeut Act, 7 (7 Edw. 7, c. 53), s. 85 (4). 
(r) Defined as a peualtyfur each day ou Avi.ioh au offouce is coutinued 
after couviction therefor ” {ibid., a. 13). 

(tf) Ibid., 8. 85 (5). 

(<) Ibid., B. 85 (0). 

(ii) lucliiding a company carrying on the buliness of lecture agents 
{Lecture League, Ltd. v. London County' Council (1013), 108 L. T. 924). 

(o) London County Council (General Powers) Act, 1910 (10 Edw. 7 
& 1 Geo. 5, c. cxxix.), ss. 4, 20, 22 (1), (3). As to the particulars to be 
furnished on application, see ibid., s. 21 (1) ; and as to the fees payable, 
ibid., 8- 22 (2). See, further, title Metkopolis, Vol. XX., p. 399. 

(6) 9 Edw. 7, c. 7 ; see ijp. 878 et eeq., ante, 

(c) Among the excluded exchanges or agencies are those carried on by 
a metropolitan borough council under the Labour Bureaux (London) Act, 
1902 (2 Edw. 7, c. 13), by the central body or a distress committee under* 
the Unemployed Workmen Act, 1906 (5 Edw. 7, c. 18), or by th«? Port of 
London Authority under the Port of London Act, 1908 (8 Edw. 7, o. 68) 
(London County ('ouncil ((General Powers) Act, 1910 (40 Edw. 7 & 1 Geo. 5, 
c. cxxix ), 8. 4) ; as to these exchanges, sfje pp. 87^, 880, ^nte. 

{d) London County Council (General Powers) Act, 1910 (lO Edw. 7 
& 1 Geo. 5, c. cxxix.), s. 

(e) Ibid., 6. 22 (1). The licensing authority most give the applicant 
seven days* notice of any objection received, and the ap^ficant must, if 
he so desires, given an opportunity of being he^d ag|dnst the refusal 
ffbtd.). The applicant may also roquu-e the licensing aqwority to furnish 
h^ with written particulars of the refusal (ibid,, s. 22 ( 4 ) ). ^ 
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grant or renew a licence (/X and a farther appeal is allowed to 
the next practicable quarter sessions (g). The licensing authoritj 
m&y make bye-laws for the conduct of emplojrment agencies 
and for the regulation of the premises used for the purposes 
thereof (/i), and has powers of entry and inspection (t). Penalties 
are prescribed for carrying on employment agencies without b 
licence and for other infringements of the foregoing provisions (&)« 

Sect. 2.^Advice <md Assistance as to Employment 
Sub*Sect. 1,^-Juvenile8, 

1662. The powers of county and county borough councils as 
local education authorities (Z) include the power to make arrange- 
ments, subject to the approval of the Board of Education, for 
giving to boys and girls under seventeen years of age assistance witl 
respect to the choice of suitable employment, by means of th( 
collection and communication of information and the furnishing ol 
advice (m). The council of a non-county borough or urban distrid 
which is a local education authority (1) may enter into arrangementi 
with the county council for the assistance of the latter in th( 
exercise of the foregoing powers or for the exercise within it{ 
borough or district of all or any of those powers on behalf of th( 
county council (n). 

SxiB'Sect. 2,^Unmphy€d Wwhnen, 

1563- The Central (Unemployed) Body for London (o) is chargee 


(/) Loudon County Council (General Powers) Act, 1910 (10 Edw. 7 £ 
1 Goo. 5, 0 . cxxix.), 8. 22 (6). The appeal must bo made within fourteei 
days from the date of refusal, and four days’ notice of the appeal musi 
bo giveu'to the licensing authority {ibid.), 

{g) Ibid., s. 22 (6 ) ; K. v, London County Cormcil, Ex parUi Tkomtai 
(1911), 27 T. L. R. 422, where the court, in discharging a rule for i 
mandamus to the Loudon County Council to hear and determine ai 
application for a licenc>e, while holding that there was no ground foi 
saying that the Council had declined to hoar the application, also expresscc 
the opinion that the statutory remedy was far better than a mandamus 
(h) London County Council (General Powers) Act, 1910(10 Edw. 7 & 
1 Geo. 5, 0 . cxxix.), s. 23 ; see title Methopolis, Vol. XX., p. 461. . 

(t) London County Council (General Powers) Act, 1010 (10 Edw. 7 d 
1 Geo. S, 0 . cxxix.), s. 24. 

{k) Ibid., Bs. 25, 26. 

(!) See title Education, VoL XIL, p. 16. 

(m) Education (Choice of Employment) Act, 1910(10 Edw. 7 & 1 Geo. 6 
c. 37)» 8. 1 (1), As to the employment of childven and young persoui 
generally, see title Infants and Childken, Vol. XVII., pp. I 50 et $eg. 

(n) Education (Choice of Employment) Act, 1910 (10 Edw. 7 & 
1 Geo. 6, 0 . 37), s. 1 (2). The Special Rules of the Board of Trade datei 
tlio 7th February, 1010. issued under the GeriferaJ Regulations relating t< 
Labour ExohaSiges,(seb note {q), p. 878, ante) and rrfatihg to juv^i 
upplicanU, provide, inter idia, for the appointment of special advison 
^mitt<^ for juvenile employment, with poVer to take steps to givi 
womation, advice and assistance to boys and girls and their parents, witl 

thb choice pf. employment and other matters bearing thereon 
( 0 ) Tm central bqgly for London has jurisdiction over the area of Hhi 
admi^mtive county of London. It is made up of members of anc 
•elected by the various distress oommittees^ members of and selected h) 
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with the duty of superintending and, m fair as possible, oo- *• 
ordinating and aiding the work of the distress committees (pX6f Adrios 

the metropolitan boroughs (q). It is also empov^-ered to assist end AtBlst- 
unemployed persons referred to {it 1:^ distress coinmitteos (p) by 
aiding the emigration or removal to another area of such persons 
together with any of their dependants, or by providing or con- ®!lSr 
tributing towards the provision of temporary wora in Kiich manner 
as is thought best calculated to put such unemployed persons in a 
position to obtain regular work or other means of supporting 
themselves (r). The central body also manages the central fund 
out of which are paid its own expenses and such expenses of the 
distress committees as are incurred with its consent («). 

1664. The duty of the distress committees of the councils of the Diitrem 
London boroughs (<) is to make themselves acquainted with the comraitteMof 
conditions of labour within their respective areas, and, when so boroughs, 
required by the central body, to receive, inquire into and dis- 
criminate between applications from unemployed persons (a). They 
may not, however, entertain any application unless satisfied that 
the applicant has resided in London for a period of nob less than 
twelve months immediately before the application, or for such 
longer period as the central body may fix (a). If the distress 
committee is satisfied that any such applicant is honestly desirous 
of obtaining work, but is temporarily unable to do so from 
exceptional causes over which he has no control, and considers that 
his case is capable of more suitable treatment at its hands th;>n 


tho London County Conncil, and (to the extent of not more than ono.fourtli 
of the whole) co-opted members and members nominated by tho Local 
Government Board. One member at least must be a woman (ITnomployod 
Workmen Act, 1905 (5 Edw, 7, o. 18), a. 1 (1) ). The Local Governmout 
Board was empowered, by ibid., s. 4 (1), (2), to provide for the constitution 
and procedure of the central body and of the distress oommittoos ; and 
this has been done by tbe Organisation (Unemployed Workmen) Estab- 
lishment Order, 1906, dated the 20th September, 1905 (Stat. K. & 0., 1905, 
p. 1347), as amended by Orders dated the 2 Ist October, 1905(tMd.,p. 1357), 
and the 3 1st August, 1910 (Stat. 11. &0., 1910, p.83^). Tho Act is continued 
by the Expiring Laws Continuance Act. ^913 (3 & 4 Geo. 6, c. 15). Other- 
wise it was to continue in force for three years only (Unemployed Work- 
men Act, 1905 (6 Edw. 7, c. 18), a. 8). 

(p) See the text, infra. 

(q) Unemployed Workmen Act, 1006 (5 Edw. 7, o. 18), s. 1 (4). As to 
its powers in regard to labour exchanges, see p. 879, ante. 

(r) Unemployed Workmen Act, 1905 (5 tldw. 7, o. 18), s. 1 (5). 

(s) Ibid., B. 1 (6). The central fund is supplied by voluntary contribu- 

tions and contributions by tho metropolitan borough councils made on 
demand by tho central body, with a maximum of a halfoenny rate pr such 
higher rate, not exceeding one penny, os the Local Governmont Board 
may approve (ibid.). ^ , 

(() A dktress committee consists of members qf fhe borough eounoil, 
members of Ihe boards of guardians within the borough, and persons 
experienced in the relief of distress ; one member must be a woman (ibid., 
B. 1 (1) ). The City of London counts as a metropolitan borough for the 
purposes of the Act (ibid., s. 1 (8) ). The Local GoVernmeiU; Board may, 
by order, and upon the application of the council of any borough or 
district ^joining or near to London, extend the piOvistons of the Aot 
thereto as if it were a metropolitan borough (ibid., s. 1 (8) ), 

(o> Ibid., 8. 1 (2). 
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under the poor law, it may endeavour to obtain work for the 
applicant or refer the case to the central body(b). A distress 
committee has no power to provide or contribute towards the 
provision of work for any unempldyed person (c). 

1566. Where a central body and distress committees have been 
established in any county or part of a county outside London, they 
have, subject to any exceptions contained in the Local Government 
Board order establishing them, the same duties and powers as 
respects their area as the central body and distress committees 
respectively in London (d). Distress committees of the respective 
councils of municipal boroughs and urban districts with a population 
of not leas than 50,000 have the same powers and duties, so far 
as is applicable to their respective boroughs or districts, as the 
central body and the distress committees in London (t'). 

1566. The Local Government Board may make regulations 
concerning the work and proceedings of the central bodies and 
distress committees (/ ). 

1567. A person who has been provided with temporary work or 
other assistance under the foregoing provisions is not thereby 
disentitled to be registered or to vote as a parliamentary, county, or 
parochial elector, or as a burgess (^). 

Sect. 3, — Regularisation of Labour, 

1568. In approving, executing, or making advances in respect 
of the execution of any work under the Development and Road 
Improvement Funds Act, 1909 (h), which involves the employment 


(b) Unemployed Workmen Act, 1906 (5 Edw. 7, c. 18), s. 1 (3). 

(<?) mn. 

{d) Ibid., B. 2 (2). These bodies may be established by Local Govern- 
ment Board order on or independently of the application of any county, 
borough, or district council or board of guardians (ibid.). As to the 
powers of county councils and county boroughs in regard to labour 
exchanges, see p. 880, emte. 

(e) Unemployed Workmen Act, 1906 (6 Edw. 7, o. 18), s. 2 (1). Detailed 

P rovisions as to their constitution and procedure are contained in the 
Trban Distress Committees (Unemployed Workmen) Order, 1905, dated 
the 20th September. 1905 (Stat. R. &0., 1906, p. 1358), and made by the 
Local Government Board under the powers of the Unemployed Workmen 
Act, 1905 (5 Edw, 7, o. 18), s. 4 (1),(2). Similar distress committecis may 
be established in municipal boroughs or urban districts with a population 
of less than 50,000 but not less than 10,000 upon application by their 
respective councils (ibid,, 6. 2 (1) ). 

(/) Unemployed Worlanen Act, 1905 (5 Edw. 7, c. 18), s. 4 (3). The 
Regulations (Organisation for Unemployed), 1906, dated the 10th October, 
1905 (Stat. R. & 0., 1905, p. 1*378), lay down Renditions as to, inter alia, 
applications foi[ assiiftai^ce, emigration, temjporary work, farm colonies and 
labour exchanra. *See also Regulations (Organisation for Unemployed), 
1906 (Record raper Amendment), dated the 13tb January, 1906 (Stat. 
B. dc 0., 1906, p. 846) ; Order of Local Goveniment Board, dated the 
19^1 June. 1906, as to form of financial statement (iind., p. 849) ; and 
Regulations (Organisation for Unemployed), Second Series, 1908, dated the 
17th November, 1908* <Stat. R. & 0., 1908, p. 1000). 

(fl) Unemployed Workmen Act, 1906 (6 Edw. 7, o. 18), s- 1 (7). 

(\i 9 Edw. 7, c. 47. 
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of labour on a considerable scale, regard must be had, so far as is 
reasonably practicable, to the general state and prospects gf 
employment (i). 

1569. The Port of London Authority must take into considera- 
tion the methods and conditions existing at the time of the passing 
of that Act of engagement of workmen employed in dock, riverside 
and warehouse labour in connexion with the port {k\ and take 
steps to promote the more convenient and regular engagoiuont of 
such workmen, and to diminish the evils of casual employinout (1). 


Part IV.— Unemployment Insurance. 

Sect. 1. — Workmen to Whom Comjmlsory hiaotravce Applies* 

1570. Every workman employed in certain trades, which are 
specified in the National Insurance Act, 1911 (m), Part II., 
as ‘‘insured trades,** is subject to compulsory insurance against 
unemployment ( 7 *), 

1571. The expression “workman** means any person of the age of 
sixteen or upwards ( 0 ) employed wholly or mainly by way of manual 
labour (p) who has entered into or works under a contract of service 
with an employer (q), whether such contract is expressed or implied, 
is oral or in writing. The expression also applies to unomploy«^J 
persons if, when employed, they satisfy the foregoing conditi(.::. . 
An indentured apprentice is not a workman for the purposes 
of compulsory insurance (r). Workmen employed by or under 


(t) Development and Road Improvement Funds Act, 1909 (9 fdw. 7, 
c. 47), 8. 18. 

(k) Port of London Act, 1908 (8 Edw. 7, c. 68/ s, 1. 

(l) Ibid., 8. 28. Ab to the power of the Port Authority in regard to 
employment registers, roo p. 880, ante. As to the Port Authority, 
generaUy, see, further, titles Metkopoli.s, Vol. XX., pp. 410, 411; 
Shipping and Navigation, Vol. XXVI., p. 639, npte (m); Waters and 
WATERCOUK.SES, pp. 405, 406, ante. 

{m) 1 & 2 Geo. 5, c. 66. 

(n) Ibid., 88. 84, 85. As to the “ insured trades,” Bee p. 886, post. 

(o) As to birth certificates for proof of age, see note (r), p. 889, It 
will be seen that the term “ workman ” includes both males and females. 

(p) As to the meaning of ” manual labour,” see titles Factories and 
Shops, Vol. XIV., p. 617, not© (/); Master and Servant, Vol. XX., p.l47. 

(q) For the definition of “ contract of service,” see title Master and 
Servant, Vol. XX., pp. 64 — 70. For various forms relating to contracts 
of service, see Encyclopaedia of Forms and Precedents, Vol. ,X1IL, 
pp. 44 et eeq. ; Vol. XVI., pp. 657 et seq. 

(r) National Insurance Arfit, 1911 (1 A 2 Geo. 6. jb. 66), s. IQT (1). 
** Workman “ includes any person employed under a local or other publie 
authority, who would have been a workman within the definition If the 
contract with the authority had been a contract of service (National 
Insurance (Part 11. Amendment) Act, 1914 (4 A 6 Geo. 6, c. 67), s. 16 (1) ). 
Any question whether a person is a workman within this definition ift 
determined in like manner as questions whether a workman is a workman 
in respect of whom contributions are payable, or whether a trade is an 
‘'insured trade” (National Insurance (Part II. Amendihent) A(5t, 1914 
(4 A 6 Geo. 6, c. 67), s. 3 (1) ; and see note («), p. 886, post, and p. 902, 


BaoT. 8. 

Begnlarisa- 

tlonof 

Labour, 

Port of 
Ixindon 
Authority. 


Scope of 
Btalutory 
provinionH. 


Pereone 

included. 



WOBK Aia> Laboitb. 


am.i. 

Wtrkmen 
to Whom 
Ooopolsoiy 
Iniontnce 
Applies. 

Insured 
trades. . 


the Crown, unless serving in an established capacity in its per<* 
f)}anent service (s), are on the same footing as those in private 
employment (f), 

18T2- The ** insured trades ” are the following, namely (w) 

(1) Building— -that is, the construction, alteration, repair, decora- 
tion, or demmition of buildings (r), including tlie manufacture of 
any fittings of wood of a kind commonly made in builders’ work- 
shops or yards ; 

(2) Construction of works— that is, the construction, reconstruc- 
tion, or alteration (w) of railroads, docks, harbours, canals, embank- 
ments, bridges, piers or other works of construction ; 

(3) Shipbuilding — that is, the construction, alteration, repair, 
or decoration of ships, boats or other craft by persons not being 
usually members of a ship’s crew, including the manufacture of any 
fittings of wood of a kind commonly made in a shipbuilding yard ; 

(4) Mechanical engineering (a), including the manufacture of 
ordnance and firearms ; 

(5) Ironfounding, whether included under the foregoing headings 
or not ; 

(6) Construction of vehicles — that is, the construction, repair, 
or decoration of vehicles ; 

(7) Sawmilling, including machine woodwork, carried on in con- 


(fl) National Insutance Act. 1911 (1 & 2 Geo. 5, c. sr)), s. 107 (3). 

(() Subject, however, to such modifications as may bi> made by Order 
in Cotinoil for adapting the Act to such workmen ; sec Unomployrnont 
Insurance Regulations, 1912 (Stat. R. & 0., 1912, p. 1002), regulation 37. 
By Order in Council dated the 24th June, 1912 (Stat. K. & 0., 1912, 
p. 1020), 8i>ecial regulations as to uiiomploymont insurance books, stamp- 
ing etc. in the case of Workmen employca by the Admiralty are substituted 
for the Unemployment Insuranoo Regulations, 1912, regulations 3 — 9, 
as to which see note (e), p. 890, post. Thoro is a similar Order in ('ouneil 
(Stat, R, & 0., 1912, p. 1035) relating to workmen employed in the service 
of tho Army (/Onnoil. 

(ii) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 84, Sched. VI. 
Ibid^i ft. 89 (1), provides for the appointment of an umpire by the Crown for 
the purposes 01 unemployment insuranee, and by ibid.^ s. 91 (1) (b), tho 
Board of Trade has power to make regulationft lor giving employers, 
workmen and the Board an opportunity of obtaining a decision by the 
umpire on any question whether compulsory insurance applie.s to any work- 
man or daBB of workmen. As to the ummre's jurisdiction, see Eobinson 
V. Morewood (1914), 30 T. L. K. 547. The Unemployment Insurance 
(Umpire) Regulatioiui, 1912 (Stat. R. & 0., 1912, p. 1023), prescribe, infer 
<#ii the form in wMoh applications for the decision of the umpire are made, 
provide for publication of the iiotico of the appli^'ation in the Board of 
. Trckde Jimmal in the more important cases, and indicate tho manner in 
\yhioh ^persons interoated may make representationfl to him. By the 
S^ational Insurance Act, 1911 (1 k 2 Geo. 5,c. 55). s. 101 (6), the umpire's 
decision is made final in proceeding under tjie Act (see, further; p. 902, 
post). ’The df*eisi<me« of the umpire, numbering many hundreus, are 
collected and indexed in volumes published at intorvala, and the Board 
of Trado Journal (weekly) and Board of Tradf Labour Qanetto (monthly) 
contain the most reoent decisions (see Unemployment Insurance (Umpire) 
J^^lations^ 1912, RegntjetNA 5). 

(V) Bee Itokinoon v. Morewood, supra. 

(vf) The umpire has decided, in the easeaof railroads (Decision No. 178 a) 
and tn^mway naea (Deeisikni Ho. 221), that the word alteration does 
f not Tcto to work of a kind nsually ehargeable to revenue account 
(a) See Nunnery ColBery Co. v. Stanley (1914), 30 T. L. R, 549 
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nexion with any other insured trade or of a kind oommonly so 
carried on. • 

In determining whether any tr^ide is an insured trade regard is 
had to the nature of the work ii| which the workman is engaged 
rather than to the business of the employer (h). 

1573. Compulsory insurance does not apply in the case of a work- 
man in a district which is rural in character who is employed in 
an insured trade occasionally only, usually following some other 
occupation, but employer and workman may, in such a case, agree 
to insure (c). 

The Board of Trade may make regulations for permitting 
workmen who are employed under the same employer partly in an 
insured trade and partly not, to be treated, with the employer's 
consent, as if they were wholly employed in an insured trade (d). 
Temporary work provided by a central body or distress committee, 
or to the provision of which those bodies contribute, under the 
Unemployed Workmen Act, 1905 (e), is not deemed employment 
in an insured trade (/). 

1574. The Board of Trade may, with the consent of the 
Treasury, extend by special order (g) compulsory insurance against 
unemployment to other trades, or to vary the definition of 
‘‘workman” with respect to age, and may do so either with or with- 
out modifications of rates of contribution (/i) or rates or periods of 
benefit (i). 

{h) National Insurance Act, 1911 (1 & 2 Geo. C, o. 56), b. 107 (2). The 
chief Claeses of workmen altected by this principle are : (i.) Building trade 
operatives, such us bricklayers, carpenters, loiners, plumbens, painters, 
scaiToIdcrs, plasterers, and the labourers or each (Decision No. 54). 
(ii.) Mechanics, such as fitters, smiths and their labourers. Thus, the wheel- 
wrights employed by a firm of brickinakers have been held to be insurable 
(Decision No. G4) on the ground that they are en /agcd in the constrnctiou 
or repair of vehicles, which is one of the ** insureu trades." On the other 
hand, stokers, engine drivers etc. are not regarded as working upon the 
maintenance or upkeep of machinery and are therefore not to be insured 
(see Decision No. 55). The umpire has decided that contributions are 
payable in respect of the following, namely : all classes of labourers in 
factories and workshops or in yards of stores immediately connected 
therewith, when the aforesaid factories or workshops ate wholly or mainly 
eagaged in carrying on any of the insured trades (Decision No. 749). Thm 
deoi»on covers such workmen as packers, window-oleaners, and Btore- 
keepers* labourers. 

{€) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 66), b. 97. The 
meaning of the word “occasionally ” iB iilostrated in Decision No. 1 198, where 
contributions are declared to be payable in respect of the following, 
namely ; — Estate carpenters, masone and slaters described as working at 
general estate repairs to farm buildings and cottages or rebuiJdipg the 
BaroeintkeMoBtyn district, North Wales, when not occupied in their imoll 
holdings, at hay and com harvest, and attending local cattle Bales or fidta. 
In the opinion of the umpire workmen as abov^ dbseiihed cannot be 
regarded as employed in an insurod trade “ ocoasionoDy only.” • 

{d) National Insurance .^ot, 1911 (1 & 2 Geo. 6, c. 66), s. 91 (1) ; and 
Bee Unemployment Insurance Begolations, 1912, regulation 35^ 

(e) 6 Edw. 7, o. 18; see p. 883, ante. • \ • 

(/) National lusarance Act, 1911 (1 & 2 Geo. 6, c. 56), s. lOT (1), 

(c) 1^ note (w), p. 901, poet, •• • ' 

(k) See pp. 889, 890, poet, • 

(tj National Insurance Act, 1911 (1 & 2 Geo. 6, c. 66), a* 103: National 


Saov.i. 

Wodemen 
toWhbm 
Oomimiiory « 
Insuriyloe 
Appm 

OoossiottsI, 
partial, or 
temuorary 
employtuent* 


Extension uf 

statutory 

provisions. 



888 


WOHK AND LaBOUB. 


Sbot. 1. 
Workmen 
to Whom 
Compolsory 
Insorance 
Applies. 

Exclutflon 

from 

statutory 

provisions. 


1676. The Board of Trade may also, by special order ij), exclude 
from compulsory insurance any occupation which appears to be com- 
mon to insured and uninsured trades alike, and ancillary only to the 
purposes of an insured trade ; lIso any occupation which appears 
to be an occupation in a business which, though concerned with 
the making of parts or the preparation of materials for use in con- 
nexion with an insured trade, is mainly carried on as a separate 
business or in connexion with trades other than insured trades (k). 
Any workman who, by reason of such an order, has ceased to be 
employed in an insured trade, and in respect of whom the number 
of contributions paid are less than ten, may within six months after 
the making of the order, or after the 10th August, 1914, whichever 
is the later, apply for repayment of the contributions paid by him 
whilst employed in the occupation so excluded, any unemployment 
benefit ho may have received being deducted ; but if after such 
repayment he becomes entitled to unemployment benefit he will be 
treated as if no contributions had been paid in respect of him 
while so employed (/). The Board of Trade may also exempt any 
class of workmen who are in as permanent a position as that of 
persons serving in an established capacity in the permanent service 
of the Crown, regard being had to their claim to pension or to the 
other terms of their service (w). 


Insurance (Part IL Amendment) Act, 1914 (4 & 5 Oeo. 5, c. 57), s. 10. No 
sucli special order may be made if the preliminary inquiry results in a 
report a^jainst it, or if the order would iucrease the jmblic contribution to 
the unemployment fund (see p. 900, post) to a sum cxceedinj^ one 
pounds a year bef(*re the ex])iratiuu of three years from the order, also the 
normal rate of contributions by workmen and employers (see pp. 889, 
890, post) must not be increased (National Insurance Act, 1911 (1 &c 2 
(ieo. 5, c. 55), 8. 103). The approval in writing of the person who hebl 
the inquiry is newssHary to any variations from the draft order con- 
tained in the final order (National Insuiaiico (Part 11. Aiiieiidinent) 
Act, 1914 (4 &; 6 Ueo, 5, c. 57), s. 11). As to benefits, see pp. 891 d seq., 
post, 

(;) See note (w), p. 901, post. 

(k) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 8. 104. The 
Special Exclusion (Dnvers etc.) Order, 1912 (Stat. R. & 0., 1912, p. 1002), 
excludes the following occupations : (i.) The drivers or attendants 
of any vehicle ;,(ii.) stablemen or other workmen employed in tending 
horses or to clean any vehicle ; (iii. ) wood carvers ; (iv. ) workmen employed 
ill the manufactui'o and fitting of upholstery for the purpose of the 
construction, alteration, repair or decoration of buildings, ships, boats or 
other craft, unless such manufacture and fitting is substantially the sole 
occupation of such workmen; (v.) workmen employed in the manufacture 
of fittings of leather or celluloid for cycles or motor cycles. I'he Special 
Exclusion (Drodgermen etc.) Order, 1913 (Stat B. A 0., 1913, p. 2341), 
excludes the occupation followed by crews of dredgers, hoppers, or 
other vessels engaged in (i.) excavating materials by dredging, or con- 
veying matei^als so excavated, or (ii.) conveying away materials, whether 
excavated or^iiot, ia or in connexion with the construction, reconstruction, 
or liberation of harbours, docks or channels. The Special Exclusion 
(Stone Carvers and Sculptors) Order, 1913 (Slat. R. & 0., 1913, p. 2342), 
aioludes stone carvers and sculptors. 

(Z) National Insuraaoe (Part II. Amendment) Act, 1914 (4 & 5 Geo. 5, 
c. 57), B. 12. , 

(m) National Jnsnrance Act, 1911 (1 2 Geo. 6, c. 55). b. 107 <4) : and 

ice pp. 885. 885, ante. 
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Sect. 2. — Contrilmtions. Sbct. a. 

1576. By way of unemployment insurance contribution every* 
workman (n) of the age of eighteen and upwards employed withW — ’ 
the United Kingdom in an insured irade (o) must pay for every Amoan*«f 
week he is so employed (p) and in receipt of remuneration from his 
employer (5); and2Jd. is payable in respect of each workman by 

every emplo3^er of one or more workmen for each week he em^iloys 
the workman (p) and pays him remuneration (7) in an insured 
trade (0). In the case of workmen below eighteen years of ago the 
contributions of workman and employer are in each case Id, 
instead of 2 Jd.(r). A period of employment of less than a W'oek 
counts as a week unless such period is two days or less, when the 
contributions of workman and employer are each Id. if the 
period does not exceed one day, and 2 d. if it exceeds one but 
is not more than two days (s), 

1577. A member of the Naval Reserves, Army Reserve, or M(*mberi of 
Territorial Force employed in an insured trade (f) is, during training, JJoficrvo 
provided that ho receives pay from army or navy funds, deemed to 

be in the employment of the Ci;owii in an insured trade (a). 

1578. Subject to regulations made by the Board of Trade (?>), the Paymont of 
employer is, in the first instance, liable to pay both his own and coninbutions. 
the workman’s contributions, but is entitled, subject to such rogula- 

tiona ( h), to recover tlie w'orkman’s contribution by deduction from 
wages or any other payment payable by him to the workman (but 
not otherwise), notwithstanding any statute or contract to the con- 
trary, provided such deduction is from wages or other payment m 
respect of the period, or part of the period, of employment for 
which the contribution w'as payable, or in respect of a period of 
employment ending not later tlian four weeks after the termination 
of the period for which the contribution was payable (c). • The 


(n) For the definition, see p. 885, ante. 
( 0 ) For the definition, see p. 886, ante. 


Scl 


(p) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 8, 86 (2), 
shed. VIII. 


iq) /hid., 8. 107 (1). 

(r) /hid., Schcd. VIII. 
for the 


Birth cortificatcH may bo obtained for 6d. 

of the Act on application by means of the prescribed 

furm, which forms are obtainable free of cnargc from registrars and 
superintendent registrars of births and deaths (ihid., s. J 14). The form of 
requisition for such certificate is prescribed by lx)cal Government Board 
Order dated the 14th March, 1912 (Stat. R. & 0., 1912, p. 1044); see title 
Registration of Births, Marriages, and Deaths. Vol. XXIV., p. 449. 

{$) National Insurance Act, 1911 (I & 2 Geo. 5. c. 55), Sched. VlII. 
It will be seen that casual workmen and their omydoyers are required to 
pay proportionately greater contributions than in the case of those 
employed regularly. ^ 

(() For definition, see p. 880, ante. ^ « 

(a) National Insurance Act, 1911 (1 &; 2 Geo. 5, c. 65), s. 98 ; #and see 
pp. 885, 886, ante. 

(h) See note (e), p. 890, poet. ITie Unemployment Insurance Regulations, 
regulation 9 (see note («), p. 890, post), provides for such recovery from thcf 
workman. 

(c) National Insurance Act, 1911 (I & 2 Geo. 5, c. 55^ss. 85ii(3); National 
Insurance (Part II. Amendment) Act, 1914 (4 & 5 Geot 6, c. 67), s. 0. 
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fliw* 1 employer cannot, however, in any way recover his own contributions 
Centriba- from the workman notwithstanding any contract to the contrary.(d). 
tlons. ‘ , The Board of Trade may make regulations as to the payment 
and collection of contributions, and in particular as to the stamps, 
books and cards used for that pi^rpose (ei). 


OoutributionB made by an employer on the workman’s behalf are deemed 
to be contributions by the workman (National Insurance Act, 1011 (1 & 2 
Geo. 5, c. 66), s. 107 (1) ). 

(d) Ibid., B. 85 (4). 

(e) Ibid., 8. 85 (6). The Unemployment Insurance RegulationB, 1912, aa 
amended by the Unemployment Insurance (Supplementary) llegulations, 
191? (Stat. K. & 0., 1913, p. 2342), and the Unemployment Insurance 
(Supplementary) Regulations, 1914, make provision by regulations 3—9 
as to unemployment insurance books, stamping etc. Every workman 
employed or about to be employed in an insured trade must obtain an 
“ unemployment book,” for which no charge is made, from the labour 
exchange or other “local office.” The book must bo delivered by the 
workman to the employer (see Nmnery CoUiery (Jo. v. Stanley (1914), 
30 T. L. R. 649), and the latter then becomes responsible for its safe 
custody and must produce it to an inspector as required, but the workman 
has the right to inspect it. If the book is at a local office the workman 
must deliver up tho receipt for it, so that the employer may obtain the 
book therefrom. A person returning to the local office a lost book may 
receive a reward not exceeding 1«., and the person responsible for the safe 
custody of the book at the time it was lost is liable to repay tho sura 
(National Insuranoo Act, 1911 (1 6c 2 Geo. 5, o. 55), s. 100 (3)). On 
leaving the employment the workman must obtain the book from tho 
employer and, if unemployed, deliver it to tho local office, where 
it will be kept until the workman again obtains employment in an 
insured trade. If for any reason the book is not thus returned to the 
woikmi^ tho employer must hand it in to the local office. An employer 
is not liable in damages in n^pect of loss of omploynieiit sustained by a 
workman by reason of the latter’s failure to produce his unemployment 
insurance card or book, such card or book having been posted 1o the 
workman by the employer but lost in the post (Pric<? v. Webb, [1913] 2 
K. B. 367). On the death of a workman the book must be delivered to 
tho local office. A book is current for a certain spociiied number of 
weeks, after which it must be returned to tho local office and a fresh book 
obtained. On or before each payment of wages, or at weekly intervals, 
and on the termination of employment, the employer must affix to the 
book stamps representing the value of his own and tho workman’s con- 
tributions (see p. 889/an?e), and must then cancel such stamps. Where 
remuneration is in somo form other than wage.s, board or lodging for 
instance, the stamps must be affixed on termination of tho employment, 
or, if the employment lasts more than a week, on tho last day of em- 
ployment in each calendar week. Stamps are procurable through the 
Post Office; see National Insurance Act, 1911 (1 & 2 Goo. 5, c. 55), 
8. 108; the Inland ’Revenue Commissioners may (ibid.) make regula- 

* tioAft applying to inturanoo stamps the Stamp Duties Management Act, 
1891 (64 6s 66 Viot. c. 38), and the Post Office Act, 1908 (8 Ed^w. 7, o. 48), 
s. 65 ; ^ title Revsnub, Vol. XXIV., pp. 700 ei scq. Such regulations 
have beien made dated the 6th February, 1914. In cases of regular employ- 
ment, the employer may, in lieu of stamping books as above, deposit with 
the Board of a sum equal to the estimSi^d amount of the contribu- 
timis payable by him in respect of himBelf and the workman for three 
months or Buoh Iobs period as the Board may agree to. The Board may 
Moept BUoh Bum in w form of weekly payments. The Emergency Book 
^SBomployment Insurance) B^gulations, 1012 (Stat. R. & 0., 1912, 
p. 2090), provide foir^hhe supply of an emergency book to the employer in 
oases whore the w/phman oas failed to deliver an unemployment book 
tohim^, . .. 
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1579 . Begulationfi may similarly be made for providing SaoT.t 
where any workmen are employed in cat for the porposes^Of Hbc ConMbtt* 
basiness of any person, but are not actually employed by hini^ tlo&s. 
as the substantial employer, may be treated as their employer^ and Sttbstoatiai 
may deduct from any payments [made by him to the actual and aotwa 
immediate employer any sums paid by him as contributions on «»ployeri. 
behalf of the workmen, and for allowing the immediate employer 

to recover the like sums from the workmen (/). 

1580. In the distribution of the property of a bankrupt (c) and in Prafe^ntii^ 
the distribution of the assets of a company Wng wound lip (fc) unlesB 
voluntarily merely for the purposes of reconstruction or amalgama- 
tion with another company (i), there are included among the debts 

which are to be paid in priority to all other debts all contributions 
payable in respect of unemployment insurance contribution^ by thb 
bankrupt or company during the four months before the date of 
the receiving order or, as the case may be, the commencement of 
the winding up, or the winding-up order (^), 

Sect. 8. — Unemploymnt Benefit 

Sub-Skot. 1 . — Conditiona to he Fulfilled* 

1581. A workman is entitled to '' unemployment benefit ** so long When 
as he fulfils the following conditions (i) : — 

(1) He must be a workman (m) who has been employed in an 
insured trade (m). 


(/) National lusurance Act, 1911 (1 de 2 Geo. 5, c. 55), s. 91 (1) {i)t 
Such provision is mado by the Unemployment Insurance Eegulations, 
1912,regu]aLjon 96, where the immediate employer is **8ome other person 
who himself works wholly or mainly bv way of manual labour in that 
business.** The substantial employer is tbero required to pay the contribu- 
tions under the Act in respect of insured trades. The Board of Trade, 
however, by the Regiilation in question, retains the power to “ direct to the 
contrary.” By a Direction a.s to Sub-contraotoTA and Pieeemastors in the 
Building Trade and in Works of Construction R.& 0., 1913, p. 2345), 
the immediate employer is ordered to be treated as the employer, “in 
the COSO of workmen employed in building and construction of works, 
where the substantial employer has not an exclusive right to the services of 
the immediate employer.” * 

{g) Under the Preferential Payments in* Bankruptcy Act, 1888 (51 & 62 
Viot. c. 62), B. 1 ; Bankrupticy Act, 1914 (4 & 6 Geo. 6, c. 69), s. 38t S»o 
citle Bankruptct and Insolvency, Vol. IL, p. 217. 

(^) Under the Companies (Consolidation) Act, 1908 (8 £dw. 7, C. 69), 
B. 209 ; see title Companies, Vol. V., p. 616. 

(t) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), s. 110 {3)« 

(k) Ibid,, 8 . 110(1). In the case of the winding up of a company 

witUn the meaning of the Stannaries Act, 1887 (60 k 5rVict. o. 43), 
the contributions payable in respect of a miner have the like priority 
as is conferred on miners* wages by ibvL, s. 9 (National Insurant Act, 
1911 (1 & 2 Geo. 6, c. 66), s. 110 (2) ). Formal proof of the debts to 
which priority is thus giveif in resf^ct of contributions te^not r^uirod 
unless otherwise provided by rules made under the Bankruptcy Act/l863 
(46 k 47 Viet. c. 62) (repealed as from the Ist January, snd 

re-enacted by the Bankni^y Act, 1914 (4 & 6 Geo. 6, e. 69^^^ or the 
Companies (Consolidation) Act, 1908 (8 £dw. 7, e. 69) (NatiolUd fiymrance 
Act, 1911 (1 & 2 Geo. 6. c. 66), s. 110 (1) ). 

(l) National Insurance Act, 1911 (1 & 2 Geo. 6, c. ({I), 4*j84. 

(m) For the definitions of “ workman ” and ^suiea trade,*’ see 
pp. 886 .886 ante. 
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Sbot. 8. (2) He muBt be unemployed. A workman is not deemed to be 

Unemploy- unemployed whilst he is following any remunerative occupation in 
ment ^an insured trade, or any other occupation from which he derives 
Bei^t. remuneration or profit greater than unemployment benefit would 
yield, unless such other occupa&n has ordinarily been followed by 
him in addition to his employment in an insured trade and out- 
side the ordinary working hours of such trade, and the vote of 
remuneration therefrom does not exceed £1 a week (n). 
statutory ( 3 ) He must prove certain “statutory conditions,” namely (o), 
conditions. contributions (p) have been paid by 

him ; that he is capable of work but is unable to obtain suitable 
employment; that he has not exhausted his right to unemploy- 
ment benefit ; that he has made application for unemploy- 
ment benefit in the prescribed manner (q ) ; and that since 
the date of the application he has been continuously unem- 
ployed (r). If the repeated failure of any insured workman to 
obtain or retain employment appears to be due to defective skill or 
knowledge, the insurance officer may offer to arrange for a test of 
his skill or knowledge at the expense of the unemployment fund ; 
and if the workman does not avail himself of the offer, or does not 
produce satisfactory evidence of competence, or if the test proves 
defective skill or knowledge and there is no prospect of such defects 
being reuiodied, such facts are to be taken into consideration in 
determining what is suitable employment for the workman ; if it 
appears, however, that technical instruction would probably remedy 
such defects, and that the charge on the unemployment fund is likely 
thereby to be decreased, such technical instruction may be provided 
at the expense of the f!ind(s). A workman is not to be deemed to 
have failed to satisfy the statutory conditions only because he has 
declined an offer of employment in a situation vacant in consequence 
of a stoppage of work due to a trade dispute (a ) ; or an offer of 
employment in the district where he w^as last ordinarily employed 
at a rate of wages lower, or on conditions less favourable, than 


(71) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 55), s. 107 (1); 
National lusiiraiioo (Part 11. Amoudment) Act, 1914 (4 5 Geo. 5, c. 57), 

8.15(2). 

(o) National Insurance Act, 1911 (1 & 2 Geo. 5. o. 55), s. 86; National 
Insurance (Part 11. Amendment) Act, 1914 (4 & 5 Geo. 5, o. 57), s. 1 (1). 

(p) See p. 889, ante. 

iq) The Board of Trade may make regulations for prescribing the manner 
in which claims may be made (National Insurance Act, 1011 (1 & 2 Geo. 5, 
c. 55), s. 91 (1) ). The form of written application is prescribed in the 
• Unemployment Insurance Regulations, 1912, regulation 10, Sched. I. 

(f) Two periods of unemployment of not less than two days each, 
separated by a period of not more than two days, during which the 
workman hiw not been employed for more than twenty-four hours, or 
two periods of imomployment of not less than one week each, separated 
by an interval of R.ot more than six weeks, ana treated as continuous unem- 
ployment (N^itionivt Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 107 (1)). 

{h) 100 ( 1 ). 

(o) Ibid., 8. 86 (a), A "trade dispute” means any dispute between 
/dUployers and workmen, or between workmen and workmen, which in 
oonneoted With the employment, non -employment, terms of employment, 
or conditions of laboor of any persons, whether or not workmen in the 
employment ' of f£e employer with whom the dispute arises (ibid., 
B. 107 ni),* 
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those which he there habitually obtained in his usual employment, Snr, 8. 
or would have obtained had he continued so employed (b ) ; or an Unemplor 
offer of employment in any other district at a rate of wages lowhr ment 
or on conditions less favourable . than those generally observed' in Benefit, 
such district by agreement between associations of employers * 

and workmen, or, failing such * agreement, than those generally 
recognised in such district by good employers (c). 

(4) He must not be disqualified. The following are disqimlifica- piaqualiflcs- 
tions, namely : — loss of employment by reason of a stoppage of work 
due to a trade dispute (d) at the factory, workshop, or other preinisos 
where he was employed (e), in which case the disqualification lasts 
so long as the stoppage continues, but the disqualification is removed 
if he has, during the stoppage, become hmdfide employed elsewhere 
in an insured trade (/) ; loss of employment through misconduct or 
through voluntarily leaving without just cause, in which case the 
disqualification lasts for six weeks from the date of such loss of 
einployrnent l)eing an inmate of any prison or workhouse or 
other institution supported wholly or partly out of public funds (/t); 
temporary or permanent residence outside the United Kingdom (i); 
or the receipt of sickness benefit, disablement benefit, or diwible- 
ment allowance under the provisions relating to national health 
insurance (j). 

1582 . No unemployment benefit is payable for the first week of any Period of 
period of iineui ploy ment (A). A period of unemployment commences 

when the workman has applied for unemployment benefit in the * 
prescribed manner {l)\ and any time during which a workman is 
disqualified for receiving such benefit (m) is excluded in compnl iag 
periods of unemployment {n), 

SuB'Sect. 2 . — Jmount Payahlt. 

1583 . For workmen of the age of eighteen and upw^ards (he scale Rato of 
of unemployment benefit is In. per week. No benefit is payable benefit, 
in the case of a workman below tho ago of seventeen; and 

in the case of a workman of seventeen years of age but below 
eighteen half tho rate for workmen of the age of eighteen and 
upwards is payable (o). • 

i 

(h) National Insurance Act, 1911 (1 & 2 Geo. 5, o. C5), s. 80 (b). 

(c) IhUl., 8. 86 (c). 

{d) For the dofiuition, see note (a), p. 892, ante. 

(e) Where separate branches of work commonly carried on as separafo 
businesses in separate premises are carried on in separate departments on 
the same premises each department is considered a separate factory, 
workshop or premises (National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 

6.87(1)). 

if) Ibid. 

{g) Ibid., B. 87 (2). 

(/i) Ibid., 8. 87 (3). 

{%) Ibid. 

{j) Ibid., s. 87 (4) ; and see pp. 90.5 el eeq., post. 

(/f) National Insurancef*Act, 1911 (I 2 Geo. 5, c. 55). 8ched. YU. 

(I) See note (q), p. 892, ante. 

{m) See the text, sufra. 

(n) National Insurance Act, 1911 (1 2 Geo. 5, (L.55), Sched. VII. 

(0) Ibid. 
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sm^s. 

Uoaao^oy' 

.amt 

Bmefit. 

'jOnration ot 
beuetit. 


Alteration of 
rates and 
periodfl. 


Brldence. 


Benefit is not payable for more than fifteen weeks in an insuranee 
year, nor for a fraetion of a day. Also no workman may receive 
ifiore benefit than b the proportion of one week^s benefit for every 
five contributions paid by him (p), but a workman over twenty-one 
who has habitually worked at an insured trade before the commence- 
ment of the Act (q) may add to the number of his actual contributions 
five contributions for each period of three months or part of such 
period during which he has so worked before the commencement of 
the Act up to a maximum of twenty-five contributions (r). Where 
contributions are paid at intervals greater than a week each contri- 
bution counts as so many contributions as there are weeks in the 
period for which the contribution is paid {$). The penny a week 
contribution paid by workmen below the age of eighteen (t) is 
counted as two-fifths of a contribution except as regards the payment 
of unemployment benefit before the age of eighteen, or as regards 
the fulfilment of the first statutory condition for the receipt of 
unemployment benefit (w) ; and the reduced rates of Id. and 2d. pay- 
able when the period of employment is two days or less (v) count as 
two-fifths or four-fifths of a contribution respectively (tr). 

1584. The Board of Trade is empawered to prescribe other rates 
of benefit than that above-mentioned within limits 6f 6^. and 
8^., and to reduce the period of benefit below fifteen weeks. 
Other alterations in regard to rates and periods can only be 
effected by special order (a;), liates and periods may be prescribed 
either generally or in respect of any particular trade or branch 
thereof (a). 

Sub-Sect. S.-^Miscellaneoui Provmons. 

1686. The Board of Trade may make regulations prescribing the 
evidence to bo required as to the fulfilment of the conditions and 
qualifications for benefit (6). 


(p) See pp, 889, 890, ante. 

(q) The Act came into operation on the 15th July, 1912. 

(r) A workman in respect of whom no oontributions have been paid 
before the 10th August, 1014, is not entitled to any such additions (National 
Insurance (Part 11. Amendment) Act, 1914 (4 & 6 Geo. 6, o. 67), s. 17 (2) ). 

(«) National Insurance Act, 1011 (1 & 2 Geo. 5, c, 55), s. 84, 
Sohod. VII.; National Insurance (Part 11. Amendment) Act, 1914 (4 & 5 
Geo. 6, 0 . 67), s. 17(1), "Insurance year" means a prescribed period of 
not loss than fiftv-two nor more than fifty-three weeks (ibid., s. 18 (2) ); 
and sec Unemployment Insuranee (Supplementary) Kegulations, 1914 
(legation 6), which provides that the "insurance year" shall end on the 
47tn July, 1915, and thereafter on the Saturday nearest to the 14th Jidy 
in every year. 

(0 See p. 888, ante. 

(u) National Insurance Act, 1911 (1 & 2 Goo. 6, o. 65). Sched. VIII. ; 
National Insurance (Part II. Amendment) Act, 1914 (4 & 5 Geo. 5, o. 57), 
a. 1 (2); As to the statutory conditions," see p. 892, ante. 

(v) See pp. 889, 8P0;f ante. 

(v) National Insurance Act, 1911 (1 & 2 Geo. 5, o. 55), Sched. VIII. 

(0) See note (m), p. 901, poet. a 

Ja} National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), Sehed. VIL 
Ibid., 4 . 01 (1) A workman who desires to obtain unemploy- 
ment benefit must ^ply on the prescribed form, lodge his nnemployment 
book at the local, ofaie, unless, for good cause shown, this cannot be done. 
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1686. A board of goardians may not take nnemployment benefit 
into consideration in granting outdoor relief, except so far as snoh Unenmt^* 
benefit exceeds 5s. a week (c). nant 

1587. Unemployment benefit ^nnot be assigned or charged, nor — , 

does it pass to any trustee in bankruptcy or to any other person 
on behalf of creditors (d). ^ 

Snoi. 4. — Refmdt amd RepaymenU of Contributurng. •wlgaaWa 


1688. If an employer has paid not less than forty-fivo con- Kofnndto 
tributions during an insurance year(c) in respect of a workman, ompiojw. 
the Board of Trade must refund to the employer out of the 
unemployment fund the sum of Ss. in respect of the workman. 
Application for such refund must be made within two months 
of the termination of the insurance year in respect of which the 
claim is made(/). In calculating the number of contributions so 
paid, any contributions from which he may have been exempted in 
respect of workmen working short time (g) are deemed to have been 
paid ; any contributions paid by the Crown in respect of Reservists 
or memboH of the Territorial Force during training (/i) are deemed 
to have been paid by the efnployer by whom the workman was 
employed immediately before the training ; and where the employer 
has made an arrangement with a labour exchange for the discharge 
by the latter of his duties in regard to unemployment insurance he 
is, in respect of any contributions paid under such arrangement, 
deemed to have paid that number of contributions which he wr uld 
have been liable to pay in the absence of such an arrangement < 0* 


1589. When it appears to the Board of Trade that there is Kftcctof 
exceptional unemployment in any trade or branch of a trade, tho time.” 
Board may, on application in the prescribed manner by any 
employer in that trade or branch, and under the prescribed 


show by the production of his insurance book or othorwiso that ho is not in 
receipt of sickness or disablement benefit or allowance, and attmid at the 
local office and sign a register as evidence of being unemployed on every 
working day or at longer intervals if he resides moj^o than three miles from 
the local office. Benefit is paid weekly at tho local office at which tho 
workman*6 unemployment book is lodged. Notice that a book has been 
lodged is to be sent by the Board to the workman’s last employer 
(Unemployment Insurance Regulations, 1912, regulations K) — 12, as 
amended by tho Unemployment Insurance (Supplementary) Regulations, 
1913). The regulations may enable claims for bouefit to oo made and 
payment thereof to be effect^ through the Post Office (National Insurance 
Act, 1911 0 & 2 Geo. 6, c. 65), s. 91 (2) ). 

(e) Ihid., s. 109. 

(d) I6td.,s. 111. 

(e) As to the meaning of ** insurance year,” see note (i), p. 894, 

(/) National Insurance (Part II. Amendment) Act, 1914 (iiV 5 Geo. 6, 
c. 67), s. 6 (I). For certain purposes of adjustment l^be Ijoard ol Ttodo 
is empowered to apply the provision to any perioa less than w insurance 
year, with a proportionate reduction in the number of contributions and 
in the refund (ibid,, s. 5 {f) )• 

( 0 ) See the text, wjra. 

(h) See p. 889, outs. 

(t) National^ Insurance (Part IIa Amendment) Ao^ 1914 (4 & 6 Goo. 6^ 
0 . 67), s. 6 (3) : and see p. 890, post. # 
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conditions, make an order exempting workmen of any specified class 
ot; description employed by him who are systematically working 
shert time, and the employer, from contributions. The Board of 
Trade is empowered to make^. regulations in regard to this 
provision (j). f 

1590. If a workman satisfies the Board of Trade that he has paid 
contributions in respect of five hundred weeks or upwards, and that he 
has reached the age of sixty, he is entitled to be repaid the amount, 
if any, by which the total amount of such contributions has exceeded 
the total amount of unemployment benefit received by him, 
with compound interest at per cent, per annum ; if the 
workman is dead his personal representatives are entitled to make 
the claim (k). If the workman was over the age of fifty-five when 
contributions first became payable in respect of him, the number 
of weeks in respect of which he must pay contributions to entitle 
him or his representatives to such repayments are reduced by fifty 
weeks for every year or part of a year by which hia age at that 
time exceeded fifty-five (1). Such repayment does not affect the 
workman’s liability to pay contributions; and if afteii^ny such 
repayment he becomes entitled to unemployment benefit (7/1), he is 
treated as having paid in respect of the period for which repayment 
was made the full number of contributions most nearly equal to 
five-eighths of the number of contributions actually paid during 
that period (n). If the workman has received such a repayment, 
and has paid further contributions, he is entitled to a further 
repayment if the number of such further contributions exceeds one 
hundred ; and in the case of his death his representatives will be 
entitled to such further repayments whatever the number of such 
further contributions ( 0 ). 

1691. ^Contributions paid by employer and workman in respect of a 
workman wrongly believed to be a workman in an insured trade (^>) 
may be returned in accordance with Board of Trade tegulations, 
subject, in the workman’s case, to deduction of any unemployment 
benefit received by him under that belief ((/). 

Sect. 6. — ArrangemenU by Employers with Labour Exchanges. 

1592. In respect of workmen engaged by an employer through a 
labour exchange (r) or already in his employ, an arrangement may 

(j) National Insurance (Part II. Amendment) Act, 1914 (4 & 6 Geo. 6, 
0 . 67), s. 7, which section takes effect as from the 1st January, 1915. 

(fe) National tnsuranco Act, 1911 (1 aV: 2 Goo. 5. c. 56), 8. 95 (1). 

(l) National Insurance (Part II. Amendment) Act, 1914 (4 & 5 Geo. 5, 
c. 67), 8. 6(1). 

(m) See pp. 891. 892, ante, 

(n) National .InsuVaqce Act, 1911 (1 2 Ge%. 6, o. 55), fl.95 (2). 

( 0 ) National InsuraiLce (Part II. Amendment) Act, 1914 (4 & 5 Geo. 5, 
0. 57). 8. 6 (2). 

(p) Soe p. 886, ante, * 

iq) National Insurance Act, 1911 (1 &; 2 Geo. 5, c. 55), s. 100 (2). The 
form to be used in appl^g for such return of contributions is prescribed 
by the tJnemploymeji^t^ insurance Regulations, 1912, regulation 31. 

(f) See D. 878. vinte. 
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be made whereby the labour exchan^ undertake^ to perfolrm oil ^ 
behalf of the employer his duties iu regard to ummptoymeiii AiriMe* 
instance («). Such an arrangement, furthermore, enables diner^ut 
periods of employment, whether ||lf the same or different workmen, 
to be treated as a continuous employment of a single workman far 
the purpose of the employer's contributions (i), but not for the 
purpose of a refund thereof (a). On the other hand, a work* ***2J^^ 
man engaged through a labour exchange may ask that all the 
periods of employment during which he is employed by one or more 
employers with whom such an arrangement has been made shall be 
treated as a continuous period of employment under one employer 
for the purpose of his contributions (2>), and regulations may provide 
for the refund of part of his contributions accordingly (c). 

Sect. 6. — Arrangements ivith Workmen's Associations for the 
Encouragement of Voluntary Insurance* 

1593. In lieu of unemployment benefit being paid to the workman Pajment M 
through the local oflice(d), an arrangement may be mad^ with any benefit to 
aBsociatidilt>f workmen which, under its rules, gives unemployed “*0*^^*^'®°** 
pay to its members, being wofknien in an insured trade (f), whereby 
the association receives periodically from the unemployment 
fund (/) such sum as appears to be equivalent to the aggregate 
amount which such workmen would have received during that 
period as statutory unemployment benefit (//), but not exceeding 

(s) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 99 (1). .Siu h 
duties would include, e.g., the keeping and stamping of insurance books. 

It must be part of suob an arrangement that the employer shall deposit 
with the Board of Trade a sum sufficient to cover the estimated amount 
of the contributions for three months, or a less period by agreement, 
payable by him on his own and the workmen’s behalf, and that, failing 
such deposit, the employer shall not recover from the workman share 
of the cont rijm iiiona (Unemployment Insuruice Regulations, 1912, regula* 
tion 32). iSV Workman has the same right oi Inspecting his book whUe 
it is in the custody of a labour exchange as if it were in the custody of 
the employer (ibjd., regulation 33). As to the performance by a labour 
exchange of the employer’s duties under the statutory provisious relating 
to national health insurance, see p. 910, post. » 

It) Sie p. 880, ante. 

(a) National Insurance Act, 1911 (1 k 2 Geo. 5, c. 55), s. 99 (1) ; as 
to refunds, see p. 896, ante. 

(b) See p. 889, ante. 

(c) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 00 (2). 

Each of such employers, unless the arrangement otherwise provides, 
is entitled to <make the same deductions from the wages or other 
payments due to the workman as he would if no such arrangement 
had been made; but if such deductions exceed in the aggregate the 
amount that would have been deducted if the workman had benn con* 
tinuously employed by one employe, the workman is entitled to be 
repaid the excess except iqi retp^ of any contributions already^ taken 
into account for the purpose of determining the am sunt of unemployiuetit 
benefit to which he may be entitled (Unemployment Insurance Regulations, 

191% regulation 34). As such deductions and refunding, see pp. 889, 

895, ante. 

(d) Sec note (5), p. 894, ante. 

(e) See p. 88fi, ante. 

( f) See p. 900, post. 

ig) See p. 893, ante. 

xxvm. 
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tbree-toorthfi of the amount of the payments made daring that 
AlVAUge' period by the association to such unemployed workmen (ft). There 
gMtewith is "eubstituted lor this limitation on the amount to be repaid 
* association by Vefereiice to three-fourths of the 

Assocla* amount of the payments made,* as regards any pajTnents made 
EnceSage* association to its members in respect of unemploymeni 

meat of occurring on or after the 28th September, 1914, or such later date 
Voluntary have been fixed by the Board of Trade in any particulai 

Insurance. after consultation with the association concerned, the restric- 
— tion that the Board of Trade shall not make or continue any suet 
arrangement with an association unless they are of opinion thal 
the payments authorised by the rules of the association to be made 
to its members when unemployed (inclusive of any payments ir 
respect of which a refund may be so made to the association 
represent a provision for employment, as respects such of iti 
members as are workmen in an insured trade, which is at least one 
third greater than the statutory unemployment benehti(i). At 
association^may enter into such an arrangement notwithstanding 
that persons other than workmen can be members, pr^ided it ii 
substantially an association of workmen ( j). 

Treatment of 1694 . The governing body of the association entering into such ai 
contributions, arrangement may treat the statutory contributions of its memben 
due by way of compulsory insurance (ft), or any part tliereof, as if the: 
were part of the subscriptions payable by such members to thi 
association, and may reduce the rates of those members’ subscrip 
tions accordingly, anything in the rules of the association to ih{ 
contrary notwithstanding (/). 


(ft) National Insurance Act, 1911 (1 & 2 Geo. 6. c. 66), s. 105 (1) ; se* 
also title Tuadb and Trade Unions, Vol. XXVll.. p. 670. The Uuemploy 
men t Insurance Regulations, 1912, regulations 14- — 18. as amended by th< 
Unemployment Insur^co (Supplementary) RcgulfttiQn8,Jj|3, prescribi 
the form of application by an association for such aifWraiigement 
provide for oanoeilation of the arrangement upon the association ceasinj 
to comply with the conditions thereof ; make it a condition of sucl 
arrangement that the association shall have a satisfactory system o 
notifying unemployed nembers of opportunities of omploymont and abal 
allow the Bo^d of Trade to inspect the association's accounts etc. ;||rovid 
for notice being given to the association of unemployment booksnavinj 
been lodged at the local office by members, together with an intima 
tion of the amount of unemployment benefit to which such member 
are entitled, and, on the other hand, for a statement of all payments ii 
respect of unemployment in respect of which the association propose 
Ao claim repayment; and prescribe that in determinini the aggregate 

amount which a workman would have received as unemployment benefi 

. ... ... . ' 

(ii.) in respect o 


no payment shall be taken into account during any 
the wo.**kman’B book was not lodged at a local , vi.., u 

which the workman has failed to furnisli the prescribed evidence o 
uRempioyment ; or (iii.) during which he would not be entitled to unemploy 
ment benedt.* When* the workman desires to obtain unemployed pa: 

his^ asBooiation he must still lodge his book at tbe local offic 
tvaemployme&t Insurance Regulations, 1912, sogulation 10). % 

Jjl National Insurance (Part IL Amendment) Act, 1914 (4 & 6 Geo. 6 

6# ), s. 13 ( 1 ), ^ 

(i) InsuraiheC Act, 1911 (1 & 2 Geo. 6, c. 66). s, 106 (6). 

(k) See pp. 889 onfe. 

(l) National Idsurauce Act, 1911 (1 & 2 Geo. 5, o. 55), s. 105 (2). 
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For purposes of anemploymant insurance, the amount of 
sum which, in the absence of an arrangement as aforesaid, would 
hare been paid to a workman by .way of unemployment tonefit^) 
is deemed to have been so paid (d). 

Questions arising under the foregoing provision are referred tO 
insurance ofiScers, courts of referees, or the umpire (o) under Board 
of Trade regulations (p). 

1595 . There may be repaid out of public funds to any association 
of persons not trading for profit, which gives unemployed pay to its 
members, whether workmen in an insured trade (5) or not, a pro- 
portion, not exceeding one-sixth, of the aggregate amount which 
the association has expended on such payments during the pre- 
ceding year or other prescribed period, exclusive of the sum, if any, 
repaid to the association in respect of such period in pursuance of 
an arrangement as above mentioned for paying unejiiployment 
benefit ihroiigli the association (r). 

Where it ap})oars to the Board of Trade that the rules of any , 
association enable persons wdien unemployed to obtam from the 
association, or from the association and the unemployment fund 
together, payments at rates not exceeding 17 ». a week, the sums 
which might otherwise be repaid by the Board to the association 
under the above lirovision are subject to such reductions (if any) 
as the Board think just(8). 

Where the association is an association of workmen with whi'^h 
the Board of Trade have made an arrangement in lieu of paying 
unemployment benefit (t)mi the highest weekly rate of unemploy- 
ment payment (inclusive of any payment in respect of which a 


SlDOt.f;: 
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(m) See p. 893, ante. 

(n) National Insurance Act, 1911 (1 dc 2 tloo. 5, c. 65), B. ,106(3); 
National ]nsj|||nce (Part 11. Amendment) Act, 1914 (4 & 6 Geo. 5, 0 . 67), 
8. 13 (2). W 

(0) See pp. 901 et seq., poet. 

(p) National Insurance Act, 1911 (1 & 2 Geo. 6, 0 . 65), b. 105 (4); 
National Insurance (Part II. Amendment) Act, 1914 (4 dt 5 Geo. 6, 0 . 67), 
6. 13 (3) ; see Unemployment lunurance KegulatiottS, 1912, regulation 19. 

(g) See p. 886, ante, * 

(r) ^tioual Insurance Act, 1911 (1 d( 2 Geo. 5, c. 66), s. 106(1); 
National Insurance (Part II. Amendment) Act, 1914 (4 A 6 Geo. 6, 0 . 57), 
H. 14 ( 1) ; and see p. 897, ante ; see also title Trade and Trade Ukioks, 
Vol. XXVll., p. 671. The Unemployment Insurance RegoUtioDB, 1912, 
regulations 27 — 30, os amended by the Unemployment Insuratioe (Supple- 
mentary) Kegutalions, 1913, prescribe the form in which application for 
such repayment nmst be made, and the form of annual retoniB of payments 
to members : provide that no repayment may be made in respect of 
payments m^e otherwise than for unemployment, or in respect el pfty^ 
mentB made to a member unemployed by reason of being engaged In a 
trade dispute, or while Biok,iauperannuated, or tempoTArily suBpended for 
disciplinary reasoDS, or iu'^Tespect of payments made to any member to 
provide him with tools or to enable him to travd to or in searoh of a 
sitnglion ; and determine^bat any question arisii^ as to the amount of 
repayment shall be referred to the umpire for decision; 

{$) National Insurance (Part II. Amendm^t) Act, 1914 (i dt 6 Geo. 6, 
0 . 67), s. 14 (1). llie limit of 17s. may be varied with any variation of 
the rate of unemployment benefit (ibid.), •• • 

(1) See p. 897, ante. * 


G 0 2 
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8x^6. refund may be made to the association) is less than ISs., the 
^hole amount of repayment under such arrangement is not to 
nm^with be excluded, but such part only as bears the same proportion to 
vVorkraen's ^ihe whole amount as such highe^ rate of weekly payment bears 

Encourage* Sect. 7. — Fimncial Provisions, 

ment of 

YolonUOr 1596. Unemployment benefit is met out of a fund called the 
Ins uran ce, unemployment fund, which is made up of the contributions of 
Unem^y- Workmen and employers, together with an annual contribution 
ment fund, from public funds paid by the Treasury equal to one-third of 
the total contributions received from employers and workmen 
during the year(t;). A charge is also made on the unemployment 
fund in respect of costs of administration, not exceeding one-tenth 
of the total contributions of workmen and employers paid into the 
fund ; the balance of the expenses is paid out of voted moneys (a). 

Advances by 1597. Treasury may advance out of the Consolidated Fund on 
Treasury. security bf the unemployment fund any sum required to discharge 

the liabilities of that fund up £3,000,000 (&) ; and if whilst any 
part of any such advance is outstanding the unemployment fund 
appears to the Treasury to be insolvent, the Board of Trade must, 
on direction by the Treasury, make temporary modifications in the 
rates of contribution or the rates or periods of unemployment benefit 
to the extent necessary to secure the solvency of the fund (c), 

ncvision of 1698. The rates of contribution may be revised every seven years 
r&tus. in respect of any particular trade or branch thereof (d). 


(u) National iUHuranco (Part 11. Ainoudmcnt) Act, 1U14 (4 & 5 Geo. f), 
0. 67), 8.44(1). 

(v) National Insurance Act, 1011 (1 & 2 Geo. 6, c. 65),ji|L 85 (1), (6), 
U2 (1). As to the calculation of tlie contribution from pfflic funds, see 
National Insurance (Part II. Amendment) Act, 1914 (4& 5 Geo. 5, c. 57), 
8. 4 (1). The fund is audited by the Comptroller and Anditor-Gencral 
(National Insurance Act, 1911 (1 & 2 Geo. 5, o. 55), s. 92 (2) ; see title 
Faruabsnt, Vol. XXL, p. 684). Any moneys forming part of tiie fund 
may bo paid over to the National l)ebt Commissioners and them 
invested (National Insurance Act, 1011 (1 & 2 Geo. 5, o. 55), s. 02 (3) ), 
and see Hegulations dated the 12th August, 1012 (Stat. R. & 0., 1912, 
p. 10 43), as to such payment over for investment. 

(a) National Insurance Act, 1011 (1 & 2 Geo. 5, o. 65), s. 89 (2). See 
also National Insurance (Part II. Amendment) Act, 1914 (4 & 5 Geo. 6, 
43.6U.B-M2). ^ 

(ft) National Insurance Act, 1911 (1 & 2 Geo. 5, o. 5^, s. 93 fl). This 
is a proviaiou made in view of the possibility of an exceptionally severe 
dopresamn of trade which might temporarily exhaust the fund. 

(o) lbid,f a. 93 (2). The weekly rate of benefit most not be reduced 
below fit., nor the rajies of contribution inoreaaad by more than Id,, and any 
increase mnat^e equalas between employers taad workmen (tftid.). Any 
order making snob 'modification must be laid before Parliament (tfttd., 
(41 ). As to borrowings by the Treasury for the purpose oftsthe 
folia, see ibid,, a. 93 (6) — (7). 

*^(4) ifttd., si' 102. Such reviaioii must be by special order, as to which see 
]iotO{|n)» p. 901, post, '^'The rates of contribution must not be increased by 
moreflhan a penny a^ve the rates laid down in Sched. VIII., nor must such 
variation be sue^ual as between employers and workmen (ibid., s. i02). 
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Sect. 8. — Adminutration, 

Scb-Sect. 1.— TAe Board of Tmdt. 

1599. The central authority to the administration of unemploy- 
ment insurance is the Board of ITrade. Subject to Treasury consent 
as to numbers, the Board appoints insurance olVicers and the 
other necessary officers, inspectors, and servants (f), but not the 
umpire (/), who is appointed by the Crown (,v). The Board makes 
regulations for carrying into effect the statutory provisions as to 
unemployment insurance, which regulations have effect as if enacted 
in the statute (h), but any such regulations must be laid before each 
House pf Parliament, by whicli they may be annulled (i), Tbo 
unemployment fund {k) is controlled and managed by the Board (/). 
Por certain purposes the Board may make special orders {vi\ 
namely, for excluding certain occupations from the list of insured 
trades (n), and, with the sanction of the Treasury, and provided tlnit 
the order is not negatived by Parliament, before which it must ho 
laid(o), for revising rates of contributions (p) and extending com- 
pulsory insurance to other workmen and other trades (q). Tlio 
President, Secretary, or Assistant Secretary of the Board, or any 
person authorised by the President, may act for the Board (r). 


tlon, 

BosrdoC * 
Trsde. 


Sub-Sect. 2.-^Dettrmination of ('laim. 


1600. To the umpire (s) is referred, for final decision, at the request Umpiro. 
of the court of referees (t), any question at issue between the court 
of referees and the insurance officer (it) as to the delerminaluot of 


(e) National Iiisurauce Act, 1911 (1 2 (leo. 5, c. 55), s. 89. 

(/) As to the umpire’s powers, see the text, infra. 

Ig) National Insurance Aot, 1911 (1 & 2 Geo. 5, c. 55), s. 89 (1). 

(h) Ibid., 6. 91 (1). 

(t) Ibid., B. 91 (3). 

(k) See p<|900, ante. 

({) National Insiiranoe Act, 191 1 (1 & 2 Gee. 5, c. 55), s. 92 (1). 

(m) The procedure for making special orders has been adapted from that 
prescribed in the Factory and Workshop Act, 1901 (I Edw. 7, o. 22), for 
the purpose of making regulations under that Act, as to which see title 
Factories and Shops, Vol. XIV., p, 481 (Natit>nal Insurance Act, 1911 
(1 5c 2 Geo. 5, c. 55), s. 113 (1) ana Sehed. IX.). Special orden may be 
revoked, varied or amended by other special orders made in like manner 
as the original order (National Insurance Act, 1913 (3 & 4 Oeo. 5, o. 37). 
Bs. 40 (1 ). 43 (2) ). For the rules for the conduct of inquiries with regard 
to special orders, see the Special ExIeuHion Order (Unemployment 
Insurance) Rules. 1914 (Stat. K. 0., 1914, No. 731). 

(n) National Insurance Act, 1911 (I & 2 Geo. 5, c. 55), s. 104 ; and soe 

р. 880. ante: Special Exclusion Order (Unemployment iDsurance) Kulen, 
1912 (Stat. R. 5:0,, 1912, p. 1000). In this case the provisions of thb 
National Insurance Act, 1011 (1 & 2 Goo. 5, c. 5.5), h. 91 (3)/ as to the 
laying of regulations before Parliament apply {ibid., ss. 104, 113 (2) ). 

(o) National lnsuranc6«Aet, IDIl (I & 2 Geo. 5,^. 55), s. ]13»(2). 

(p) Ibid., B. 102 ; and see p. 000, ante. * * 

Iq) National Insurance Act, 1911 (I & 2 Geo. 5, o. 55), s. 193 * and sea 
p/887, ante. ^ 

(r) National Insurance (Part IL Amendment) Aot, 1914 (4 5: 6 (icy. 5, 

с. 57), 8. 16. ^ • 

(f) As to iiio appointment of the uiii;*ire, see the tevt, eupm, 

(0 See p. 902. poU. ** 

(tt) See p. 903, pat. 
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claimB(a). The Board of Trade may also make regulations for 
givcng employers and workmen and the Board itself an opportunity 
of obtaining a decision by the umpire on any question whether 
compulsory insurance applies to ai{iy workman or class of work- 
men (&), and for matters consequenliial upon any such decision (c) ; 
and for referring to him any question as to the amount of repayment 
to an association through which unemployment benefit is paid (d). 
The decision of the umpire on any question whether a trade is an 
insured trade («) or not is conclusive in proceedings and prosecutions 
under the Act (/). If no decision has been given, and a decision is 
necessary for the determinaiioti of proceedings, the question may be 
referred to him for decision (g), 

1601. Courts of referees consist of a chairman chosen by the 
Board of Trade and one or more members representing employers 
and an equal number of members representing workmen, the 
members in each case being chosen from panels constituted by the 
Board for different districts and trades or groups of trades (/O. 
Board of Trade regulations provide not only for the constitution of 
courts of referees (i). hut also for the reference to referees chosen 
from the above-mentioned panels, for consideration and advice, of 
questions bearing on unemployment insurance (/i). 

(a) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 55), a. 88 (1). 

(b) Ibid.t 8, 91 (1). The Unemploy merit Insurance (Umpire) Regulations, 
1912 (Stat. K. & 0., 1912, p. 1023), make provision for the decision by 
the umpire of questions whether eontributions are payable. The applica- 
tion must be in the prescribed form, and may be made by associations 
of employers or workmen. The umpire may be asked to revise any 
previous decision. Unless the question does not admit of reasonable 
doubt lie must give public notice in the Ihard of Trade Journal of the 
ajiplication, and representations in regard thereto may be made by parties 
interested, and such persons may be heard before him. 

(c) National Insuranoo Act, 1911 (1 & 2 Geo. 5, c. 55), s. 91 (1). 

(d) Ibid.f B. 105(4); Unemployment Insurance Regulations, 1912, 
regulation 19 ; and see p. 899, ante. 

{e} See p. 886, ante. 

(f) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 56), b. 101 (6). 

{g) Ibid. ; Unemployment Insurance (Umpire) Regulations, 1912, 
regulation 7. 

(A) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 65), s. 90 (1), (2). 
The chairman and members may be paid remuneration, and persons 
attending before them may receive travelling and other allowances, 
including compensation for loss of time [ibid., s. 90 (5) ), 

[%) Ibid., B. 90 (3). The term of office of a panel in the case of the 
first panels is not less than one or more than three years, and in the case 
subsequent panels three years ; members of a panel representing 
employers are appointed by the Board of Trade, while those representing 
workmen arc elected by ballot by the workmen in the trades concerned. 
Casual vacancies may be filled by the Board, which also determines the 
nuin bers of the various panels (Unemployment Insurance Regulations, 1912, 
regulation 20, as aifiended by the Unemplo^ent Insurance (Supple- 
mentary) Regulations,. Id^Hl. A court of referees consists of the chairman 
and of one person drawn irom the employers* panel and one from the 
workmen's panel, each member of a panel b«ng, so far as possible, 
Buiftmoned to serve in torn. The chairman most not be a member of 
the trade or ^oup of trades represented on the panel (Unemployment 
Insoranoe Regulation^ 1912, regulation 21). 

(k) National Insurance Act, 191! (1 & 2 Geo. 5, c. 55), s. 90(4); 
^uemploymenl* Insurance Regulations, 1912, regulation 22. The chair- 
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1002. All claims for unemployment benefit {l\ mi all questions 
arising in connexion with such claims^ including questions whether 
the statutory conditions (m) are fulfilled or continue to be fulfilled 
by the workman, or whether thfire is any disqualification {n) in the 
workman, are determined by insurance oflSoers (o) appointed for the 
various areas (a). 

In any case where unemployment benefit is refused or stopped 
or is not allowed to the amount claimed, the workman may require 
the insurance olficer to report the matter to a court of roforoos, 
which, after consideration thereof, must make recommendations on 
the matter to the insurance officer (b). If the insurance officer agrees 
with those recommendations he is to give effect thereto ; but if he 
disagrees, he must, upon request by the court of referees, refer the 
matter to the umpire (c) for final and conclusive decision (d). The 
insurance officer may also himself refer any claim or question to 
the court of referees instead of determining it liimself («). 

1603. An insurance officer, umpire, or court of referees may, on 
new facts, revise a previous decision or recommendation, when 
the revised decision or recommendation takes effect as if it were 
an original decision or recommendation, without prejudice to the 
retention of any benefit received under the previous decision or 
recommendation (/). Where a decision by the umpire tliat cori- 
trihutiuna are not payable in respect of any workman or class of 

inau of the court of referees is, noniinally, chairmau of the meetiii*!: of 
referees (ibid.). As to procedure, see National Insurance (Part II. A i * nd- 
ment) Act, 1014 (4 & 5 Geo. 5, c. 67), s. 2 (1); and Unemployment 
Insurance (Supplementary) Kegnlations, 1914 (regulation 5). 

(l) SSee pp. 801 ei set/,, ante. 

(m) ISee pp. 802, 80:3, ante. 

(fi) See p. 893, ante, 

(o) National lusarancc Act, 1911 (1 & 2 Geo. 6, c. 56), a. 88 (1*). 

(а) 89 (1). 

(б) Ihid., 8 . 88 (1) (ii). The workman miwt give notice requiring such 
report witliin twenty- one days from the communication of the iusuraiico 
officer's decision. The Board of Trafle may extend the time (National 
Insurance (Part II. Amendment) Act, 1914 (4 & 6 Goo. 6, c. 67), s. 2 (2) ). 
Before it is considered by the court of referees •the chairman may refer 
such a matter to representatives of emidoyers and workmen respectively, 
drawn from the panel, and residing in the workman's neighbourhood, fur 
previous examination and report (Unemployi^d Insurance Regulations, 
1912, regulation 21 (5) ). 

(e) See pp. 901, 902, ante. 

(d) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 56), s. 88 (1) (a). If 
the court of referees has recommended the allowance of a claim, and the 
insurance officer refers the matter to the umpire, the workman is entitled 
to receive unemployment benefit as from the date of the recommendation 
until the umpire detenuines the claim {ibid., s. 91 (1) (e);*Nationid 
Insurance (Part II. Amendment) Act, 1914 (4 5 Geo. 6, c. 67), s, 2 (3) ; 

Unemployment Insurance (Supplementary) Ue^^ons, 1914^ regula- 
tion 4). . 

(«) National Insurance Act, 1911 (1 & 2 Goo. 5, o. 65), 8. 88 (1) (b) ; 
National Insurance (Part^II. Amendment) Act, 1914 (4 A 5 Qeo« 5, o. 57), 
ft. 2 (4). The Arbitration Act, 1889 (52 A 63 Viet. c. 49), doeft not apply 
to proceedings before the nmpire (National Insurance AJSt, 1911 (1 & 2 
Geo.5,c. 55), s.88(3)) ^ 

if) Ibid., ft. 88 (2); National Insurance (Part 11. Amcjpoxnent) Aot» 1014 
(4 A 6 Geo. 5, c. 57), ft. 3 (3). 
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sioT^i. workman has been reversed by him, oontribntions are only payable 
AdmbdBtn from the date when the decision was bo revised (a), 
to. 

9 Sub-Skct. ‘S.-^ntpedors. 

Intpectors. 1604 . Inspectors appointed by the Board of Trade have powers of 
entry upon any premises other than a private dwelling-house not 
being a workshop, if there are reasonable grounds for supposing 
‘ that any workmen in an insured trade are there employed, for the 
purpose of ascertaining whether the foregoing statutory provisions 
are being complied with. They may also call for documents and 
information generally {h). 


Sect. 9. — Penalties and Civil Proceedings, 


Falie 

staiemunts. 


Failure to 
pav con- 
tributions. 


1605 . False statements or false representations knowingly made 
by any person for the purpose of obtaining any unemployment benefit 
or payment for himself or any other person, or of avoiding payments 
required to be made under the statutory provisions relating to 
unemployment insurance, or of enabling any other person to avoid 
them, are punishable on summary conviction with imprisonment 
up to three mouths, with or without hard labour (i). 

1606 . Failure to pay any contributions due, or non-compliance 

with any of the requirements of the statutory provisions relating to 
unemployment insurance or the regulations made thereunder, are 
punishable, on summary conviction, by a fine not exceeding £10 
for each offence, and also by liability to pay three times the amount 
of any unpaid contribution up to a maximum of £5. Where an 
employer has been so convicted for failure or neglect to pay any 
contribution, evidence of failure or neglect to pay other contribu- 
tions in respect of the same workman during the year preceding 
the date when the information was laid may be given, but notice 
of such intention must be served with the suminons or warrant. 
On proof of such failure or neglect the employer is liable to pay to 
the unemployment fund a sum equal to the total of all his unpaid 
contributions 0), « 


Consent of 
t)ie Board of 
Trade. 


1607 . The consent of the Board of Trade is necessary for the 
institution of the above proceedings, and they must be commenced 


' (o) National Insurance (Fart 11. Amendment) Act, 1014 (4 & o lloo. 5, 

0^57), e. 3 (2) ). 

{h) National Insurance Act, 1011 (I & 2 Geo. 6, c. 55), s. 112. There 
GTO penalties for wilfully delaying or obstructing an inspector in the exercise 
of Ills dufies {ibid., s. 112 (3) ) ; and the occupier may require the inspector 
to produce his certificate of appointment in the prescribed form before 
admitting him 112 (5) ). The form of ^the certificate of appoint- 

ment of an inspector if prescribed in the Inspectors* (Unemployment 
Insurance). Regulations (Stat. R. ds 0., 1012, p. 1021). 

, (!'} National Insurance Act, 1911 (1 & 2 Geo. ^6, c. 65), s. 101 (1). 

(i) (^) > National Insurance (Part 11. Amendment) Act, 

191M (4 & 5 Tteo. 5, o. 57), s. 8 l\)> Such payments are treated as a 
' satisfaction of the unpaid Contributions, and in the latter case the employer 
cannot recover from workman the workman’s portion of such con- 
tributions {ibid.). * 
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within three months of the date when knowledge of the offence is 
obtained by the Board (k). * 

1608. The Board of Tradejmay recover by civil proceedings, 
as debts doe to the Grown, ai^ sums due to the unemployment 
fund (I). Any unemployment benefit received by any parson to 
which he was not entitled is similarly recoverable (in). 


Part V. -National Health Insurance. 

SiiCT. 1. — Insured Persons. 

1609. Thft Ktatiitory provisions relating to national health insur- 

ance have reference to two classes of “insured persons/’ namely, 
compulsorily insured j)ers()ns, herein referrerl to as “ employed con- 
tributors,” and persons who are vulmitarily itisured, hennn referred 
to as “ voluntary contributors ” (u). ■ 

Skct. 2. — kmphn/ed Contributors. 

Suii-f^KCT. l.—’I*ersotis iUmimlnwihj lutfurvd. 

1610. With certain exceptions (o), compulsory lioalib insurance 
includes within its scope, as employed contributors, all persons, 
male and female, whether British subjects or not, who art of 
the age of sixteen (p) and upwards, and are employed in the 
United Kingdom under any contract of service (7) or apprentice- 
ship (r), whether written or oral, expressed or implied (>^). It is 


[k) National liirturanca Act, 19U (i ^ 2 Cleo. 5, c. 55), 8. 101 (5). 

(/) Ibid., H. 101 (•!). 

(w) Ihid.t B. 101 (5). 

(n) Ibid.fS. 1. The National IiiHuraiice Act, 1013 (3 & 4 (leo. 5, 
c. 37), amending the principal Act of 1011, ho far an it relatos to nationai 
health insurance, was appointed to come into operation on Ist Septemher, 
1013, or such other date, not later than 15th .)ai|uary. 1014. aH the Joint 
Committee might by order appoint ; Bee the National IiiBuranco Act, 1013 
(Dates of Coinineneemeut), Order, 1013 (Btat. K. & 0., 1013, No. 866). 

( 0 ) See pp. 907 et post 

(p) A person is deemed not to have attained that age until the commence* 
ment of the anniversary of the day of his birth, and so with regard to other 
ages (National Insurance Act, 1911 (1 A 2 Geo. 5, c. 55), 8. 70). As to 
birth certificates, see note (r), p. 889, ante, which is equally applicable 
here. 

(0) As to the nature of a contract of service, see title Mastek 
S mvAXT, Vol. XX., pp. 64 — 70. • 

) For the definition, sec ibid., pp. 71, 72. 

^«) National Insuronoe^ct, 1911 (I A 2 Geo. c. 55), 6.1 (1), (2), 
Sched. I., Port I. (a). Ordinary fully-licensed cerates of the Ciiurch of 
England and probationary curates holding a temporary licence (Me National 
Insurance, Act, 1911, Me Employment of Church of England Owaiki, [1912] 
2 Ch. 563), ministers of ine United Methodist Church and minigters under 
proba ion of the Wesleyan Methodist Church (Re Employment af MiniJUrs 
' of the Jniied Methodist Church, Re Employment of Ministers (under Proba* 
tion) of the ^Veshyan Methodist Church (1912), mh. 'F, 143), assiitant 
minislers and student missionaries in the Church of BcotUnd and the United 
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Sfiot. % immaterial whether a person so employed serves under one or more 
Employed employers, whether he is paid by the employer or some other 
ContaibQ- person, whether the mode of payment is by time or piece or other- 
* wise, and, save in the case of an apj^rentice, that there is no money 

payment at all((). Such compulsorily insured persons include the 
master and crew of any ship registered in the United Kingdom or 
of any other British ship or vessel of which the owner, nianagiiig 
owner, or manager resides or has his principal place of business in 
the United Kingdom (?/); outworkers, that is to say, persons to 
whom articles or materials are given out to be made up, cleaned, 
washed, altered, ornamented, finished, or repaired, or adapted for 
sale in their own homes or on otli(;r premises not under the control 
or management of the person (here deemed to be the employer (w) ) 
who gave out the articles or materials for the purposes of the 
latter’s trade or business, unless excluded by a special order (a); 

Free (Jhurch of Scotland [Scotlish Insurance Commissioners \. Church of 
Scotland, [1914] S. C. IG), members of the medical staff of an infirmary 
{Scaltish Insurance (’Ommissioners v. Edinburgh Iloyal In/irmartf, (1013] 
8. C. 751), andotticorriof poor law iinionR in ‘Ireland {lie National insurance 
Act, 1911 (OiJicersof South Dublin Tnion), [1913] 1 1. U. 244) do not require 
to be insured. In none of these cases is there a contract of service. On 
the other hand, lay missionaries in the Chiireh of Scotland or the United 
Free Ohiireh of Scotland (Scottish Insurance Commissioners v. Church of 
Scotland, supra), and pupil teachers ami mi>uitors in National Schools in 
Ireland (Ee National Insurance Act, 1911 (Pupil Teachers and Monitors), 
[1913] 1 I. It. 219), require to be insured. As to the meaning of implied 
coniraet, see title Contract, Vol, VI 1., p. 4G3. 

(i) National Insurance Act, 1911 (I & 2 Geo. 6, c. 65), s. 1 (2), 
Sched. 1., Part I. (a). 

(u) lbid.,e. 1 (2), Sched. I., Part 1. (b). As to the special provisions 
relating to the mercanlile marine, see pp. 985 et seq,, post. 

(le) The Commissioners may, as respects any outworkers or class of 
outworkers, specify by special order the person to be deemed the employer 
(National Insurance Act. 1913 (3 & 4 Geo. 5, c. 37), s. 26). 

(a) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 1 (2), 
Sched. I., Part I. (c). As to outworkers, se^e, further, p. 915, post ; and 
title Factories and Shops, Vol. XIV., pp. 461 et seq. The employment of 
a master tailor wlio makes garments for a merchant tailor or wholesale 
clothing manufacturer, the work being done at the master tailor's premises, 
is employment as an outworker within this ]iTovi8ion (Bs National Insurance 
Act, 1911, Ue Master Tailors as Outworhers (1913), 29 T. L. R. 725). As to 
the procedure for making special orders, see National Health Insurance 
(Special Order Inquiry) Rules (England). 1912 (Stat. R. & 0., 1912, p. 683); 
and note (m), p. 901, ante. As to health insurance special orders in 
Bartionlar, Provisional Special Orders arc made in accordance with the 
procedure established by the National Health Insurance (Special Orders 
^Acceleration) Order, 1912 (Stat. B. & 0., 1912, p. 638), and the National 
Health IJTisurance (Special Orders Acceleration) Order (No. 2) (Stat. R. Sc O., 
1912, p. 638} made under the National insurance Act, 1911 (I 2 Geo. 5, 
c. 55), a. 78, and co,ntinue in force only until .a Special Order has been 
made in accordance wPh ibid., e. 113. Sched. IX. (Stat. R. & 0., 1912, 
Pr689, n.)^ By the 'National Health Insurance (Outworkers’ Exclusion) 
Order. 1913 (Stat, R. Sc 0., 1013, p. 775), blind .Persons to whom work is 
given out by or on behalf of any charitable or philanthropic institution, 
ana who are not wholly or mainly dependent for their livelihood on their 
earnings in respect of^ihat work, are excluded ; and by the National 
Health Insurance (OtftWorkers’ Exclusion) Order, 1913 (No. 2), (i.) persons 
to whom articles dr materials are given out, but who are not themselves 
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peruone who in the United Kingdom ply for hire with any vehide % 

or vessel used under a contract of bailment in consideration ofHhe Employed 
payment to the owner (for this purpose deemed to be the emplbyor) Contribu* 
of a fixed sum or a share infthe earnings or otherwise (f>); and JJ!!* • 
persons employed under any Icrcal or other public authority except 
such as may be excluded by a special order (c). Married women 
who are employed under a contract of service otherwise than by the 
husband (d), and servants of the Crown not otherwise equally well 
provided for (c), are also within the scope of compulsory health 
insurance. For persons in the naval and military service of the 
Crown, including officers’ training corps, there are special pro- 
visions (/). 

2> -- Jh'emptions, 

1611. The following classes of employment are exempt from Exoniption}i 
compulsory health inHuranee, namely (^), employment under the 
Crown or any local or other public authority where it is certified by hSb 
the Insurance (/ommissioners that the terms of employment secure inauranoe. 
provision for sickness and disablement on the whole not less favour- 
able than is conferred by health insurance (h ) ; employment as a 
clerk or other salaried official (i) in the service of a railway or other 
statutory company, or of a joint committee of two or more such 
companies, where it is certified that the terms of employment 
secure provision for sickness and disablement not less favourable 
than is conferred by health insurance (k), and where the employ- 
ment carries rights to benefits in a statutory superannuation fun^ ; 


substantialiy engaged in the actual manipulation of those articleB or 
materials; and (ii.) persons to whom articleH or materials are given out, 
not being articles or rnatenalH which it is the trade or businoss of tlie 
person by whom they are given out to manufacture, make up, clean, wash, 
alter, ornament, linish, or repair, or adapt for sale, arc excluded. 

{b) National Jnsuranoo Act, 1911 (1^2 Geo. 5, r. 65), if. I (1), (2), 
Sched. I., Part 1. (d); see also title MaSTt ' and Sekvant, Vol. XK., 
p. 67. As to the definition of a contract of bailment, see title Bailment, 
Vol. I„ pp. 624, 525. 

(c) National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), s. 6. Such 
exclusions are made as follows by the National ll^;alth Insurance (f^mploy- 
ment under Local and Public Authorities) Kxclusion Order, 1914 : employ- 
ment as chaplain or other minister of religion, as a duly cpialiflcd medical 
practitioner, as a coroner or deputy coroner, as a public analyst, os a 
public vaccinator, and as superinU ndent registrar or deputy superintendenl. 
registrar, registrar of births and deaths or deputy registrar of births and 
deaths, and registrar of marriages or deputy registrar of marriages ; * 
employment under a contract of apprenticeship without money payment ; 
employment as an unpaid officer of any local or other public authority ; 
employment otherwise than as an officer or servani of a local or other publm 
authority, not being an omployiiumt Hpeeibed in the National {nsurance 
Act, 1911 (I & 2 Geo. 6, c. 65), Sched. L, Part 1. (a), (b), (c), or (d). 

(d) National Insurance Act, 1911 (I & 2 Geo. 5, c. 55), s. ii (13), 

Sched. L, Part II. (1). in to the special provijions relating trf married 
women, see pp. 975 et ietj., post. • 

(e) National Insurance Act, 1911 (1 A 2 Geo. 5, c. 55), s. 63 (1) ; see 
pp. 993, 994. fost. • 

(/) National Insurance Act, 1911 (I A; 2 Geo. 5, c. ^5), s. 40 ;*m;6 
pp. 979, 980, post 

(g) National Insurance Act, 1911 (1 A 2 Gan. 5,.c. 65), s. 1 (2), 

Sohed. L, Part 11. • 

(h) As to the benefits under health insurance, see pp. 910 et ueq,, port, $ 

(i) So, apparently, excluding workmen from the exception. 
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employment as a teacher to whom the Elementary School Teachers 
(Superannuation) Act, 1898 (k), or any similar future enactoent 
applies or shall apply ; employment as an agent paid by commission 
or fees or a share in profits, or parljly in one and partly in another 
such ways, where the person so employed is mainly dependent lor 
his livelihood on some other occupation, or where he is ordinarily 
employed as such agent by more than one employer on no one of 
whom he is mainly dnpendent for his livelihood ; employment on 
an agricultural holding under the occupier thereof in respect of 
which no wages or other money payment is made, or where the 
person employed is the child of or is maintained by the employer ; 
employment othorwise than by way of manual labour and at a rate 
of remuneration exceeding in value JU160 a year, or in cases of 
part-time service at a rate which in the opinion of the Insurance 
Commissioners is equivalent to a rate exceeding iJlGO for whole-time 
service (I) ; employment of a casual nature otherwise than for the pur- 
poses of the euiployer’s trade or business (m), and otherwise than for 
the purposes of any game or recreation where the persons employed 
are engaged or paid through a club, the club in such cases being 
deemed to be the employer ; employment of any class which may 
be specified in u special order (a) as being of such a nature that it 
is ordinarily adopted as subsidiary employment only, and not as 
the principal means of livelihood (o) ; employment as an outworker 

{1c) 61 As 62 Viet, c. 67 ; see title EnucATioy, Vol. XII., pp. 127 et aeq. 

(l) In determining whether or not a person is employed by way of 
manual labour, it is his substantial employment that must bo regarded, 
to the exclusion of manual labour which is merely incidental or accessory 
thereto, A dairyntaii's foreman and a tailor's cutter are not engaged 
on work which is primarily manual labour, and they are accordingly outude 
the scope of compulsory health insurance if their remuneration exceeds 
£160 a year {Ee National Inaurar^ca Act, 1911, Re Dairymen'a Fore- 
men and J*V Tailors' Cutters (1912), 107 L. T. 342). The manual work 
of an artist, is not manual labour ; hence, neither a lithographic artist, 
nor an engraver engaged in the correction of lialf-tone engraved plates, if 
rarning over £160 a year, is within the Act {Ee N ational Insurance Act, 
1911, Ee Lithographic Artists, and Ee Engravers (1913), 29 T, L. R. 440). 
As to manual labour, see, further, title Master and Servant, Vol. XX., 
p. 147. 

(m) The terms of this provision correspond with those by which casual 
labour is excluded from the definition of “ workman ” in the Workmen’s 
t'oinpcnsation Act, 1906 (6 Edw. 7, c. 58), as to which see Dewhurst v. 
Mather, [1908] 2 K. B. 764, C. A. ; Hill y. Begg, [1908] 2 K. B. 802, 
0, A. ; Rennie v. Reid, [1908] S. C. 1061 ; M*Carthif v. Norcott (1908), 
43 f. L. T. 17. 0. X . ; title Master and Servant, Vol. XX.. pp. 155, 156. 

As to the procedure for makiiig special orders, see note Im), p. 901, ante. 

(o) By the National Health (Subsidiary Employments) Consolidated 
1914, tJie following classes of employment are specified as being 
of a subsidiary nature only; — (i.) Employment, involving part-time 
(service only, in or about a cathedral, <*,hurcn, or other place of religious 
worship tn any of the following capacities : i^lyte, beadle, bellringer, 
member of the 61ioir, .organ blower, organist or other musician, sacrisum, 
verfmr or s^sxton ; employment, involving part-time service only, in any 
of the following capacities ; bible-woman, chapdi-keeper, lay preacher or 
Seilpture reader ; (ii.) Employment, involving occasional attendance 
only, as usher,' crier, officer, attendant, messenger at sittings of the 
judge or regUtriyr of a""oounty court ; employment as a sub-poiteaster 
remunerated by 'scale payment, unless the employed person is ma^y 
dependent for his livelihood on ^e earnings derived by him from employ- 
fneht as a sub-postmaster and renders on the average eighte^ or more 
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hoiui' pmoxxal Bervioe in each w^k in that oanaeity ; emplojrm^t li a i, 

collector or deliyerer of postal letters under allowance giving pot mdi^ BmplofM 
than eighteen hours* service weekly ; employment, oooupying not mhro OoiArih# 
than eighteen hours in the week, as messeuver convening Post Office 
mails on station service or pier s^ioe ; employment as an asseMr of , 

taxes or as a collector of taxes i^der the Aot4hclatmg to income tax, 
inhabited house duty, and land tax, unless the employ men b, or, if the 
employment is in both such capacities, the employment in botli capacities, 
involves whole time service ; employment as a distributor of stamps by 
the Board of Inland Revenue ; employment, involving part-time service 
only, in the capacity of (a) civilian butt*marker or look-out man at rifle 
ranges used by members of the 1’erritorial Force; (b) temporary drill 
instructor in the Territorial Force ; (iii.) Employment, involving part- 
time service only, by any local or other public authority, as a person 
employed to act in relief of gymnasium, lavatory, or playground attendants, 
or park constables ; employment, involving part-time service only, hj a 
local or other public authority, or by any company or body responsible 
for the lighting of any borough or other local area, as lamp lighter or 
extinguisher, whether the employment does not include the duty of cleaning 
or keeping in order the lamps, unless the person so employed is otherwise 
ordinarily employed by the authority, company, or other body or person 
to whom the service is rendered ; employmout, involving part-time 
service only, by a local education authority or by tlie man^^ors of a publib 
elementary school in the cleansing of drains, cesspools, pits, or oltlccs in 
or about any public elementafy school ; employment, iiivolving attend- 
ance on Sundays only, by a local education autliority in relief of a school 
keeper in a public dementary school or by Uie managers of a public 
elementary scnool in relief of the school keeper in the school ; employment 
by a local education authority or by the managers of a publio elementary 
school as a supervisor of meals provided in accordance witli the Education 
(Provision of Meals) Act, 1900 ; employment by a local or other public 
autliority in the removing of snow in or about au^^ streets or other public 
places, unless the person so employed is otherwise ordinarily emidoyed 
by the authority, company, or other body or person to whom the service 
is rendered ; employment, involving occasional service only, as a maoe- 
bearer, unless the person so employed is othomise ordinarily employed 
by the authority, company, or other body or person to whom the service 
is rendered ; employment in the capacity of (a) special constable ; (b) town 
crier ; employment, involving part-time service only, in the edacity ol 
(a) member of a fire brigade ; (b) probation officer under the il^obation 
of Offenders Act, 1907 ; emplo^eut, involving part-time service only, as 
fishery officer under certain local fisheries committees and powers of 
conservators ; (iv.) Employment, involving part-time service oiuy, (a) as 
civilian in charge of a rocket life-saving aoparatus and gear connected 
therewith, being the property of the Board of Trade ; (b) in or with a 
volunteer company enrolled for the purpose of working a rocket life* 
saving apparatus ; or (c) in keeping a look-out in connection with the 
Board of Trade life-saving apparatus for wrecks or signals of distress at 
sea ; employment, involving part-time service only, by a local or general 
lighthouse authority, or dock, harbour, or conservancy authority or 
board, in connection with the care or upkeep of minor lights, buoys, 
beacons, signals and tide-gauges ; employment os a member of the crow 
of a lifeboat ; (v.) Employment on an agricultural holding in any of ills 
following capacities : flower-puller, fruit-pmker, hop-picker, ouiyn-peeler, 
pea-picker, or potato-picker, unless the person was at the time of entering 
on the employment an tn^pied person or a holder of | ocrtifi(;ate of exemp- 
tion granted in pursuance of the National Insitrance Aet, 19ll (I & 2 
Geo. 5, c. 55), s. 81 ; emplo^ent on an agricultural holdwg as hop- 
tyer; (vi.) Employment uivolving part-time service only, in or about 
a theatre, music hall, or other place of public enfisrtainment# (a) as bar 
attendant or programme seller, unless tlie person so employed, is otherwise 
or^arily employed by the authority, company, or oGier bo4j or person to 
whom the service is rendered ; or (b) as supemumcvt^iUiliEM he is other- 
wise ordinarily engaged in or about the theatre, music Ml, or other plane 
of public entertainment ; or (c) as check taker, dresser, flyman, linkmssA 
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where the person so employed is the wife of an insured person and 
is, not wholly or mainly dependent for her livelihood on such 
employment (p) ; employment as a member of the crew of a fishing 
vessel where the members of such yrew are remunerated hy shares 
in the profits or groA earnings o{ the working of such vessel in 
accordance with any prevailing custom or practice at any port, if a 
special order is made for the purpose by the Insurance Commis- 
sioners (<?); employment in the service of the husband or wife of 
the employed person. 

1612. The Insurance Commissioners may, with the approval of 
the Treasury, provide by special order for including amongst the 
persons to whom compulsory health insurance is applicable, either 
conditionally or unconditionally, any persons engaged in any of the 
foregoing excepted employments (r). 


money taker, property man, stage hand, or usher ; (vii.) Employment, 
involving only occasional service or service outside the ordinary hours 
of work, as secretary or clerk of a society, club, philanthropic institution, 
school, local pension committee, or otlierwise in the performance of clerical 
duties ; employment, fora period not excoe<ling one day on each occasion, 
as an occasional helper to, or substitute for, a weaver regularly emy)loyed 
in a cotton, woollen, or worsted mill, wheVo the employer of the weaver 
pays no wages or other pecuniary remuneration, in respect of the employ- 
ment, to tJie person so employed as a helper or substitute ; employment 
as a milker, that is to say, as a person engaged in milking, unless tlie person 
80 employed is othei-wiso ordinarily employed by the authority, company, 
or otlicr body or person to whom tlie service is rendered ; eniploynient 
m the delivery of milk or newspapers, where the employment is not 
oontiniiod later than 9 a.m., unless the person so employed is otlierwise 
ordinarily employed by the autliority, company, or other body or person 
to whom tlie service is rendered ; employment as a caretaker, where no 
wages are ymid or other money payments are made ; employment, in- 
volving part-time service only, m the capacity of (a) member of a town 
band, (b) political agent, (c) water bailiff ; employment, involving part- 
time service only, in reading to the blind. By the National Health 
Insurance (Subsidiary Employment) Provisional Order, 1914 (No. 3) 
(Stat. R. & 0., 1914, No. 1228), there is similarly specified employment 
involving part-time service only, by an approved society or a branch of 
on approved society, as a sick visitor. 

(p) As to the definition of outworker.” see p. 906, ante. This class of 
employment has by speoUd order uTider the National Insurance Act, 1911 
( 1 & 2 Ueo. 5, 0 . 50), s. 1 (2), been made an emplo^cut to which compulsory 
health insurance applies ; see note (r), infra, vSliere a marriage has to be 
proved for the puqYose of national insurance a cortiilcato of marriage is 
obtainable for U. on application on the prescribed form, which form is 
obtainable gratis from the person having the care of the register (National 
Insurance Act, 1913 (3 & 4 Oeo. 6, c. 37), s. 35 ; National Insurance Act, 
14111 (1 & 2 Geo. 5. c. 65), s. 114 ; and see title Rkoistratiox of Births, 
Marriages, and Deaths, Vol. XXIV., p. 450); for form of requisition. 
Order of the Local Government Board, dated the IStli August, 1913 
(Stat. 0., 1913, p, 1008). 

(g) The National Health Insurance (Share Fishermen) Order, 1913 (Stat. 
R. & 0.,tl913,p. 779 X^makes such special order with regard tosuch employ- 
ment at anv port within the limits of the ports of Pensanee and St. Ires 
fee defined in the Order in Council of the 24th March, 1902 (Stat. K. & 0., 
tOOSt p. 258), under the Merehant Shipping Act, d 894 (57 &; 58 Viet. c. 60), 
a. for making regulations for the registry, lettering and numbering of 
Brftlili sea- fishing boats)., . 

(r> Katioi\jd Insuradbe Act, 1911 (1 & 2 Geo. 5, c. 55), s. 1(2). A 
marrf^ w&mxi in empiojinent as an outworker is deemed to be 

a person employed within ^e meaning of the N&tiomU Iitsarance Aoft, 
till (1 I Geo. 5, (X 55), Part l.» notwithstanding that she is the wife of 
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1613. A person otherwise within the scope of oompulBOiy hesKb 
insurance is entitled to an exeniption certificate on proving that «lui 
is either in receipt of any pension or income of the annual yalve of 
£26 or upwards not dependent/ upon his p^sonal exertions, or is 
ordinarily and mainly dependent for his liveftiood upon some other 
person, or is ordinarily and mainly dependent for his livelihood OU 
the earnings derived by him from an occupation which is not 
employment to which compulsory insurance applies (s). 

1614. Persons above the age of seventy are not required to 
become insured (/). 

Sbct. 3. — Voluntary Contributors. 

1615. Persons of the age of sixteen to seventy (tt) may be insured 
us voluntary contributors provided that they satisfy the follow- 
ing conditions, namely : they must not be persons to whom com- 
pulsory health insurance is applicable ; either they must be engaged 
in some regular occujmtion and be wholly or mainly dependent for 
their livelihood on the earnings derived from that occupation, ot 
have been insured persons for five years or upwards, or, being of 
fche age of sixty or upwards, show to the satisfaction of the 
Insurance Commissioners that they have ceased to bo insurablo as 
employed contributors ; and either their total income from all 
sources must not exceed £160 a year or they must have been 
insured persons for five years or upwaa*da(w). 

Sect, 4. — ('OntnbuiionB. 

Sub-Sect. l.-^Ktnployed Contributori, 

(i.) liatf. of CrntrihutioTiB, 

1616. In respect of each employed contributor (a:) there is 
contributed by employer and employed a total weekly sijm of Id. 
in the case of men and 6cf. in tlio case of women, these sums being 
heroin referred to as the ‘‘(jmployed rate/’ Of these total flums 
the employer contributes ^d. in the case of both men and women. 

au insured person and that she is not wholJy or mainly dependent for her 
livelihood on her earnings as an outworker (National Health Insurance 
(Married Women Outworkers) Order, 1912, dated the i8th P’ebruanr, 1914). 

(«) National Insurance Act, lOU (I & 2 (ieo. 6, c. sri), e. 2 ; National 
Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), s. 5. A claim for exemption 
must be in the form prescribed in the National Health Insurance 
(ClaimJ^ for Exemption) Ilojfulations (England), 1914 (Stat. R. & 0., 1914. 
No, 457), and must be addressed to the Insuranco CommissionfjrH. A 
certificate of exemption remains in force for not more than two years, but 
may be renewed. If during its currency the holder becomes diwentitled tp 
the certificate it becomes void {ibid.). As to contributiouB in respect of 
persons holding exemption certifioateg, see p. 916, post ; and as tb benefitl, 
pp. 930, 031, post. ^ ^ ^ 

it) National Insurance Act, 1913 (3 & 4 Geo. 5rc. 3’J), «. 3^8). 

(u) National Insurance Act. 1911 (1 dc 2 uco. 5, e. 5^, i, 1(1); 

National Insurance Act, 1913 (3 dt 4 Geo. 5, c. 37), s. 3 (2). 

(w) National InsuranBe Act. 1911 (1 & 2 Ooo. 6, c. 55), s. 1(1), (3); 
National Insurance Act, 1913 (3 dc 4 Geo. 5, c. 37), S. 4. A| to the cirewra- 
stanoes in which marri^ women may become voluntary contributors, sec 
pp. 975, 976/ pest; a« to the meaning of “iusur^^ p. 005, 

ante ; as to the rates of contributions, see pp. 91b, 917 , fiolt : as to medical 
benefit, see p. 920, post. 

(«) As to the definition, see p. 905, ante. 


Inpkiiit 
(ktttilbn- 
ton. ^ 

Oertlfloate of 
exemption. 


Penoni over 
seventy, • 


Oonditione to 
be fulfilled. 


Employed 

rate. 
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S90t» I. The balanee is contributed by the employed contributor, that is to 
OonfeiSiu- say, men contribute id and women 8d. (a). 

1617. In the case of employed contributors of the age of twenty-one 
8f;eoi«l cases, or upwards whose renmneration (2>) noes not include the provision of 
board and lodging b^the employer, and whose remuneration does 
not exceed 28. 6d a \vorking day, the employed rate is specially 
apportioned as follows 

Where the remuneration exceeds 28. but does not exceed 28. G^. 
a working day, the employer pays id for men and 3rf. for women, 
men and women employed contributors each paying 

Where the remuneration does not exceed 28. a working day, 
employer and employed together only contribute Gd. a week in 
respect of male, and 5(Z. in respect of female employed contributors, 
the remaining Id l)eing contributed out of public funds. The tW. 
and r)d. are respectively contributed as follows : — 

Where the remuneration exceeds l8. Cui., but does not exceed 28. 
a working day, the employer contributes Cnl. for men and 4d. for 
women, the employed contributor, whether man or woman, con- 
tributing Irf. (c). 

Where the remuneration does not ejCceed !«. (nl. a working day, 
the employer contributes the whole Gd. payable for men and the 
whole payable for women, the employed contributor contributing 
nothing (d). 

Where the persons employed by any employer or group of 
employers in any class or classes of work are in general in receipt 
of a rate of remuneration which, though liable to fluctuation, is 
normally within any of the following limits per working day, 
namely : — not exceeding Is, i\d, ; exceeding !«. 6f/., but not exceeding 
28. ; exceeding 28., but not exceeding 28. 6d,, the Insurance Com- 
missioners may, by special order, declare that such persons are, for 
the purposes of national health insurance, to be treated as if in 
constant receipt of the normal rate of remuneration, notwithstanding 
that they or any of them may in fact in any week receive a higher 
or lower rate (<?). 


(a) National Insuranoo Act, 1911 (1 & 2 Geo. 5, c. 55), b. 4 (1). 
SoW. II., Part 1. 

(b) The term remuneration *’ is not confined to pecuniary payment ; 
Bee title Master akd Servant, Vol. XX., p. 86. As used in the National 
InsuTonoe Act, 1911 (1 A; 2 Geo. 5, o. 66), it appears to be used in the sense 
in which the term earnings ” is used in the Workmen's Compensation 
Aot, 1000 (6 £dw. 7, o. 68), as to which see title Master and Servant, 
Wol. XX., pp. 201, 202. 

(c) In Don Brothers, Buisi db Co., Lid. v. Scottish National Insurance 
Commieeioners, [1913] 1 Soots Law Times, 221, a woman was paid at 
the rate»of 11 8. Id, a week, being employed ten hours a day for five 
days a week and five hours on Saturdays ; and it was held by the 
commissioneis that was employed six days a week, not five and a 
half days, and that thersfore her remuneration did not exceed 2#. a day. 

W) National Insurance Act, 1911 (1 & 2 Geo. 6, o. 66), s. 4 (1), 
FHoed. H., Part 1. In the ease of “low wage contributors," that is, 
enwoysd contributors of the age of twenty-one or upwardls whose remnnera- 
not i&elude boje^ and lodging, and whose remuneration does not 
' exce^ 2#. a working day, a special card is to be used for stamping purposes 
(see note (a), p. 018, (National Health Insurance (CoUeotion of Contri- 
butions, CottsohdaM Regulations), 1914). 

^ (8) National Insurance Aet,^ 1913 (3 4 Geo. 6, c. 37), s. 26 ; and see the 
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1618. Contributions cease to be payable m respect of employed bsct. a 
contributors vben they reach the age of seventy (/). Ooutfilrii^ 

tlou, 


(ii,) Payrntn^ by Bn^tr. WJWb” 

1619. The employer must pajir, in the iustauce, both his oontriboUdiui 
own and the employed contributor's contributions, but is entitled oom®. 
to recover, by deduction from wages or otherwise, the contributions Bnlaa m to 
payable by the latter. In regard hereto the following rules ^7 ^^* . 

apply 0;):— 

(1) A weekly contribution is payable for each calendar week during (i) Woddy 
the whole or any part of which an employed contributor has lioen oontribuiioni, 
employed. A calendar week is the period from midnight on one 

Sunday to midnight on the following Sunday. No contributions 
are payable in respect of any week during which no remuneration 
has been received or services rendered by an employed contributor, 
nor in respect of any week during which no services have been 
rendered by the employcxl contributor and he has Iwen in rocoi])t of 
sickness or disablement benefits during the whole or any part of 
that week. * 

(2) The employed contributor’s share must l>e recovered, where (2) Recovery 
possible, by deduction from wages or other reniimeration payable in *'*“"*. ^ 
respect of the period for wliicli the contribution is payable, and no 
contract to the contrary can defeat such right of deduction. If this 

is not possible the conlriliutions may be recovenui summarily as- a 
civil debt(k)t but proceedings must Im instituted within three montlis. 


{}^) Unless otherwise prescribed, where the contributor b ‘no* (S) Wbm 
ployed by more than one eiiij)l(U’er in any calendar week the brat 
(imployer in the week is rosponsihle for contributions (/). 


enjployeti. 


National Health fu.'iurauoo (Normal Kate of Komuneration) ProviHtoual 
Order (No. 3), 1914 (8tat. K. & 0., 1914, No. 1267), by which the persons 
employed oUierwise than as ouiworkors in tlie following classea of work 
are to bo so treated, namely : — Hau<l hammcr' I cliaiii making up to and 
iuchidiug y in., by persons of oitbor sex, tile limits of remuneration being 
in this case exceeding Is, Od., but nut exceeding 2s, ; machine-made lace 
and net finishing, including the finishing of the product of plain net 
machines, by persons of cither sex, the limits being then exceeding 2s., but 
not exceeding 2s. 6<i. ; work by women in making M boxes or parto thereof 
made wholly or partially of paper, cardfioard, chip, or similar material, or 
in those branches of the ready-made and wholesale bespoke tailoring trade 
which are engaged in making garments worn by male jiersous, the limits 
being in these cases exceeding 2s., but not exceeding 2s. Od. 

(/) National Insurance Act, lOU (1 Sf 2 Goo. 5, c. 6r>), s. 4 (3). 

(g) Ibid., 8. 4 (2), Inched. III. 

(h) See title Maqistratkk, Vol. XIX., pp. 609, 610. Such method of 

recovery is appropriate in the case of employed persons whose pecuniary 
remuneration comes elsewhere than from thoir employers, as, for example,* 
waiters or cabmen. • 

(i) The National Health Insurance (Collection of Contributions) Con* 
BoUdated Regnlations, 1914, Part V,, provide for eases of contributors 
employed by more than one person in a calendar week. Wldjre any pimouH 
are ordinaruy employed by two or more employers in a week, the Employers 
may submit a scheme as ta the payment of contributions in respect of those 
persons for the approval of the Insurance CommissloncrH. The parties to 
the scheme who have employed any person during the week!* to whom the 
scheme applies are deemed jointly to be the employer of such person. In 
the case of a per.'ion employed as an agent by two <h*marft employers and 
paid by commission etc., the employer in the employmbnt on which tbe 
person employed is mainly depeudent for his livelihood is deemed the* 
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(4) PrincipRl 
and 

immediate 

employer. 

(6) Whei^ 
employer 
bears both 
contributionH, 


(4) Regulations may provide for eases where employed eon- 
tvibutors work under the general control and management of some 
person other than their immediate employer, making such person 
responsible for contributions, an^ enabling him to deduct the 
employed contributors’ contributions from any sum payable by him 
to me immediate employer, the latter in his turn being enabled to 
recover from the employed contributors (k), 

(5) Where no wages or other money payments are paid to 
the contributor, the employer must pay both employer’s and 

employer for tJio purpose of coiitributiouu. In the case of outworkers to 
whom the National Health Insiuauoe (Collection of Contributions) Coii- 
Bolidated Rt;^julationH, 1914, Part IV. (note (n), p. 915, post), do not apply, 
the employer is deemed to be the person to whom work is returned at a time 
when a eontributiou has not already been paid in respect of tlie outworker 
lo r that week. I f it cannot he said that anyone is the first person employing 
the contributor in a particular week, the responsible employer is that one 
who first makes a money payment to the jierson employed in respect of 
his employment in that week. The several employers may enter mto an 
^agreement in the prescribed form for the paymfmt of contributions in rota- 
tion. Employers desiring to enter into such an agn‘ement must sign their 
names in the special book proscribed for tjie purpose. 

{k) lly the National Health Insurance (Collection of Contributions) 
ConsoUdatod Regulations, 1914, Part VI., such provision has been made in 
the following casi^s, the person under whoso general control and manage- 
ment the contributor works being referred to as the “ priiu'ipal employer ’* 
(and shown in brackets in the following list) as distinguished from the 
immediate employer : — (i.) employment in a coal mine witliiu the meaning 
of the Coal Mines Act, 191 1 (1 & 2 Goo. 5, c. 50) (the owner of the mine within 
the meaning of the said Act) ; (ii.) employment in a metalliferous mine 
within the meaning of the Metalliferous Mine^j Regulation Acts, 1872 (35 36 

Viot. c. 77) and 1 875 (38 &. 30 Viet. c. 39) (the owner of the mine within the 
meaning of the said Acts); (iii.) employment in a quarry under the 
(Juarries Act, 1894 (57 & 58 Viet. c. 42) (see title Mines," Minerals, 
AKP Quarries, Vol. XX., p. 034) (the owner of the quarry for the pur])oscM 
of the said Act); (iv.) employment in a factory or workshop within the 
meaning of the Factory and Workshop Act, 1901 (1 Edw. 7, c, 22) (not 
being a tenement factory or workshop, or a factory or workshop within 
which an insured trade within the meaning of the National Insurance Act, 
1911 (1 & 2 Geo. 5, c. 55), Part 11., is carri<*d on, or a quarry under the 
Quarries Act, 1894 (57 & 68 Viet, o. 42) ) (see title FACTORir..s"ANP Shops, 
Vol. XIV., p. 433) (the*bocupierof the factory or workshop) ; (v.) employ, 
ment in an insured trade within the meaning of the National Insurance Act, 
1911 (1 & 2 Geo, 5, c. 55), Part II. (other than the trade of building or of 
tlie conatruction of works), where the immediate employer of the contributor 
himself worka wdiolly or mainly by way of manual labour in or lor the 


buainesH of the principal employer (see p. 887, ante) (the person in whose 
bnsincas or for the purposes of whose business the contributor is employed) ; 
♦(vi.) employment in the trade of building or of the construction of w'orks 
, (within the meaning of the National Insurance Act, 1911 (I dc 2 Geo. 5. 
c. 65), Rched. VI., where the immediate employer of the contributor himself 
works Wholly or mainly by way of manual labour in or for the business of 
the principai employer and where the principal employer has aright to the 
exclusive services oEthe immediate employer of the contributor (see p. 887, 
flHtu) (thc(,peTson iu -whbse business or for the puiposcs of whose businesB 
tho contributor is employed); (vii.) employment in a tenement factory or 
workshop within the meaning of the Factor/and Workshop Act 1901 
(I Edw. 7. c. 22). where the owner of the factory or workshop has right 
to tho exvlusive serviinBof the immediate employer of the contributor (see 
title PACTouiEg AN^,, Shops, Vol. XIV., p. 433) (the owner of the factory 
or workshop), ipntoiher or not persons ore under the general control ana 
management of the principal employer or the immediate employer is a 
qnoBtion of fact (.VffirsW y. King (1913), 110 L, T. 76). 
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contributor’s contributions, and cannot recover any part thereof L 

from the contributor. , Contrlbn* 

(6) No contract may be entered into entitling the employer* to 

deduct from wages or otherwise /I'ecover from tlie contributor tlio (6) No 
employer’s contribution (Q, * contwcUng * 

(7) Deductions made as aforesaid are deemed to Uj entrusted to 
the employer for the purpose of paying the contribution in respect 

of which the deductions were made. catid to 

(8) The Insurance Commissioners may provide, by regulations, contributions, 
that in the case of outworkers {vi) the contributions to bo paid (8) Owt. 
may be determinod by reference to the work actually done instead 

of by reference to the weeks in which it is done (n). 


{1) As to the penalty for deducting from wages the einplo^’er's contribu- 
tion, see p. 999, post. 

(m) For the deliiiition, see p. 908, ante. 

(u) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 4 (2), 
Sched. III. (10). The National Health Insurance (ColletUion of Contribu- 
tions) Consolidated Regulations, 1914, Part IV., provide as follows: — « 
Employers who desire to pay contributions in respect of outworkers by 
rolercnco to the work actually done (that is, the unit int^hod) must 
send to the Coniinissioncrs a notice of entry in the prescribed form. Con- 
tributiojia are paid in respect of units of work, a unit of work being the 
quantity of work in respect of which certain amounts arc paid, after allowing 
any expenses incurred by the outworker which are necessarily incidental to 
the work. Units of work have been determined generally and in the case of 
certain classes of work as follows : — Hand-hammered chain making up t<> c nd 
including H in. (that is, small sizes), the unit of work is work in rcs|>«‘<‘i of 
which is paid 10«f. ; dollied or tommied chain making and haud-hamnn :ed 
chain making of } in. diameter and over up to in. inclusive, 20«.; mac'hine* 
made lac.e and net finishing,inohidingthe finishing of the product of plain 
not machines, 11«. ; the mending in brown of la(3es, nets, and ctirtains, for 
fem^e workers, 1 la. ; the making of boxes or parts thereof made wholly 
or partially of paper, cardboard, chip, and similar material, for female 
workers, 12#,, for male workers, 24#. ; those branches of the ready-diado and 
wholesale bespoke tailoring tiade in (rroat Bn ain which are engaged in 
making garments to be worn by male persons, fer female workers, 19#., for 
male workers, 24#. ; fives and racquet ball covering, 10#. 6d. ; glove making 
by machine, for female workers, 13#. ; the Weaving of horse-hair olotJis for 
tailors and dressmakers in hand looms, for female workers, 12«. 6fi., for main 
workers, 16#. ; fringing knitted scarves, tasseUing dress and hat girdles and 
button making (inoluding braid button coverings, but not silk and mohair 
iluread button covering) in Leek and district, for female workers, 13«. 6d., 
silk skeining in Leek and district, 12#. fid, ; the making of paper bags in the 
city of Bristol, 9#. 3d., and in London, 11#. fid. ; linking and seaming by 
machine in the manufacture of hosiery, for ftuuale workers, 11#. fid. ; 
chevening and marking for hosiery, 10#. ; net braiding in the city of Hull, 
for female workers, 10#. ; net braiding in the borough of Great Grimsby, for 
ferasdo workers, 11#. ; the snooding of fish hooks in the borough of (^reat < 
Grimsby, f(»r female workers, 12«. fid, ; the trimming of felt huts in the 
counties of Lancashire and Cheshire, ifor female workers, 12#. Oa, ; the 
making of straw hats in th^ counties of Bedford and Hertford, 12#. 6d . ; 
shirt making in the city of Manohestor, 10#. ; the canning of buttons, 7#. 6d. ; 
the carding of hooks and eyes, 6#. ; outworkers employed in net making 
by employers carrying on lousiness as net manufacturers in the county 
Dorset, 6#. ; sewing lawn-tennis balls, 10#. fid. AU other classes of work, 
for female workers, 8s. 9d. ; for male workers, 15#. (i6id.,^ehed. Ilf*., 

' Part IIL). Any outworker or employer may claim, on the prescribed 
form, to have the unit of work varied (ibid., Part •IV.). • In respect of 
each unit of work the contribution payable is the same as would be 
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Cn^bD- 
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, Temporary 
nnemploy- 
ment. 


(iii.) Tern^orary Unemploytmia, 

1620. A person iivhose normal occupation is such as to make him 
an* employed contributor is, for the purpose of reckoning the number 
and rate of contributions, deemea to continue to be an employed 
contributor although temporarily unemployed, but it is otherwise 
if the unemployment continues beyond twelve months, unless due 
to inability to obtain employment and not to any change in his 
normal occui)atioii (o). 


Contribution 
in case of 
exempted 
pereoni. 


(iv.) Effect of AVem/jfton. 

1621. Although a person who holds a certificate of exemption (;>) 
is not required to be insured, and therefore is not liable to pay 
contributions, the employer of such person remains liable to pay 
the employer’s contribution (q) in respect of such person (r). 


Suu-Skct. 2.-- Volantanj (-ontribuion. 

Voluntary ^ 1622. The ‘‘ voluntary rate * payable by voluntary contributors 

is based upon the age of the voluntary contributor and is ascer- 
tained from the tables for insured persons prepared by the Insurance 


payable eauh week if the speoial provisions as to outworkers did not 
apply (see j). 915, ante). If in any year fifty -two contributions have been 
paid by or in reapeot of an outworker, he is entitled to a oeitifioate that 
all contributions in respect of him for that year have been paid, and no 
further contributions are payable by any of his employers during the 
remainder of that year. For the purpose of calculating the number of 
contributions paid or of reckoning arrears, the total sum paid in respect of 
an outworker is reckoned as though it consisted of weekly contributions. 
There are special cards for stamping purposes in the case of outworkers. 
An outworker regularly employed by an employer who has not given 
notice of entry may give written notice to such of his employers as have 
given that notice of entry that he desires that the special provisions as to 
outworkers shall no longer apply to him. The employer must post up 
on his proinisea the foregoing table of rates and a statement of the relevant 
units of work, and must keep records of work given out. Employers must 
obtain the necessary ca^s and issue them to their outworkers as necessary. 
The employer may terminate the foregoing system by sending to the 
Insurance Commissioners a notice of withdrawal not loss than one month 
before the date on which it is to take effect. The foregoing arrangement in 
regard to the payment of contributions does not apply to outworkers 
whose units of work would amount to not less than 30«. in the ease of men 
and 17if. W, in the case of women, or to outworkers who do not themselves 
do the greater part of the work given out to them (National Health 
Insurance (l^ollection of Contributions) t'onsoiidated Regulations, 1914, 

, Part IV.). Save as aforesaid, ibid.. Part II. (see note (o), p. dlS, post)] 
appHes to the employment of outworkers. 

(o) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 79, 

(p) See p. 911, ante. 

iq) See pp. jUl, ‘ 

(r) National Insurance Act, 1911 (1 & 2 Geo. 6. c. 66), s. 4 (4). The 
Kational Health Insnranoe (Collection of Contrihutions) Consolidated 
Regulations, 1914, prescribe speoial cards for flie purpose of stamping in 
tke^ease of t^he persona referrw to ; also exemption books ” which are 
to bo returned by exeifirpt persons with the certificate of exemption when 
the latter expim or^f* surrendered. As to the benefits to which exempted 
persons are entitled, see pp. 930» 931, poet. 
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Commissioners ( 3 ). Where, ^liowevef/a person who has^^been m 
emplojed contributor for five years or upwards (('), or a pei^on who* 
being of the age of sixty or upwards, shows to the satisfaction of the 
Insurance Commissioners that he /has ceased to be insurable as an 
employed contributor (a), becomesla voluntary contributor, his rate 
of contribution continues at the employed rate (a). In the case of 
a voluntary contributor whose total income from all sources exceeds 
;gl60 a year, but who is entitled to be a voluntary contributor for 
the reason that he has been an insured person for a period of 
five years or upwards (fc), the weekly contribution which would 
otherwise be payable by him is reduced byld. (c). Contributions 
by voluntary contributors cease at the age of seventy (d). 

1623. If an insured person becomes a member of an approved 
society (c) as a voluntary contributor, the rate pfiyable in respect of 
him remains the voluntary rate, although he becomes emploj^ed 
within the meaning of the Aet(/), until he gives notice in the pre- 
scribed form of his wish to be transferred to the employed ratG(f;). 
Until such notice is given the employer pays the employer's con- 
tribution of the employed rate (h), such payments being treated as in 
part satisfaction of the contributions at the voluntary rate payable 
by the contributor, and if the contributor fails to pay the Imlance 
he is deemed to be in arroar to that extent (i). Uix)n giving the 
notice referred to, the employed rate (h) becomes payable (k), 

1624. If an employed contributor (f) within live years from Ins 
entry into insurance ceases to be employed and becomes a volvinl urv 
contributor (m), he is deemed to be in arrear as from the date of 
becoming a voluntary contributor, to the amount of the difference 


(«) National Insurance Act, 1911 (I & 2 Geo. 0 . 55), 8. 5 (1). For tiio 
rates for male and female voluntary conlTibutors at various u^es, see 
p. 1 000, posU Persons entering into insurance w jt '\in sixty -five weeks of the 
commencement of the Act, i.e., before the lath (U)tober, 1913, did so at 
special rates ; see National Insurance Act, 1911 (1 & 2 Goo. 5, 0 , 55), s. 5 
(1) (a); National lusuranco Act, 1913 (3 & 4 Goo. 5, «. 37), s. 2 (2); 
andl'able 1. of National Health Insurance (Voluntary Kale) Kcgiilatious, 
1914 (Slat. 1914, No. 1118). 

(f) National Insuranoo Act, 1911 (1 A; 2 Geo. 5, c. 55), h. 5 (1) (h). 

(a) National Insurance Act, 1913 (3 A 4 Geo. 5, c. 37), h. 4. 

(a) As to the employed rate, sec pp. 911, 912, anfe. 

(5) See p. 911, ante, 

(c) National Insurance Act, 1913 (3 A 4 Geo. 5, e. 37). h. 10 (1). This 
re4uciiou in contribution Is in consideration of loss of medical bcm lit 
(ibtd., and see p. 920, poet). 

(d) National Insurance Act, 1911 (1 A 2 Geo. 5, c. 55), s. 6 (2). 

(e) See p. 042, post. , 

(f) See p. 905, ante. 

(g) National Insurance A^f, 1911 (1 A 2 Geo. 5,c. 56^, s. 6 (1). For the 

prescribed form of notice, see National Health Im^urAice (yransfeft: from 
Voluntary to Employed Bate) BegulatioDH, 1913 (Btut. B. A p., 1913, 
p. 991). . 

(h) See pp. 911, 912, anfi. 

(t) National Insurance Act, 1911 (1 A 2 Geo. 5, 0 . 55), s. 6^3)* 

► {k) Ibid., 8. 5 (2). 
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Woes aj^d Laboue; 


Sect. 4. betweei^he aggregate oontributions paid by or in respect of him 
Coatribu- since hie entry into insurance and the aggregate of the contribu- 
tions. tions which would have been payable by him had he been a 

voluntary contributor throughoul (n). 

Sub ‘Sect. 3. — MiscellaneoiLS Provitioris. 

Prion'ty in 1625- Contributions payable in respect of employed contributors 
bankrujKcy. by ^ bankrupt or a company being wound up have the same priority 
as contributions payable in respect of workmen in an insured 
trade (^)). 

Regulations. 1626. The Insurance Commissioners may make regulations as 
to the payment and collection of contributions (a). 


(m) National Insurance Art, 1011 (1 2 (Iro. 5, e. 55), s. <5 (4). As to 

the eflcct ot arrearB, see p. 920, post. 

(o) National Inaurauco Act, 1011 (1 & 2 Geo. 5, c. 55), s. 110; and ace 
^ p. 891, ante, 

(o) National Insurance Act, 1011 (1 &i. 2 Geo. 6, c. 65), a. 7. The 
National Health Insurance (Collection' of Contributions) Consolidated 
Rcgulatioua, 1014, provide as follows in regard to employed con- 
tribiitora : — Contributions are paid by means of stain pa aftixed (and 
then cancelled) by the employer to contribution cards of tin; proscribed 
form. The stamps are procurable through the Post Oftieo (for the 
statutory provisions as to stamps, sec National Insurance Act, 1911 (1 & 2 
Goo. 6, c. 65), s. 108 ; as to regulations made under that provision by 
the Inland Revenue (Commissioners, see note (c), p. 800, onie). A person 
entering an omployment which entails compulsory hcallli insurance 
must before doing so, or if already in such employment and under 
sixteen must before attaining that age, nppJy to his approved society {see 
pp. 037, 038 poni) or, if be is not a member of an approved society, to the 
local post office for an insurance card. Application must similarly be made 
for a new card if the period of cuneru^y of one expires, or if the contributor 
is transierred from one society to another, or changes to an approved 
society from deposit insurance (see p. 043, posl), or if the curd is lost or 
rendered useless. If an employed contributor fails to deliver a card to his 
employer the latter should procure an emergency card from tlic post office. 
Arrangements may be maife whereby stamps may be affixed at times or 
oontributioiiH paid in n manner othenviso than as prescribed herein, so, 
however, that no contribution is paid later than the date on which the wage.8 
for the period covered by the contributions are paid, unless deposit is made by 
way of security. Car<ls m ust be surrendered t o the approved society or, if the 
contributor is not a member of a society, mu.st bo forwarded to the insurance 
I 'ommissionors by the contributor on leaving or, if he has been a deposit con- 
tributor, on joining an approved society, on a change of approved society, 
^on the card becoming defaced, on the e.xpiration of its period of currency, 
oil becoming a voluntary contributor, on ceasing to be an insured person, 
and, in the case of a woman, on coiisiug on or after marriage to be 
employed. Arrears must be paid by means of a special arrears card 
obtainable from the approved society. The foregoing regulations apply 
to voluntary contributors, except that in the case of deposit con- 
tributors^ (seetp. 943, (wst) the Insurance Commissioners take the place 
of the Post Office for tn© issue of cards, while the contributor himself does 
the necessary affixing and cancelling of stamps The contribution of a 
voluntary contributor is payable on the first day of each week unless he 
hi then incapable of work by reason of illness of which notice baa been 
given, when it is payal!>le on the first day of that week after the termino- ' 
lion of the incapacity. If the contributor is so incapacitated for a oon- 
tinuouB period of more than six days extending over parts of two weeks. 
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1627. An employer may make an arrangement thr^gh the 
Board of Trade whereby, in respect of workmen engaged by him 
through a labour excliange (b\ or in his employ at the date of 
such arrangement, the performa^4ce of all or any of his duties 
under the statutory provisions relofting to national health insurance, 
whether on his own or his workmen’s behalf, may bo \indertaken 
for him by the labour exchange (c). 

Sect, 5. — Classification of Benefits, 

Sub-Sect, \.—In General. 

1628. Insured persons, whether employed contributors (d) or 
voluntary contributors (e), are entitled to the following benefits, 
namely (/) :~medical benefit (g), sickness benefit (//-), disablement 
benefit (t), maternity benefit (k\ and sanatorium henofit (/), whilst 


no contribution is payable for the se<5ond week. Tn addition to bis card, 
tlie insured person is to be supplied witli an jnsurauee book for the purpose 
of recording particulars of contributions, benefits, and ancears. The book 
is issued by an approved society with the card or, in the case of deposit con- 
tributors, by the Insurance (lomrrtisKioners. Tlie contributor must deimslt 
the book with the society when giving notice of disease or diRablement or 
when claiming maternity bonelit. The contributor must deposit his book 
upon surrendering his card with his society or, if he is not a member of a 
society, must send it to the Insuianco (JorninissiontTB, and with his society or 
the Insurance Cotnmissionors upon the expiration of iU period of currency or 
when it is so defaced os to be useless, and on his transfer to another y 
with tlie society ho joins, and if he has been a deposit contributor, or» lus 
becoming a member of a society, with that society, and when he leaves a 
society oth<jrwiso than by transfer, witJi that society. As to the return of 
a card or book to a contributor by the employer by post and the liability 
of the latter in Ciiso of Joss, see Prive v. Webb, [lOl.'l) 2 K. ll. 207 ; and 
note (c), p. 890, ante. As to the penalty for buying, taking in pawn or in 
exchange insurance cards or books, p. 999. post. There arq special 
re^gulations for outworkers (see note (n), p. 91' anU), grouped employers 
(see note (i), p. 912, ante), intermediate employers (see note {k), p. 914, 
ante), soldiers and sailors (sewj note (c), p. 980, post), and the mercantile 
marine (see note (1), p. 980, post). The duty to affix stamps to a cord may 
be lawfully delegated by the employer, but he delegates it at liis risk, for if 
the duty is not performed he is guilty of an offence {Godman v. Croftan 
(1913), 30T. L. U. 193). 

{b) See p. 878, ante ; and compare pp. 896, 897, ante. 

(c) Nation^ Insurance Act, 1911 (1 2 (ieo. 5, c. 5.5), s. 99 (1).^ Any 

such arrangement must provide tliat the employer is to deposit with the 
Board a sum suflicicnt to cover the maximum amount of the contribu- 
tions payable by the employer for three months or during such less period 
as may be agreed upon, both on his own and the workrricira behalf ; that 
the position of the workman as to obtaining and delivering his card is not 
to be less favourable than before ; and that the employer is to pay the 
cost to the Exchequer of the performance by the Board of Trade of such 
duties on his behalf (Board of Trade Regulations dated the 26th Juno, 
1912 (Stat. R. & 0., 1912, pi, 1022) ). , , 

(d) See p. 905, ante. • • , 

(e) See p. 911, ante. • 

(/) National Insurance ^ct, 1011 (1 & 2 Oo, 5, c. 65), .hs. 1 (1), 8(1), 

(ff) See p. 920, post. 
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in cert(^ cases further benefits are payable, known as additiobal 
l)enefit8^u). 

* Sub-Sect. 2 . — Medical Benefit, 

1629. Medical benefit ” me^ns medical treatment and attend- 
ance, including the provision of proper and sufficient medicines, and 
such medical and surgical appliances as may be prescribed by 
regulations (n), but not including medical treatment or attendance 
in respect of a confinement (o). 

A voluntary contributor whose total income from all sources 
exceeds J61G0 a yfiar, but who is entitled to be a voluntary con- 
tributor for tlfe reason that he has been an insured person for a 
period of five years or upwards (p), is not entitled to receive medical 
benefit (g). A person who is of the age of sixty-five or upwards at 
the time of entering into insurance is not entitl^ to medical benefit 
after the age of seventy unless the number of weekly contributions 
paid by or in respect of him exceeds twenty-six (a). 

Sub-Sect. 3. — f^irkness Benefit. 

1630. “Sickness benefit’* means, periodical payments whilst 
rendered incapable of work by some specific distiase or by bodily 
or mental disablement, of which notice has been given, commencing 
on the fourth day of such incapacity (/>), and continuing for not 
more than twenty-six weeks. A day on which the incapacitated 
person was prevented, by the incai)acily, from doing any effective 
work is treated, for this purpose, as a day of iniJapacity, hut a 
Hunday is not so treated unless he would, but for the incapacity, 
have worked on that dHy(c). The contributor is not entitled to 
thi.s benefit until twenty-six weeks have elapsed since his entry 
into infliiraiic(3, and at least twenty-six weekly contributions liave 
been paid by or in respect of him ((/). The right ceases at the age 
of seventy (f?). 

When an insured person recovers from the disease or disablement 
in respect of which he has received sickness benefit, any recurrence 
thereof, or any subsequent disease or disablement, is deemed to be 
a xsontinuation of the« previous disease or disablement, unless in the 


(m) See pp. 924, 92.*), met 

(n) No medical beiieut was available before tlio 15tb January, 1913 
(National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 8 (8) (a) ). The 
regulations in force are the National Health Insurance (Medical Benefit) 
R^ttlations (England), 1913 (Stat. R. & 0., 1914, No. 51. 

(o) National Insurance Act, 1911 (1 A 2 Geo. 5, c. 55), s. 8 (6). 

(p) See p. 911, ante, 

(q) National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), s. 10 (1). As to 
the cofiipensating reduction in oontiibution, see p. 917, ante. 

{a) National Insurance Act, 191.3 (3 & 4 Geo. 5, c. 37), s. 3 (2). As to 
weekly oontributiotis, see pp. Oil, 912, ante. ^ 

(b) Notional Insmafioe Act, 1913 (3 & 4 Geo. 5, c. 37), s. 13. 

\d) National Insurance Act, 1911 (1 & 2 Gco^ 5, e. 55), s. 8 (8) (b). The 
** disease or disablement ** means such disease or disablement as 
would eutitlii an insunsd person to sickness or disablement benefit 
s. 79), As to the w^kly contributions referred to, see pp. 911 , 912, ante, 

(«) Nationaripsurance Act, 1911 (1 & 2 Geo. 6, c. 55), s. 8 (3). 
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meanwhile at least twelve months have elapsed (/), but where by 
reason of his right to compensation or damages a part only 
sickness benefit has been paid to an insured person (^), he is to he 
treated, for the purposes of this prbvision, as having been in receipt 
of sickness benefit for a period lyearing the same proportion to the 
whole period in respect of which such part benefit was paid to him 
as that part bears to the whole benefit, and the period so resulting 
is deemed to have been continuous and to have expired on the last 
day of the incapacity in respect of which the partial benefit was 
paid(fc). 

A woman is not entitled to sickness benefit for four weeks after 
her confinement, unless suffering from disease or disablement not 
connected directly or indirectly with her confinement, except w’here 
she is herself an insured person and a married woman, or, if the 
child is postliumous, a widow, in which case she is entitled to sick- 
ness benefit in respect of her confinement in addition to the 
maternity benefit to which she or her husband may be entitled (0, 
or alternatively to a maternity l)enefit in addition to any maternity 
benefit to which she may be otherwise entitled in respect of her 
husband’s or her own insurance. Approved societies and insurance 
committees must make rules requiring any woman in respect of 
whom any such sum is payable in respect of her own insurance 
to abstain from remunerative work for four weeks after her con- 
finement (A*). 

1631. The ordinary rate of sickness benefit is in the case of tnea 
10«. a week, and in the case of women la. fid. a week, througln>ut 
the whole period of twenty -six w’eeks {1), 

In the case of insured persons who are under the age of twenty- 
one and unmarried then; is a reduced rate of benefit as follows : 
during the first thirteen weeks 6«. a week for nialos and 58. for 
females, and during tho second thirteen wee ks t}s. a week for males 
and 48. for females (m); but in the casu of an insured person 
who is a member of an approved society (a) and who can prove 
that one or more members of liis family are wdiolly or mainly 


(/) Natioual Insurance Act, 1911 (1 A 2 5, o. 55), s, 8 (5); National 

Insurance Act, 1913 (3 & 4 Goo. 6, c. 37), s. 12 (1). 



where an insured person who has received 5/r. a week as compensation and, 
under the National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 11 (1), 
68. a week only a^ sickness benefit during a period of twenty weeks, 
recoveis, and then within twelve moiitlis asain falls sick, the period of 
twenty weeks is to be regarded as a period arrived at by tho formula 
X : 20 : : 5 : 10, i.e. 10 weeks, and the insured person accordingly ipmainB 
entitled, not to six weeks only, but to sixlcon weeks of sickness benefit 
during the twelve months. ^ ^ 

(t) National Insurance Act, 1^1 (1 & 2 Geo. 5,^. 55), 8 (G), * Aa tc 

maternity benefit, see pp. 923, 924, post ; as to marriage corf iiiaatos, eo( 
note (*)),p. OlO.onfe. , 

(k) National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), s. 14 (3). 

\l) National Insurance Act, 1911 (1 A'; 2 Geo. 5, c. 45)^ 8. 8 (2), 
» Sched. IV., Part I., Table A. 

(m) Thid,, 8. 9 (1), Sched. IV., Part I., Table B. 

(fi) See pp. 037 tl $eq., post 
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dependent upon hinii the society must dispense with such 
reduction (o). 

* 1632. There is a reduced rate (^f sickness benefit, but with a mini- 
mum of 58. a week, in the case of insured persons who, not having been 
previously insured, become employed contributors subsequently to 
the 12th October, 1913, and are, when becoming so insured, of the 
age of seventeen or upwards. The reduced rate does not apply if 
such employed contributor proves that since the age of^ seventeen 
his time has been spent m a school or college, in indentured 
apprenticeship (p), or otherwise under instruction without wages, or 
otherwise in the completion of his education, or if he undertakes to 
pay the difference between the voluntary (q) and employed (r) rates, 
or pays to the Insurance Commissioners, to be credited to his 
society, such capital sum as will suffice to secure him benefits at 
the full rate. The reduced rate is fixed in accordance with tables 
prepared by the Insurance Commissioners («). Such an insured 
person may subsequently qualify for a higher rate by electing to be 
treated as having become an employed contributor as from the age 
of seventeen or as from the 12th October, 1913, whichever is the 
later date, and as being in arrear for kll contributions which, had he 
become an employed contributor at that date, would have been 
payable in respect of him between that date and the date when he 
actually became an employed contributor (t). 

Where any insured person’s rate of sickness benefit exceeds two- 
thirds of his usual rate of wages or other remuneration (a), such 
rate of benefit may be reduced as the society or committee 
administering the benefit (h) may, with the consent of the Insur- 
ance Commissioners, determine, additional benefits (c) of a value 
equivalent to the reduction being, however, granted (d). 

Where an insured person gives notice of his desire to be changed 
from the voluntary to the employed rate he is only entitled to the 
reduced sickness benefit which would have been payable had he 
not previously been insured, subject to such additions as may, 
according to tables prepared by the Insurance Commissioners, 
represent the value at that time of his previous contributions (e). 

Sub-Sect. i.—DUahlmmt Benefit. 

1633. Disablement benefit ” means, in the case of the 
disease or disablement continuing after the determination of 


(o) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), s. 9 (1). 

\p) As to apprenticeship, see title Master and Servant, Vol. XX., p. 79. 

(q) Seepp. 916, 917, ante. 

(r) JSeo pp, 911, 912. ante. As to the transfer values of persons under- 
taking to pay such difference, see National Health Insurance (Transfer 
Value?) Roipilations, 1014. 

(s) For these tahlos; see p. 1001, post 

(t) National Insurance Act, 1911 (I & 2 Geo. 5, c. 56), s. 9(4); National 
Insurance Act, 1913 (3 & 4 Geo. 6, c. 37), s. 2<1). 

„ M As to the meaning of ** remuneration,” see note (5), p. 912, ante, 
lb) See p.' 054, posU, 

(e) See pp. 924, 926, post 

(d) Nation aMnsdhance Act, 1911 (1 & 2 Geo. 6, o. 55), s- 9 (2). 

(e) Ibid., i 6 (2). 
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sickness benefit (/)» periodical payments so long as so rendered sbot. s. 
incapable of work by tbe disease or disablement. This benefit is Classifloa* 
not available for an insured person until 104 weeks ho^e tioncf 
elapsed since his entry into insiirance, and at least 104 weekly BMiefits. ^ 
contributions have been paid or in respect of him (j?). The 
right to the benefit ceases at the age of seventy (/t). Disablement 
benefit, or the alternative additional maternity benefit, is payable 
to a woman in respect of her confinement in addition to maternity 
benefit only on the same conditions as those on which sickness 
benefit, or the alternative additional maternity I)enefit, is payable 
in respect of a confinement in addition to maternity benefit (0. 

1634. The ordinary rate of disablement benefit is a week for Raios of 

men and women alike (k). b(‘iu‘(u. 

Ill the case of female insured persons who are under the age 
of twenty-one and unmarried, there is a reduced rate of benefit, 
namely, is, a week(/). The society must dispense with such reduc- 
tion if the insured person has relations dependent upon her as in 
the case of reduced sickness benefit (w). t 

Where any insured person’s rate of disablement benefit exceeds 
two-thirds of his usual rate of wages or other remuneration, such 
rate of benefit may he reduced on the same conditions as in the 
case of sickness benefit (a). 

Ri7B-Si:(T. ft. — MaffTnily Benefit. 

1635. “Maternity benefit” means payment of a sum of 1^0^. when 
in the case of the confinement of the wife, or, where the chad 

is posthumous, of the widow of an insured person, or of any other 
woman who is an insured person. No insured person is entitled 
to this benefit until twenty-six, or in the case of a voluntary 
contributor (o) fifty-two, weeks have elapsed since his entry into 
insurance, and at least twenty-six, or in the case of a voluntary 
contributor fifty-two, weekly contributions (/>) have been made 
by or in respect of him {q). 

1636. Where a woman who is an employed contributor (r) is the Where 
wife, or, if the child is posthumous, thp widow, «f an insured person, 

then, if her liusband is, or was at his death, a member of an ^ ^ 
approved society («), and by reason of an insufficient number of 


(/) See p 920. ante. 

Ig) National Insurance Act, 1911 (I & 2 Geo. 6, c. 55), s. 8 (8) (c). 

{%) Ibid.y 8. 8 (3). 

(i) See p. 921, ante. 

(k) National Insurance Act, 1911 (I & 2 (Jco. 5, c. 55), s. 8 (2), Sched. 1 V'., 
Parti., Table A. 

(i) ibid., s. 9 (I), Sched. IV.. Part I., Table B. 

(m) Ibid., 8. 9 (1); sec pjB 921, 922, ante. t • 

(n) National Insurance Act, foil (1 & 2 Geo, *6, o, 55f, s. ft (2); see 

p. 922, ante. * 

( 0 ) Seep. 911, ante. » 

(fl) Seepp. 911, 912, ante. ♦ 

I (g) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 65). s. 8P(8) (d). As 
to obtaining marriage certificates, see note (p), p. 910^ ante, 

(r) See p. 905. ante. 
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eontributions having been paid by or in respect ol him, or on 
account of arrears (t), no matemily benefit; is payable in respect 
of his insurance, she is entitled, on her confinement, to receive in 
respect of her own insurance tli^ sum that she would have been 
entitled to receive if he had not been an insured person. If her 
husband is, or was at his death, a deposit contributor (it), and by 
reason of an insuflicient number of contributions or of the 
insufficiency of the sum standing to his credit in the Deposit Con- 
tributors Pund(i;) no maternity benefit or a sum less than the full 
maternity benefit is payable in respect of his insurance, she is 
entitled, on her confinement, to receive in respect of her own 
insurance such sum as, with any sum payable in respect of her 
husband’s insurance, equals the sum she would have been entitled 
to receive if he had not been an insured person (lo). 

1637. In deciding whether or not to make an order under the 
Bastardy Laws Amendment Act, 1872 (:c), for the payment of the 
expenses incidental to the birth of a child, the justices are not to 
take into consideration the fact that the mother is entitled to 
maternity benefit (y). 

Sud-Seot. $.^Sanatorium BtntfiU 

1638. Sanatorium benefit means the treatment in sanatoria or 
other institutions or otherwise of such cases of tuberculosis or such 
other diseases as the Local Government Board with the approval 
of the Treasury may appoint (-?), as may be recommended for such 
benefit by the insurance committee administering the benefit (a). 
The insurance committee may pay the whole or part of the expenses 
of conveying the patient to or from the institution (6), and may 
extend the benefit to an insured person’s dependants resident within 
their ai;ea, that is to say, to persons dependent wholly or in part 
upon the insured person’s earnings (c), 

Suij-Sect. 7 . — Additional Benefits. 

1639. There are certain benefits, called “ additional benefits,” 
to which certain ii/sured persons may in certain circumstances 
become entitled (d). These additional benefits are the following, 
namely 


(t) See p. 926, post. 

(«) See p. 93], post 
(v) See p. 973. post 

(id) National Insurance Act, 1913 (3 & 4 Geo. 6, o. 37). R. 14 (2). 

(«) ^6 & 36 Viet. c. 66 ; see title Bastardy, Vol. IT., p. 449. 

(y) National Insurance Act, 1911 (1 A 2 Geo. 5, c. 66), s. 18 (2). 

(d) Ibid., B. 8 (8), imposes no limitations as jn the case of other benefits; 
and the^rigb^ to this benefit, where granted, begins with entry into 
Insurance. 

{u\ Ibid,, s. 16 (3). As to the insurance eoipmittee, see pp. 933 et seq., 
post 

* {b) National Insurance Act, 1911 (1 A 2 Geo. 5. c. 66), s. 16 (4). 

(d) Ibid., 88. 17 (l][/79. Dependency is ascertained by the insurance 
committee {ibid., s.*^}. 

(d) Ibid., *. 8'(1) (f), Sched. IV., I*art II. 
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(1) Medical treatment and attendance for any persons dependent 

upon the labour of a iiieiiiber ; ^ 

(2) The payment of the whole or any part of the cost of dental 

treatment ; t 

(8) An increase ol sickness benefit or disabloiiient benefit (e) in 
the case either of all members of the society or of such of them as 
have any children or any specified number of children wholly or in 
part dependent upon them ; 

(4) Payment of sickness benefit from the first, second, or third 
day after the commencement of the disease or disablement (,/’); 

(5) The payment of a disablement allowance to members though 
not totally incapable of work (o) I 

(6) An increase of maternity benefit (h) ; 

(7) Allowances to a member during convalescence from some 
disease or disablement in respect of which sickness benefit or 
disablement benefit has been payable ; 

(8) The building or leasing of premises suitable for convalescent 
homes and the maintenance of such homes ; 

(9) The payment of pensions or superannuation allowances* 
whether by way of addition to old age pensions under the Old Age 
Pensions Act, 1908 (i), or otherwise ; 

(10) The payment, subject to the prescribed conditions (A), of 
contributions to superannuation funds in which the members are 
interested (1 ) ; 

(11) Payments to members who arc in want or distress, including 
the remission of arrears whenever such arrears may have become 
due ; 

(12) Payments for the personal use of a member who, by reason 
of being an inmate of a hospital or other institution, is not in 
receipt of sickness benefit or disablement benefit (m); 

(18) Payments to members not allowed to attend work on 
account of infection ; 

(14) Repayment of the whole or any part of contributions there- 
after payable under the statutory health insurance provisions by 
members of the society or any class thereof. 



(cj 8cc pj). 1)22, 923, ante. 

If) See p. 920, ante. 

(V) PP 

(h) Sec pp. 923, 024, ante. 

(i) 8 EUw. 7, 0 . 40 ; see title Puon Law, Vol. XXir., pp. 616 et eeq. 

{k) For these conditions, see the National licaJtlj liisiirouce (Contribu- 
tions to Superannuation Funds) Regulations, 1913 (Slat. K, & 0., 1913, 
p. 989). The fund to which contributions are paid must bo approved by 
the joint committee (see pp. 932, 933, poxt), and the benefits to bo provided* 
out of the fund in consideration of coiiiributions thereto are subjf^t to the 
same approval. The accounts of the fund are audited by the joint com* 
initteo, and the joint committee also sees that a p^odical valuation of 
its assets and liabilities is effected. • • ^ 

{1) In regard to benefits (9) and (10), where a pension or suposaiinuAtioii 
allowance is payable by m approved society in whole or in part as there 
referred to, it may be made a condition of the grant of such pension or 
, aUowance tliat the right to sickness and disablement benefihl (see pp. 920, 
922, 923, anU)j or either of them, may be wholly or partly cicluded 
(National Insurance Act, 1911 (1 & 2 Geo. 6, c. 66), m 8 (>))• 

(m) See p. 927, poet. 
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abroad. 


Arrears. 


Sect. 6. — Benefits in Special Cases, 

Sub-Sect. 1 . — Jfetidence Abroad, 

1640. No insured person is entiled to any benefit while resident 
temporarily or permanently outside the United Kingdom, but 
temporary residence in the Isle of Man or the Channel Islands 
disqualifies for medical benefit only. Moreover, if a person is 
temporarily resident outside the United Kingdom elsewhere than 
in those places with the consent of the society or committee 
administering the benefit, such society or committee may allow him 
to continue to receive sickness or disablement benefit. A person 
resident outside the United Kingdom is not disentitled to maternity 
benefit in respect of his wife’s confinement if she is at the time 
of her confinement resident in the United Kingdom (n). 

Sub-Sect. 2 . — Arrtan of Oontributions, 

1641. In calculating arrears of contributions no account is taken 
of arrears accruing during any period when the insured person in 
question has been, or would have been had he not become disentitled, 
in receipt of sickness (o) or disablement (p) benefit ; or in the case 
of a woman who is an insured person and is herself entitled to 
maternity benefit {q) during two weeks before and four weeks after 
her delivery, or in the case of maternity benefit payable in respect 
of the posthumous child of an insured person during the period 
subsequent to the father^s death (r). In all other cases insured 
persons who are in arrear are liable to such reduction, postpone- 
ment, or suspension of benefits as may be prescribed, but any such 
reduction, postponement, or suspension of benefit must be approii- 
mately equivalent to the value of the loss occasioned by the failure 
to pay the contributions in arrear. The Commissioners may by 
regulations prescribe the time within which, and the conditions 
under which, arrears may be paid up (s). 


(n) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 55), s. 8 (4). 

(o) Soo p. 920, ante. 

(p) See pp. 922, 023/iin(e. 

iq) See pp. 923, 924, ante, 

(r) National Insurance Act, 1911 (1 & 2 Geo. 5,c. 55), s. 10(4) ; National 
Iiisiiranco Act, 1913 (3 & 4 Goo. 5. c. 37), s. 8. In the case of an 
employed contributor arrears are, furthermore, not counted which accrue 
before the 15th July, 1913 (ibid,). 

(s) National Insurance Act, 1913 (3 & 4 Geo. 6, o. 37), s. 8. The National 
health Insurance (Arrears) Regulations (No. 2), 1914 (Stat. R. & 0., 1914:, 
No. 1036), prescribe, in the case of insured persons who are employed or 
voluntary contributors, the manner of calculating arrears, the consequent 
roduotidn, suspension, or termination of benefits, and how the right to 
benefits may be resumed. When medical benefit is suspended by reason 
of arrears or marriaie in the case of a member'bf an approved society (see 
pp. 975, 9*76, ®3j<), Society is to give nbtioe to the insurance committee 
(see pp. 933 et seq., post) and the committee to the insured person’s medical 
attendant (see p. 946, post) or approved institution (see pp. 949, 950, post) 
(Kational Health Insurance (Memcal Benefit) Regulations (England), 1913, 
xegulations 26 (b), 29)u;' and see p. 946, post. As to the proonrin^ and » 
stamping of ** arrears cards,’* see National Health Insurance (OoDection o^ 
Contributiona) Consolidated Regulations, 1914, Part II., and note (a), 
jp, 918, ante. 
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1642. In the case of an employed contributor who is a member 

of an approved society (a), that portion of any arrears which i« Beuefitt 
represent^ by the part which would have been payable by to Special 
employer (Z») had the employed Contributor continued in employ- (hwa. 
ment will be excused, if such Employed contributor pays to his ifembenof 
society such part of the arrears as would, had he continued in approved 
employment, have been payable otherwise than by the employer, 
and the amount of the arrears will be reduced accordingly. For 
the purpose of calculating such respective parts of arrears the rate 
of remuneration will be deemed to exceed 2s. 6d. a working day (6), 
unless the employed contributor proves to the society that his usual 
rate of remuneration was 6d. a working day or less, in which 
case his rate of remuneration will be deemed to be such usual 
rate(c), 

Scb-Sj3CT. S.^lnmaiei of Imtitutiom. 

1643. No sickness, disablement, or maternity benefit is payable to inmatoi of 
or in respect of any person while such person is an inmate of any institutionB. 
workhouse, hospital, asylum, convalescent home, or infirmary, < 
supported by any public authority or out of any public funds or 

by a charity or voluntary subscriptions, or while an inmate of a 
sanatorium or similar institution as the recipient of sanatorium 
benefit ( J). 

The money so withheld is to be applied in one or other of the Application 
following ways, namely (c) :~for the maintonanco of the dojMui- money 
dants (/) of the person in question in such manner as the bo<ly 
administering the benefit (g), after consultation, if possible, with such 
person, may think fit, or for the general purposes of the sanatorium or 
similar institution in which the person in question is receiving treat- 
ment, if he has no dependants (/t) and is a member of an approved 
society (0 ; or towards the maintenance of the person in question in 
the institution of which he is an inmate if an agreement to that 
effect has been entered into between the lostitution and the body 
administering the benefit (/:), and if the person in question is a 
member of an approved society (i) and has no dependants (m), 
provided that the institution is supported by a charity or by voluntary 
subscriptions. Any such sum as is not so a|)pliea may be applied 


(а) See pp. Oil, 912, ante, 

(б) See pp. 911, 912, ante. 

\o) National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), B. 7 (1). Tho 
Insurance CommissionerB may make regulations for carrying this provision 
into effect [ibid., b. 7 (3) ). As to compensating flnanoial arrangements 
between the societies and the Commissioners, see pp. 962, 963, post, 

(d) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), 8. 12 (1). Ab to* 

the bonoffts referred to, see pp. 919 et seq.y ante.. • 

(e) IMd., 8. 12 (2); National Insaraucc Act, 1013 (3 & 4 Geo. 6, c. 37), 

8.15(1). • f 

(/) Namely, persons wholly tir in part depenient up<fu his eamings 
(National Insurance Act, 1911 (1 & 2 Geo. 6, o. 56), B. 79). • 

{a) See pp. 932 et seq.» post, 

(A) See note (/), supra, 

(i) See pp. 937, 938, post, 

(k) See pp. 1^32 et seq., post, 

H) See pp. 937. 938, post, 

(m) See note (/), supra. 
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by the body admioistering the benefit in providing the insured 
person with necessary surgical appliances or otherwise for his 
benefit after he ceases to be an inmate, or, if not so expended, is to 
be paid in cash to the [person aftei^ leaving the institution, either in 
a lump sum or in instalments. Payments in any of these ways of 
money withheld as above are treated as payments in respect of 
sickness benefit for the pari) 0 S 6 of determining the rate and 
duration of that benefit (n). In the case of an inmate who is a 
married woman or widow, to or in respect of whom payments would 
have been made or applied both on account of maternity benefit 
payable in lieu of sickness or disablement benefit and on account of 
maternity benefit not so payable, none of the sum representing such 
maternity benefit may be applied for the relief or maintenance of 
her dependants, but it may be paid to the institution of which she 
is an inmate as if she had no dependants (a), 

1644. Admission to a workhouse infirmary (b) may not be refused 
for the reason that the applicant is entitled to any benefit under the 
.provisions relating to health insurance, or because the applicant is 
a woman whoso husband is entitled to maternity benefit in respect 
of her confinement (c). 

1645. In granting outdoor relief to a person receiving or entitled 
to receive any benefit a board of guardians must not take such benefit 
into consideration except so far as it exceeds 5«. a week (d). 


Sub-Sect. 4 . — Cmjfensation for Injury, 

OompeoBation 1646. Where an insured person has received or recovered (c) or is 
for injury. entitled io receive or recover (<?), whether from his employer or any 
other person, any compensation or damages under the Workmen’s 
Compensation A^ct, 1906 (/), or under the Employers’ Liability 
Act, 1880 ((f\ or at common law (/i), in respect of any injury or 
disease, no sickness (t) or disablement (k) benefit is paid to such 
person in respect of that injury or disease if the weekly sum or the 
weekly value of any lump sum paid or payable as compensation or 
damages is equal to or greater than the benefit otherwise payable. 
If such weekly sum or tlie weekly value of any such lump sum is 
less than such benefit, only such sum is paid as represents the 
difference betw^een the weekly sum or tbe weekly value of the lump 
sum and the full benefit (1), 


(n) See p. 920, ante. 

(а) Natioual Iiisuranoe Act, 1911 (1 & 2 Gou. 5, c. 55), s. 12(2) (ii.): 
National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), s. 15 (2). 

(б) See title Poon Law, Vol. XXll., p. 559. 

(e) Natiooul lusuranoe Act, 1911 (1 & 2 Geo. 5, c. 55), s. 12 (2) (iii.). 

id) Ibid., 8. 109. 

(e) Recover appears here to mcau recover as the consequence of 
an action or otlier local proceeding. ^ 

Cf) 6*Edw. ,7, c.^58; see title Master and Servant, Vol. XX., 
pp 153 etjeq. 

(J) 43 & 44 Viet. c. 42; see title Master and Servant, Vol. XX., 
pp. 134 et sea. 

"tt) Sec titlq Neglicekoe, Vol. XXI , p. 360. 

(1) See p. 920, 

(fr) ^ pp. 9^, 923 , mile. 

(2) National losuranoe Act, 1911 (1 2 Goo. 5, c. 55), s. 11 (1) (a). 
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The weekly value of any such lump sum is determined by the 
body administering the sickness or disablement benefit (m), bit 
the insured person has a right of appeal to the Insurance 
Commissioners (w,). 

Where, under the Workmen*? Compensation Act, 1906 (o), an 
agreement is arrived at for the payment of compensation at the rate 
of less than 10.s*. a week or as to the redemption of a weekly payment 
by a lump sum (a), the employer must send to the Insurance Com- 
missioners or to the body administering the benefit in questiion, 
within three days or other prescribed period, written notice and 
particulars of such agreement (fc). The statiitor}^ provisions which 
enable the registrar of the county court to refuse to record certain 
memoranda of agreements entered into under the Workmen’s Com- 
pensation Act, 1906 (c), and to refer the matter to the county court 
judge, apply to agreements as to the amount of compensation, in 
cases where the workman is an insured ])er8on, as if the agreement 
were for the redemption of a weekly payment by a lump sum (d). 

If an insured person unreasonably refuses or neglects to enforce^ 
his claim for compensation or damages, the society or committee 
administering the benefit in* question («) may take proceedings in 
his name and at its own expense, in which case it will hold any 
compensation or damages recovered as trustee for the insured 
person, and in the event of failure will be responsible for the costs 
of the proceedings (/) ; or it may simply witlihold any benefit to 
which the insured person may be entitled (g). 

The body administering the benefit may make advances of be»i< .fit 
pending the settlement of any such claim as aforesaid for com- 
pensation or damages, sucli advances to be recovered out of future 
benefits, but without prejudice to any other mode of recovery {//). 


(w) Sec p. 054, post. • 

(n) National Insurance Act, 1911 (1 & 2 (ict* 6, c. 55), bb. 11 (1) (b), C7. 

(o) 6 Edw. 7, 0. 68. 

(o) See title Master and Servant, Vol. XX., p. 224. 

(6) National Inaiiranco Act, 1911 (1^2 (leo. 5, c. 55), b. 11 (1) (c). 
The National Health liiHurarjcc ((’omponHati»»ri AgrccincntH) KogulatiouM, 
1913, speoily the partic,ularH to be included in ithe notice, and requiro 
such notice to bo sent by the employer Within sevou days from tho date 
of tho agreement. 

(c) 6 Edw. 7, 0. 58, Sched. 11. (9); hoc title Master and Servant, 
Vol. XX., p. 220. 

(d) National Insaranoe Act, 1911 (I & 2 Geo. 5, c. 55), h. U (1) (o). An 

approved society is at liberty to give information to tho registrar of the 
county court under the Workmen's Compensation Act, 1906 (6 Edw. 7, 
0 . 68), Sohed. II., (9) (d), but tho society does not thereby become a paity 
to the proccedmga ; for it is not a “party interested “ and has no locus^ 
atandi to appear in the county court and' object t(» the regiHiratton of a 
memorandum (Bounty v. Hoyle (Joshua) Sons^ hul.^ [1914J 2 K. B. 
257. C. A.). • • 

(e) See p. 954, post • • • » 

(/) As to the order m such a case, see f ’lapp v. ('nrler (1914),* 110 L. T. 
491, C. A. • 

(g) National Insurance Act, 1911 (I & 2 Geo. 5, r. 55),®. 11 (2j; ^jce 
^ Euahtony. 8key (Geo.) d/ Co,, Ltd, (1914). Tivnes, i8th 

(h) National Insurance Act, 1911 (1 & 2 Geo. 5. c. 55), b. 11 (3). As t-0 
setting off against his transfer value ailvanoe- owftfg to the society by a 
member on ms ceasing to be a racraber of the society, fdb National Health 
Insurance (Transfer Values) Regulations, 1914. 

H.L.— XXVIU. 
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Sub-Sect. 6. — Variation of Boie/tU* 

1647. Any approved society (i) may submit to the Insurance 
CommisBioners a scheme substituting any of the additional 
benefits (/c) for sickness (f) and di/iablement (m) benefits or either 
or any part of them. The scheme must be confirmed by the 
Commissioners before it can become operative, and before con- 
firming it the Commissioners must satisfy themselves that the 
value of the additional benefits conferred by the scheme is equiva- 
lent to the value of the benefits surrendered, and that, in view of 
the special circumstances of the members or class of members 
intended to come under the scheme, there is good reason for the 
substitution (a). 

1648. As soon as the sums credited to ajiproved societies as 
reserve values in respect of persons entering into insurance before 
the 15th July, 1918, have been written off {h)y the benefits payable 
to insured persons are to be extended in such manner as may be 
..determined by Parliament (c). 

Sub -Sect. 6 . — Exempted Per sous. 

1649. The contributions paid in respect of persons who hold 
certificates of exemption from compulsory health insuniuce {d) arc 
to be applied, in accordance with regulations made by the Com- 
missioners, in providing medical benefit and sanatorium benefit for 
such persons, and in paying the cost of administering those benefits. 
On fulfilling such conditions as those regulations may impose, such 
persons become entitled to those benefits as if they were members of 
approved societies (>). Such conditions may not require payment 
of upwards of twenty-six weekly contributions before the person 
becomes entitled to such benefits (/). Where the total income 
from alKsources of any such person exceeds JE160 a year, he must 
make his own arrangements for receiving medical attendance and 


(i) See pp. 937, 93S, jwsi. 

(k) See pp, 924, 925, ante, 

{1) See p. 920, ante. *♦ 

(m) See pp, 922, 923, ante. 

{a) Natioiiul Insurance Act, 1011 (1 & 2 Geo. 5, c. 55), s. 13. Such 
a scliemo has no effect {ihid., 8. 13 (4)) on the reserve value (see pp. 961, 
962, f) 06 i) to bo credited to a society in respect of a member. A model 
scheme has been approved tor providing pousionB through a siiperanmia- 
tiou fund in substitution for sickness or sickness and disablement benefits 
♦[Cd. 6292 of 1912]. 

(6) See p. 962, post. 

(e) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), s. 8 (9). 

(d) See p. 911, ante. Contributions so paid ore oaiTied to the Exempt 

Pei*sons' Fund (National Health Insurance (Exempt Persons’ Benefits) 
Begolations, 1913). <: * 

(e) Nationaf Insurance Act, 1913 (3 & 4 Geo. 6, c. 37), s. 9. All the fore- 
going provisions with respect to the payment of benefits, and the succeeding 
provisions as to their ^ministration (see pp. 044 etseg., post), including 
tl^se relating to the application of moneys provided by Parliament towards 
th^ cost and the expenses of their administration (see p. 968, post), are 
applied, subject to modifications by regulations (ibid.). See, generally, 
Kationai Health Insfiranoe (Exempt Persons’ Benefits) Bogulations, 1913. 

(f) National Insurance Act, X913 (3 & 4 Geo. 5, e, 37), s. 9; and see 
’ p. 920, artU. 
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treatment, contiibations towai'ds tJie cost thereof being made bj 
the insurance committee ( 9 ). 

Sub-Sect. *i, -DiposU CcninhuiotB, 


Sect, 0. 

Beneats 

iiiSpeoial 

CaEei. 


1650. Contributions by or in rdspect of a deposit contributor, that peposit 
is to say, an insured person who is not a member of an approved Conrtjibntori 
society (//), are credited to a special fund called the Deposit Con- 
tributors Fund. Out of the amount standing to tlie credit of each 
deposit contributor in that fund are paid any sickness, disablement, * 
or maternity benefits payable to him (i), and if the sum so standing 
to his credit becomes exhausted his rights to benefits are suspended, 
save that his right to medical and sanatorium benefits continues 
to the end of tlie then current year, or longer if the insurance 
committee administering those benefits (k) has funds availd)l 0 for 
the purpose and sees fit to allow him to continue to receive 
them {1), Moreover, certain sums are deducted each year from the 
amount standing to the deposit contributor's credit for the exponses 
of medical and sanatorium benefits and the expenses of administra- 
tion, and if the sum standing to his credit is insufficient to meet^ 
those sums, he is only entitled during the year to thoSfe benefits to 
which the insurance committee may consent (?a). 


* Sub-Sect. 8. — DenefiU not Aisignalh, 

1661. Benefits under the foregoing provisions rolating to health Bonefiti not 
insurance are inalienable to the same extent as uneinploynn nt ttsBign*ble. 
benefit (?i). 

Sect. 7. — Exemptions from. Stamp Dntt/. 

1652. Stamp duty is not chargeable upon the following docu- Exemption! 
ments in connexion with national health insurance business, Btamp 
namely :~any draft, or order, or receipt giv(3n by or to an approved ^ 
society, or branch, or insurance commit ce in respect of money 
payable in pursuance of the statutory provisions relating to 
national health insurance or of the rule.s of the society or 
branch ; any letter or power of attorney granted by any person 
as trustee for the transfer of any money of an approved soedoty, 
or branch, or insurance committee’ invested in his name in the 
public funds; any bond or other security given to, by, or on 
account of an approved society or branch, or by the tr(3asurer or 
other official thereof; any appointment or revocation of appoint- 
ment of agent, or other document required or authorised by or in 

{g) National Insurance Act, 1913 (3 & 4 Cco, .0, o. 37), s. 9. The pro- 
viwionR of tho National Insurance Act, 1911 (1 & 2 (^oo. 5, c. 55). s. 15 (3)* 

(see p. 948, ponl), are applied. , 

(h) As to deposit iusuranoe, see, further, pp. 943, 960, 973, po»U The 
provisions in regard theretq only .hold good until th^ Ut January, 1916 
(National Insuraiice Act, 1911 (1 2 Geo. 6, c- SfijJ, s. 42). • The dame of 

the fund was changed from Post Office Fund to Deposit Cohtributow 
Fund by tho National Inspranoe Act, 1913 (3 & 4 Gpo. 6, o. 87), s. 36. 

(t) See pp. 919 ei seq., ante, 

(X:) See pp. 933 et seq., post • 

(l) National Insurance Act, 1911 (1 & 2 Geo. 5, o. 65), s. 42 (b). 

(m) Ibid,, 6. 42 (e). • 

(n) Ibui,, s. Ill ; and see p. 895, ante. 


H n 2 
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skct. 7. pursuance of the statutory provisions relating to national health 
Exemptions insurance or by the rules of an approved society or branch ; or 
from Stamp any agreement entered into between an approved society or branch 
Duty. and an insurance committee in ref'ard to medical benefit under the 
statutory provisions relating to national health insurance (o). 

Sect. 8. — Adminiatrative Bodies. 

Suh-Sect. 1 . — JnturancB Cimmist$ionen, 

Appointment 1653 . The central administration of national health insurance 
anti powers, England ( />) is in the hands of the Insurance Commissioners, a 
body appointed l)y the Treasury. One Commissioner at least must 
be a duly qualified medical practitioner (^). The Insurance Com- 
missiojaers appoint the necessary officers, inspectors (r), referees, 
and servants, subject to the approval of the Treasury as to numbers 
and remuneration («). The Insurance Commissioners may sue 
and be sued in that name; they have an official seal which is 
officially and judicially noticed, and every document purporting to 
‘1)6 their duly sealed or signed order or other instrument is deemed 
to be their *Drder or instrument withput further proof, unless the 
contrary is shown, and is received in evidence it). 

The power of the Insurance Commissioners to make regulations 
is subject to the provision that any such regulations shall be laid 
before Parliament, and either House may within twenty-one days 
present an address to His Majesty praying for the annulment of 
any such regulation (w). 

Joint com- 1654 . A joint committee of the several bodies of Commissioners 

niiltee, 

(0) ^satioual Insurance Act, 1913 (3 & 4 Goo. 5, c. 37), b. 37. As U 
stamp duties, generally, see title Revenue, Vol. XXIV., pp. 700 et seq. 

(p) There are separate bodies of Commissioners for Wales (National 
Insurance Act, 1911 (I & 2 Goo. 5, c. 55), s. 82 (1) ), of which Monmouth- 
fihire is dcaomed to form part (ibid., s. 79), Scotland (ibid., s. 80), and Ireland 
(ibid., 8. 81), 

(g) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 66), s. 67 (1). 

(r) The powers of an inspector appointed for the purposes of national 
health insurance are the same as those of an inspector appointed for the 
purposes of unemployment insurance (see p. 904, arite). The form of his 
certificate of appointment is prescribed in the National Health Insurance 
(Inspectors’ Certificates) Regulations (Kngland), 1913 (Stat. R. & 0., 1913, 

р. 928). 

(«) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 56), s. 57 (3) 

(1) Ibid., 8. 67 (2), (4). 

(w) Ibid., s. 66. Whether or not the Commissioners are a rule- making 
Authority within the Rules Publication Act, 1893 (56 & 67 Viet. c. 66), 
, they have power under the National Insurance Act, 1911 (1 & 2 Geo. 5, 

с. 66), 65. to make regulations to come into force with the Act itself, 

and reflations so made are not invalid for the reason that they ha vo been 
called Provisional Regulations (JR. v. Baggallay, Rurlock v. Shinn, [1913] 
I K. B.' 290). By the National Insurance Act‘, 1911 (1 & 2 Geo. 5, c. Sf)), 
B. 7H. andjtlle NationaPlnsuranoe Act, 1913 (3 & 4 Geo. 5, c. 37), s. 40 (2), 
the Insurance Commissioners are given powers^ imlil the 3 l.st December, 
1914, under which they may, by orders made with the consent of the 
'rwjasury, do anything which appears to them necessary or expedient for 
ImDging the provisior^^elatingto national health insurance into operation, 
“ and any suoli, ord ^5 may modify the provisions of this Act, so far as 
may appear ueoersary or expedient for carrying the order into effect.” 
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is constituted in accordance with regulations made by the smt, 8 . 
Treasury (m>), and incorporated by regulations (;r), with powers Admiali- 
duties provided by regulations («?). 

The several bodies of Commissioners and also the joint comnattee 
are included in the list of puUlic departments to which the Docu- * 

mentary Evidence Act, 1868 (y), as amended by the Documentary 
Evidence Act, 1882 (a\ applies (fc). 

1655. For the purpose of securing for themselves advice and AJvlsoiy 
assistance in regard to the making and altering of regulations, 

the Insurance Commissioners must appoint an advisory committee, 
and must include among its members representatives of associations 
of emplo^^ers and approved societies, medical practitioners, and at 
least two women (c). 

Sub- Sect. 2.—Tnaurame Committeei. 

1656. An insurance committee must he constituted for every ronsHtution, 
county and county borough (d). The number of tlie members of 

the various cominittoes is determined by the Insurance Commifj. 
sioners, but within maximum and minimum limits^)! eighty and 
forty respectively. Three-fifths of the committee are appointed 
in accordance with regulations of the Insurance Commissioners so 
as to secure representation of insured persons who are members of 
approved societies («), and who are deposit contributors (/), iu 
proportion to their respective numbers (< 7 ) ; ono-fifth are appointed 
by the council of the county or county borough, and of such 
members two at least must bo women ; two members are eb^‘ted 


(ir) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 83. For the 
contititution and powers of the joint committee, see the National Insurance 
(Joint OomTuittee) Regulations, 1912 (Stat. R.& 0., ]012,p. 609) end 1913. 

(x) National insurance Act, 1913 (3 &: 4(ic^>. 5. o. 37), s. 29 (1); National 
Insurance (Incorporation of Joint Comraitti* ) Regulations, 1913. As to 
the validity of documentB issued W the jiiint committee before the 
Nation^ Insurance Act, 1913 (3 & 4 Geo, 5, c. 37), see ibid,^ s. 29(2). 

(y) 31 & 32 Viet. 0. 37. 

(tt) 45 46 Viet. c. 9. . 

(b) National Insurance Act, 1913 (3 & 4 Geo. 5, 0. 37), s. 20 (3) ; and see 
title Evidence, Vol. XIII., pp. 525, 6‘J6. 

(c) National Insurance Act, 1911 (1 & 2 Geo. 5, 0. 55), s. 58; see the 
National Health Insurance (Advisory Committee) Order, 1912 (8Ut. 
R. & 0.. 1912, p. 618). 

(d) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 69 (1). The* 
insurance committee is a body corporate with perpetual succession and 
a common seal, and may sue and be 8ue<l and (subject to the consent of 
the Insurance (JommisBioners) may (without any licence in mortmain) taka, 
purchase, and hold land for health insurance purposes (National Insurance 
Act, 1913 (3 & 4 Geo. 6, c. 37), s. 30 (1); and see title Corporations, 
Vol. VIII., pp. 366 ei eeg. Tlie expression “ county ** means adminis- 
trative county (National Insi^noe Act, 1911 (!,& I Geo»5, 0. 65) e. 79). 
The Scilly Isles are deemed a county (ibid.), but the insiirancd committee 
therefor is constituted accordance with the National Health Insurance 
(Scilly Isles Insurance Committee) Regulations, 19f3 (Stat. R. 0., 1913, 
No. 828). 

(e) See pp. 937, 938, post. 

if) See p. 931, ante. 

(9) The regulations must provide for the appointment of such repre- 
sentatives by the approved societies or by associaiioDB of deport 
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by the medical practitioners resident m the county or counii^ 
bo];oiigh ; one member (or two if the committee is sixty or upwards, 
or t|iree if eighty) must be a duly qualified medical practitioner 
appointed by the council of the Cbunty or county borough ; and 
the remaining members are appoiifted by the Insurance Commis- 
sioners, one at least teing a duly qualified medical practitioner 
and two at least being women (a). Where the county or county 
borough defrays any part of the cost of medical benefit (b) or 
sanatorium benefit (r), its representation may be increased, and that 
of insured persons correspondingly diminished (d). Insurance com- 
mittees may combine, and the Insurance Commissioners may 
require them to combine, for all or any of the i)urposeB of 
national health insurance (c ) ; and they may subscribe to the funds 
of any^associatioii of insurance committees whose objects are 
approved by the Insurance Commissioners (/). The Insurance 
Commissioners may make regulations governing the appointment, 
procedure, and proceedings of the committees, including the appoint- 
ment of sub-committees consisting wholly or partly of members of 
the committee (/;), but at least one woman must be on every sub- 
committee foi^'dealing with the administration of any henefit"(/i). 

For the purpose of assisting insurance committees in the 
exercise and performance of their powers and duties, and with a 
view to promoting co-operation between the committees and 
county, borough and district councils, any medical officer of health 
may be requested to attend meetings of the committee, subject to 
the consent of the council by whom he is appointed (i). 

Members of insurance committees may be paid travelling 
expenses (/c), subsistence allowance, and compensation for loss of 
remunerative time {l\ and representative members, not exceeding 


contributors (National Insurance Act, 1011 (1 & 2 Geo. 5, c. 66). 
8, 69 (2) (i,^ ). For the mode of election of such representatives for the 
])erioa to July, 1916, see National Health Insurance (Insurance Committees: 
Kepresentatiori of Insured Penjons) Regulations (Eiiglend), 1913 (Stat. 
K. & 0., 1913, p. 930), ami National Health Insurance ( Ropro-^eiitation of 
Apjuoyed Societies) Order, 1913 (Stat. R. & 0., 1913, p. 740). The 
(Nunmissioners publish lists of representatives of insured persons on 
insurance oommittees ; see List 24, dated the Slst De(jember, 1913. 

(a) National Insurance Act, 1911 (1 & 2 Geo. 5, o. 56), s. 59 (2). As to 
the election of the two medical representatives, see National Health Insur- 
ance (I usuranoe Committees: Election of Medical Representatives) Regula- 
tions (England), 1914 (Stat. R. & <)., 1914, No. 160), by which the methods 
, of proportional representation are applied, and National Health Insurance 
(Insurance Committees; Election of Medical Representatives) Regulations 
(Ko. 2), 1014. 

. (b) See p. 960, potl. 

(c) See pp. 963, 960, post. 

(d) National Insurance Act, 1911 (I & 2 Geo. 6, c. 66), s. 69 (3). 

(e) Ibid., 8. 69 (6), 

if) National JnsurAnoj Act, 1913 (3 & 4,Geo.'5, o. 37), s. 31 (3). Such 
fubftoription is limited to £10 per annum for any one committee (ibid.l 

(ff) National Insurance Act. 1011 (I & 2 Geo. 6, c, 66), s. 69 (4); and 
m tlio National Health Insurance (Insurance (Jommittees) Regulations 
(England), 1912. 

(h) National' Insurance Act, 1913 (3 & 4 Geo. 6, c. 37), s. 30(2). 

(t) Natieual In8uraiM>e Act, 1911 (1 & 2 Geo. 6, o. 66), s. 80 (2). 

(k) Ibid., s. 61 (^). 

(l) National lusuranoe Act, 1913 (3 & 4 Geo. 6, c. 37), s. 31 (1), 
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four in the case of any one committee, attending meetings of S»m4. 
associations of insurance committee8(>a) may be paid their reasoa* Idmintl- 
able expenses (w). ^ Beto 

1667. In addition to the adiiunistration of medical (o) and Sana- *• 

torium benefits (;)), and, in th6 case of insured poisons who are 
not members of approved societies (q), siclposs, disabloineut, and cJn^itSoi. 
maternity benefits (r), an insurance committee has the following 
powers and duties, namely (u*) : — it must make such provision as it 
thinks necessary or desirable for the giving of lectures and the 
publication of information on questions relating to heiiUh, and 
for that purpose may make arrangements with local education 
authorities (t), universities, and other institutions; it must make 
such reports as to the health of insured persons within the .^county 
or county borough as the Insurance Gommissionej’s, after cfdnsulta- 
tion with the Local Governmejit Board, may proscribe, and it must* 
furnish such statistical and other returns as thoy may require. It 
may also make such other reports as to tho healiii of such insured 
persons and the conditions afiocting tho same as it may think fit, 
mid may add suggestions with regard thereto. The reports and 
returns must be such as will enable an analysis and classificatiou 
of deposit contributors (a) to be made. Copies of such reports, 
returns and suggestions are forwarded by the Insurance CommiH- 
sionerslo tho county, borough (//), and district councils concerned 
or affected (c). 

Sub-Sect. 3 .— Insurance CortimiHm, 

1658. The regulations which the Insurance CommissionerB may Areun 
make concerning insurance committees (d) must include jirovisions fttfocted 
requiring the insurance committee of every county, save where 
special circumstances make it unnecessary, to prepare and submit 
for approval to the Commissioners, after consultation* with the 
county council, a scheme for the appoint' lent of district insurance 
committeeB for the county, and prescribing the area to be assigned 
to each. In particular, the scheme must provide for a district 
insurance committee for each ))orough, including the City of 
London and the metropolitan boroughs, wiftiin the county having 
a population of not less than 10,000, and for each urban district 
within the county with a population of not less than 20,000. 

(m) pp. 933, 934, ante. 

(n) National liifuuaiice Act, 1913 (3 & 4 Goo. £>, c. 37), 8. 31 (3). Ah io» 
the sources of therte payments, see p. 961, post. 

(o) See p. 946, post. 

(p) See p. 962, post. • 

(q) As to '‘deposit contributors, see p. 931, ante; and pp.,943, 960, 

073, 974, post. 

(r) See pp. 967, 968, pqsf. 

(«) National lugnrance Act«191i (1 & 2 Geo. ,6, c. 66V »• 60 fl). 

(t) See title Education, VoT. XII., pp. 16 ei seq. « 

<«) See p. 943, post. ^ 

(b) For this purpose the oonncil of a borough iucludes i|ie Corn in on 
Council of the City of London and the nietro]r>olitan borough councils 

^ (National Insurance Act, 1911 (1 2 Geo. 6, e. 55), s. 60 (3) )« 

(c) 2Wd.,sr60(l)(a). 

(d) See pp. 933, 934, ante. 
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Adjoining areas may be grouped with any such borough (outside 
London) or urban district for the purpose of the appointment of a 
district insurance committee (e). Regulations may be made by the 
Insurance Commissioners providing for the apportionment among 
the several dio^ct insurance committees of any of the powers and 
duties of the insurance committee as well as providing for the 
constitution of such district insurance committees and for their 
relations to the insurance committee and to one another (/). 

Sub-Sect. 4. — Local Committees. 

Medical 1659. The Insurance Commissioners must recognise such local 

Vacationers. committees as have been formed for any county or county 

liorough or district committee area, and are representative of the 
duly qualified medical practitioners resident in the area. Local 
medical committees so recognised must, subject to regulations 
made by the Insurance Commissioners, be consulted by the insurance 
committee or district committee, as the case may be, on all 
general questions affecting the administration of medical benefit, 
including the arrangements made with medical practitioners 
attending and treating insured persons (//), and have such other 
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Bodies. 


(c) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 50 (4). 

If) Ibid. The provisions to be included in the scheme are prescribed in 
the National Health Insurance (District Insurance C'ominittecs) Regulations 
(England), 1913 (Stat. K, & 0., 1913, p. 944), by which it is laid down that 
there is to be on the district committee a majority of representatives of 
insured persons in the area, also at least two women, and persons appointed 
by <‘ach of the following bodies, namely (i.) the insurance committee; 
(ii.) the council of every ooroiigh, urban district, or rural district whose area 
is included in that of the district committee; (iii.) any association of approved 
societies or any class of ai)provc(l societies which, in the opinion of the com- 
mittee, is representative of the insured persons or classes of insured persons 
resident in the area of the district committee; (iv.) any local medical 
ooinmittco recognised by the Commissioners under the Act which has 
been formed for any area including or corresponding to that of the 
district committee; (v.) any association of deposit contributors which 
has boon formed for au^ area including that of the district committee ; 
(vi.) any committee, representative of chemists and other persons, firms 
and bodies corporate undertaking the supply of drugs, medicines and 
appliances under the arrangements made by the committee to insured 
persons in the area of the district committee. The following powers and 
duties may not be assigned or delegated to the district committee, 
namely (a) the completion of arrangements for the treatment of 
tuberculosis and other prescribed diseases ; (b) negotiations with approved 
societies in respect of the cost of the medical benefit of their members 
resident in the county and of the administration thereof ; (c) the 

determination of the amount to be paid in respect of the cost of the 
medical ^benefit of deposit contributors ; (d) the decision of the terms 
on which medical practitioners are to be invited to undertake treatment 
and of v;he mej^hod amount of their,, remuneration ; (e) the deter- 
mination (if the method and amount of the remuneration of persons, 
firms and bodies corporate undertaking the supply of drugs, medicines 
aad appliances. ’ k ^ b 

(9) p. 0^, post. Tlie insurance committee must consult with the local 
mraoal committee in odnj unction with the panel committee (see note (t), 
p. 937, post) before determining the conditions of service and remuneration 
of medical practitioners undertaking the treatment of persons entitled to 
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powers and duties as the Insurance Comnussioners may detw* 6 bot. 8. 
mine (h). « Adadidl* 

1660. Where it is the duty *of an insurance committee, lifider Bodies, 
either the statutory provisions Qr the statutory rogiUationa relating — * 
to national health insurance, to ascertain, in respect%! any matter prwititlonew. 
affecting the administration of medical benefit in tiie area, the ^ 
opinions and wishes of the medical practitioners on its panel, 

it must do so through a committee appointed by such pvacti- 
tioners in accordance with regulations. Such committees have 
such powers and duties as the Commissioners determine (i). 

A local committee must be elected in every county or county pcrRons 
borough by the persons, firms, and bodies corporate who have »»i>p'yin^c 
agreed to supply drugs, inedieinea and appliances to insured 
persons. Much committee must be consulted by the insurance 
committee on all general questions affectiiJg such supply. It 
performs such duties and exercises such powers as tl»e Insurance 
Commissioners determine, and is elected in accordance with 
regulations made by those Commissioners (/r). 

• 

iSus-Skct. 6. — Apjtroved 

1661. Approved societies administer sickness benefit (/), disable- Dutiei. 
ment benefit and maternity benefit («) in the case of insured 

medical bonelit (National Health Insurance (Medical Hcnofii) Heguhii.ianB 
(England), 1913 (Stat. K. & 0., 1914, No. 5), regulation 5), botorc alu ing 
those terms (regulation 16), and before preparing rules for the approval of 
the CommiKsioncrs under the National Insurance Act, 1911 (1 &. 2 (Jeo. 5, 
c. 55), s. 14, widi regard to the administration of medical benefit (National 
Health Insurance (Medical Houefit) Regulations (England), 1913 (Htat. 

K. & 0., 1914, No. 5), regulation 81); and with the local medical coni- 
iiiittee in conjunction with the panel comm ii tee and the pharhiaccutical 
committee (see note (A), in/m) before fixing, vailing, or abolishing an 
income limit in regard to medical benefit (National Hmdth Insurance 
(Medical Benefit) Jfegulations (England), 1913 (Stat. K. & 0., 1914, No. 5), 
regulation 14), or before preparing or altering the list showing the prices 
of drugs and prescribed appliances {ibid., regulatipns 6, 18). 

{h) National Insurance Act, 1911 (J & 2 Oeo. 5, c. 56), s. 62. Any 
complaint made by one medical practitioner on the panel against 
another involving any question as to the efficiency of the medical service 
which may recommend removals from the panel (National Health Insur- 
ance (Medical Bcncrit) Kegulations (England), 1913, regulation 48) is 
considered by the local medical committee. < 

(i) National Insurance Act, 1913(3 & 4 Goo, 5, c. 37), s, 32. Com* 
mittees so elected may bo recognised as fhe local medical committees 
(p. 936, ante) for those areas in which no local medical committee was 
recognised before the 15th February, 1914 (ibid.). For the njothod of 
appointing these committees (called panel committees), National 
Health Insurance (Panel Committee) UegulationA, 1914. 

(k) National Insurance Act^l913 (3 A 4 Geo. g, c* 37), ^3 (1). • For the 
method of electing these committees (called pharmaceutical committees), 
see National Health Insurance (Pharmaceutical Committee), Regulations, 

1914. The committee must be consulted by the insuratice ^committee 
before settling agreements as to the supply of drugs (ibid.,jpegui»twn 10), 

* As to finance, see p. 961, pofti. 

(l) See p. 920, ante. 

(w) See pp. 922, 923, ante. 

(n) See pp. 923, 924. ante. 
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persons who are members thereof (a). Other administrative 
functions are also imposed upon approved societies in resj^ct of 
their members, notably in regard to the issue and collection of 
insurance cards (5). 

1662 . Any^dy of persons corporate or unincorporate (not being 
a branch (c) of another such body) registered or established under 
any Act of Parliament, or by Koyal Charter, or, if not so registered 
or established, having a constitution of the prescribed character (d), 
may be approved by the Insurance Commissioners for the purposes 
of national health insurance (c), provided that it fulfils the following 
conditions, namely : — it must not be a society carried on for 
profit ; its constitution must provide for its affairs being subject to 
the absolute control of its members, whether insured persons or not ; 
and, if the society has honorary members, its constitution must 
provide for excluding them from the right of voting on questions 
relating to national health insurance (/). 

Any society may establish a separate section, consisting of insured 
'persons, whether with or without honorary members not being 
insured persons, for the purposes of national health insurance, and 
such separate section may become an approved society in the 
manner and subject to the conditions aforesaid (//). 

Approval may be granted at any time and either unconditionally 
or subject to the condition of the society taking the steps necessary 
for compliance with the foregoing requirements relating to approved 
societies (//)• 

A society may not be required to be approved in respect of any 
part of the United Kingdom other than that in which its registered 
office is situated because among its members there are persons for 
the time being resident in that part of the United Kingdom (i). 


(a) National Insurance Act, 1911 (1 & 2 Oeo. 5, c, 95), s. J4 (1). In 
otlier cases these benefits are adiiiinisierod by the insurance cominittees, 
as to which see pp. 933 et ieq,, ante, 

(b) See note (a), p. 918, ante. 

{<•) The expression “ in relation to a society, does not include 

any branch of the society which is not itself separately registered (National 
Insurance Act, 1911 (1 & 2 Geo. 5, c. 55). s. 79). 

{(1) The National Insurance (Constitution of Unregistered Societies) 
Keguiaiion, 1912 (Stat. R. & (>., 1012, p. 948), requires that societies not 
so registered or established shall be regulated by written or printed rules 
or bv some other instrument providing for certain specified matters relative 
to ti leir constitution, powers, and procedure. 

(a) National Insurance Act, 1911 (1 fit 2 Geo. 5, o. 55), s. 23 (I) ; see 
also title Traiie and Trade Unions, Vol. XXVII., p. 670. 
if) Nai»iional Insurance Act, 1911 (1 fic 2 Geo. 6, c. 66), s. 23 (2). 
g) Ibid., 6. 23 (1). The National Insurance (Constitution of Sections) 
Regulations, 1912 (Stat. R. fie 0., 1912, p., 960), make for sections 
proYlgioiis corresponding to those of the regulation noted in note (d), 
mpra. I 

(A) National Insurance Act, 1911 (1 fis 2 Geo. 6, c. 65), s. 23 (3). 

U) National Insurance Act, 1913 (3 fic 4 Geo. 6, c. 37), s. 16 (2). 
A iodety whi^ has received approval for more than one part of the 
United Kingdom (see -National Insurance Act, 1911 (1 fic 2 G^. 6, c. 56), 
8. 83 (3), repealed by*^^ational Insurance Act. 1913 (3 fic 4 Geo. 6, o. 37), 
B. 16 (ij ) may relinquish approval for any part or parts other than that 
in which its registered office is situate, provided none of its members 
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The Insurance Commissionors may withdraw their approval^ $0 fiBoia 8. 
that the society will cease to be an app^ved society, if such sooiefy ildnedidil- 
or a branch thereof fails to comply with the statutory provjaions tntlve 
relating to approved societies, ^*or if the society or branch or the Bodies^ 
parent body of a separate section is convicted of any offence under Withdnml 
any statute (/c). They may also make regulations authorising the of 
withdrawal of approval on account of maladministration of the 
society’s national health insurance affairs where it appears expedient 
in the interests of the members of the society to do so (a). 

1663 . Every approved society and every society desirous of Socurlty, 
becoming an approved society must give such security as the 
Insurance Commissioners think sufficient to provide against 
malversation or misappropriation of national healtli insuranco 
funds by officers of the society. Security must also be given by an 
approved society in respect of any branches which it may havo with 
insured persons among their members. No security is required 

from any society which proves that the only national health insur- 
ance funds coming into its hands are such as are required fo^: 
reimbursing to tho society sums previously expended (/>). 

1664 . Approved societies and their branches must comply with iU‘gulatlou«. 
any regulations made by the Insurance Commissioners as to their 

place of meeting, and such regulations may provide for the use, for 
that purpose, of the offices of a Government department (including 
a labour exchange), or of a local authority, subject to the consent of 
the department or authority concerned (c). 

1665 . Every approved society must make proper rules to the Uuica, 
satisfaction of the Insurance Commissioners for the government of 

the society. If the society has branches, rules must be made for 
the government of the society and its branches, for the determina- 
tion of disputes between tho society and a brunch or between 
branches, for the administration of ben^fitR by the branches in 
regard to their insured members, for the keeping of proper accounts 
by the branches where separate accounts are usually kept by them, 
and for depriving of or suspending from the right of adininistoring 
benefits any branch guilty of mala4miniBtrS.tiou thereof, or which 
is convicted of any offence under any statute, and for providing for 


reside in the parts of the United Kingdom in respect of which approval 
is to bo relinquished, or that any members who are so resident were at tho , 
time when they were admitted to inembcTRliip f(»r any purpose of the 
society resident in a part of the United Kingdom in which the nociety 
will remain an approved society (National Insurance Act, 1913 (3 & 4 
Geo. 6, c. 37), s. 16(3)). • 

(jfc) National Insuranco Act, 1911 (1 & 2 Geo. 5, c. 55), s.*20. The 
Insurance Commissioners must make the necessary provision with respect 
to insured members of th# society (ibid . ). • • 

(a) National Insurance Adt, 1913 (3 & 4*Qoo. 5! c. *37), S. 28, 
Sohed. 1. ; N^^tional Health Insurance (Withdrawal of Ax)prodal) Regula- 
tions, 1914. • • 

{b) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 66), s. 26. The (:;pm- 
missioners may vary the security from time to time, aiM may permit^ 
deposited securities to be changed. Dividends or interest arising from 
deposited securities are paid to &e society (ibid.).** * 

(c) Naticmal Insurance Act, 1011 (1 2 Geo. 5, c. A), s. 27 (2). 
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WOBX AND LaBODB. 

their administration by the society or otherwise (rf). Where any 
statute requires the rules of a society to be registered, rules approved 
by tbe Insurance Commissioners must be forthwith registered, but 
such rules have effect pending registration as if duly registered («). 

1666. A member of an approved society who is a minor may 
execute instruments and give acquittances under the rules of the 
society, but may not be a member of the committee, or a trustee, 
manager, or treasurer thereof (/). 

1667. An approved society or a branch thereof may only be 
dissolved with the sanction of the Insurance Commissioners and in 
the prescribed manner (g) ; and no branch may be expelled from the 
society unless proper provision is made with respect to its members 
who are insured persons. No branch having insured persons 
among its members may secede or withdraw from the society 
without the consent of the Insurance Couiniissioners ; such 
consent is not given unless the branch complies with the con- 
(Jitions of approval requisite in the case of approved societies. On 
such consent being given the branch is subject to all provisions 
and requirements relating to approved societies. Such consent 
is unnecessary if the branch makes satisfactory provision for the 
transfer of its insured members to other branches or other approved 
societies (h). 

1668. The Insurance Commissioners may empower any inspector 
appointed by them to exercise in respect of any approved society or 
branch of an approved society the powers of an inspector appointed 
under s. 76 of the Friendly Societies Act, 1896 (i), for the purpose 
of inspecting the affairs of a society, but any complaint or report 
as to any branch made by an inspector under this provision must 
be communicated to the central body of the society (j). 

1669. A society consisting of persons entitled to rights in a 
superannuation or other provident fund established for the benefit 


(<i) National Insurance Act, 1911 (1 & 2 Goo. 5. c. 55), b. 27 (1). 

(fl) Ibid., s. 27 (3). Where there is urgent need for iLc iinmediato 
amendment or variation of the rules of a Bociety, the Gomniissioners may 
authori»e the aineiidmont or variation, if rendered necessary by the 
pjwsing of the National Insuranco Act, 1913 (3 & 4 Geo. 5, c. 37), so 
that it may not be necosaary to incur the delay and expense which 
would be consequent upon getting authority from the society itself (ibid., 
e. 17). 

• (/) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 74. 

(g) ITie CommissionerB mav moke regulations with respect to the 

manner and conditions in and upon which the dissolution of approved 
Bocietice tmay be effected (National Insurance Act, 1913 (3 & 4 Geo. 5, 
c. 37), s. 28, Sohod. 1.),; see National Health luauranoe (Dissolution of 
Societies) Begulation^, 1914; as to the financial arrangements on such 
dissolution, sec pp. 971, 072, post. i 

(h) National Insufanco Act, 1911 (1 & 2 Geo. 5, o. 65), e. 28. The 

foregoing provisions aato secession or withdrawaUhave effect not withstand- 
ina anything in any statute regulating the constitution of the society 
(ibid,). f- 

(i) 59 60 Viet. o. ; and see title Friendlt Societies, Vol. XV., 

pp, 174, 175. cf 

(j) National' Instirance Act» 1911 (1 4c 2 Geo. 6, c. 65), i. 57 (5). 
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of persons employed by one or more employers may become 
an approved society, notwithstanding that the employer is eutiljed 
to representation on the body administering the fund ta an 
extent not exceeding one qiuirrter of the total number or the 
body, if the employer, in addition to the insurance contributions 
payable by him (A), is responsible for the solvency of the fund 
or for the benefits payable tliereout, or is liable to pay a sub- 
stantial part of, or to make substantial contributions to, or sub- 
stantially to suj)plement the l)enefits payable out of the fund. IHie 
following are the conditions of approval in respect of such a society, 
namely : — it must be prohibited, so far as concerns national health 
insurance benefits, from refusing to allow a member to transfer to 
another approved society, and from refusing to allow a member 
who is discharged from or loaves his employment and is unable 
to join another approved society on account of his health to continue 
his membership; the Tnembers of the committee of manage- 
ment, other than the emidoyer’s representatives, must bo elected l)y 
ballot ; and membership of the society must not bo a condition of 
employment. Where in order to l)ecome an approved soch'ty it h 
necessary to alter the oxiatii^g rules or constitution of the society, and 
it is not competent, under the existing constitution, for the alteration 
to be made, the Insurance Commissioners may approve a scheme 
submitted to them for the purpose, provided that the members have 
had an opportunity of voting thereon by ballot, and that projyer 
provision has been made for safeguarding existing rights and 
interests. The Act or deed constituting the fund has effect bubject 
to the provisions of the sebome approved (/). 

1670. Existing societies desirous of transacting national health 
insurance business were enabled, for the space of a year after the 
commencement of the Act (m), to do anything necessary to qualify 
for that purpose, notwithstanding anything in their •governing 
instruments (n), 

1671. Any society for the purpose of carrying on national health 
insurance business either alone or together with any of the pin’posos 
which enable a society to become a regisUred friendly society (n) 
may be registered as a friendly 8hciety(p), notwithstanding that 
the contributions in regard to national health inburanco are not 
voluntary (q). 

1672. Apart from national health insurance matters, the riglits or 
liabilities of approved societies and tlioir meriibors remain unaffected 
by the statutory provisions relating to such insurance, and, subject 


(A) See pp. 911, 912, ante, 

(l) National Insurance Act, 1911 (1 & 2 Geo. 6,*c. 65), s. 25. 

(m) Namely, until the 15th July, 1013. ^ , • 

(n) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 24; as to 

existing societies, see, fiyrther, pp. 972, 973, post. 

(o) See title Friendly Societies, Vol. XV., pp*. 124, 125. 

(p) See ibid., p. 129. For form of application for r^Utration !>y a 

friendly society, see Encyclopaedia of Forms and Prece^nts, Vol. Vl.^ 
p> 20. • 

iq) National Insurance Act, 1911 (1 & 2 (jco. 5, o. 5^), b. 75. 
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to Buch statutory provisions^ the force and effect of all rules of a 
society which becomes an approved society or any branch thereof 
remain as before (r). Except in so far as may be inconsistent 
witi^ the statutory provisions relating to national health insurance, 
any national health insurance busipess transacted by any approved 
society, including any approved society which is a separate section 
of another body(s), is treated as part of the ordinary business 
of societies of its class, and statutory provisions applying to the 
society in relation to such ordinary business apply in relation to its 
national health insurance business (f). n 

1673. The Commissioners may make regulations as to the 
manner in and conditions upon which may bo effected the 
amalgamation for national health insurance purposes of any two 
or more approved societies, or of an approved society with a 
society which is not an approved society, or of any branches of an 
approved society ; and as to the transfer by one approved society 
or branch of its engagements as to health insurance, or such of 
its engagements as relate to members resident in a particular 
part of the United Kingdom, to another approved society or 
branch (m). 

1674. Any insured person (w) and any person entitled to become 
an insured person may apply to an approved society for member- 
ship therein (a). No such application may be refused solely on the 
ground of the applicant’s ago, and a society may not admit as a 
member any person resident in any part of the United Kingdom 
in respect of which the society is not an approved society (f>); 
but otherwise an approved society is entitled, in accordance with 
its rules, to admit or reject any applicant, or to expel any member 
who is an insured person (c). The suspension of a member of an 
approved ‘Society from national health insurance benefits does not 
deprive him of his membership (cf), 

1676. A person may not, for the purposes of national health 
insurance, bo or attempt to become a member of more than one 
approved society at the same time, nor may a deposit contributor (e) 
be or attempt to become at the same time a member of an approved 
society for the purposes of such insurance. There is no such pro- 


(f) National Insuranoe Act, 1911 (1 & 2 Geo. 5, c. 55), b. 34. 

(«) See p. 938, ante, 

(t) National Insurance Act, 1911 (1 & 2 Geo. 5, o. 55), s. 76. 

, («) National Insurance Act, 1913 (3 & 4 Geo. 6, c. 37), s. 28, 
Sched. National Healtfi Insniance (Amalgamation and Transfer of 
Engagements) Kegulations, 1914. As to financial adjustments on such 
amalgamation, see p. 9t>6, poet, ^ 

(tc) See p. 90§, ante. , , 

(a) Mempersbip of ^ approved society means membership for the pur- 
pOBCB of national hoidth insurance (National Ii^urance Act, 1911 (1 & 2 
Geo. 6, c. 66), 8. 79), 

(fr) National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), s. 16 (2). 

{e) National Insuraade Act, 1911 (1 & 2 Geo. 5, o. 65), 8. 30. 

(d) Ibid., 8. 79. 

(e) See p. 043, pt^et. 
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SbQT* 6. 
Adnil&li- 
trative 


bibition in regard to joining such a society independently of national 
health insurance purposes (/), 

Sub -Sect. Q.SepoBit Contributors. 

1676. Insured persons (//) \#ho have not joined an approved Deposit * 
society within the prescribexl time (/i), or who have been members 
of but have left such society, and have not within the prescribed 
time (i) joined another, become deposit contributors ” (k). Their 
contributions are credited to a special fund called tlie Deposit 
Contribiftors Fund and their benefits are paid out of that fund ( 1 ) 
and administered by the insurance committees (?»). 


(/) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 65), s. 34. The 
rights and liabilities of approved societies and their members arising 
outside tlio provisions relating to national health insurance remain 
unaffected (ibid.). 

(a) See p. 905, ante. 

(h) ITie time within which a person may join an approved society is as 
follows (i.) In the case of a person (other than a person included in (ii.), 
infra) of the age of hixiecn and upwards who enters into insurance as all 
employed coiUributor, any tiiije before the expiration of three months and 
' fourteen days from the date of his entry into inaurauce ; (ii.) in the case 
of a person who enters into insurance on becoming employed as a master, 
seaman, or apprentice on a foreign-going ship, or a ship engaged in regular 
trade on foreign stations, or who becomes employed as a master, seaman, 
or apprentice, on any such ship as aforesaid within three months after 
his entry into insuraiujo as an omploy4‘.d contributor, any time before 
the expiration of three months and fourteen days from the date o the 
termination of the voyage made by him on such a ship as a!(>’»'-aid, 
which first terminates after his entry into insuraiico ; (iii.) m the ease of a 
person who enters into insurance as a voluntary contributor, any time 
before the date of his entry into insurance ; (iv.) in the case of a person 
who has been e.xpclled or has rt^signod from an approvcul society, any lime 
before the expiration of throe months from the date on which lie coasea to 
be a member of the society. But if, before the expiration sf the time 
within wdiich a person may by virtue of the foregoing provisions join an 
approved society, any perHori (a) makes a < laim for benefit under the 
Act, or (b) dies or ceases permanently to reside in the United Kingdom, 
or otherwi.s(5 ceases to be an insured person, or (c) being a woman, becomes 
suspended from benefits on marriage, the time expiring on the day im- 
mediately preceding the day on whic)i the clalth is made, or the day of 
that person’s d<iath, or the day on which that person so ceased to reside in 
the United Kingdom, or to be an insured person, or the day of that person’s 
marriage, as the case may be, is deemed to have been the time allowed in 
the case of that person for joining an approved society, instead of the time 
which would otherwise liave been allowed (Xaiioiial liealth Insurance, 
(Time for Joining an Approved Society) Regulations, 1914 (8tat. K. & 0., 
1914, No. 415)). As to the position of insured persons who, owing to 
misapprehension, purported to become members of societies which hj|d 
not been approved for that part of the United Kingdom in which sueb 
persons were then rcssident, with the result that such adnflssions to 
membership were, strict^ speaking, inoperative, see the National Health 
Insurance (Membership of Approved Societies) Orddr* 1913 (Stats R. Ik 0,, 
1913, No. 1030). * • 

(t) See note (A), BupriL 

(ic) National Insurance Act, 1911 (1 & 2 Geo.* 6, c. 66), s. 42. The 
provisions as to deposit contributors only apply until t^ 1st January^ 
1916<t5ui.). 
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BuB-SKfi. 7 . — Local Oovertmcni Board, 

1677. The Local government Board may, for the purpose of 
its powers and duties in regard tp national health insurance (n), 
hold such local inquiries and investigations as it thinlts fit, and the 
Board and its inspectors have for 'the purposes of such an inquiry 
the same powers as they have for the purposes of an inquiry under 
the Public Health Acts(o). Expenses incurred by the Board in 
respect of proccu-dings in regard to health insurance are paid as 
the Board directs (;>). 


Skct. 9. — The Ad mbmt ration of Benefits, 
8uh-Skct. 1 . — In General. 


Riiloflof 1678. Subje(;t to statutory provisions relating to national health 

HoHHies* insurance and to the consent of the Jnsnrance Commissioners, 
approved societies may provide for tlie application of their 
existing rules, or make new rules, or alter or repeal their rules 
with regard to the following matters, namely (</) the manner and 
'inno of paying or distrihiiting, and mode of calculating, benefits; 
the suspension of henefits (but no rule^nay provide for the suspen- 
sion of any I)enelit for a period exceeding one year) ; notices and 
proof of disease or disablenuuit (r) ; behaviour during disease or 
disablenuuit (but any such rule must be in the prescribed form (s) ) ; 
tlie visiting of sick or disabletl persons (l>ub when visitors are 
appointed by the society, every sucli rule must i)rovide that 
women are to be visited by women); and the infliction and enforce- 
ment of penalties, whether by fine, suspension of benefits or 
otherwise, in the case of members who are insured persons 
and who are guilty of any breach of rules or of imposition or 
attempted imposition in regard to benefits. No fine may exceed 
or, fi)r repeated breaches of rules, 20«. ; no penalty may be 
imposed on account of the insured person's refusal to submit 
to vaccination (/) or inoculation of any kind, or to a surgical 


(ft) As, for iuNtaiice, jii the coho of sanatorium benoOt; see p. 924, 
ante. The ]»resout provision does not refer to inquiries with respect to 
excessive sickness, as to which see pp. 954 el seq., post. 

(o) See title Public Health and Loc;vl Administration, Vol. XXIII., 
p. 375. 

(p) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 8. 77. 

iq) Ibid., a. r4(2). 

(r) Where a rule provided for payment of sickness benefit only on a 
medical certificate ol incapacity, it w'as lield that an approved society had 
no right to limit by resolution the certificates wliich it W'ould accept to 
fhoso of doctors on the panel [Heard v. Pickihorne, [1913] 3 K. B. 299, 
G. A.). Where it was provided by niles that no member should be entitled 
to sickness benefit until he had sent to the society a medical certificate of 
the oause^of incapacitr, and that disputes should be settled by a delegates* 
rneetiug, in^a dis'j^utc^s the sufficiency of a medical certificate, a county 
court has no jurisdiction {Bailey v. Co-operative Wholesale Society (Insur- 
ance Section), [1914] 2 K. B. 233), 

{ 4 I For the prescribed form, see the National Health Insurance 
(Behaviour dui-ing Disease) Regulations (England), 1912 (Stat. B. & 0^ 
1912, p. 738). 

U) See title MiToiciN*!. and Pharmact. Vol. XX.. n. 340. 
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operation unless such operation is of a minor character and 
the refusal is considered unreasonable (a) by the society or 
the Insurance Commissioners on appeal, and suspension of 
maternity benefit may not be inflicted as a penally where the wife 
whose confinement is concerned has not herself boon guilty of the 
offence for which the penalty is imposed. Where, under any rule, 
sickness or disablement beneiit is suspended on the ground that the 
disease or disablement has been caused by the misconduct of the 
person claiming the benefit, such person cannot become thereby 
disentitled to medical benefit (f>). 

Where there is a statutory requirement that the rules of a society 
becoming an approved society are to be registered, any rules approved 
by the Insurance Commissioners must forthwith be registered, and 
in the meantime have effect as if duly registered (c). 

1679. Insurance committees (d) have similar powers of making 
rules with regard to the administration by them of benofits, subject 
to the Postmaster-Gonerars consent in the case of rules relating 
to anything to he done by, to, or through the Post Office (/'). 

The Commissioners have power to make regulations enabling 
approved societies and insurofnee coiumittoes to appoint a person tc) 
exercise on behalf of any insured person of uiisouikI mind any right 
of election which that person has iu regard to national health 
insurance, and U) appoint a person to receive on behalf of and for 
the benefit of such person any sums by way of beneiit which would 
otherwise have been payable to him (/). 

1680. An approved society or insurance committe(5 may subsc i ioe 
or give donations to hospitals, dispensaries, and otlier cliari table 
institutions, or for the support of district nurses, and may appoint 
nurses for visiting and nursing insured persons ; and exjiencliture 
so incurred is treated as expenditure on sickness benefit (f)), 

Sub-Sect. 2.—Afedicdl Ik, .fit, 

(i. ) A dmin istratum, 

1681. Medical benefit f/i) is administered by and through the 
insurance committees (x), and for that purpose every insurance 


(a) See title Master and Servant, Vol. XX., p. 2'Mi. 

lb) National Insurance Act, 1911 (1 & 2 Geo. 5, c. .05), fl. 14 (4). 

(c) Ibid., 8. 14 (.0). 

(d) See pp, 933 et seq., ante. IluUis ho made by the innuranoe committee 

for the administration of medical benefit must be made after oonsultation 
with the local medical committee (see pp. 936, 937, ante) and panel com* 
mittee (see note (i), p. 937, ante) and submittCMl for tlie Coraraissionera* 
approval (National Health Insurance (Medical llonofit) Regulations (Eng* 
land), 1913, regulation 81). • 

(s) National Insurance Act, 1911 (I & 2 Geo. 6, c.«G5), s. 14 (3V 

(/) National Insurance Act, *1913 (3 & 4 Getf. 5. e. 37), a. 28, and 
Sched. I. • 

(g) National Insurance "Act, 1911 (1 & 2 Geo. 5, « 55), s. 21 ; National 
Health Insurance (Subscriptiona and Douations) Rogiilaliona (England), 

► 1914 (Stat. R. & 0., 1914, No. 459). 

(h) For the definition, tee p. 920, ante. 

(t) See pp. 933 et eeq., ante. 
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committee must, in accordance ivith regulations made by the 
Ipsurance Commisfiioners (j), make arrangements with duly 
qualified medical practitioners (k) and make provision for the 
supply of proper and sufficient drugs, medicines, and the prescribed 
appliances (0. T 

The regulations must provide for the arrangements being made 
subject to the approval of the Insurance Commissioners (w), and 
must secure thai insured persons shall, unless it is otherwise pro- 
vided, receive adequate medical attendance and treatment from the 
medical practitioners with whom arrangements are made, and be 
able to obtain such drugs, medicines and appliances as the medical 
practitioner in attendance may order, from any persons, firms, or 
bodies corporate with whom arrangements have been made (n). 

(ii.) Medical Attendance. 

1682. With regard to medical attendance and treatment, the 
regulations must provide for a system which will secure the pre- 
paration and publication of lists of medical practitioners who have 
agreed to attend and treat insured persons whose medical benefit is 
administered by the committee ; a right on the part of any duly 
qualified medical practitioner of being included in such a list, sub- 
ject to the power of removal from the list by the Insurance Com- 
misBionors in the interests of the efficiency of the medical service 
of the insured ; a right on the part of any insured person of being 
attended and treated by the practitioner whom he selects from the 
appropriate list, subject to the consent of the practitioner so selected ; 
and the distribution amongst the several practitioners on the lists 
of insured persons who have failed to make any selection, or who 
have been refused by their selected practitioner, such distribution, 
so far as practicable, to be arranged by the several practitioners (o). 


(/) Seo the National Ilealtli Insurance (Medical Benefit) Regulations 
(England), 1013. 

(k) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 15 (1). 

(l) Ibid., B. 15 (5). 

(ml See National Health Insurance (Medical Benefit) Regulations 
(England), 1913, regulation 82. The Commissioners may authorise tlio 
committee to make provisional arrangements in lieu of arrangements 
under these regulations {ibid., regulation 83). 

(n) National Insurance Act, 1911 (1 2 Geo. 5, o. 55), s. 15 (1), (5). 

(o) Jbid.,%. 15 (2) (a), (b), (c), (d) ; set^ JR. v. County of London Insurance 
Committee (1914), Times, 24tli June (removal from panel). The National 
Health Insnranoe (Medical Benefit) Regulations (England), 1013, provide as 
foUowB; — Approved societies must supply to the insurance committee lists 
of their members resident in tlie county or county borough, and the com- 
mittee must prepare therefrom a list of members of societies and further 
lists of deposit contributors and exempt persons, these lists being colJcetively 
known as the “ Register*’ (iftid., regulation 3). Alter consultation with the 
local medical (jomm^ttee and panel committee '(see pp. 936, 937, ante) the 
iosuranc«r committee diust embody in araft agreements and submit to 
the Comfloissioners for approval the conditions of service of medical 
practitioners included in its panels {ibid., regtilations 4, 5), and for the 
prjrpose of providing treatment for insured persons must enter into written 
Sgxeements ^th such* practitioners as are willing to treat insured persons 
on those terms^. Evyry draft agreement must include among the con- 
ditioni of service the following jmiuts (ibid., Sehed, 1.) the practitioner 
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must give the patients trealineut “ of a kind wJiicli can consiatwi tiy with the Sbot. 9, 

best interests of the patient be properlj^ undertaken b]r a general praotitiouer The 

of ordinary professional competoi oo and skill,” but lie may not be require® Adl&tnifl' 
to give or cfiarge for treatment in re^^oct of a oonnnomont, or (unless /he tiRtion Ot 
practitioner a^eos to give domiciliary troatmeni) of tuboroulosis or any BMiefitSi • 

other disease in regard to which tile patient is entitlod to sanatorium 

beneht ; Tirhore the patient requires treatment beyond the competence of 
an ordinary practitioner, the practitioner must advise the patient how to 
obtain the necessary treatment ; where the patient’s condition so requires, 
the practitioner must visit liim at his residence or at any other place wit hin 
the county or county borough within a doliuite distance from the nruoti- 
tioiier’s residence ; the practitioner must attend at specified places and times 
and treat patients who attend there for the purpose; the drugs and apiili* 
auces necessary for any patient must be ordered by the practitioner in the 
form pro\dded by the insurance committee, save those which the practi- 
tioner may be under aiTangeraent himself to supply (see note (d), p. 951, 
po/tt) ; the practitioner must give personal treatment save where prevented 
by urgency of other professioual duties, temporary absom^e from home, or 
other reasonable cause, when he must provide a deputy ; and the practi- 
tioner must keep the required records of oases. The inBiiranoe committee 
may recover from the practitioner anj*^ sum of whieli it has boon deprived 
which otherwise it would have received for medical bonclit or any expense 
incuned by the committee or by any patient by reason of the medical i 
pract ilioner’s breacli of agreement, but before so doing the matter must 
be referred to the medical service eub-cominittoe (se^^ infra). Kvery draft 
agreement must also include one of tlio following methods of remuneration, 
namely: a rate per quarter in respect of each person included in the 
practitioner’s list (the ” capitation system ”) ; the capitation system plus 
special rates for certain specified special services ; the capitation system 
plus certain rates for all services ; specified rates for special service's plus 
the capitation system ; or payment at certain specified rates lor t sm 
various different services rendered (” payment by attcndaiujc”). I'he 
Committee may combine any of these methods of remuneration. 
Kcmuuerafion to practitioners is paid out of the Practitioners Fund (see 
note (6), p. 959, po/tt) (National Health Insurance (Medical Benefit) 

Regulations (England), 1913, regulations 35, 30). As to the calculation of 
remuneration, see ibid. For the treatment of teinjiorary rosidents there is 
a special scale payable out of a special fund e'-tablbdicd by the £)ommiH- 
siouers, called the Central Medical Benefit Pum {HM, regulations 41,42). 

If a question arises or may arise whether an op. ration or other service is 
comprised in the treatment which the practitioner has by his agreement 
undertaken to give, it is referred by the practitioner to the local medical 
committee, and in the event of disagreement between that body and tlio 
iii.^urance committee the matter is referred to referees regulation 50). 

'J’he committee may agree to addition al’ payments in respe^jt of mileage 
(ibid., regulation 77). The conimitfee may compile the “medical list,” 
wliich consists of the practitioners who have entered into agreements with 
the committee and who arc collectively known as “ the panel” (t&id., regula- 
tion 6). If a practitioner (other than one whose name has fteen removed 
from any “medical list ”) at anytime applies to the committee for that 
purpoBO, the committee must include him in the “ medical list.** Ordi- 
narily, a practitioner who desires to withdraw from the panel must give ^ 
written notice four weeks before the oommcncement of any year. Any ' 
person acting in the interests of the estate of a deccas4^ practitioner on the 
panel may bo authorised by the committee to appoint temporarily a 
practitioner to treat insured persons on the deceas^ practitiouar'a list 
(ibid., regulation 17). Their riglfts in regard to medical treatment must be 
brought to the notice of insured persons by the publication in Idbal news- 
papers of the arrangement^made by the committee fibid., regulation 15). 

Insured persons, other than those required or allowed to make their 
. own arrangements for treatment (see p. 949, post), are entitled to obtain 
treatment either from a practitioner on the panel or J^rough an approved 
institution (see pp. 949, 950, po«t) (tbtd, rog^ilation zO). In the former 
case, insured persons desiring and being entitled to sel^t a practitioner 
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1683. Provision for medical attendance and treatment must alec 
Ix) made, on the same terms as to remuneration as those arranged 
foi^ insured persons, for the benefit of such members of any friendly 
society which, or a separate sectidli of which, becomes an approved 
society (p), as were members thei'eof on the 16th December, 1911, 
and are not entitled to medical benefit (q), by reason of being of the 
age of sixty -live or upwards on the 15th July, 1912, or are not 
(lualitied to become insured persons by reason of permanent disable- 
ment, at the same date(r). Such provision must be made, in like 
manner and subject to the like conditions, for the benefit of members 
of societies, other than the foregoing friendly societies, wlio were on 
the 16th December, 1911, entitled as such members to medical 
attendance and treatment (.s). 

. 1684 . If the medical service in any area is inafie<]iiate, the Com- 
missioners may dispense with the necessity of adopting any such 
systoni as aforesaid and themselves make other arrangements or 
authorise the insunince committee so to do, or may pay to insured 
persons a sum equal to the estimated cost of medical benefit in lieu 
of medical benefit, money paj’able to the committee in respect of 
medical benefit being a])piied for ibat*|)urpose (t). If the Insurance 
Commissioners are satisfied that the insured persons or any 


apply to the ehoHon practitioner, and the latter intimates to the insurance 
coiiuaittee whether the applicant is ac<*eptt‘d or rejected by liim (National 
Health Insurance (Medical Benefit) llogulations (England), 1913, regulation 
21). Lists of persons aecejited by or assigned to ea<’h praetitioner on the 
panel are forwarded to the practitioner, and he will be respiuisible for their 
treatment (ibid., regulation 25). An iuhiired ]>erson desiring to change his 
medical attendant during the course of a year, while lu the, same area, ean 
only do 80 by agreement with his present praetitioner, and notice of the 
t ransfer must be given to the committee by the practitioner to whose list the 
insured person is transferred (ibid,, regulation 26). As to the transfer of 
insured persons whose medical practitioner dies, or ceases practice, or 
withdraws from the list, see ibid. An insured person desiring to change his 
practitioner or his nudhod of treatment during the wSiKuiecding y(‘ar mii^t 
give notice of such desire before the 1st December {ibid., regulation 36). 
As to aiTange.jnents on the temporary removal of insured persons, see ibid., 
rogiiliitioii 27 ; and as to persons frequently removing, ibid., reguJation 78. 
t 'hange. of addie.ss by an insured person entitled to medical bcjcicfit must l)e 
notified to his society or, if a dep<Ksii eontribiiior, to the liisurauee t’ora- 
inissioners (iftui.. regulation 28). Every insurance commit tee must osl ablish 
a special medical service sub-eommittee ” for tlic investigation of (jues- 
tioiiM arising between insured ^hw-souh and their medical attendants {ibid., 
regulation 45). If represcntalions are raaile to the Oommissioners by an 
insurance committee or a local raodical committee or panel committee that 
^ the continuance of a praetitioner oii the panel will be prejudicial to the 
efficiency of the medical service of insured persons, the Oommissionera 
must, and in the case of similar representations by other persons or bodies 
may, hold an inquiry in regard thereto in the manner prescribed (i5id., 
regulations 52— 74).\ 
ip) See pp. 937, fl3S, ante. 

(q) Sea p. 910, aaie . « < 

(r) National Insurance Act, 1911 (1 2 Geo. 5, c. 55), s. 15 (2) (e) ; 

National Health Insurance (Medical Benefit) Krgulations (England), 1913, 
Ttgulation 79. 

(#) National Insui^iuicc Act, 1913 (3 A 4 Geo. 5, c. 37), 8. 10 (2). As to 
the provision of parliamentary contributions for the purpose of such • 
medical attond'ance ‘ilnd treatment, see p. 059, post. 

(t) National Ifisnrance Act, 1911 (1 A 2 Geo. 5, o. 55), s. 15 (2). 
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considerable proportion of them within an area, or part of an area, d, 

are not receiving satisfactory medical treatment under the panrf The 
system (m), the Commissioners may authorise tlie insurance oojn- AdminiB' 
mittee to make, or may themselve's make, sucli other arrangements 
as w^ill secure to insured persorw within the area, or part, such 
better medical service as is practicable having regard to the funds 
available for the purpose, or arrangements wdiereinulor insured 
persons within the area, or part of the area, may bo required to 
make their own arrangements for receiving medical attendance and 
treatment, including medicines and appliances, and whereunder the 
insurance committee or Insurauce C\)mmi8Bioners undertake to 
pay the cost of such medical attendance and treatment uj)on such 
scale as they may determine with the approval of the Conmiissioners 
so calculated that the medical attendance and treatment so secured 
shall be of a quality not inferior to that provided under the panel 
system (.r). 

The regulations must also autlioriso the insurance committee to Owu arrango. 
require any persons whose income exceeds a limit to be fixed by the 
insurance committee, and to allow any other persons, to make their ^ 
own arrangements for receiving medical attendance and trefttmont, 
including medichies and appliances, in lieu of receiving medical 
benefit under such arrangomentH as afore8ai<L In such cases tlio 
committee contributes towards the c(»st of inedii^al attendance and 
treatment amounts not exceeding those which otljerwiso w'onld 
have been expended by the coiumitteo in providing medical benefit 
for the persons in question (a). 

1685. The regulations must further provide that, in the case of A|>})rove(i 
])er8ons entitled to medical attendance and treatment under any "‘stituiigns. 
system or through any institution existing on the Ifith J)eceinber, 


(ti) Sec note (o), p. 046. 

(j‘) National liisiiraiiec Act, (3 A 4 tieo. ,j, c. 37), h. 11. 

(f/) National iiitiurauee. Act, 1011 (I & 2 (fco. o, c. r»r>). h. 15 (3). 3’ljo 
inKurance committee njay e\<Mnpt Irom the neccsHity of making their own 
.'iiTangeirieiitK l»y rca.soii of the meonie limit any pert^oim or eJasH of peiHoiirt 
^^ho ouglit. in the opinion of tlio coimiiittoe, to bo tg) exempted, 'j’he local 
medical committee and panel and pliarmUccutieal commit teen (sec note (i), 
p. 037, tnife) must he eonsulied in regard to the fixing or varying of ilic 
income limit. Persons with incomes above the ineomo limit who are not 
exempted are not entitled to medical bemdit nndea* the urrangemontH made 
hy the insurance committee (sec the text, /tnpra), and persmis or bodie.M 
interested may, by iioiiee to the committee, dinjiiito the right of any 
insured person to receive medical benelit under llio.-e arrangement s, and if 
the insured person fails to satisfy the committee that his income doi^s not 
exceed the limit or that he is entitled to cxmnption. or that, b(*ing an • 
exempt person, his income does not exceed £16u a year, the committee 
must require him to make his own arrangements (N^itional Health Insur* 
ance (Medical Benefit) Regulations (England), 19)3, regulation 14). Insured 
persons desiring or being required to make tlieir (awn arraiA,^emqntB must 
apply to the committee (ibid., regulation 24). As to exchanging methods 
of treatment, see note (o)^p. 946, ante. It the coiRmittee considers the 
arrangements made by a person making liis own arrangements are sat^* 

, factory, a contribution is made toward.^ the cost of that treatment out of 
the Special Arrangements Fund (see note (b), p. 959, jpoH) (National 
Health Insurance (Medical Benefit) Regulations (£f%lana), 1913, regula- 
tion 44). As to the calculation of such contribution, §60 ibid. 
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1911) and approved by the insurance committee and Commissioners, 
such medical attendance and treatment may be treated as, or as 
part of, their medical benefit, and may provide for the committee 
contributing to>vards the expenses thereof the whole or part of the 
sums which would be contributed in the case of persons making 
their own arrangeinonts as aforesaid; but no person may be 
deprived of his right of selecting bis own medical practitioner (6). 

(iii.) 6uppt^\ of l)rugt. 

1686. With regard to the suppJv of drugs, medicines and 
appliances, the regulations must requifY?. the adoption by every 
insurance committee of such a system a§' will secure the pre- 
paration and publication of lists of persons^ bodies 

corponito who have agreed to undertake such soffply according to 
a scale of prices fixed by the committee, and a rigljt to any person, 
firm, or body corporate of being included in any suCl-b list for such 
purpose, provided that such inclusion would not be 
the service (c). No arrangement may be made witD^ ^ medical 

(6) National liiBuranco Act, 1911 (1 &; 2 (Ico. 5, c. 65), «. ("f)- '^1^® 

board oi managomont of or person administering any such 
apply to the cominitUjo for approval ; tlie committee must co *^^ider the 
application and llicu communicate with the Commissioners ; thei 
sioners may approve any institution approved by the cominitW,^'* 
approval lias elf ect subject to the observance by the institution 0 ^ 0 '^!^^* 
tiouH imposed by tlie Commissioners (National Health Insurance (^*^dieal 
Hcncfit) Regulations (England), 1913, regulation 13). Insured 
desiring or being entitled to treatment through an approved inst^ll^J'!^^^ 
must apply in the jircseribcd manner to the insfitiition, and the instilf^^*^^^ 
notifies the committee as to acceptance or rejection of the applic 
{ibid., regulation 23). Moneys for the benefit of persons obtaining fc 
ment through an apjiroved institution come out of the Institutions F ; 
see ibid., regulation 43; note (6). p. 959, post. 

(c) National Insurance Act, 1911 (1 A. 2 Geo. 5, c. 65), s. 15 (6) (a); j 
T he National Health Insurance (Medical Benefit) Regulations (P^nglaV^*^h 
1913, proscribe the medical and surgical appliances to bo provided as 
of medical benefit (t6id., regulation 7, Hched. 11.). The insurance commiti^r^^’ 
after consultation with the hxcal medical committee (see pp. 936, 
ante), the panel committee (see note (i), p. 937, ante), and the pharmac 
tical ooramittee (see note {k), p. 937, ante), must prepare “the drug tarin“;. 
or a list of the prices upon which the sums to be paid for drugs and 
ances are to be calculated. Such prices and the proscribed conditioneel 
supply must after consultation with the pharmaceutical committee d P® 
embodied in draft agreements, which must be submitted to the Comira^^' 
sioners for aprproval, and must include (subject to any necessary modifici^^’ 
tions), among others, the following conditions drugs and appliances h^^ 
good quality must be supplied free of charge to persons presenting t.r^® 
necessary prescribed order signed by a medical practitioner on the panel 
his deputy ; substances to which the Poisons and Pharmacy Act, 19i.^^ 
(8 Edwt 7, c. 65), s. 5, or the Regulations under the Pharmacy Act, 18 
(31 & 32 Viet. 0 . 121), 8. 1, relate, must be provided with proper bott 
and other vessels ; -and dispensing must be done by or under the 
supervision of a regisfrored pharmacist or a person who for three 
immediately prior to the 16tli December, 1911, has acted as dispenser * 
mbdical practitioner er a public institution. Tht> insurance committee r 
eftter into written agreements on those terms with chemists and 
wiUing to un^ertaknl^ supply of drugs or appliances or both, and 
then prepare a list of those with whom such agreements have been 
(National Hpalth Insifranee (Medical Benefit) Regulatiotui (England' 
regulations 8 — If, 22, Sehed. IIL). Moneys for drugs and applia 
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pi^tiUoner unless authorised by regulations {d\ under which hi ». 
wiU supply drugs or medicines to any insured person («); an^ The 
subject to regulations to the contrary, arrangements for Idwtois- 
dispensing of medicines inay only be made with persons, firms, 
or bodies corporate entitled to catry on the busiuess of a chemist * * 

and druggist under the Pha 4 *macy Act, 1808 (/), as amended by 
the Poisons and Pharmacy Act, 1908(<7), who undertake that all 
medicines supplit'd by them to insured persons shall be dispenHod 
by or under the direct supervision of a registered pharmacist {h\ 
or by a person who, for three years immediately prior to the 10th 
December, 191], has acted as a dispenser to a duly qualified medical 

paid out of the Drug Fund; see ibid., regulation 30 ; uote(i>), p. 059, post. 

Cases where there has been alleged excosHive ordering of drugs by an^i 
practitioner may be investigated by the panel committee, and, if the charge 
is established, deductions in respect thereof may bo made from the amount 
payable to the practit ioner out of the Panel Fund (National Health Insur- 
ance (Medical llencdt) Kcgulatimis (Fngland), lOlS, regulation 40). As 
to revision of the drug taritf, see ibid.t regulation 18. Tlie insurance com- 
mittee must include in tlie list any person supplying drugs or ap])liauceH 
w^ho applies for that puriKJRo. A person may withdraw from the list on 
giving lour weeks’ notice before the coramencoment of any year, or at any 
other l ime by agreement with the committee {ibid., regulation 10). Every 
chemist or other person on the list must exhibit at liis place of business 
a notice in the form prescribed in ibid., Hched, IV., indicating that ho has 
undertaken to supply drugs etc. under the aforesaid arrangements 
regulation 11). The insurance committee must constitute a pharmaceu- 
tical service sub-cominittce for dealing with comi)laintr8 against persons 
supplying drugs or appliances (ibid., regulations 40, 49). The insui uio-c 
committee must furthermore constitute a joint services sub-commit! ,30 
consisting of rncinbers appointed by and from the medical service sub- 
committee, the phannaceuticol service sub-committec, and the insurance 
committee itself. One member must be a woman. If a niat.ter referred to 
the medical service sub-committcc involves a question relating to a person 
supplying drugs, or if a inatter refcirred to the pharmaceutical service flub- 
comiiiiltco involves a question relating to apTa'^titioner on the panel, such 
matter is to he referred to the joint services bu* committee (ibid., regula- 
tion 47). For tlie purpose of holding an inquiry as to whether the inclu- 
sion or continuanc(^ of a person supplying drugs or appliances on the list 
is or would be prejudicial to the efficiency of the service, the Foinmissioners 
must oonstit ut© an inquiiy C/ominittee in the manniir jircscribed (ibid., 
regulations 75 — 76). * * 

(d) Where an insured person resides in a niral area more than one mile 
from the place of business of the ncar(?st chemist on the list, or by rcjason 
of distance or inadequacy of means ol commiinicatiou has diflioulty in 
obtaining drugs and appliances from a chemist on the list, arrangements 
may be, audit the ]>ractitioner so desires are to be, mad© whereby his 
medical practitioner supplies him instead. Moreover, arrangements must 
be made by the insurance committee for the supply by practitioners on the 
panel of all or any of the drugs necessarily or oniinaTily administered by 
a practitioner in person and of the drugs and appliances required for 
immediate administration or application, or required for use l^efore a 
supply can conveniently be obtained otherwise {ibid., regulation 12), 

In such coses the committed may, instea<l of paying him for. Die drags and 
appliances actually supplied, pay to the pracititioiier a capitatio^i fee from 
the Drug Fund (ibid., regulations 38, 30). 

(fl) National Insurance Act, 1911 (1 & 2 Geo. 6, c/66), fl. 16 (6) (U.). 

(D 31 & 32 Viet. c. 121. • 

' (^) 8 £dw. 7, 0 . 55 ; and see title Medicine and Phahmact, Vol. XX,, 

p. 355. - 

(A) Bee title Medicine and Pharhact, Vol. XX., p. ^53. 
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practitioner or a public institution (i) ; but the rights and privileges 
of a person under the Apothecaries Act» 1815 (/c), to act as assistant 
ta an apothecary in compounding and dispensing medicines are not 
affected ( 1 ), * 

If the Commissioners are satisfied that the fixed rate of prices is 
reasonable, but that an adequate and convenient supply of drugs, 
medicines, and appliances is not secured in any area, they may 
dispense with the necessity of any such system as aforesaid and 
authorise the committee to make, subject to approval, other 
arrangements (m). 


Suii-Sr.rr. H . — Sanatorium Uniejit. 

1687 . Sanatorium benefit (u) is administered by and through the 
insurance co!iimitteeB(o). For that pur[)ose insurance committees 
must make arran<^^otnentH, to the satisfaction of the Insuranc(3 
Commissioners, with a view to i)r(>vidiiig treatment for insured 
persons suffering from tuberculosis or any such otlier diseases as 
the Local (loveriiment Board witli the approval of the Treasury 
may ap})oiut(/>), firstly, in sanatoria and other institutions, and, 
secondly, otherwise than in sanatoria or other institutions (fy). 

For the i>urpose of such treatment insurance committees mu.st 
arrange with jicrsoiis or local authorities (other than poor law 
authorities) having the iiiauageuiont of snmUoria or other institu- 
tions approved by the Local (Jovennnenl Hoard; a local authority 
may provide sucli treatment as respects insured persons resident 
outside as well as within their aroa(/’). 

1688 . If a grant is made by the Local Government Board to a 
county council out of sums made available by statute for the pro- 
vision of, or as grants in aid to, sanatoria and other institutions for 
the tniatment of the aforesaid dis(‘ases («), the Local (Tovernment 


(0 National Insurance Act, 1911 (1 & 2 Leo. C, c. 55), a, 15 (5) (iii.). 

(^) .55 Ueo. 3, c. 194. 

(l) National Insurance Act, 1911 (1 & 2 tico. 5, c. 6.5), 6. 15 (5) (iv.). 

(m) Ihid., 8. 15 (5) (i.). 

(n) For the definition, eee p. 924, ante. 

(o) National luaiiraiico Act, 1911 (1 & 2 Geo. 6, c. 55), s. 14 (1); as 
to insurance committees, sec pp, 93.'i et *.<?//., ante, 

(p) See p. 924, ante. 

(g) National Iiwuranoe Act, 1911 (1 & 2 Geo. 5, c. 65), s. 16 (1). 

4r) Ibid. In administering the benefit insurance committees may not 
themeelves provide iustitutions. l*he Metropolitan Asylums Board (see 
title Metropolis, Vol. XX.. p. 411) may agree with local authorities to 
receive , insured persons and their de^Huidants into hospitals or sanatoria 
provided by the Board (National Insurance Act. 1913 (3 &> 4 Geo. 5, 
c. 37), 8. 39). Jii \Vah« the Welsh Insurance Commissioners are sub- 
stituted for the Ldcak, Cfovemment Boitjrd as the approving authority 
8. ;;42 (1)). 

(f) See National Insurance Act, 1911 (1 Geo. 5, c. 55), s. 64 (1). 
By the Finance Ac!:, 1911 (1 A 2 Geo. 5, c. 48), s. 16 (1), the sum of 
£1,500, 000 WHS made available for this purpose. The Welsh Insurance Com- 
miuuoneTs distribute the' part of the grant apportioned to Wales (National 
Insurance Aet,J911 & 2 Geo. 5, c. 56), s. 82 (3) ; see also ibid., s. 82(4), 
and, as to agT€%mente between local authorities and King Edward the 
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Board may authorise the county council to provide and maintain 
any such institution (t). Any expenses of the county council net 
defrayed out of the ^^rant are defrayed out of the county fund (a). 
To facilitate co-operation amongst* local authorities for the proviswn 
of such sanatoria and other in^itutions the Local Ciovornment 
Board may, by order, provide for the constitution of joint com- 
mittees or boards for the joint exercise of powers in relation 
thereto (w). 

1689. For the purpose of treatment outside sanatoria or other 
institutions, insurance committees must arrange with persons 
and local authorities, oilier than poor law authorities, undertaking 
such treatment in a manner approved by the Local Government 
Board ; and the Local Government Board may authorise a local 
authority to undertake such treatment and, if necessary, to appoint 
officers for the purpose (o). 

1690. An insurance committee may, with the consent of the 
Insurance Commissioners, enter into agreements with any person 
or authority, other than a poor law authority, that, in consideration 
of treatment being provided in a sanatorium or other institution 
or otherwise for persons recomnieuded by the committee for 
sanatorium benefit (/)), the committee will contribute towards the 
maintenance of the institution or the provision of such treatment 
out of the funds available for sanatorium benefit (c). Any such 
agreement is binding on the committee and its succoBsors. Any 
sums so payable by the committee may bo paid by the Insuranco 
Commissioners and deducted from any sums payable to the cotii 
mittee for sanatorium benefit (V/). 

1691. The Insurance Cominissioners may retain the w'hole or 
any part of the sums payable out of moneys provided by Parliament 


WcIhIi National Memorial Ansociation, see National Inauranco 
Act, 1913 (3 & 4 Geo. 5 c. 37), B. 42 (2) ). ' 

(<) National IiiKiirance Act, J 91 1 (1 & 2 (iro. r», C| 5r>), h. 94 (2). 

(u) Jhid. ; and see title Local Govkrnmknt, Vol. XIX., p. 358. 

(»r) National Insurance Act, 1911 (1 & *2 Geo. 6, c. 55), s. 64 (3). 

(o) Ihid,, B. 16 { i) (b). Ab to the eonditioiiB of approval, see h. 77 
(2), (3). By the Order of the Local Government Board daUnl the 26th July, 
1912 (5?tat. K. &<0., 1912, j). 094), as to the domiciliary treatment of tuber- 
culosis, treatment otherwise than in sanatoria etc. is approved when under- 
taken in accordance with the regulations therein laid down. The regula- 
tions provide for treatment by a registered medical practitioner, who must 
keep a continuous record of the clinical history of the illncBS of each 
patient on the prescribed forni, and of the treatment given, and^ report 
to and confer with the consulting officer of a dispensary approved ’by the 
Local Government Board iiqder the National Insuraube ActfortuberculoBis 
treatment. The medical praeiitmner in atteadanej iifust ajso inform the 
local medical officer of he^ilth or any circumBtapwiB aflversely .'affecting 
the Banitary conditions iitul^r which any patient is living in regard to which 
action by the medical officer of health or the eanitaVy audiority may be 
desirable. , • 

(h) See p. 924, oalc. 

(c) .See p. 959, -pott. ^ , 

{d\ National Insurance Act, 1911 (1 At 2 Geo. 5, c. 55)« a. 64 (4). 
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for sanatorium benefit (r) and apply such money for purposes of 
research (/). 

Sub-Sect. 4. — Sichneta and DUdblment B&ieftt 
(i.) AOm\niitration, 

1692' Sickness benefit {(j) and disablement benefit (A) are adminis- 
tered, in the case of insured persons who are members of an 
approved society (i), by and through the society or a branch thereof, 
and in other cases by and through the insurance committees (/c)- 

(ii.) Kxccmve Sicknm. 

1693. Where it is alleged by the Insurance Coniniissioners that 
there has been excessive sickness among any insured persons, or 
by any approved society (1) or insurance coniiuittee that there has 
been excessive sickness among the per.sons for the administration of 
whose sickness and disablement benefits the socitiiy or committee is 
responsible, and that such excess is due to tlie conditions or nature 
of the employment of such persons, or to bad housing or insanilary 
conditions in any locality, or to an insufiicient or con laminated 
water supply, or to neglect to observe or cuj force statutory ]»n>vi- 
fiioiis or regulations relating to the health of workers in factories, 
workshops Oa), iiiinos, quarries (n), or other industries, or relating 
to public health, or the housing of the working classes (o), or to 
observe or enforce any public health precautions, Lh(3 Commis- 
sioners or the society or committee making such allegations, or the 
insurance commilteo on behalf and at the c\i)eiise of any ubsoeia- 
tion of deposit contributors resident in its an3a(/0» may send to 
the person or authority alJcgod to be iii default a claim for the 
payment of any extra expenditure alleged to have been incurred 
by reason of such cause. Failing agreement on tho subject, the 
Secretary of State (q) or the Local Government Board may order 


{e) Sec p, 9r>U, 

if) Natioiiftl Insurance Act, 1911 (1 & 2 Geo. 6, o. 65), s. Ifi (2). A 
Modii'a! Um'arcli (.'oiumitlcc lias been appointed, with executive functioriK, 
f<»r tho puriwse of dealing with the money so available for research. 
Its duties are primarily to formulate and control the general plan ot 
research and to control expendiliire. An Advisory (buncil for research 
has also boon appointe^, its duty being to consider the scliemo of tho 
Medical Kescuu-oh Coranuttoo which is tc be u foned to it, and to formulaic 
criticisms an4 suggestions in regard thereto. TIkj funds retained for 
research are paid into the Medical IIcm arch Fund ; see, generally. National 
Health Insurauce (Medical Research Fund) Regulations, 1914 (Slat. K. Ac 0., 
1014, No. 418). 

(< 7 ) For the definition, see p. 920, ante, 

(h) For tho defiiutioii, see pp. 022, 92:1, ante. 

(i) SSee pp. 937, 938, ont«. 

{k) National {iisurauce Act, 1911 (1 & 2 G<^. 5, c. 66), s. 14 (1). 

(0 v^ee pp. 037, 

(m) title Factdiues akd Shops, Vol. XIV., pp. 447 et $eq, 

(>i) See title Mines, Minerals, and Quarries* Vol. XX.. pp. 693 ei aeq, 

{ 0 ) See title PuBike Health and Local Administration, Vol. XXllL, 
pp; 61 b rf sea. 

(p) National InsuranOe Act, 1911 (I & 2 Geo. 6, o. 55), s. 63 (9); and 

•ov p, 943, ^ , 

(q) See tiUe.CqN8iiTUTiONAL Law, Vol. VII., p. 65. 
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an inquiry and appoint for that purpose a competent pemon (r) 
with the same powers as those possessed by a Local Governmenii 
Board inspector for the purposes of an inquiry under the Public 
Health Acts(«) and power to malfe orders as to costs. Tlie or^er 
may include the costs of the Secretary of State and tlio Local 
Government Board, but a society or committee may not be ordered 
to pay the costs of the other party to tlio inqiiii*y if the person 
holding the inquiry certifies that the demand for an inquiry was 
reasonable in the circumstances, and on such certificate being 
given the Treasury may repay to the society or committee all or 
any part of tlie costs incurred by it. An ordfT made by the person 
holding the inquiry may, by leave |lf the High Court, be enforced 
in the same manner as a judgment or order of the court to the 
same effect (a). 

1694. If at such inquiry it is proved that the amount of siclcness 
has, during a period of not less than throe ynars hoforu the date of the 
inquiry, or, if there lias Iumh an outbreak of any epidemic, endemic, 
or infectious disease, during any^'less period, boon more than 
10 per cent, in excess of the average (3xpoclation of sickness as 
calculated in accordance with tahles prepared by the Com- 
inisaioriors (b), and that such excess was wholly or in part duo to 
any of the above-mentioned causes, the person liolding the inquiry 
tiuisi order any extra expendiliiro incurred by societies or committees 
l^y reason of sucli cause to lie made good by the responsible 
employer, local authority, owner, lessee, or occupier of premises, or. 
in the case of insufficient or containinalod water supply, by th'* 
local authority, company, or person responsible for supplying the 
water, unless such loc.al authority, coiupany, or person can prove 
that it is not in default (r). 

Where any such inquiry is held in respect of bad housing or 
msanitary condititms in any locality, the local authority mity serve 
'>lice upon the owuier, lessee, or occupier i. any premises which 
3 the subject of the inquiry, and upon proof of tho service of such 
jtice, and that any such extra expense us aforesaid or any part 
iereof has been caused by tho act or default oj such owner, lessee, 


(r) Nali(Mjul Int^urunre Act, 1011 {1 & 2 <Jeo. 5, c, 55), k. 03 (I). 

(fl) Sec title I'rnuc Health and i.ocAL Administkation, Vol. XXIIL, 
j). 375. Afl to tliC TubJic llcallli Acts, see ibid., p. 301. note 1(a). 

(a) National Insurance Act. 1011 (I & 2 Geo. 5, c. 55), h. 03 (5). Tin) 
nsurauce Comnii!>’sioncis may make regulations as to procedure on hucIi 

inquiries (ibid.). 

(b) Any exco-ssivc eickiu^Ks attributable to any disableraont or diflcase 
due to injury or disease for which danmujes or cbiniiensatiori arc jiayable 
under the Kmployers’ Liability Act, 1880 (43 & 44 Viet, c, 42), or the 
VVorkmen’s Compensation Aet, 1900 (0 YAw. 7, c. 58), or»at coinnmn law 
(see title Mastrr and Servant, A'ol. XX., pp. 134,*153, lCi)»). is yot taken 
into account (National Insurance Act, 1911 (1 ^ 2 Geo. 5. c. 55), «. 03(4) ). 

(c) National Insurance Act, 1911 (1 & 2 Geo. 5, fi. 55), s. 63 (2), (4). 
When any sum is so ordered to bo paid by a local authority, auoh suyi 
may be paid, without prejudice to any other method of cecorery. by 

• deduction from any sums due to the local authority out of the Local 3 axa- 
tion Account {ibf4.,s. 63 (6) ; and sec title Local (Jo^Ar.smbnt, A’ol. XIX., 
p. 351). • 
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or occupier, the latter niny be ordered by the person holding the 
inquiry to repay such e\trii expenditure to the local authority {d), 

\ 695 . For the purposes of the provisions relating to excessive 
sickness, any expenditure on any, benefit administered by an insur- 
ance committee is deemed expenditure of that committee, but any 
sum paid to any committee under those provisions to meet extra 
expenditure on sickness or disablement benefit is dealt with 
for the benefit of deposit contributors (e) in accordance with 
regulations made by the Commissioners (/). Where any sum is 
paid to the Tii.surarice Commissioners under these provisions, they 
must apply it in discharging eau^nses incurred by them thereunder 
and distribute any balance among the societies and commiitees 
which have inclined extra ex])ense through the excessive 
sickness (</). 

(iii.) I*i‘o(t>((ion ayaihst Pittreas. 

1696 . Where the medical practitioner attending on any insured 
person in receipt of sickness benefit certifies that the levying of any 
distress (//) or execution (/) upon such p(jrsoirs goods or chattels on 
premises occupied by him, or the faking of any proceedings in 
ejectment (k), or for the recovery of any rent (/), (»r to enforce any 
judgment in ejectment against such piTSon, w'oiild endanger his 
life, and such certificate has been sent to and recorded in the 
prescribed manner by the insurance committee (m), it is not lawful 
during the period named in the certificate for any jierson to levy 
any such distress or execution or to take any such proceedings 
against the insured person (n), A person knowingly contravening 
this provision is liable to a penalty, on summary conviction, not 
exceeding X*50(</). 

The accuracy of the certificate may he disputed before the 
registrflji' of the county court, who may cancel or modify such 
certificate, and from his decision there is no appeal fp). 


{d) National Insurance Act/ 1911 (f &; 2 Geo. 5, c. 55), s. 63 (3). 

(e) See pp. 931, 943. 

If) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 8. 63 (7). 

(0) Ibid,. B, 63 (8). 

(A) See title Distresji, Vok XI., pp. 117 et uq, 

(0 See title Execution, VoL XIV., pp. 3 H ncq. 

{k) See title County Courts, Vol. VI 11,. p. 435. 

(1) See title Landlord and Teitant, Vol. XVIII., pp. 485 eiseq. 

(m) The certificate is recorded in a special register without fe^s and 
Is open to inspection. Where so recorded, its genuineness may not bo 
questioned in any proceedings against a sheriff or other officer for failure 
to levy any distress or execute any warrant. The committee is not 
obliged to record a certificate' the genuineness of which it suspects (National 
Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 6{l (4) ). 

(n) Ibid., q. 68 *(1) ; see (\ninty Couyt Rule^, Onl. 42a, r. 6, which 
prvtvidesTor suspending the issue of proceedings, or for the sta-y of pro- 
m'dings’ as the case may he, during the cui^ncy of the certificate, and 
for giving notice fo llie person at whose instance the proceeding or 
o^ecution issued. 

(a) National Insuroiff^ Act, 1911 (1 & 2 Geo. 5. o. 55), s. 68 (3). 

ip] Jhiil, g. 68 (l),i as to the procedure hefon* the registrar, see County 
Court Uukis, Ord- 42 a, r. 7, 
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In computing the time within which a warrant mB,y be executed) 
where such time is limited, any period of delay due to the foregoing 
provisions must be disregarded {q), ^ 

1697. A certificate continnos in force for one week or such less 
period as may be therein named, but may be renewed from time to 
time for any period not exceeding one week, but not beyond the 
expiration of three months from the date of the grant oE the 
original certificate. Each renewal must be recorded by tln^ insurance 
committee (r). 

If the protection of sucli a certificate is to extend beyond one 
month from tlie date of the grajt of the original certificate, the 
person desirous of taking proceedings may demand projier security 
for rent thereafter to become due from the insured person, or for 
tlie amount of the judgment debt, as the case may he. Any dispute 
as to the sufiicieiicy of the security is debn-mined by the registrar 
of the county court, wliose decision is final 

Sru-SKci*. Ct. —Mfjtimiiti/ JlmefU. 

1698. Maternity benefit (0. administered, in the cas(^ of insured 
fiersonswho are members of an approved Knci(;ty (a), by and through 
the society or a luanch thereof, and in other cases by and through 
the insurance committees (ft). 

1699. ^fatcirnity benefit is in every case tho mother’s benefit. 

Where it is payable in respect of the huBhand's insurance, the 
wife’s receipt, or liis receipt on her behalf, if authorised by her, is a 
sufficient discharge. If it is paid hi the husl)aiul he must pay it ij 
his wife (c> Where the mother is herself an insured person and is 
not the wife (or, in the case, of a postliumous child, tho widow) of 
an insured person, maternity bonellt is administered in cash or 
otherwise as a benefit for her. Jn any oilier case the bonofit is 
administered in the interests of the motle r and child in cash or 
otherwise, and in respect of a posthumous child as if the husband 
were still alive {d). * 

The mother has liberty of choice whetlurr slnt shall ho attended 
by a duly qualified medical ]u-actitioner of by a duly certified 
midwife, and in the selection of either she has free choice (e). 


iq) National In.^^uraneo Act, 1911 (I & 2 (4co. .5, c. .^> 0 ), rk 68 (.5). 

(r) Jhid., fi. 68 (2); as to the record of ccrtih<*al<s, roc p. 956, antf. 

(s) National Insurance Act, 1911 (1 & 2 ,'i, c. 65), h. 68 (2). 

If, upon demand, fleourily is not forthcominir, the person demanding 
it may, on proof before the registrar of county court of hucIi# 
failure to give security, proceed aft if the ceriiticate had reascyJ to bo 
in force (County Court llules, Ord. 42a, r. 8). As to digput<*s before the 
registrar in regard to the |ufliciency of security. 

(<) For the definition, see p. 1^3, anlt'. * • * 

(a) See pp. 937, 938, anU, I 

(b) National Jnsuranco 1911 (I &, 2 Geo. 6,^c. .6.6), ft. 14 (1); as 
to insurance* committees, see pp. 933 et sc/., ante. 

(c) National Insurance Act, 1913 (3 Av 4 tJeo. 5, 0 . 37), «• (!)• * 

(d) National Insurance Art, 1911 (I A 2 Geo. 6, c. 66), «. 18 (1); 

National Insurance Act, 1913 (3 4 Ge<i. 5, c. 37),#». 14 il). 

(«) National InsuTance Act, 1911 (I 2 Geo. 6, c. 66^, 8. 18 (1). 
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1700« Where maternity benefit is given or paid to the fansband* 
it becomes his duty to make adequate provision to the best of 
his power for the maintenance and care of his wife daring 
her confinement and for four weets after her delivery. For neglect 
or refusal to do so he is liable upon summary conviction to 
imprisonment with or without hard lalxiur for a term not exceeding 
one month without jirejudice to any other legal liability (/). 

1701. The Insurance Commissioners may by special order provide 
for the reinsurance with them of the liabilities of all approved 
societies in respect of maternity benefit (g), 

Sub-Sect. G.^ddditwnal BenefiU. 

1702. Additional l)onefit8(/<) are administered by the approved 
society or branch (i) of which tlie persons entitled thereto are 
members, except in cases where such benefits are in the nature of 
medical bon(‘fils(/»;), wIkui they are adniinistored by and tlirough the 
insurance committees (/)• 

Sect. 10. — Financial Provisiom, 

Sub-Sect. 1.— /n General 

1703. Towards the coat of any of the aforesaid benefits, or the 
expoiisos of their administration or otherwise for the purposes of 
health insurance, Parliament may contribute such sums as may 
from time to time be determined, such contributions being herein 
referred to as additional sums. After such additional sums have 
been applied for tho purpo.se for which they have been provided, 
the balance of the cost of llie various benefits (?«) and tho expenses 
of tii(iir administration (//) are provided as to seven-ninths, or, in 
the case of women, tliroe-fourtlis, from contributions of insured 
persons 'and their oinployers (o), and as to the remainder from 
moneys provided by Parliament (p). The salaries or remuneration 
of tlie Insurance Comiiiissioners and their staff (q), together with 
an} expenses incurred by . tlie Treasury or Commissioners in 
carrying out the statutory provisions relating to national health 
insurance, are defrayed out of moneys provided by Parliament (r). 

1704. All moneys received as above for the purpose of benefits 
and their administration are paid into the National Health 


(/} National Insurance Act, 1911 (1 & 2 Geo. 5, o. 55), 8. 19. 

(0) Ibid,, 8. 20. 

(h) For the definition, see p. 924, ante. 

(1) See pp. 937, 938, ante. 

(k) See p. 920, ante. 

(l) National IijisuraLoe Act, 1911 (1 & 2 Geo. 5, o. 55), b. 14 (1); aa 
to inaurance CQtnniitteeB, see pp. 933 et sec,, aide. 

(m) Seerpp. 919, 920, ante. 

(o) See pp. 944 et eeq., ante. ^ 

(o) See pp. 911, 912, ante, 

(p) National Insurance Act, 1911 (1 & 2 Geo. 5, o. 55), a. 3; National 
Insuranoe Act, 1913 (3^1^ 4 Geo. 5, c. 37), b. 1 (1). 

(q) See p. 932. ont^ 

(r) National4QBurance Act, 1911 (1 & 3 Geo. 5, e. 65), i. 57 (3), 
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Insurance Fund, which ic controlled by the Insurance Com* 
missioners, and out of that fund is met the expenditure incurred )iiy 
approved societies and insurance committees for the purposes of 
benefits and their admi)iistrati()n\«). Any contril)ution8 by Parlia- 
ment in the form of additional sUms (0 for the purpose of medical 
benefit are applied towards tlie payment of medical attendance 
and treatment of members of friendly and other soci(;tioB who, 
on account of age or pernianent disablement, are not insured 
persona (m) in like manner and to the like extent as if such medical 
attendance and treatment were medical benefit (w). Tlio fund is 
audited by the Coiii[)iroller and Auditor-General (x). 

1705 . For the purpose of medical benefit (a) tliere is paid 

yearly to the insurance committee for each county or county 
borough, out of moneys credited to a society (/i) with menihers 
resident in the area, such sum in respect of tim medical benefit of 
such members, ami the cost of the administrutiem lluTcof, as may he 
agreed lujtweon tli(! S')ci(‘iy and commiiteo, or, failing agreement, as 
may be determined by the Commissioners (c). ^ 

1706 . For the purpose of ^iiialorium h('n(‘1it(d) there is provided 
iMit of the National ili^alth Insurance Fund {/") a sum of !«. fid. in 
respect of each insured person resident in the area of tlio insurance 
committee, and a further sum of Id. in respect of each such insured 
person is provi<led by i'arliaimmt (/)» 

1707 . If in any year the amount payable to an inBuraiico 
committee in respect oi all persons for the administration of wlu*s j 
medical benefit it is responsible 0;), or the amount available for 
defraying the expenses of Baimtorium benefit {h) is insulHcienl to 


(«) National Insurance Act, 1911 (I & 2 Geo. 6, «. 55), s. 54 (1^. ^.riure 
is a separate Welsh National lloalUi Insiiraio'c Fund (ibid., k. 82 (2) ) j 
see also National Act, 1913 (3 & 4 Gi ■. 5, c. 37), w. 10 (4), 

(f) See p. 95S, anfe. 

(u) See p. 948, , 

(M>) National Insurance Act, 1913 (3&*4 (feo. 5, c. 37), s. 1 (2). 

(x) National Insuranco Act, 1911 (1 &. 2 Geo. c. GCf), H. 54 (5) ; and 
see title Pakliamknt, Vol. XXI., p. 684^ 

(a) See p. 920, ante. 

(b) See p. 962, post. Suras payable by societies in resju'ct of the coat 
of medical benefit are credited in the books of the GommiBsioncrs to the 
General Medical nciiefit Fund (Natioiuil Health InBurance (Mcdieal 
Jienefit) Kegulaf ions (England), 1913, regulation 32). Ail moneys payable, 
to the committee out of the General Medical benefit Fund arc carried 
each year to the Medical Benefit Fund Account of the committee. This 
latter fimd is divided into the Panel Service Fund, the Institutions Fuud/i 
and the Spf^cial Arrangciricnls Fund. "J’lic Panel Service Fund ifj divided 
into the Practitioners Fund and the Drug Fund (ibid., regulation 33). 

(c) National Insurance Act, 1911 (1 & 2 Geo. 6*<^ 55), s. 15 (0). 'Fhe 
committee must furnish to ea^h society through the f’ommiHpidners an 
estimate of the amount required for such purjiosos (Njtiaonal Health Insur- 
ance (Medical Benefit) Regulations (England), 1913,^giilation 32), 

(d) See p. 924, ante, 

(e) Sec p, 958, ante. t 

(f) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 55), s. 16 (2). 

(o) Jbid.,». 15(7), (8). 

(A) Ibid., s. 17 (2), (3). 
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Sect. 10. meet the estimated expenditure on those respective benefits, the 
Financial committee may, through the Insurance Commissioners, transmit to 
ProvlBiona. the Treasury, and to the council of the county or county borough, 
accounts showing the amouny available and the estimated 
expenditure, and those tedies fnay sanction such expenditure, 
whereupon the Treasury and the council, respectively, become 
liable to make good ono-half of any such excess expenditure (t). 

The council of any borough or urban or rural district may 
agree with the county council to repay to the latter the whole or 
any part of the sum payable by it towards the excess expenditure on 
medical or sanatorium benefit, so far as such excess is properly 
attribiitablo to the borough or district. The agreement may provide 
that the county council is not, during the continuance of such 
agre(3mont, to raise any sum on account of any expenditure 
incurred by it for the purj) 08 e to which the agreement relates within 
the borough or district the council of which has entered into such 
agreement (A:). 

Dcpoflit 1708. In regard to deposit contributors ( 1 ) there is payable 

contnbuiure. annually a provscribed sum in respect of each deposit contributor 
towards the expenses incurred by the insurance committee in the 
administration of benefits (?«), together with such sum as the 
insurance committee may, with the consent of the Insurance 
Commissioners, determine, in respect of each deposit contributor for 
the cost of medical benefit. The sums payable in respect of a 
deposit contributor for the purposes of medical and sanatorium 
benefits and tow'urds administration expenses are deducted at the 
commencement of each year from the amount standing to his credit 
in the Deposit Contributors Fund («), except so far as they are 
payable out of moneys provided by Parliament (o). 

I'liymRnuto 1709.. The foregoing sums are paid or credited to the insur- 
insurjujco ftnce Committee at the commencement of each year, but the 

committBCs. 


(t) The Treasury coiitributiou comes out oi money a provided by 
Parliament, and that of the council out of tbo county fund or borough fund 
or borough rate (Natidlial Insurauoe Act, 1911 (1 & 2 (Jco. 6, o. 50), 
BS. 15 (8); 17 (3) ). 

(A) Ibid., 8. 22. Sums payable under such an agreement are mot, 
in the case of a borough, out of the borough fund or borough rate, and in 
other cases aa,nart of tne general expenses incurred in executing the Public 
Health Acts {(bid,), 

^ (1) See p. 931, fln/c. 

(m) This prescribed sum ia (i.) in the case of a person who was seventy 
before the 12th January, 1914, the sum of 3<i, ; and (ii.) in the case of any 
other person, the sum of Is. 9d.; but nothing is payable in the case of a 
married woman who was at the date of her marriage a deposit contributor, 
and who is, by reason 'of her marriaite (see p. 975, post), suspended &om 
henel\ta»(NaitiopalH4ahh Insurance (Deposit (’^nlributors’ Administration 
ExptmaesJ RcgulatiolUl, 1914 (Stat. 11. & 6., 1914, No. 679) ). 

(n) Se« p. 973, post* The amount payable ^ respect of the medical 

of deposit oolitributors is carried from the Deposit Contributors 
Ptchd to (he credit of the General Medical Benefit Fund (National Health 
Insuranoe (Medical Benefit) Regn?^*^tions (England), 1913, relation 32). 

(o) National Insur^ce Act, 1911 (1 & 2 Geo. 5, o. 55), s. 42 ; and see 
p. 973,jM>st. • 
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Commissioners may make regulations for enabling such sums to bo 
paid or credited at such time or times and in such instalments apd 
proportions as may, with |lie consent of the Treasury, be pre- 
scribed (a). There is alsh paid* to the insuranco committee in 
every year by each approved society in respect of each of its 
members resident in the county or county borough the sum of Id. 
towards the administration expenses of the committee, and if the 
Insurance Commissioners allow travelling expenses to the members 
of the commiLtoe the hL may be increased, but not so as to 
exceed 2d. {hi 

If, as it is empowered to do, the insurance committee pays to 
its members, in addition to travelling expenses, subsistence 
allowance and compensation for loss of remunerative time, there 
is paid out of moneys provided by Parliament towards t)io 
expense thereof such sum as the Insuranco Coniinissioners, with 
the consent of the Treasury, may determine (c). Subscriptions to 
associations of insurance committeos and tho reasonable expenses 
of representative members of committees attending their iru'ctingH 
are paid as general expenses (d). i 

• 1710 . Any local aiithorit;^ may subscribe such sums as it may 
think fit towards Ihe general purposes of the insurance committee 
out of any fund or rate out of wdiicli the expenses of the aiilliority 
are payable (rb 

1711 . The insuranco commit Uio must keep proper accounts in 
tho prescribed form and submit them to auditors appointed by th i 
Treasury (f). 

1713 . For the administrative cxp(3n8os of any local committee 
elected by tho persons, firms and bodies corporate who have agreed 
to supply drugs, medicines and appliances to insured persons (//), 
the iusurancG cominiiteo may, on the retpiost of such Icfcal com- 
mittee and of any committee of inodicai practitioners on their 
panel, be authorised by the Oommissioners to allot a sum not 
exceeding Id. per insured person on tho lists of such medical 
practitioners out of moneys available for medical benefit (/t). 

8UB-.S£cr. 2, -Jieservt 

1713 . To meet any loss arising through the acceptance by an 


{a) National Insurance Act, 1911 (1 & 2 5, o. 55), s. 61(1); 

National Irwuraiici* Act, 1913 (3 & 4 Geo. 5,c. 37), 28, Sched. I. • 

(5) National Insurance Act, 1011 (1 & 2 llco. 6, c. 55),s. 61 (2); ^J^atioiial 
In8uranc<i Act, 1913 (3 & 4 Geo. 5, c. 37), s. 31 (2). 

(c) National ln.suraDce 1913 (3 & 4 (j»co.,5,*e^Jf74, s. 31(1). Tho 
aggregate amount so paid may pot exe< c<l £30,<)(K|,^TaniMiin {iM.)* 

((i) Ibid.y s. 31 (3) ; and eoe pp. 934, 935, ante. > I 

(«) National Insurance VA, 1911 (1 & 2 Geo. 5, 0|55), ». 61 (3). 

(/) I5id., B. 60 (1) (c). For tho proBcribed boolft and acoounts, sec 
National Health Insurance (Accounts of Insurance Coimnit^S) Bf jtpiih- 
tions, 1913. 

(a) See p, 937, on<e. §• • 

(A) National Insurance Act, 1913 (3 A 4 Geo, 6, c. 37)i s. 33 (2). 

, H.L.— xxvm. I I 
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approved society (i) of peraons over the age of sixteen (k) as 
members upon the foregoing conditions as to contributions (a) and 
benefits (b), a capital sum, termed his ** psserve value/’ is credited 
to the society in respect of each person who, on entering into 
insurance, is of a greater age thin sixteen, which sum carries 
interest at the rate of 3 per cent, per annum (c). Such reserve 
values are the capital buiub shown in the various Tables of Reserve 
Values (d), 

1714. Towartla the discharge of their liabilities in respect of 
reserve values thus created there is retained by the Insurance 
Commissioners the sum of IgJ., or in the case of women out 
of each weekly cuntribution paid by or in respect of an insured 
person who is a member of an approved society (r*), other than 
a voluntary contributor (/) who (altered insurance within sixty-five 
weeks after the 15tli July, 1912, and was at entry of the ago of forty- 
five or upwards (g). The sums so retained tire periodically appor- 
tioned amongst and credited to the several socielies in proportion 
;to the amount of reserve values for the time being credited to Ibein, 
and any balance of such Buiiifl so predited to a society, after 
providing for interest on the reserve values for the time being’ 
credited, are written off the amount of the reserve values so 
credited (A). 

Wliere in any year a society or branch ju oves to the Comniis- 
sionors that the total number of weekly contributions which accrued 
duo as arrears during the preceding year in respect of all its 


(t) See p. 942, ante, 

{k) 'I’liiH being tlie Hiiiiiniurn age for nat ional health in8nrance(sce p. 905, 
rtTiie)t and the ago from which calculations for (he purposes of such insurance 
hai’o been made, 

(а) Sec, pp. 911, 012, ante. It will be soon that coutributiona are not 
graduated according to age at entering insurance. Moreover, no approved 
society may refuse a meinber solely on the ground of age (see p. 042, 
ante). 

(б) Bee pp. 919, 920, autf. 

(c) National Insurance Act, 1911 f 1 & 2 Geo. 5, o. 55). b. 55 (1), (2). 
The pur}iose of this pro/ision is to place all aoeieties on an equal footing 
fmanciidiy, not withstanding the acceptance of insured persons of advanced 
age whose con tribut ions are the same as in the case of younger men. 
PiM’soris applying for membership of an approved society are, in effect, 
plfKHHl in all oaBcB in the financial position of an applicant of the minimum 
ago of six teen, at which ago no reserve value is necessary. 

(d) National Insurance Act, 1911 (1 & 2 (leo. 6, c. 65), b. 65 (1). For 

fjho appropriate tables, see National Health Insurance (Tables of Eesorve 
Values) RegulatlonB, 1914 (Btat. K. & ().. 1914. No. 1119), First Schedule 
'(which refers to memberBOf approved Bocieties who entered into inBurance 
within 9;xty-five weeks after 15th July, 1912) and Third Schedule (which 
refers to members entering into insur.mco after the expiration of sixty- 
9ve weeks from* I6th July, 1912, and aie eatitled to reduced benefits 
only), Tberc Urc othev tables for ft maJcK (see note (i)* p 97(1, and 
uotns (h),' (2). p. 97B,^ post) and for seamen, marines, and soidierB (see 
note (<j), p. 9g2. pasty ’ 

W See pp. 937, 938, anU. 

(j) Bee p. 91 1, ante . , * 

ig) National InBurauce Act, 191 1 (I & 2 Geo. 5, c. 55), s. 55 (3) : National 
In^iuranoe Act, 'i913 ‘(3 & 4 Geo. 5, c. 37), s. 2 (2). 

{h) National Iffsuranoe Act, 1911 (1 & 2 Geo. 6, c. 56), s. 56 (4), 
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members who were employed ooiitributorfl(0 exceeded three for 
every such member, there paid to the eociety, or to the society 
on behalf of the branch, case may bo, the proflorii>ed amount 
for every week by whieb the aforbsaid three eoutributiona fr)r &oh 
member was exceeded. The maximum so paid is the total amount 
lost to the society by imson of excusing tlie payment of that 
portion of tbearnuirs of its nienibers who are employed contributors 
which would have been payable by the employer had the meinbera 
not been unemploytMl {k). Such payments are mot out of the suma 
retained by the Insurance CoiuiiiiasionerB for discharging their 
liabilities in respect of reserve values (/); but if the aggregate 
amount so payable in any year exceeds .il 100,000, the exijess is 
paid out of moneys provided by Parliament (w). 

1715. Any peraoii convicted of knowingly making any false 
statement as to his age in any declaration made for the purpose 
of obtaining a reserve value in rosj^ect of him {a) is treated as jf he 
had enteretl into insurance afUu* the expiration of sixty-live weeks 
from the 35th July, 1912 (/j), and the reserve value is cancelled (c). | 

. 1716. Where an employed* contributor (d) wiiluu five years from 
his entry into insiiranco ceaaea to ho qualihed as such and l)ocomea 
a voluntary contributor (c), the diffenjnee between any reserve 
value credited to his approved Bociety in respect of him and 
the reserve value, if any, which would liave boon so cnalited liad 
ho originally become a voluntary contributor is cancelled (/), 

1717. The Commissioners may make regulations with rospeci ; ) 
the crediting or variation, whether by way of increase or decrease, 
and cancellation of reserve values (//j. 

Suh-Skct. 3 . — lumlmcnt o/ FuudB^ 

1718. The Insurance Commissioners mo t ascertain periodically 
what Burns in the National Health Insoraiico Fund (//) standing 
to the credit of the several societies are available for investment, 
and any such sums not required to f^o otherwise disposed of are 
carried to the Investment Account and pai(> over to the, National 
Debt Commissioners for investment under Treasury regiilationH(t) 

(i) Sec p. 5»or). a7ite. 

{k) Sf*' p. e27, a7ifo. • 

(1) p. 1)02, ante. 

(w) Natiojiul Insurance Act, 1913 (3 & 4 Geo, 5, c. 37), «. 7 (2). 3Tre 
riommisaionors may make rcgularioasfor carrying this provision inU) offcct 
{i6id..s. 7 (3)). < 

(0) As to penalties generally, see pp. 998 ct eeq., past. , 

{b) Nalional Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), k. 2 (1) , ami see 
p. 922, ante. * , 

(c) National Insurance Act, 1911 (1 & 2 Geo. 5^o.*W), a. 55(5)! 

(d) See p. 905, ante. ] 

(e) See p. 911, ani€. 

If) National Insurance Act, 1011 (1 & 2 Geo. 6. ». sr,). 6 (4) . 

(ff) National Insurance Act, 1913 (3 & 4 Geo, 5. o* 37), b, 28, 
Sch(Mi. I. 

(A) See pp. 958, 959, ante. •• , 

(1) See Uegulations dated the 12th August, 1932 (Stat. R. Ac 0,, J912, 
p. 998), under which (inter alia) the National Debt Commissioners rnust| 
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Work and Labofr. 


SECT. 10. in securities authorised as investments for Savings Banks funds {k\ 
Financial preference, however, being; given to stocks or bonds issued for the 
Provisiona. purnoaes of the Housing of the Working jplasscs Acts, 1890 — 1909 (/), 
unaer the statutory provisions relating" to the local loans fund (w). 
Any sum may be so paid over for tfemporary investment pending the 
ascertainment as above of the amount available for permanent 
investment (n). 

An account of the securities in which investment has been made 
is presented annually to Parliament (a). 

Uegulafcions. 1719. Regulations must be made in regard to financial trans- 
actions between the Insurance Commissioners and the societies, 
and in particular providing for crediting to each society the 
contribuLions paid by or in respect of its members after deducting 
the amounts retained for discharging the Commissioners’ liability 
in respect of reserve values (t); requiring the Commissioners, on 
carrying any sum to the credit of an approved society in the 
Investment Account, to pay over to the society for investment, 

, or at its request to retain for investment on its behalf, four-sevenths, 
or so far as tbo sums are attributable to women one-half, of the 
amount so credited ; providing for crediting to each society interest 
on the sums credited to it in the Investment Account (c) ; and 
providing for the discharge of debit balances, either by the reduction 
of reserve values, or out of the proceeds of the realisation of 
securities and the sums standing to the society's credit in the 
Investment Account proportionately. A society is, liowever, to 
be allowed to require that the whole amount shall remain to its 
credit in the Investment Account and no part be invested (d). 

Approved 1720. Approved societies must invest sums paid over for that 
societies. purpose ill trustee securities (<?) or in securities issued by any local 

authority within the meaning of tho Local Loans Act, 1875 (/), 
and charged on rates levied by or on the order or precept of sucli 
authority, or in any other securities approved liy the Insurance 
Commissioners (q). 

carry to an Income Account the interest on investments, and from time 
to tijiui to pay over tfaereout sums recj^uirod to enable the Insurance 
Commissionors to discharge their liabilities to societies in respect of tho 
interest on moneys standing to their credit, any sums not being so required 
being rc-in vested, 

(k) Sec title Bankers and Bakkino, Vol. I., pp. 579, 580. 

(i) See title Public Health and Local Administration, Vol. XXIII., 

I), 516, noteiflf^ 

^ (m) Ibid., pp. 541, 642. 

(n) National Insurance Act, 1911 (1 & 2 Geo. 5, c, 55), s. 54 (3). 

' (a) Ibid, s. 54 (6). 

(6) Sbe pp. 961, 962, ante, 

(c) By the Nation^ Health Insuranco (Kate of Interest on Sums in 
luvostKicut Aocbuivt) Regulations, 1913 (StatMt. & 0., 1913), the rate of 
im<Te8t is flxoH at SJ p^v cent, per annum. 

(d) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 56 (1); and 
see th(' National Health lusuronoc (Transactions between lusuranoo Com- 
iniBsioucrs and Societies) Regulations, 1913. 

(a) Sec title T'rust^ and Trustees, p. 132, note (A), aw<«. , 

(/) 38 & 39 Viet. 0 . 83; scse title Monet and Monet-Lbndino, 
Vob XXL, pp.'^ei 0 t*lteq, 

{g) National lAsurauce Act, 1911 (1 & 2 Geo. 5, o. 65), a. 56 (2). 
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Where the Insurance Commissionerfl retain sums for investment 
on the society’s behalf the |Dregoing limitations as to the nature of 
the securities to be invested in apply; and snch investment i/mst 
be made or varied according jo the directions of the society. 
Suras received for interest or as dividends on such investments are 
paid over to the society (h). 

Approved societies must apply interest or dividends on their 
investments towards the cost of the benefits of their members and 
of their administration, or otherwise, as the Commissioners may 
prescribe (i). 

Approved societies and their branches are exempt from income 
tax in respect of income derived from their funds or credits or any 
investment thereof (j). 

SrB-SECT. 4. — Tram/er of Members. 

1721. In the event of the transfer of a inemher of an apf)roved 
society or a branch thereof to another society or branch thereof, 
or to another branch of the same society, tliere is transferred to 
such other society or branch in respect of him his “ transfer value 
calculated in accordance w^th tables prepan^d by the Insurance 
•Commissioners. This provision does not apply in cases where the 
insured person left his society without tlio society’s consent, sucli 
consent not having been unreasonably withheld (/c). 

1722. If an insured person ceases to be permanently resident in 
the United Kingdom and becomes a member of any society or 
institution abroad api)roved by the Insurance Commissioner, ^ 
hciing similar to an approved society, or of any branch of an 
approved society establislied outside the United Kingdom, his 
transfer value is to Ix) paid to such society, institution or branch, 
]:)rovidod that it gives corresponding rights to any of its ineinbers 
who become resident in the United Kingdom (J). 

If a person >Yho has for at least live yea ’s iKum a member of an 
approved society for the purposes of national health insurance has 
ceased permanently to reside ip the United Kingdom, and does not 
join a similar society or institution or a branch abroad, his 
a})proved society may permit him, independently of, the National 
Insurance Act, to remain a meinkir and to become entitled to benefits, 
and may, subject to regulations, transfer from llie account of the 
society under the provisions relating to national health insurance 
to the credit of the society independently of the Act the sum which 
would have been transferred to the Deposit Contributors Fund, and 
must cancel such reserve value as would have been cancelled (m) 

(h) National Insuranco Aot, 1911 (1 & 2 Gcm), 5, o. 65), h. 50 (j^). 

(t) Ibid., 8. 66 (4). 

(;) Finance Act, 1912 (2 & 3 Geo. 6, c. S), 8. 7 (1)^ Jiuch exemption is 
claimed and allowed in th% name way as in the of in»ioin(i ajfplied to 
charitable pnrpoflos {ibid., a. 7 (2]) ; see title Income Tax, VoI. X p, 004. 

(jfc) National Insuranco^ct. 1911 (I k 2 Goo. 6. c. 66 ),a 31. For Tables 
of transfer values, see the National Health Insurance (Transfer Values) 
Regulations, 1914. • 

(1) National Insurance Act, 1911 (1 A 2 Geo. .6, c. 55), a. 32 (1). The 
Insurance CommiBaioners may make the neccAsary»arrangeinentB in oases 
where members of foreign institutions or societies are transf erred to 
approved societies {ibid., s. 32 (2) ). 

• (m) See p. 974, post. 
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if the member had left the society and become a deposit 
cofitributor (77). 

*, Sub-Sect. 5, — Accounts and Audit 

1723. Tbo Insurance Commissifjners may make regulations in 
regard to the financial adjustments to be made 011 the amalgama- 
tion of societies or branches and on the transfer of the engagements 
of a society or branch in regard to national health insurance (0). 

1724. Every approved society and every branch of an approved 

society must keep its books and accounts, so far as they relate to 
national health insurance, separate from all other hooks and 
accounts, and in the prescribed form(p), and submit them to 
audit by aiiditor.s appointed by the Treasury; such returns must 
also 1)0 rendered a.s the Insurance Commissioners may require ((^). 
In accordance with the prescribed regulations (r), a separate account 
must be kept showing the amount expended on administration (s), 
and the amount which may be carried to that account out of 
contributions received is limited ( 0 , any deficiency in such account, 
^unless otherwise defrayed, being required to be met forthwith by a 
special levy (?/). ^ 

1725. In the case of a society (a) or branch transacting other 
business besides that of national health insurance, its funds and 

(n) National Insurance Act, 1911 (1 2 Ceo. 6, c. r>5), s. 33. 

( 0 ) National Iiisuranoo Act, 1913 (3 k, 4 Goo. 5. c. 37), b. 38, 
Scliod. I. ; and hoo p. 942, aw/e. 

(p) I'or tlie pTOscrihed books to be kept by approved socii ties, sec the 
National Healtn InHuvance (Accounts of Approved Sooi^UioH) Regiilationa, 
1913. 

(q) National InBurancc Act, 1911 (1 k 2 Goo. 5, e. 55), a. 3.“) (1). 

(r) Ibid.i B. 35 (2). lly t6id., 8. 35 (3), these provisions as to accounts, 
and those as to audit and returns (see the text, supra) and valuation 
(see ]i. post), override other Bfututory provisioim dealing with like 
matterfl in rosiieet of approved gooietioa. 

(K) Bee the National Health Insurance (Societies’ Administrative 
Expenses) Kegiilatioiis, 191,3. 

(/) Ibiit, regulation 3, Schedule, whetb it is prescribed that, as re.sjiects 
any quarter after the 12th January, 19J3, the maxinium sums which 
may bo carried to tho Administration Account out of contributions nhall 
bo the Hum computed as IoHowb ; (i.) for every member ol the Hociety 
or branch during that quartor wlio is a seaman, marine, or soldier in the 
service of the Crown (see pp. 979 ct seq,. jfost). the amount of 2d . ; (ii.) for 
ever\ ineinber.of the society or branch during that quarter who is a volun- 
tary contributor at the special rates applicable to marruul women (see 
jjp. 976, 976, post), tho amount of 7 Jd. : (iii. ) for every ot her member of the 
Socioty or branch, not being an insured person over tho age of Bcventy, a 
.married woman siispeudod from benefits on account of marriage, sin inmate 
of ail iuBtitution within the meaning of tho National Insurance Act. 1911 
(1 & 2 (?eo. 6, c. 55), 8. 51, suspended from beiiclits.or other member who 
is not liable to pay ciwitributionB or to rcoeive bonefits under the Act 
during that quarter/ the amount of lOJd. * 

('() National lleaHh*^ Insurance (Socidtieg' Administrative Expenses) 
Kog Illations, 1913, regulation 0. Such levy is not to be mode on members 
af tlie society who af^ insured persons over tlfb age of seventy, married 
wffitnen suspended from benefits on account of marriage, inmates of any 
institulKm w*ithin tha^ meaning of the National Insurance Act, 1911 
(1 dc 2 ( fi. 0. 5{iJ, s. 51, while suspended from benelits, and other 
members of the gpeiety who are for the time being not liable to pay con- 
tributions and not entitled to receive benefits under the Act. 

^ (a) The term ''society.'* in this connexion does not include a separate. 
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credits which relate to such insurance must be kept and applied 
strictly for the purposes thereof and not for any other business 
of the society or branch whatever (6). 

Sub-Sect. 6.— Fa/uaffo» of Amii. 

(i.) Proctdttrt. 

1726 . Every approved society and every branch of an approved 
society must submit to have its assets and lial)iliiios, ho far as they 
relate to national health insurance, valued ; and, in the twent of a 
surplus or deficiency being shown upon such valuation, iiuist 
comply with certain statutory requirenumts in regard thereto (<•). 

Such valuation is made by a valuer (</) appointed by or with 
the approval of the Treasury, on a prescribed basis, at the end 
of every three years from the 16th July, 1912, or at such other 
times or intervals as the Insurance Commissioners may aj»point (e). 
Regulations may he made by tlio joint cominittoe of tliti Hevoj'iil 
bodies of Commissi oners as to the valuation of societies and 
brandies which have members resident in England, Scotland, 
Ireland and Wales or any two or three of such parts of tlie United » 
Kingdom (/). . 

• (ii.) Applua(io?t of SurpJut, 

1727 . If, upon the valuation of a branch of an a])i>r()ved 

society, a surplus is shown, there is transferred to the central 
authority of the society of which it is a branch one-third of the 
surplus, and the branch may, with the approval of the socied^, 
submit to the Insurance Commissioners a scheme for distribuiln^ 
out of the remaining two-thirds, together with any part of tiie 
surplus oi the parent society which may bo transferred to the 
hrancli (//), any one or more additional benofit8(//). Suliject to the 
foregoing provisions, any surplus in the central fund of the parent 
society, including any surplus transferred from its hrayches as 
above provided, is applied towards maki ig good any deficiency 
shown by any of its branches (0i after wliich the society may 
distribute any surplus still i;emainiiig amongst such branches 
as have a surplus, in proportion to the amounls of such 
surpluBOs (A*). • 

If the society is not a society with branches, and, upon valuation, 
a disposable surplus is found, the society may suhniit to the 
Insurance CornTiiissionors, for their approval, a scheme for 
distributing additional benefits among insured perB6ii8 who are 
its members (/> 

eection which is an approved Rocicty, but only the parent society (National 
Insurance Act, 101 1 (1 & 2 (jreo. 6, o. 65), ». 35 ( 4 ) ). 

( 6 ) Jhid.. 8. 35 ( 4 ). 

(c) Ibid., a. 35 (1). t 

(d) Namely, a person possessing actuarial quali&catfons as may be 

approved by the Treasury {ibidf, K. 79). • 

(c) Ibid., 8. 36. 

(/) Ibid., 8. 83 (3) ; and Ube p. 938, anU. 

(a) See the text, infra. 

(h) As to additional benefits, see pp. 924, 025, ante. 

(i) See p. 968 po^i 

{k) National Insurance Act, 1011 (1 & 2 Geo. 6, ft. 37 (1) (b), (o). 

(1) Ibid., s. 37 ID tu). * 
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1728. A scheme made under the foresoiiig provisions must, so far 
as^racticable, provide for Iohs or diminution of the additional benefits 
in the case of a member being in arrears (m), and may prescribe 
other conditions, including a c6rresponding reduction in the 
amount deemed to be arrears for the purpose of reckoning the rate 
of sickness benefit (a). If, after a scheme has been sanctioned, 
there is found to ho a deficiency in the funds of the society or 
branch, additional l>enefits under the scheme must be suspended 
until the deficiency is extinguislied and a surplus again shown (o). 

No surplus may be applied to the payment of death benefits (p). 

(iii.) Maliing Good Deficiency. 

1729. If, upon a valuation, a deficiency is shown by a branch of 
an approved society, three-quarters or, if the society think fit, the 
whole thereof is, so far as possible, to be made good out of any 
surplus available for that purpose in the hands of the central 
authority of the society (/y), but such assistance maybe withhold, 
with tlie consent of the Commissioners, if the deficiency is duo to 
‘'maladministration on the part of the branch in question (r). 

1730. If a society or branch shows k deficiency it must be mad^ 
good, subject to the foregoing provisions in the case of a branch, by 
a scheme submitted to the Commissioners, in the case of a branch, 
with the approval of the parent society, for their sanction, 
providing for making good the deficiency within three years from 
the date of the valuation, in any of the following ways, namely («) : 
By reducing the rate of sickness benefit ; by deferring the day from 
which it becomes payable ; by reducing the period during whicli it 
is payable; by increasing the period which is required to elapse 
between two periods of disease or disablement to prevent the 
one being treated as a continuation of the other (/) ; by a 
compulsory levy in the fonu of an increase of the weekly rate of 
contributions (a) upon members of the society or branch who are 
insured persons; or by any other method approved by the 
Insurance CommissionerB. . 

The scheme must not affect any person who becomes a member 
of the society or branch after the date of valuation, or wlio is over 
seventy years of age %. 

If an insured person who is a member of the society or branch 
at the date at which the valuation disclosing the deficiency is 
made is transferred to another society or branch before the 
deficiency is made good, he remains liable to any levy or reduction 
of benefits in respect of the deficiency, and if he is transferred 


(w) l^ee p. 926, ante, 

(n) National Insurance Act, 1911 (1 & 2 Geo. 6, o. 55), b. 37 (2) ; and 

Boe p. ante, • • 

(o) National Insurance Act, 1911 (1 A *-2 Geo. 6, o. 65), 6. 27 (1) (d). 

(p) Ibii,, B. 37 (3). 

f See p. 967, antb, • 

National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), b. 36 (1) (a). 
Ibid,, 6, 88 ( 1 ) 

\t) See pp. 9^ et up,, ante. 

|a) Seepp..911, 912, ante. 

(b) National Iniuranot Aot, 1911 (1 3s 2 Geo. 6, e. 65), s. 38 (1) (h). 
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bt^fore the scheme is sanctioned, the transfer value paid in respect 
of him is adjusted (c). • 

1731 Payment of a compulsory levy may be enforced in aoeord- 
ance with rules made by the society or branch ; and such rules may 
be made as enable the society or branch to give notice to the 
employer requiring him to pay the levy as if it were part of the 
contribution payable by the employer on behalf of the member (d). 

If a member chargeable with a levy falls into arrears, his ni roars 
reckon ns though their total sum, including the levy, consisitMl of 
the contributions payable by or in re9]>oct of him had no levy beou 
maae(e). 

A member liable to a levy payable at intervals may relievo 
himself of the liability thereto, and a member subject to a 
diminution of benefits under a scheme may, with the consent of 
the society or branch, enjoy nndiminished benefits, by paying the 
capitalised value of the levy or diminution of benefits (,/*). 

1732. If within six months after the declaration of a deficiency (/;) 
a scheme as aforesaid has not been submitted and sanctioned, or if‘ 
it appears that the scheme ia not being enforced by the society or 
*l)ranch, the Insurance OomraissionorH may themselves tako over 
the administration of the affairs of the society or branch and take 
steps to make good the deficiency (h) ; but arrangements must be 
made, within three yimrs, for r<‘storing self-government to the 
society or branch, or, failing that, for transferring its members to 
other societies or branches or to the Deposit Contributors Phind i /). 

Disputes between the Commissioners and the society or branch 
ns to the amount of the deficiency or as to the adequacy of any 
scheme proposed for making it good are to be submittod to an 
independent valuer appointed by the Lord Chief Justice, whose 
decision is final and conclusive (ky 

(iv.) Grouping of Socldiu. 

1733. AVhere an approved* society, not teing a society with 
branches, includes among its members both men and women, its 
rules may provide that the stnl^utory jfjrovisions relating to 
valuations, surpluses, and deficiencies are to apply as if it wore 
a society consisting of two separate branches for male and female 
members respectively (/). 


(c) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), s. 38 (1) (i). 

(d) Ibid., ft. 38 (1) (c), wlvich makcB applicable all the proviftioiiH as to 

the payment of Buch contributions and ibo recovery thereof from members 
(see p. 913, ante). » 

(e) National Insurance Act, 1911 (1 Al 2 Geo. 5, c. 55), a, 38 (1) (d). As 

to arrears, see p. 926, ant^ * * 

(f) National Insurance Act, 1^11 (1 A 2 Geo. 6,/j. 55), 8.*3S (2J. 

{g) If an inquiry as to excessive sickness (»ee p. 954, ante) is pending, 
(he period may be extended (National InBurance Aqt, 1911 (1 At 2 Geo. 5, 
c. 65), 8. 38 (l‘)(e)). 

(h) Ibid, • 

(t) Ibid., 8 . 38 (1) (f) ; as to such fund, see p. 931, anU. 

(ik) National Insurance Act, 1911 (1 & 2 Geo. 5, s. 38(l)(g). The 
powers of a valuer so appointed include questions as totcosts {ibid.), 

(1) Ibid., s. 41. 
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1734. The rules of a society with branches may provide that the 
branches shall be grouped in geographical areas for the purposes 
of 'the statutory provisions relating to valuations, surpluses, and 
deficiencies, and that the branches in any area are to be treated, 
for such purposes, as if they forrhed a separate society, provided 
that the number of members who are insured persons in the area 
exceeds five thousand (m). 

Members of a society with branches who are not members of 
any branch, and whoso benefits are administered by the society 
itself, must he treated, for the purposes of the statutory provisions 
as to valuations, surpluses, and deficiencies, as if they formed a 
separate branch (?i). 

1736. Approved societies may, with the consent of the Insurance 
(Jorurnissioners, fijviii, for the purposes of valuation, an association, 
witli a central financial committee, but so that such association 
shall have an aggregate membership of not less than five thousand (o). 
Any such approved societies as have not at the date of any valuation 
Joined sucli an association will be grouped together for the purposes 
of valuation according to the county or county lx)rongh in which 
they carry on business (/)). A soci6ty is detuned to carry ou 
business only in the county or county borough in which its regis- 
tered oilice or other principal place of business is siluate ; but where 
more than one hundred or more than one-sixth of the insured 
persons who are monibors of a grouped society at the date of any 
valuation reside in some other county or county borough, the 
proper proportion of any surplus or deficiency of the society is, 
on application, to be apportioned to the insurance comniittoe (rj) 
of that other county or county borough. In default of agreement 
between the insurance committees concerned the proportion is to he 
determined by the Insurance Commissioners (r). In calculating, 
for the ‘purpose of association, the nuinlier of persons who are 
members of societies for the purposes of national health insurance, 
no account is to ho taken of menihers who by reason of marriage 
are suspended from ordinary .benefits and are not special voluntary 
contributors («) or who are not insured persons (f). 

1736. The statutory provisions as to the application of surpluses of 
branches (w) apply to associated and grouped societies as if all the 


(m) Naliona'i lusurauce Aci, 1011 (I & 2 Geo. o,c.0i>),s. 40(1). During 
a period which ended on the ir>th Februaiy, 1014. members of any society 
resident in a part of the Fnited Kingdom oilier than that in which the 
registered otftce of the society was situated were at liberty to ask to be 
^^reatod as a separate society for the purposes of valuations, surpluses, 
defleionaes, and transfers (National Insurance Act. Ill 13 (3 Ac 4 Geo 5* 
0. 37), 8. 1(5(1)). 

(ti) Njitional Iilsumnce Act, 1911 (1 A: 2 Gem 5, c. 53). 8. 40 (3). 

(o) Jbid^ 8. .•jO {1),.(9); National Insumnc.e Act, 1913 (3 Ac 4 Geo. 5. 
e. 37), 8. 16. 

(ji) National Insurance Act, 1911 (1 &: 2 Geo.C, c. 55), s, 30 (1), (3). 

St'O pp. 933 ei seq., ante, 

(f) Niniona) Insuraiico Act, 1911 (I & 2 Geo. 5, c. 55), s. 30 (6). 

(b) Seepp. 076, 97G. posf. 

(<) National Iftsurafibe Act, 1913 (3 A: 4 Geo. 6, c. 37), s. 18. 

(u) See p. 0(57. Ante, 

I 
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sooieties in any aasociation or group were branched of a eic^gJo 
society, the central financial committee in the case of an associatJoRi 
and the insurance committee in the case of a group, being. sub- 
Btituted for the central authority of the society. The approval 
of the central fiimnoial committee or insurance committee is not 
required to any soljeme prepared by an associated or grouped society 
for the distribution of any surplus {w\ 

Where an associated or grouped society is a sociuty wiili branches, 
the statutory provisions requiring the approval of a society to a 
scheme prepared hy a branch as to the distribution of a surplus or 
the making g»^o(l of a dcficieiiey are applicable (a) ; but thi'. oihca- 
provisions relating to surpluses and dcdieiencies of societies with 
branches do not apply to the society, but each branch, for the 
purposes of the statutory provisions as to association tnul gi'ouping, 
is deemed to he a separate society (hy 

1737. A central finance committee or insurance corarnitteo has no 
powers of control over tlio administration of associated or grouped 
societies bovond the power of refusing to make good a deficiency 
due to maladministratum (c). ^ 

* 1738. 10xem|>ti()n from the statutory provisions us to associating 

and grouping small societioH mav ho allowed in the case of any 
society coiihisting of persons entitled to righis in a superannuation 
or other provident fund established for ilio benefit of persons 
employed by one or more emjdoyers, if the employer, in addition to 
the contribulioDH payable by him (d), is responsihle for the solwnoy 
of the fund, or for the benefits payable tliereout, or is liable to pay 
a BUb.^lantial part of, or to make substantial contribiitioijH to, 
or Kubgtantialiy to supplemout the benefits payable out of the 
{und(c). 

* 

(v.) Dusijlvcd Sot,ia‘'>ii, 

1739. The Insurance CominisKionerfi may make regulations 
providing for the valuation* of the assels and liabilities of dis- 
solved societies and llie reduction,oither permanently or temporarily, 
in the event of a deficiency being disclosedtof the rates of benefits 
payable to members and the periods during which those benefits or 
any of them are payable, and for the establishment of a special fund 
to "which contribuiions of such members are to ho i)i|id, and out of 
which their benefits are to be paid, and the ai)plication, subjc^ct Uv 
the pre8cril>e<l modifications, adaptations and exceptions, to such 
fund and the members thereof, of the statutory provisions relating 


(ir) Natiouiil Insurance Act, 1911 {1 ^ 2 (Ico.*5, c. j55), 89 (4) j and 

cotopai'C p. 967, ante. ^ • 

(a) See pp. 967, 968, ante, J 

{b) National Insurance Act, 1911 (1 & 2 (ieo. 6, c. 65). s. 2»9 ^6). 

(c) Ibid., s. 39 (8); ana Bee p. 968, anfe. The furrKwi oi ttuB awiiocia- 

tion or grouping of small Booieties is solely the j^olmg of flurpiuM f# and 
deficiencies. • 

(d) See pp. 911, 912, anie. , 

(e) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 6^, B. 89 (7). 


Snot. 10. 
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Baer. 10. to approved societies and the membership ot and transfer to and 
Financial from approved societies (/). 

ProvUons. ‘ 

““ Sub^Skct. 7.--J{ei7isnrance. 

Refiisuniucc. 1740. A socieiy with branches may provide, in its rules, for the 
branches reinsuring with the society their liabilities in respect of 
any of the benefits under the provisions relating to national health 
insurance (pX if the society is so organised that the branches in 
different geograjihical areas are grouped for the purposes of 
valuations, surpluses, and deficiencies (k), for such reinsurance 
either with the society or with the group (i). 


Sub-Skct. 8 . — Friendly l^ocieim and Huperanriuation Funds. 

Friendly 1741- Jtegisterod friendly societies (j) in existence at the passing 
Bocietics. of the National Insurance Act, 1911 (/i), which provided benefits 
similar to any of those conferred by the provisioiis of that Act 
relating to national health insurance (/), were required to submit 
to the llegistrar of Friendly Societies a scheme for continuing, 
abolishing, reducing, or altering such benefits as respects members 
who beciimo insured persons {m), and *for continuing, abolishing, 
or reducing the contributions of such members, so, however, as not 
prejudicially to affect the solvency of the society. If on actuarial 
valuation it was shown that, by reason of the scheme or a supple- 
mentary scheme, any part of the existing funds of the socieiy 
would be set free as not being required to meet the liabilities of 
the society, the scheme was required to include provisions tor 
applying the funds so set free either towards providing other or 
increased benefits payable by the society to existing inembers, 
whether insured persons {m) or not, indejiendently of the statutory 
provisions relating to national health insurance ; or in reduction of 
such nieuiliers’ contributions in respect of such benefits ; or towards 
the payment or repayment of contributions payable under the 
staitilory provisions relating to national health insurance by such of 
its existing members as were (entitled- and elected to receive benefits 
under those provisions through the society (u). 

A society with branefuos might also submit a scheme applicable 
to all its branches, and provide for the application of the whole or 
any part of the funds set free as above towards the discharge of 
luiy deficiencies in any of its branches revealed by the actuarial 
valuation. Tno rules of the society might, however, confer on 

, I , — 

..(f) National Insuronoe Act, 1913 (3 & 4 Geo. 5, c. 37), s. 28, Sched. I. ; 
and see p. 940. ante. 

ig) See'pp. 919, 920, ante. 

{k) See p. 969, ajilc. 

(i) National Ipsuraiice Act, 1911 (1 A 2 Geo. '6, c. 55), s. 40 (2). As to 

reiusumnee by appnfs’ed societies in resjlfect of maternity benefit, see 
p. 9o8. ante. ^ 

(j) title FriendIIt Societies. Vol. XV., pp. 123 ct seg. 

{k) Numelv, the 16tli December, 1911. 

{1) See pp.*9i9. 920, mtte. 

(m) See p 905^ 

(n) National 4ustfraxioe Act, 1911 (1 A 2 Geo. 5, o. 55). b. 72 (1), [b). 
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branches the right of disposing of any of tlioir funds for the benefit lo. 

solely of the members of the branch. Otherwise branches, of Finanolal 
registered societies were in the same position as societies (o\ Provisions. 

A scheme duly confirmed by the Eegistrar of Friendly Sooteties 
is deemed to be incorporated in .the registered l ulea of tlio society 
or branch and nmy be amended accordingly (p). 

1742. The statutory provisions as to existing friendly societies supet- 
apply, with the necessary adaptations, to superanuuatiun or other 
provident funds established at the passing of the Act for the benefit 
of the persons employed by one or more employers, subject, 
however, to the modification that, whore under the Act, deed, or 
other instrument establishing the fund or otherwise any sum is 
payable by the employer towards benefits secured by the Act or 
deed, and those benefits include benefits similar to any of those 
conferred by the statutory provisions relating to national health 
insurance (7), the scheme might provide for allowing the employer 
to deduct from any contrilmlions payable by him as aforesaid 
towards benolits of a nature similar to those under national, health 
insurance provisions an amount not exceeding the C5m])loyor’s con- 
,tril)ution8 payable by liiin iftider those provisions (r). If the fund 
was one out of whicli were payable pensions or superannuation 
allowances which would he prejudicially affected by the foregoing 
reciuirenieuts, the Insurance CommiHsioners wore empowered to 
grant a certificate authorising the value of the prospective exten- 
sion of national health insurance henefits, when the reserve vnlnos 
had been written off (/>’), to be brought into account in the valuin ! m 
of the assets available for the discharge of the liabilities of the fvind 
in respect of pensions and sujjerannuation allowances (i). 


y . — Dqimii Conirihulon, 

1743. Contributions by or in res]>ect deposit contriLutors (a) Proviiiotm 
are credited to a special fund called thu J;ei)OHit Contributors 
Fund (//). Sums standing to the credit of the DetK/sit Contributors 
Fund in the National Health Insurtinco Fund are invested and 
interest on the investments credited as in the case of societies (c). 

In the event of a deposit contribiltor going abroad and joining 
a society or institution abroad of a kind similar to an approved 


( 0 ) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), A. 72 (2). 
ip) Ibid., ft. 72 (3); and see title Frirnolt »Sociktie.s, VoI. XV.,' 
pp. 139 ei %eq. 

( 7 ) .See pp. 919, 920, ante. 

\r) National Infturance Act, 1911 (1 A 2 (ieo. 5, c. 56), s. 73 (1) ; and sed 
pp. 911, 912, nnte. , ♦ 

{«) See p. 062, ante. , 

{t) National Inauramje Act, 1911 (1 & 2 Geo. 6 , o« 69), s. 73 (4). 

(o) For the definition, see pn 943, ante. The ^rovisioilfl a»#to deponit 
contributOTH only apply until the 1st .lanuary, 1915 (National Inaurarico 
Act. 1911 (1 & 2 Geo. 5^c. 56), g. 42) • 

(b) National Insurance Act, 191 1 (1 & 2 Geo. .5, c. 55). b. 42. Originally 
this woa termed the Post Office Fund, whieli name was dbanged by the ^ 
National Insurance Act, 1913 (3 & 4 Geo. . 6 , c. 37), s. 36, as above. 

(c) National Insurance Act. 1911 (1 A: 2 Geo. 6 ,V. 55),*a.54 (3), (4). At 
to the rate of interest, see note (e), p. 964, ante. * 
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sbot. 10. society, the amount standing to his credit in the Deposit Con- 
Financial trijbutors P'uiid is to be paid to such society or institution (d). 
Provisions. tjpon the death of a deposit contributor, four-sevenths, or in the 
case' of a woman one-half, of the' amount standing to his or her 
credit in the Deposit Contributors Fund is to be paid to his or her 
nominee or, in default of a nomination, to the person who would be 
entitled to receive the sum if it were money payable on the death 
of a member of a regisUirod friendly society (c), and the ])alaiK'0 is 
forfeited (/). 

Where a deposit contributor proves to the insurance comnuttee(p) 
that he has permanently ceased to reside in the United Kingdom, 
the same proportion of the amount standing to his credit may bo 
paid to him (/i). 

Persons 1744. If an insured person who is a member of an appi'oved 

HOfiety leaves that society, whether voluntarily or by expulsion, 
Bocieti'cs. hoeoino a member of anotlicr approved society within 

tlio prescribed time (t), his transfer value (A), if he does not become 
a deposit contributor, is dealt with as may be proscribed. If he 
becoinibs a deposit contributor, his transfer value is credited to him in 
the Deposit Contril)utora Fund ; but if a reserve value (/) has been 
credited to the society in respect of liim, such part thereof as is still 
outstanding, or, if tho outstanding amount exceeds the transfer 
value, such part of tho reserve value as is equal to the transfer 
value, is cancelled, and the amount, if any, by which tho transfer 
value exceeds the amount so caiicollod is carried to the credit of the 
deposit contributor (m). 


PerBoni 

joiniuK 

approval 

Bocictios. 


1746. If an insured person who is a deposit contributor becomes 
a iiMunber of an appi'ijvod society for the purposes of national 
h(!ahli iiiHunince, there is transferred to th(! society tho amount 
standing to his credit in the Deposit Contributors Fund ; but if 
that amdunt exceeds the value of the contributions paid by or in 
respect of him estimated on the assuinjilioii that he had l>oen a 
mmuberof an approved society since his entry into insurance (a), 
tile excess is curried to tho credit of T;lie Deposit Contributors Fund, 
and if that amount ip less than such value, the insured person is 
treated as being in arroar (o) to the amount of the deficiency (;)), 


id) National Insuraiiw Act, 1911 (1 & 2 Gen. 6, e. 55), b. 82 (1). 

(c) See title Fiuendlt Societies, Vnl. XV., p. 154. 
if) National Insurance Act, 1911 (I & 2 Geo. 5, c. 66), g. 42 (f), 
applying, subject to the prescribed adaptations, the Friendly Societies Act, 
1896 (69 vSi 60 Viet. c. 26), ss. 6fi- 61 : and see the National Health 
‘Insurance (Deposit Contributors, Payment on Death) Rcgnlotioiirt, 1913 
(Stat, lU & 0., 1918, p. 926) ; and title FiiiENDLT Socieites, Vol. XV., 
pp. 161 et seq. 

(fl) See Pp. 933 et seq., ante. ^ 

(ft) National Ingurance Act, 1911 (1 & 2;Geo. 5, o. 65), g. 42. 

(i) See (Uote (ft), pi 943, ante. 

(ft) See p. 966, ante. 

(1) See pp. 961, 962, ante. 

*(«) National Insurance Act, 1911 (1 & 2 Geo, 6, c. 56), g. 43 (I). 

(a) S«^e p, 911 et eeq.^ ante. 

(o) See p. 926, atilc-* 

(jO National Irguranee Act, 1911 (1 A 2 Geo. 6, c. 66), s. 43 (2). 
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Belt, 11. — Special Classes oj Inanrcd Penms, 

Svb-Sect. h^M-writd 

1746. The statutory proviskfna relating to national health lusur- 
ance apply, subject to certain modifications 0/), to a woman who has 
been or is married, in like manner as if she had never been 
married (r). 

1747. Where a woman who is an insured person («> mavr'ios and 
ceases to be employed in an occupation which qualiiitid her for 
insurance, she is suspended from receiving the ordinary heneliis (0 
until lier husband's death (a), or in the case of a woman whose 
marriage has been dissolved or annulled, or who has, for not less 
than two years, been actually separated from or deserted by her 
husband, until tlie date when such dissolution or aniuilmont takes 
effect, or tl]e expiration of such period of two yoajs, as the case 
may ho (w). If she is a mcuuher of an apj)roved society (a), one- 
third of her transfer value (fO is carried to the “married womeirs 
Busptmse account "(c); and if before marriage she was a VjtJuntary 
contributor (r/) she cannot continue to bo such a contributor on the 

* same conditions (<). 

1748. Where a married woman is Ihus suspended from ordinary 
benefits and is a member of an approved society, two courses are 
open to her(/), namely ; — 

(1) She may elect within one month after such suspeiih’on, 
or subject to the consent of the society, at a later thm’, to 
become whilst so suspended a voluntary contributor on the follow- 
ing special terms, namely : (i.) the rate of contrihuiions pay aide 
by her is Ocf. a week(/?); (ii.) the reduced benefits to which she 
is entitled are medical benefit (/f), sickness benefit at the rate of 
5.S'. a week during the first thirteen weeks, and a w^^ek during 
the sofond thirteen weeks, and disableni nt kmelii at th(j rate of 


(g) See the text, infra. 

(r) Nalioiial liiiiuraiioe Act, 1911 (1 2 Cofv 5, c. 55), h. 44 (12). Ab 

to nhiaiiiiug marriage cortiiioatCB, sco imte (p), p. UlO, anlfi. 

(fi) For the definition, see p, 905, ante. 

{i) See pp. 919, y2t», ante. 

(w) National IiiMurance Act, 1911 (1 & 2 Oeo. 5, o, 55), ft. 44(1). 

{w) ». 44 (14). • 

(a) pp. 937, 938, ante, • 

(5) As To Iraii'ifer value, see p. 965, ante. Transfer value for this 
purpose is calculated in such maimer os tlie (JornmisBionerH may 
prescribe (National Insurance Act, 1011 (1 & 2 (leo. 5, c, 55), ». 44 (10)»). 
Tables have luMjn iftRued showing the transfer vii! no under ihifL.n. 4i (1). of 
a woman at the date ot her suspenHion from ordinary boindllH on or after 
marriage (National Uea^h Insurance (Marnod Women’s 'JYansjer Value) 
Regulations, 1914), , ♦ • 

(c) National Insurance Act, 1011 (1 & 2 Geo. 6, c. 55), ». 44 (1). 

(d) As to voluntary oivilributors, see p. 911, anff. 

(e) National Insurance Act, 1911 (1 2 <ieo. 5, o. 55), s. 44 (7). 

if) It is the duty of the society to give her full inforroation as to the 
nature of her rights (ibid,, 8. 44 (11) ) 

(a) Ibid., s. 44 (2) (a). 

(k) See p. 920, ante. 


SnoT. 11, 
fipeoltl 
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Persoxw. 
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Sect. 11. 

Special 
Clasaes of 
Inenred 
Persons. 


(2) Payment 
of benefit. ' 


3s, a week, sickness and disablement benefits, however, not being 
payable during the two weeks before and four weeks after confine- 
ment (t), except in respect of disease or disablement not connected 
with 'childbirth (fe) ; and (iii.) no pkrt of her contributions may be 
retained by the Insurance CommisBionora for the purpose of dis- 
charging their liabilities to approved societies in respect of reserve 
values (/) ; 

(2) If she elects not to become a voluntary contributor as above, 
she may have a sum equal to the remaining two-thirds of her transfer 
value (m) applied, in accordance with regulations ( 71 ), and until the 
same is exliausted, towards any of the following benefits, namely : 
payment of 5s. a week for four weeks on confinement, and pay- 
ments during any period of sicknesfl or distress, subject to the 
regulations of the Commissioners and the discretion of the society 
or committee administering the benefit ( 0 ); where, however, a 
reserve value was credited to the society in respect of such woman 
at her entry into insurance (p), a prescribed portion of such sum 
is, instead, written off the amount of the reserve values credited to 
the society (q). 


(t) As to maternity benefit, sec p. 1)23, anie. 

(k) National Insurance Act, 1911 (1 & 2 Geo. 5, 0 . 55), s. 44 (2) (b), 
Sched. IV.. Part I.. Table V. 

(l) IhUL, 8. 44 (2) (c) ; as to reserve values, see pp. 061, 062, (ink. As 
to the calculation of the arrears to be debited on suspension to a miirriod 
woman who wiw formerly an employcMl contributor and luus become a 
voluntary contributor, see Nati<mal Health Insurauco (Arrears) Hernia- 
tions (No. 2), 1914 (St it. R. & 0., 1014. No. lOiJC). The Natiomd Health 
Insurance (Tables of Kesorvo Values) Regulations, 1014 (Stat. Jt. & 0., 
1014, No. 1110), include (Kourth Schedule) a table of reserve values for 
women in anied after the Ifith July. 1012, who entered into insurance 
alter tho expiration of sixty-five weeks from the 15th July. 1012. and 
undertook, to pay the dilTcreucos between the >oliintary and employed 
nitos. 

im) Ah to the remaining one-tliird, see j). 975, ante. As to the calcula- 
tion of transfer value, see National Health Insurance (Transfer Values) 
Regulatious. 1014. ^ « 

(«) The National Health Insurance (Married Women’s Special Benefits) 
Regulations, 1914, provide that no benefit is to be payable until twenty- 
six weeks have elapsed since her entry into insurance. 

(f>) National Insurance Act, 1911 (1 & 2 (Jeo. 5, 0 . 55), s. 44 (2), 
Sclu'd. IV., Part 111. An approved society or insurance committee may, 
with the approval of the insurance Commissioners, make rules with 
respect to the *payrnent of benefits during sickness or distress (National 
' Health Insurance (Married Women’s Special Benefits) Regulations, 1914). 
♦(p) See pp. 961, 062, ante. 

pjf) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 44 (2). The 
amount so to bo written off is detenuined as follows : there is deducted 
from an amount equal to two-thirds of the reserve value so credited to 
vlie society the sum of Od. for every quarter contained in the period from 
lu r entry' into insnrapee until her suspension, aiid the residue after such 
deduction is thearnoqntfto be written oil t/iesaid reserve values. Where 
the reserv el value (?redited in respect of a woman exceeds the amount of 
her transfer value at Uie date of her suspensions aecertained in accord- 
ance with any regulations made under the National Insurance Act, 1911 
(1 £2 Gco. 5, fi. 55), 8. 4^, and for the time being in force, two thirds of 
the excess must be added to the amount to be deducted as aforesaid. 
The date of entvy inta insurance is. in tlie case of a w oman w^ho was a 
British subject at the date of her first joining a society, deemed to be tliat 
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1749. Where a married woman is suspendi^d from ordinary 
benefits and was at the date of her marriage a deposit contributor (4, 
two-thirds of the sum standing to her credit in the Deposit 
Contributors Fund(«) is applied in accordance with regulation^ (<) 
towards the payment of any of tihe reduced benefits as above until 
the same is exhausted (a). 

1760. Where k woman who has been employed beforo marriage 
in an occupation brmgiiig her within the category of employed 
contributors {h) continues to be so employed after marriage she is 
not suspended as above froiri receiving benefits so long as she 
continues to be so employed (c). 

Where a married woman suspended as above from ordinary 
benefits becomes employed before her husband's death in an occupa- 
tion whereby she becomes an employed contributor contnl)utions 
again become payable in respect of her and iho suspension from 
ordinary benefits ceases ; but, for the purposes of those benefits, she 
is, subject to regulations, treated as if she had not previously been 
an insured person (c). 


date and. in the case of a \vonian wlio became a liritisli subject siiliHe- 
quonlly to her joining a society, deeincMl to be the date uymn whuth hIio 
became a Hritisb suliject. For the piirimso of thoHc cab-ulatioiiH each 
complete period of three mouths wlucli has ©lapsed since the date on which 
the contributor entered into insurance is reckoned as a (piartor, and ar ^ 
perioil of loss than three mouths, if less than seven weeks, is disTOf|»Td<‘d, 
and, it seven weeks or more, is (3ountod as a quarter (National ILeailh 
Insurance .Married Women’s Special Benefits) Itegulations, JJU4). 

(f) See p, 043, ante, 

(s) See p. 073, ante. 

(t) The insurance committee administering the benefits may make rules 
with respect to payments to deposit contributors during anyj)eriod of 
sickness or distress i»y way of b<3Uotit (National Health Iiisuraiieo (Married 
VVoraen’s Special Bcnciits) Regulations, 1914); s. note (o), p. 970, arile, 

(a) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 5.0), s. 44 (4). 

{h) See p. 005, ante. • 

(c) National Insurance Act, 1911 (I z Geo 5, c. 65), s. 44 (1). 

(d) Sec p. 905, ante, t 

(e) National Insurance Act, 1011 (1 & 2 fieo. 5, c. 55), s. 44 (1). For the 
purpose of ascertaining the date at which she becomes entitled to receive 
benefits as such an emplo^ contributor, Khe is treated as i 1 she had entered 
into insurance for the first time at the date when she ceased to be suspended. 
Jf shechjctedto b(3Comc, while io saapqnded, a voluntary contributor under 
ibid,, A. 44 (2) (see pp. 075, 976, she continues to be entitled, until 
she becomes entitled to receive benefits as an employed contributor, to 
receive the sickness bene^t and disablement benefit to which slic w ould be 
entitled as such a voluntary contributor, and )icr rates of benefit during* 
her husband’s lifetime are such as would In^ve applied if she had aot been 
suspended. If she did not so elect she is. for tin? purpose of ascertaining 
such rates, treated as if slv: had entered into insurange for the tame 
at the date when she ceased to suspended. Where a married woman 
to whom a certificate under tfnd., s. 44 («), has bf>en granted (see p. 978, 
post) surrenders that certiftcate, sho is, for the puri^se of these Kcigula- 
tions, treated as though ihc had become employed on the date when she. 
surrendered the certificate, and os thouj^ during the period when the 
certificate was in force she had been a voluntary contributor under ilnd., 
s. 44 (2) (see p. 975, ante) (National Health Insuroni^tf (KmpLoyed Married 
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Sect. 11. 1761. Whore the married woman whose ordinary benefits have 

Special h^en suBpendod as above is a member of an approved society she 
Classes of ^uay, on the death of her husband, if qualified to become a voluntary 
Insured corfi:ributor (/), and provided sh^ elects to do so within one month 
• after her husband’s death, become'en ordinary voluntary contributor 

Effect of P^iviMI? conttibutions at the rate which would have been applicable 
husbttud’B had she become such a contributor at the date^f her entry into 
insu^raQce (g) ; or she may, .whether so qualified S not, within tfe 
' samal'period, elect to continue to be or become a voluntary contri- 
butor’ with reduced benefits as above provided in regard to married 
women. In either case there is transferred from the Married 
Women’s SuHi)ens6 Account to the society the reserve value calcu- 
lated according to the appropriate tables (h). If at any time after 
})er husband’s death slie becomes an employed contributor (i), the 
p(3iiod between her marriage and the expiration of one^inonth from 
her liiisband’s deatli is disregarded for the purpos(3 of reckoning 
arrears (/:), and there is transferred from the Married Women’s 
Suuspense Account to her society tlio proper reserve value calculated 
imeording lo the appropriate tables (/). 

Aj?e on 1762. Where a woman who was a^ married woman on the liltk 

subsequently eitluu* behu'e or within a year 
cnijjuyu. ^ her hushand’s death becomes an employed contributor (m) and 
a nuunber of an approved society, she ia entitled to full benefits 
nlthougli at the time of so becoming she is seventeen years of age 
or upwards (u). 

Arrears. 17 53. A iiy arrears of contributions in respect ^ a married woman 

wliich have accrued due during coverture are, on the husband’s 
death, disregarded {o), 

Kseniption. 1754, If a woman, whilst a voluntary contributor at the above 
reduced bonelits, becomes employed so as to qualify as an emjdoycd 
contributor (j)), she is entitled to a certificate of exemption from 

AVoimm) TfegnUfioiift, 1914 (St&t. K. & 0., 1914. No. 773)). Whore u 
worn an who has been suHpended has ceased to be so suspended, no sum 
shall be paid to her under the provisions of these Kogulations which would, 
when addtHl to the benefiig. if any, to whioh nhe may otherwise under the 
Act be entitled, exceed the amount, to which she would have been rutitlod. 
if sh(' liiul not been HU»i>ended ^Naiional Il^^lth Insurance (Married 
Women's .Special Benefits) Uegulutioa^J, iftH).* 

if) See p, 911, ante, 

^ (y) P 

(A) National Insuranoe Act, 1911 (1 & 2 Geo. 6, c. 55), s. 44 (3). For 
Jhe table, see National Ilealth Insurance (Tables of Reserve \'alue8) 
Ilegulatjous, 1914, Sched. V, As to tr.insfer value, see the National Health 
Insurance (’rransfer Values) llcgulations, 1914. 

(i) See p. 905,^aw#«.‘ 

(A) Sk ',0 p. 920, an\€. ^ ** 

{/) National InsuiTvnco Act, 1911 (1 & i Geo. 5, o. 55), s. 44 (1), As to 
tb*' table, see note (A), st 4 pra. 

(»0 See p, 905, anfe. 

in) National Insurance Act, 1011 (1 & 2 Geo.‘*5, c. 55), b. 44 (5); and 
sue p. 932, ante. 

(o) National lusuripice Act, 1911 (1 & 2 Geo. 6, c. 65), s. 44 (6). 

(j) ) See p. 905,laHte, 
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liability to become an employed contributor (§). Tho employer is 
not, however, exempt from liis liability to pay contributions in 
respect of her (? ) or deprived of his right to recover such part of 
the contributions as is payable on her behalf («), but of each w<^kly 
contribution so jmid by the employer, 8rf. is troiitod as her contidbU' 
tion as a voluntary contributor, and the balance applied for her 
benefit in such manner as tho society determines (f ). 

-A * 

1755. If at any time the Married Women’s Suspense Account is 
insuflicieiit to meet its liabilities, the Insurance C’ouimisiRouers 
must make good tho deficiency out of the sums retained by them 
for discliarging their liabilities in respect of reserve values (a). 

Wlioro a deficiency has been found in respect f)f the society or 
branch of ’s\hich a woman is a member at a valuation previous to 
her becoming suspended from ordinary boiiofits, and Umt deficiency 
has not been made good at the time of her man iago, or whore a 
woman is in arrears at that lime, the Oommissioners ))rescribe the 
necessary adjustnicnls in tho sums tninsferrcd to tho Married 
AVomon’s Suspense Account, the balance of her transfer value, and 
h(3r rates of benefit (?e). ' 

a 

Suh-Sect. 2. — A^atiy, Arnv/, and Hmrvo Farctt. 

1756. Phnploymont in tho naval or military service of the 

Crown, including stirvice in officers’ training corps, is an ^uiiploy- 
ment which is excepted from the general provisions relating to 
national licalth insurance (a), and special provisions apply (i) kt 
employment. ^ || 

These special provisions do not apply to a seaman, marine, or 
soldier who entered or enlisted l»efore ilu3 age of sixteen until 
he attains that age. On attaining that ago those provisions 
apply to him as if ho Lad entered and oiilistod at tho^ time he 
became Hi\loen(/;). 


(q) As to applying for and Ranting «uch a o<TlifU‘ato, hoc National 
Health Inwiiranco {('l.iims for Kroiiipti<»n, Woinon) H^^gulatioiis 

(England), HH4. Tim cArliflcatc is grantcwl applirant/s wocicty. 

If it w (loul)lful wliftlior the envifiovincnt in rcK}>f‘ot of wlnrli cxrraplion 
is claimed is an insurable etnploynuiit, tho matter must ho referred to tho 
Commissi oners for dooislan {ibid,}. 

(f) Hec pp. ei I, 912, iwffs. ^ , 

(«) vSc<‘ p, 913, anU. y .fr • 

(!) National Insunmce Act, 1011 (1 A; 2 Heo. 15, o. 55), «. 4i (H). On 
obtaining such certificate, she must apply to her societ y for the aj»]>roprjato 
contribution card (National Health Inftnrancf3 (t’olleotion of (^lonlrihiitionHj 
Consolidated Regulations, 1914, Part 1.) ; and sue note {a), t>. 918, ante. 
As to transfer value In such a case, sc<> Kational Healtn Ihsurance 
(Tran -^fer Values) Regulations, 1914, • 

(w) National Insurance liet, 1911 (1 & 2 Geo. 5. c.*55), 44 (9)# 

(«j) Ibid,t ». 44 (12). For sufeh odjustiiunU wfiere a married woman is 
in arrraTS. see Nat umal Health Insunmce (Adjuslinfnt ot Mamed 
Women’s Transfer Valuentegulations, HH4. * 

(a) National Insurance Act, 1911 (1 & 2 Geo. r>, c. 55), s. 1 ^2), 

Sch^. I., Part II. (a). As to naval and military bcrvioe,*g6ncra!ly, Seo 
title Rotal Foucbs, VoI. XXV., pp. \ el seq , 

(b) National Insurance Act, 1914 (1 A 2 Geo. 5, c. 55J, i. 45 (0). 
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1757. For the parposos of national health insurance (c), there is to 
be deducted from &e pay of every seaman and marine {d) within the 
meaning of the Naval and Marine Pay and Pensions Act, 1865 (<r), 
and. of every soldier (/) of the regular forces (other than soldiers of 
Hifl Majesty’s Indian Forces, the Boyal Malta Artillery, and native 
soldiers of any regiment raised outside the United Kingdom), the sum 
of lid, per week. The Admiralty and Army Council respectively 
contribute out of Navy and Army funds the sum offjd. per week in 
resped} of every such seaman, marine, and soldier who has joined 
an approved society (^/), and in respect of men who have not joined 
an approved society such weekly sum as may be prescribed (/i). 
No such deduction is made from the pay of a seaman, marine, 
or soldier who has completed his first engagement and has re- 
engaged for pension unless he so elects within the prescribed 
time(j). No contribution is made by the Admiralty or Army 
Council in respect of any week in respect of which such a deduction 
is not made (k), 

1768. A seaman, marine, or soldier who was an insured person (/) 
at the date of his entry and enlistment, and who bad joined and 
was at that date a member of an approved society, or who within 
six months from such date (if serving on the 15th July, 1912, within 
six months from that date), or within such longer period as may be 
prescribed, joins an approved society, is treated as an employed 


(0) By the National Insurance Act, 1911 (1 & 2 Geo. 5, c. 5/3), s. 48 (1), 

tho purpose of these provisions is declared to be thej^rovision of beneiita 
for soamoii, marines, and soldiers “ duriug their service and after 

their return to civil life.” As to the payment ana collection of contri- 
butions in rcwpect of tho Navy and Army, ace National Hoallh Insurance 
(Colloction ofCoiilributions, Navy and Marine) Kegulatioiis, 1914 (Stat. R. 
& 0., 191 1, No. 872); National Health lasurance (Colloction of Contribu- 
tiouH, Soldiers) Regulations, 1914 (Stat. R. & 0., 1914, No. 873). 

(d) “ Marino” includes every warrant officer of marines, except Royal 
Marine gunners (National Insurance Act, 1913 (3 & 4 Geo. 5, o. 37), 
8 . 22 ). 

{€) 28 & 29 Viet. 0. 73. 

{j) “ Soldier ” does not include a soldier who has not been finally 
accepted for service (National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), 
8 . 22 ). 

{g) As to approved societies, see pp. 937, 938, ante. The provisions as 
to existing friendly societies (see pp. 972, 973, ante) apply to seamen, 
marino.s, and soldiers from whoso pay deductions are made as above 
(Natioind Insurance Act, 1911 (1 & 2 Geo. 6, c. 55), s. 72 (4) ). 

(/t) National Insurance Act, 1911 ( 1 & 2 Geo. 5, c. 55), s. 46 (1). Such 
•Weekly contribution is to be ” such as may from time to time be required 
to keep the Navy and Army Insurance Fund solvent ” {ibid., s. 46(3) (c) ). 
Viy the National Health Insurance (Admiralty and Army Council Contri- 
butions) 'Regulations, 1912 (Stat. R. & 0., 1912, p. 735), the sum is fixed 
at IJd. for the time being. 

(t) As.to the pfesciibed time, see the Nationkl Health Insurance (Naval 
and Military Fdrees) (Tifne Limits) RogulaVions, 1912 (Stat. R. & 0., 1912, 
p. 925), &:<) amended by the National Health Insurance (Naval and 
Mililary Forces) (Time Limits) Regulations, 1^12, Amendment Regula- 
tions, 1913 (Stat. R, & 0., 1913, p. 957); and Amendment Regulations, 
1914. 

(k) Nativ.nal Insurance Act, 1911 (1 & 2 Geo. 6» o. 56), s. 46 (Ih 

(1) For the defuutidfi, see p. 905, ante. 



Part V. — ^National Hralth Insttbanoe, 


981 


contributor (w), subject, until his discharge (u), to the following 
modifications, namely (o): the employed rate(;)) is M., and the 
deductions from his pay and the contributions in respect of hiid 
by the Admiralty or Army CounciJ are treated as the contributions 
paid in respect (d him ; he is no^ entitled to medical, sanatorium, 
sickness, or disablement benefits {(f), but he is entitled to maternity 
benefit (r), although he and his wife are resident outside the 
United Kingdom at the time of the confinement («) ; and the sum 
to be retained out of eacli weekly contribution by the Insurance 
Ooinniissioners in respect of reserve values (0 is Id., the r(Mnaiiung 
five-ninths of a penny being paid out of the Navy and Army 
Insurance Fund (u). 

1769. The following provisions apply in the case of seamen, 
marines, and sobliers who have not joined an approved society, 
namely (a) : the Navy and Army Insurance Fund is coiistitiitod, 
and into that fund is paid (1) the balance remaining after 
deducting from the amount of the deductions from their j)ay and 
the contributions in respect of them (which go in the first instance 
into the National Health Insurance Fund (h ) ) the like amount as 
would ho retained by the Ooiumissionors in respect of ronorve values 
i! the men were members of apjiroved societies (c); and (‘2) a 
sura, annually, out of public funds equal to two-ninths of the 
amount which would have been payable in the year in respect of 
medical, sanatorium, sickness, and disablement beiiofitH (inoluding 
administration expenses) had the men concornod been members 
approved societies and entitled to sucb benefits as employed con 
tributors (df If any such man was at ibe date of his entry or enlisi* 
meat a deposit contributor (r»), he is, for the purpose of dealing with 
the sum Btauding to his credit in the Deposit Contributors Fund (/), 
treated as if the Navy and Army Insurance Fund wore an approved 
society, and he had at the date of his entry or enlistment become a 
member thereof. In the case of men sorvint, on the 15th July, 1912, 
there is credited to the Navy and Army Insurance Fund such 
reserve value as would have begn credited to an approved society 


(m) See p. 90.1, auic. , * 

(n) Discharge in this connexion includes transfer to a n^serve on tho 
completion of any term of service (National Insurance Act, 1911 (1 & 2 
Geo. 6, c. 55), s. 46 (5) ). 

(o) Ibid., 8 . 46 (2j. 

Ip) Sec pp. 911, 912, ante. 

(q) See pp. 919 et ecq., ante. 

(r) Sec p. 923. (intc. 

Tho society may arrange for the admifiiHlration of the benefit through 
the Admiralty or Army Ojimcil (National Insurance Act, 1911 (I 6^ 2 
Geo. .*5, 0 . 55), s. 46 (2) (iii.) ), 

(t) See pp. 961, 962, ante. 

(u) See the text, infra. * - t 

(а) National Insurance Act, IMl (1 & 2 Geo. 5, V.. 65), «. 46 (3). 

(б) See pp. 95S, 959, ante. * 

(c) See pp. 937, 938. an/ef • 

(d) So.e the National Health Insurance (Navy and Army) Regulaiio/u, 

1913 (Stat. U. & 0.. 1913, p. 969). ^ 

(e) See p. 931, ante. 
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had he at that date become a member of such society as an 
employed contributor (g) ; but no reserve value is so credited if 
at that date he had completed his first engagement and had 
re-ongaged for pension, unless ho elects to have deductions made 
from his pay, or unless, not having so elected, he becomes on 
discharge (h) entitled to benefits payable out of that fund (t). 
Until discharged (/O every such man is entitled to maternity 
benefit (k) out of the Navy and Army Insurance Fund, and this 
although he and his wife may be at the date of the confinement 
resident outside the United Kingdom (/). 

1760 . On the discharge (m) of a seaman, marine, or soldier from 
whoso pay deductions have been made up to the date of liis dis- 
charge, there is debited to the Navy and Army Insurance Fund 
and if ho bocoirios a metnber of an approved society witljin the 
prescribed time from hia diaeharge (n) there is credited to that 
society tho transfer value which would have been payable in 
respect of him had he been a member of an approved society 
throughout his period of service, or in tlie case of a ‘man serving 
on tlie lC)th July, 1912, since that date((0. If he does not so 
become a member of an approved society, such transb r value is 
carried to his credit in the Deposit Contributors Fiind(;>) unless 
ho boconU'S entitled to benefits out of tho Navy and Army 
Insurance Fund ( 7 ), and, if he becomes a deposit contributor (r), so 
much of the reserve value, if any, credited to that fund in respect 
of him is cancollod as would have teen cancelled had he been trans* 
ferred from an approved society to the Deposit Contril)utors Fnnd(s). 
A man discharged (0 from service who proves that (be state of his 
health is such that lie cannot obtfun admission to an approved 
society may, if ho so elects, on making application to the Insurance 
Commissioners within three months of his discharge (k)» or such 


( 7 ) Seo pp. Oei, 902, rtTifc; and table not out in tho National Health 
insurance (Tables of licsorvo Values) hogulatjon>. 1914, Schod. 11. (‘^ea- 
rnou, marines, and soldiers entering into insurance witbin 0 ."» weo'.ia after 
the loth July, 1912); Sched, 111, (seamen, maiincs, andsoldiois entering 
into insurance later). ,, 

(^i) See note (a), p. 981, ante. 

(t) See the text, infra. 

(/O See p. 929, ante. 

(l) Tho benefit is administered by the Admiralty and Army Council 
eitlior directly or through insurance committees, as (o which see pp. 9.')3 
ct eeq., ante (Nut ion ill Jnsuraneo Acf, 1911 (1 A 2 (Joo. S.c. 55), s. 4C (3) (f) ). 
(w) See note (a), p. 981, ante. 

(n) The period is, in the case of a man discharged in tho United 
Kingdom, any time within three months of his discharge, and in tho case 
of a m,an discharged outside tho United Kingdom, any time witldn six 
months (National Health Insurance (Naval and Military Forces) (Time 
Limits) ]legulatiou^,*‘l012). ^ 

( 0 ) See p. • 96.'), ; National IJeaJth lasurance (Tran.^fer Values) 

ItogulatioUft. 1914. 
ip) See p. 973, af^fe. 

(q) See p. 981, ante. 

^(f) See p., 931 , 

(») See p. 973 , 

(<) See note pu* 681, (into. 

( 1 *) See lufle (n), p. 081, anU. 
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longer time as may be prescribed (a), l)ecoine entitled to the Sbot. ll. 

various benefits under the provisions relating to national health Special 

insurance (6) (other than additional Iwnefits ((,•)> at the full rate, the Olasaesof 
cost thereof being payable out t)f the Navy and Army Insuritnce to»ure(i 
Fund, and any contributions paid by or in respect of him being ’ 

paid into that fund (rf); subject, however, to the following conditions, 
namely: no deductions are made from benelits on account of 
pension ; sickness Ixmefit is reduced, in the case of a man who 
entered into insurance at seventeen or upwards or who ia in arroava, 
to the same extent as if he had been an employed contributor and 
a member of an approved society who entered into insurance at 
the like age(c) or is in arrears to the like extent (/), though 
sickness benolit must in no case bo reduced below 5«. a wook ; 
if a man who is so entitled to benofita at any time becomes a 
member of an approved society for the purposes of national health 
insurance, he ceases to be so entitled to benefits, and tliere is 
debited to the Navy and Army Insurance Fund and credited to 
Biicli society the transfer value which would have been so debited and 
credited if be had boon at tliat time transh^rrod from one approved ^ 
society to another (f/) ; and tU^iro is repaid each year to the Navy and 
"Army InsurancM' Fund, out of moneys provuhid by Parliament, a siun 
equal to two-ninths of the amount expended out of tlie fund on 
such benelits as aforesaid, including administration oxpeiisos (A). 

1761. In tlic foregoing sp(Hu‘a] provisions ^dating to men who Miaocllanocnio 
are or have been soamoii, marines, or Holdi(u*s, the date of t'-e proyisioni. 
man’s entry or enlistment, or if serving on the inth July, 1912, n.‘,t 
date, is treated as the date of his entry into insurance, unless he 
was an insured person (i) at the date of his entry or enlistment; 
deductions from pay, with the corn^sponding contributions by the 
Admiralty and Army Council, are treated as payments of contri- 
butions at the employed rate(/r) for the ]>urpoKe of reckraiing the 
number o[ contributions made in respect of him, arrears (/), and 
transfer value (m), and for the purpose of qualifying to become a 

(a) Tlje period in six months in the else of a man discharged oulsidc 
the United Kingdom (Nalhmal Ile;Alth ln»uraiy'.« (Naval and Militai^ 

Forces) (Time Uimila) Hegulationa, Amondmout Iteguliitions, lOiaj. 

(b) Sec pp. 01 a, 020, 

(r) ,Seo pp. 024, 025, ntite. 

(d) The bcncOlB are paid in accordanc.c with regulationa made by the 
Insurance (’ommiHsioners after conHulfation wilh the Admiralty and 
Army Council, and administered by tfte iiisuranec committees or otherwise , 
subject to tlioBe regulations (National Insurance Act, 1911 (1 & 2 (bm. 5, 
c. 55). a. 45 (3) (h)) ; see National Health Innurance (Navy and Army 
I'und) Regulations, H»13; National Health Insurance (Navy and Ann> 

Fund) Regulations, 1914, , 

(f) fie(? p. 022, anifi. * 

(/) See p. 025, : and National Health ln«u?anoo,( Arrears) Kegula- 

tions (No. 2). 11»14 (>tat. E. & 0., 1014, No. lOSQ). * 

(t/) See p. 05.5, ant/’. J 

(/i) National Insurance A JOH (1 & 2 Uco. 5, o. 55), ». 46 (8). 

(i) For the definition, Rce p. 005, ante. * 

(k) See pp. on, 012, ante. ^ ' 

(f) See p. 025, anU: and National Health Insurance (Arrears) Kegula- • 
tions (No. 2), 1914 (>tat R. & 0., 1014, No. 1036)« 

(m) See p. 955 ante. 
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voluntary contributor (a ) ; and a man is during his term of service, 
if he has joined an approved society as aforesaid before his entry 
or enlistment, deemed to reside in that part of the United Kingdom 
in ^7hich he resided immediatel/ before entry or enlistment, or, if 
after his entry or enlistment, in that part of the United Kingdom 
in which the registered office or other principal place of business of 
his society or branch is situate, and in any other case in England, 
and all persons entitled to benefits payable out of the Navy and 
Army Insurance Fund are deemed to reside in England (6). 

1762. The foregoing provisions relating to seamen, marines, and 
soldiers apply, subject to prescribed adaptations and modifications, 
to men belonging to the Naval Keserves when on service during 
war or any emergency, and to men of the Army Reserve when 
called out on permanent service, and to men of the Territorial 
Force when called out on embodiment (c). 

Where a man of the Naval Reserves, the Army Reserve, or the 
Territorial Force is being trained and is in receipt of Navy or Army 
pay, he is, for the purposes of national health insurance, deemed, 
whilst so training, to be in an insurable employment (d) and in the 
sole employment of the Crown, hut this provision does not apply 
to a man who was not immediately before the training an insured 
person (/')» except where specified in a special order made by the 
Insurance Commissioners (/). 

1763. Sums standing to the credit of the Navy and Army 
Insurance Fund in the National Health Insurance Fund may be 
invested ((/) and interest paid thereon (/t)» and the former fund 
participates in the apportionment of the sums retained by the 
rnsurance Commissioners in respect of reserve values (t). 

The Insurance Commissioners may make regulations enabling 
the Admiralty or Army Council to ai)point a person to exercise on 
behalf of any insured person of unsound mind who is entitled to 
benefits out of the Navy and Army Insurance Fund any right of 
election that person may have in regard to national health 
insurance, and to appoint a person ‘to receive on behalf and for the 
benefit of such perso,n any sums by way of benefit which would 
otherwise have been payable to him (k) ; and applying to the Navy 
and Army Insurance Fund and to members of that fund such of 


(a) See p. 911, ante. 

(b) National Insurance Act, 191 (1 & 2" Geo. 5, c. 55), s. 46 (4). 

(c) Ibid., 8 . 46 (7). 

♦ (d) Sec p. 905, ante. 

{€) See p. 905. ante. 

* (/) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 46 (8) ; and 

see the Reserves and Temtorial Force (Training) Order, 1912 (Stat. R. & 0., 
1912, p. 691), which applied to every man in training on the 15th July, 
1012, or within one non th afterwards. • 

[g) National* Insurance Act, 1911 (1 & 2' Geo. 5, c. 65), a. .54 (3) ; and see 
pp. 063, 964, ante. 

(A) National Insurrnce Act, 1011 (1 & 2 Ge<t. 5, c. 55), s. 54 (4). As to 
rate oi interest, see note (c), p, 064. ante. 

(4) National Inauranoe Act, 1911 (1 & 2 Geo. 6, o. 66), a. 55 (4) ; and see 
p. 962, ante. 

(Jc) See National Health Insurance (Navy and Army Insurance Fund : 
Persons of Unsound Mind) Regulations, 1914. 

f . 
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the provisions relating to approved societies, and to membership of 
and transfer to and from approved societies, as the Commissioners 
think necessiiry for facilitating admissions to and transfer from this 
fund and for the proper administration of the fund, and, for 
continuing the right to payment, of maternity benefit out of that 
fund until the man is transferred to an approved society or Ijecomes 
a deposit contributor, and for extending any of the foregoing 
provisions relating to men who have not joined an approved society 
to seamen, soldiers, and marines who are not members of an 
approved society (I). 

Sub-Seot. 3 . — Mereatdile Marine. 

1764. The general statutory provisions relating t§ national Application 
health insurance apply to masters (m), seamen (u), and apprentices of statutory 
to the sea service and the sea-fishing service, subject to the following 

special provisions : — 

Neither sickness (h) nor disablement (c) benefits are jiayablo to 
tliose persons when suffering from any disease or disablement in 
respect of any period during which the owner of the ship is under 
a legal liability to defray the expenses of surgical and niediciil ^ 
advice and attendance and medicine, and of maintenance (d ) ; but in 
respect of that part of such period during which the owner is not 
liable to pay wages to the master, seaman, or apprentice so suffer- 
ing (c), sickness benefit may be paid in whole or part to or for the 
relief or maintenance of any dependants he may have, provided 
he was serving on a home-trade ship(/). Such benefit is juimI 
or applied as the society or committee administering it thinU 
fit after consulting, whenever possible, with the master, seaman, or 
apprentice concerned {(/). For the purpose of calculating the rate 
and duration of sicknoss benefit, such benefit is deemed to have 
been paid from the commencement of the disease or disablement 
until the determination of the aforesaid liai ility to defray expenses, 
and during such period the man is not entitled to medical benfifit (h), 

1765. A master, seaman, or apprentice who is neither domiciled Foreij^n 
nor has a place of residence in the Uhited Kingdom is not deemed 

{1) National Insurance Act, 11113 (3 & 4 tJoo. 5, c. 37), k. 28, 

Sched. I. 

(m) This expression has the game meaning ns in the Merchant Shipping 
Acts, 1894 — 1007 (National Insurance Act, 1011 (1 A 2 Geo. 6, o. 56), 

8, 48 (10) ). By the Merchantr Shipping Act, 1804 (57 & 68 Viet. c. 60), 

8. 742, “ master ” includes every persJii (except a pilot) having command 
or charge of any ship. 

(a) “ * Seaman ’ includes ©very person (except masterB, pilots and appren- 
tices duly indentured and registered) employed or engaged in any capacitji 
on board any sliip ” (ibid.) ; see, further, title SniPPiKO and Nav/gation, 

Vol. XXVI., p. 14. 

(b) See p. 920, ante. , ’ , • 

(c) Sec pp. 922, 923, ante. 2 * 

(d) See title Shipping and Navigation, Vol. XXVI., p. 46.J 

(e) Ibid., p. 50. 

(j ) For the definition, sec ibid., p. 42, note (f) ; But in this connexion 
ships engaged in the sea fishing servic^^ are included (Natiupal InsuTailce 
Act, 1911 (1 & 2 Geo. 6. c. 66), s. 46 (10) ). 

(g) National Insuranoe Act, 1613 (3 4 Geo. 6, fy 37),»0. 23 (J). 

(A) National Insuiance Act, 1611 (1 & 2 Geo, 6, 0 . V), i. 48 (1) 
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to b6 the subject of compulsory health insurance (i ) ; but, except 
cases where the ship is engaged in regular trade on foreign 
Stations (/c), the employer is liable to pay the same contributions 
in irespect of him as would Ocherwise be payable by him as 
employer’s contributions (0- 

In the case of siieh persons serving on foreign-going ships (m) or 
ships engaged in regular trade on foreign stations (k), the employed 
rate(n) and the employer’s contributions (o) are each reduced by 
hi a week, and every four weekly contributions paid in any 
calendar year by a master, seaman, or apprentice whilst serving on 
such a ship are, for the purposes of determining the number of 
contributions to be paid by him in that year (p) and of calculating 
arrears ((/h, treated as jive such contributions. This provision does 
not affect’ the number of employer’s contributions (o) to be paid in 
respect of those persons, but no employer’s contributions j){iid in 
respect of any week for which no contribution is payable by the 
master, seaman, or apprentice are taken into account in reckoning 
the amount of his arrears (q ) ; and there is credited to the approved 
society (?•) of which the master, seaman, or fipprentice is a member, 
or, if he is a deposit contributor (.^), tp his account in the Deposit 
Oontribiitors Fund(f), a sum equal to two-fifths of the amount oI 
the contributions actually paid in respect of him. and an equal sum 
is treated as having been expended as sickness benefit (ti), and the 
proper proportion thereof is accordingly paid out of moneys provided 
by Parliament (u). 

1766. Any master, seaman, or a])[)routice who is subject to 
compulsory insurance (h), or entitleil to he or become a voluntary 
contributor (c), is entitled to join the Seamen’s National Insur- 
ance Society constituted under a Board of Trade scheme and 


(i) See pp. 90r> et seq., ante, 

{k) That is, engaged regularly in trade between ports outside the 
British Islunds when trading between KU(di ports, but a ship is not 
deemed not to b(? engaged in such a trade by reason only that she puts 
into a port in the United Kingdom lor llu* purpose of survey or repair 
(National Insurance Act, 1911 (1 & 2 (ico. 5, o. 06), a. 48 (10) ). 

(0 Ibid.y 8. 48 (11); and ace pp. 911, 912. ante. As to the eolleetion 
and remission of contributions in respeci of men on botJi borne Trade 
and foreign-g(»in< 2 : ships, also os to exemption books and tbe returns to 
be supplied to the Oommwsioners, see the National Health Insurance 
(Mercantile Murine) (Collection of Contributions) Regulations (England), 
1912. 

(m) Including ships engaged in tlio sea-flshing service (National Insiir* 
wnce Act, 1911 (1 & 2 Geo. 5, c. 65), a. 48 (10) ). 

(fi) See pp. 911, 912, ante. 

' (0) See pp. 911, 912, ante, 
ip) See p. 913, ante. ,, 

Iq) See p, 026, anie ; and National Health Insurance (Arrears) ReguJa* 
tions (No.-2), 19W (Jatat. R. & 0., 1914, No. 1036). 

(r) See pp. 967, 938, einU. 

(fi) See p. 943. onfe. 

(t) ^ee p. 973, ante,, 

In) See p. 920, ante. 

ia) National Insuramse Act, 1911 (1 6: 2 Geo. 5, c. 55), s. 48 (2). 

(b) See p. 905, anie, 

(c) Nation^ fosurcace Act, 1913 (3 & 4 Qeo. 5, c. 37), b. 23 (2) ; and sec 
p, 911, ante, 
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managed by a committee comprising representatives of the Board, 
of shipowners, and of members of the society in equal proportioni|. Special 
The society is an approved society {d), but the persons conoerned Clasws of 
are at liberty to join any other approved society instead {e). *To iMUred 
this society are credited all contributions paid by employers in 
respect of masters, seamen, or apprentices who are neiiluir domiciled 
nor have a place of residence in the United Kingdom (/). 

1767. Members of the society are entitled to medical, sanatorium, UomVita. 
sickness, disablement, and maternity l)enefit8 (</), and, iu addition, 
to such other benefits as may be provided under a scheme to be 
prepared by the committee. Such other benefits include pennions 
for long sea service, and preference may be given by t^ie scheme 
to those who have served in foreign-going ships (hf nr ships 
engaged in foreign trade over those who have served in the 
coabting and home- trade (i) ships. The scheme provides for 
making a proper projiortion of the sums credited to the society in 
respect of contributions paid by employers for men ueitlier domiciled 
nor residing in tlie Unihul Kingdom (1) a))plical>le towards paying 
pensions or Buper.unmaiion allo^\ancefl granted by oilim* approved i 
locietieH to meml)e.is with sea servico that, liad they been 

members of the soci( ty, they would have been entitled to pensions 
under the scheiiu^ ; and in the case of a transfer of a member of 
tlie society to anollier approved society, his transfer value (/) is 
calculated with reference to the liabilities of tlie society for benefits 
oilier than pensions as aforesaid 

^Fembers of the society, for the purposes of national hoo'ia 
insurance, are deemed to reside in England. Their medical and 
Hanatoriiim benefits are administered by the society, but the society 
may agree with insurance committees (n) for the administration 
by the committees of those benefits in relation to individual 
members of the society (n). * 


{(i) See pp. ‘.KIT, 0,38, auifi. 

(e) NationnI Insurarioo Act, JOM (1 Ac 2 Goo. 5, c. 55), B. 4S (4), (6). 

(j) Jbid.t B. 48 (U) ; and bco pp. 1)8.5, 980. anU. 

Ig) Sec pp. 919 d seq., ante. ^ • 

(h) t5ce note (m), p. 986, ante. 

(i) “ Home trade ” ship includes aliips engaged in the Hca fishing 

Borvice (National Insurance Act, i^ll (1 & 2 Geo. .5, c. 5,'>), e. 48 (10) ). 
Snell preference may be proportionate to the length of foreign Bcrvlco 
{ibid., H. 48 (7) ). * . 

(Jc) 8ce pp. 985, 986, ante. * 

(l) 8ec p. 905, ante. 

(m) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 56), B. 48 (7). 

(?i) See pp. 933 et aeq., ante. Such arrangf-mentH are hulqi^ct t(F 
the approval of the t’ommiN-.ioners so as rijgards medical benefit 
(National Health Insurance (Seamen’s Medical Bcqeflt) Regulations, 1914 
(Stat. R. & 0., 1914, No. >227). regulation 7). i • 

(o) National In.surance Act, \911 (1 & 2 Geo. Cs e. 65), iJ. 48112). The 
National Health Insurance (Medical Benefit) Hegulationfl (England), 19 J 3 
(see note {o). p. 946, ante), ^ly apply to meruhersof yic society where Buch 
agreement has been made {ibid., regulation 84). The National Hei^Ith 
Insurance (Seamen's Medical and Sanatorium Benefit! Kegwlations, 1913, 
raod.fy, rc^rards members of the Seamen’s National Insurance Society, * 
the statutory provisions relating to the administrilfion c< medical benefit 
(see p. 945, ank) and sanatorium benefit (see p. 952, tmU). As regards 
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1768. The rules of the Seamen’s National Insurance Society 
must provide for allowing a member who leaves the sea service and 
is unable to obtain admission to another approved society on 
acdbunt of his health to continue^' a member of the former society 
for the purposes of health insurance ; and such rules may provide 
that a member of the society who has fulfilled the conditions 
entitling him to pension as aforesaid is not to be deprived of his 
right to the pension by reason only that he has ceased to he a 
member at the time when the pension first becomes payable or 
ceases to be so at any subsequent time (p). 

1769. If a ma.ster, seaman, or apprentice on the 15th July, 1912, 
belonged to a society which became ail approved society {q\ he may 
continue a member of that society for the purpose of benefits (r) 
other than pension, and become a member of the Seamen s National 
Insurance Society for the purposes of pension only, provided the 
two societies agree, in which case the balance of contributions 
payal)le in respect of him after deducting sums in respect of roscjrve 
values («) is to be divided between the two societies in agreed 
proportions (f). 

Sub-Sect. — AHma. 

1770. The provisions relating to national health insurance apply 
to persons who are not British subjects, if they are of the age of 
sevonteen or upwards at the date of entry into insurance, hut 
subject to the following modilicationH, namely (//): No part of 
the benefits payable to aliens other than increased maternity 
benefit («’), or of the costs of adiiiini>fcering bonefits, is paid 
out of moneys provided by Parliament; the rate of sicknes.s (.r), 
disablemimtO/), and maternity (a) benefits, as regards deposit con- 
tributors (h), are reduced, in the case of men, to seven-ninths, or in 
the case of women to three-fourths, of the ordinary rates (r) ; and 
an alien may only become a member of an approved society for the 
purposes of national health insurance (d) on the conditions that 
the contributioTiB payable by or in .respect of him are credited to 
the society, that the society pays to the Insurance Commissioners 
each year the whole of the sums payable in respect of him for 


tlio admiiiistration of medical bf'iiofit of members of iliat society, see, 
furtlier, the National Health IiiJ^uranco (.Seamen’s Medical Benefit) 
Kcgulations, 1914 (Stat. 11. & 0., 1914, No. 1227). 

♦ (p) National lusuranco Act, 1911 (1 & 2 Geo. 6, c. 55), s. 48 (8); 
National Insurance Act, 1913 (3 & 4 Goo. 5, c. 37), 8. 23 (2). 

(q) See pp. 937, 938. ante. 

(r) Sc© pp. 919, 920, ante. 

{s) Sec pp. 901, 962, ante. 

(t) Natroiial Insurance Act, 1911 (1 & 2 Geo, 5, c. 65), s. 48 (9). 

(«) Ibid., s. Afi (lj» (2.). 

(w) See, p. 989, poet. 

[x) See p. 920, ante. 

iy) See pp. 922, 023, ante. 

i 'fl) Ibid. ; flks to increased maternity benefits, see p. 989, post. 

6) See p. 931. ante. 

o) National 1118019*100 Act, 1911 (1 & 2 Geo. 5, c. 65), 8. 45 (1). 

(d) See pp.‘93I 938, ante. 
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medical and sanatorium benefits, that the rate and conditions of 
sickness, disablement, and maternity benefits are such as may ])6 
determined by the society, and that the provisions relating to 
reserve values (<?) do not apply ttf him (/). * 

1771. An insured woman who was a British subject before 
marriage, but ceased to be so on marrying an alien ( 7 ), is not 
subject to the foregoing limitations (h) ; and where tho of an 
alien insured person who is subject to these limiLations was before 
marriage a British subject, the maternity benefit payable in respect 
of his insurance is, subject to regulations to be made vby the 
Commissioners, increased by two-sevenths, the amount ot such 
increase being paid out of moneys provided by Parliament (i). 
Moreover, the limitations do not apply to any person who, on the 
4th May, 1911, was a member of a society which, or a separate section 
of which, becomes an approved society (;), or which amalgamates 
with or transfers its engagements to an approved society (A:), or 
which proves to the satisfaction of the Commissioners that it has 
organised, either solely or jointly with other bodies, an approved 
society for the benefit of its members (/), and had then been* 
resident in the United Kingdom for five years or upwards ; or to 
any person who is transferred to an approved society (la) or the 
Deposit Contributors Fund (n) in pursuance of an arrangement with 
a foreign State ( 0 ). 

Sub-Seot. 5. — Pmoni Ikceiving Wagn during SiifmeAS. 

1772. I'he Insurance CommissioaeJ^s may make special orders ( p) 
specifying classes of employment in which a custom or practice 
prevails, and, where the custom or practico locafeth(3 locality 
where it prevails, under which the persons (3mploy0d receive 
full reniunoration (q) during the whole or any part of periods of 
disease or disablement (r). Any employ* r who em2)loyB persons 


(e) See pp. 961, 962, ante, As^to transfer values in the- case of aliens, 
see National Health Insurance (Transfer Valnrs) lieguJations, 1914. 

(/) NaUi)nal Insurance Act, iOll (1 &: 2 Goo. ij, c. 65), b. 45 (2). 

(V) Sec title Aliens, Vol. I., p. 318. * 

(A) National Insurance Act, 1913 (3 & 4 Geo. 6, c. 37), h. 20 (1), 

(i) Ibid.f R. 20 (2). 

(;■) See pp. 937, 938, ante, 

{k) See p. 942, aiiie. • ♦ 

(l) National Insurance Act, 1913 (3 & 4 Geo. 0, c, 37), s. 21. 

(m) See pp. 937, 938, ante, 

(n) See p. 973, ante. 

( 0 ) National Insurance Act, 1911 (1 & 2 Geo. 5, 0 . 66), 8. 46 (4). • 

(p) As to the procedure for making sx>ccjial orders, see note (nt,), p. 901, 
ante. 

(q) As to the meaning pf the term “ rem«nerafi<jn,* • see tiMe Master 
AND Servant. VoI. XX., p. 86; and note (b), p. 912, ante* * 

(r) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 65), h. 4l (1). The 
order may contain such* incidental, supplemental, aud consequential 
proviaions as may be necessa^ for adapting the general provisions of ^the 
Act to such special cases (ibid.). By the National Health Insura'nwi 
(Special Customs) Consolidated Order, 1914, the following employments* 
are so specified, namely ; Employment otherwise than by way of manual 
labour as a foreman, manager or assistant manager ; cc as a clerk ; shop 
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assistant ; warehouseman, including a porter or packer employed in a 
wf.njhouse ; resident tutor or governess ; journalist ; press telegraphist ; 
teacher ; ttiaciier or worker for religious or ])hil anthropic puri)ose8 ; 
commercial traveller, whoso remuneration is wholly or mainly by way of 
salary or wages ; domestic servant, including a nnuiial servant employed 
in whole-time service in or about a private residence ; porter, messenger, 
commissionaire or watchman in a dub, hotel, office, shop or other place 
in which a trade or business is carried on ; employment by or under a 
co-operative society ; usher or messenger of a county court ; employment 
by way of manual labour by or under any of the following bodies" (such 
employment being deemed a separate employment and not including 
emplp^ent by or under any other body (including a combination of 
local aHhoritics) or in any institution herein specilied), namely ; — a council 
of a county ; a council of a borough (including a metropolitan borough) ; 
a council of an uiban district ; a council of a rural district ; a poor law 
authority ; a visiting committee constituted under the Lunacy Act, 
1800; a joint board constituted under tlie Public Healtli Acts, 1875 to 
1908 ; a joint committee appointed under s. 57 of tlie Local (lovernment 
Act, 1894 ; a combination of two or more local authorities combining in 
providing a common hospital under s. 131 of the Public Health Act, 1876, 
or combining together for tlie pui-posc mentioned in s. 285 of that Act ; 
a hospital committee constituted under the Isolation Hospital AotJS j 
an education committee astablished under the Education Acts, 1870 to 
1909; employment by way of manual labour in an instiiuiiou certified 
under the (ffiildren Act, 1908, or the Inebriates Act, 1808, or the Elementary 
Education (Blind and Deaf Children) Act, 1893, or the Elementary Educa- 
tion (Defective and Epileptic Children) Act, 1899 ; emidoymoiit otheiwise 
til ail by way of manual labour by or under such body or in any such 
institution as aforesaid (in each of the foregoing cases provided tiiat by 
the terms of the employment Uic person employed is entitled to not less 
than one week’s notice of the termination of his employment) ; bailiff 
appointed to assist the high b|^ of a county court ; employment as 
any kind of farm servant undelf A contract of not h'ss than six months’ 
duration fmalopersom^iiily) III ‘Northumberland; Durham; and Yorks, 
North Kidii|j|^5(Nortl^iihd North-ICastern parts) ; employment as a farm 
servant in charge of animaUYmalo persons only) in Berks ; ( ■ambridgeshiri' 
(North); Dorset (East and South); Gloucestershire j Hampshire; Kent; 
Lincolnshire; Nottinghamshire; Oxfordshire; Kutlandsliire ; 'Warwick- 
shire j Wlllishu'o ; 'VVorcostershire; and Yorks. East Hiding, provided the 

R ei^pleved is entitled to not less than one week’s notice of termination 
iloyment ; employment as a farm serviuit (male unmarried pei*sons 
only) in Cumberland ; parts of Hftncashire, namely, the liundrcda of North 
and South Ijonsdale, Amoundemess, Ley land and* Blackburn; 'Westmore- 
land ; and Yorks, West hiding, provided the person employed is entitled to 
not Jess than one week’s notice of termination of employment ; employment 
as a farm servant under a contract of not less than six months’ duration 
whero the terms of service include board and lodging m the farmhouse (male 
unmarried persons only ) in Chi^hire ; Derbyshire; Hereford (We*st); Shrop- 
shire ; and Staffordshire. To lUo«e employments the general pro\d8ions of 
the National Insurance Act, 1911 (1 & 2 Geo. 5, o. 55), are adapted by the 
loBowing special provisions, namely: (i.) Where a scheme is made under 
ibUi., BS. 37 (see p. 907, ante) or 38 (see p. 908, ante), the provision made by 
the scheme with respect to persons to whom the National Insurance Act, 
1911 (1 & 2 Geo. 5, o. 65), s. 47t applies may be different from the provision 
made withyespoot to other insured persons, (ii.) Every pereou on entering 
any employment In which he will be a person td whom ibid., s. 47, applies 
muht, whivther he wiSB of was not previously such a person, give notice of 
the fimt, iMic is a member of an approved society (see pp. 937. 938, ante), 
to the society, and, ift he is not a member of al\ approved society, to the 
inA^auce committee (see pp. 933 0t seq., onts), and every such notice must 
state whother^lhe peraoh giving the notice is engaged for a term of six 
months certain or not. (ffi.) Phe employer of any person to whom the 
National Insurafice 1911 (1 & 2 C5eo. 5, o. 55), s. 47, applies and who 
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on employment included in such n special order may give notice 
to the Commissioners m the prescribed form of liis desire^ to 
take advantage of the special provisions applicable to such 
cases («). * * 

1773. The employer therenpoA becomes liable to pay full remunera- 
tion {t) to every such person during any period or jieriods not exceed- 
ing six weeks in the aggregate in any one year during which such 
person may suffer from any disease or disablement commoucing 
while in his employment, although such person may have left his 
employment before the expiration of that time ; ^ while if the 
engagement is for not less than six months certain, thr period 
of full remuneration is the whole period of any diseaso or disable- 
ment lasting less than six woeks, and the first six weeks of any 
disease or disablement lasting longer than six weolus even though 
the aggregate exceeds six weeks, hut the liability coa.sus after the 
expiration of the term of the engagement (a)» 

1774. As regards the persons oinplo)-ed, the provisions relating 
to national health insurance apjdy to them (except to any employed^ 
at a rate of n'.miinoriition {i) of loss than 10«. a week {w ) ), subject hi 
Certain niodilications (:r). feickiiess boiielit (^i) is not payable for 
any period during which full roniuneration id so payable by 
the employer, but, for the purpose of ealculalirt'g the rate and 


has boon suffering from disease or disahleimait must, on tlio demand of 
that ])crBon, and also, if that fx'rson is a member of an approved eo( s. ty, 
on the demand of his society, or, if thi| person is not a member oi an 
approved society, on tlie demand of tHp^’Wuraneo Oommittoo, deliver to 
bull, or to the noeiety or iiisuriimco the oaso may bo^ 

particulars in writing of the date on whiim the ipoaso dP disablement 
commoncf‘d and terminated, together with a staiement whether the 
employed person d|d ^ did not perform any work during tin' whole f>r any 
I>art of tho period Of the diHeose or disablement By the Natlorfal Health 
Insurance (Special Oiistoms) Order, 1012 (No. 3)( liat. 11. &0., 1912,0. 7^01), 
tho employmeiitB under tlie (Vown included ill ibid., Bohedi|^'L^4n/im|4 
by tlie Xalional Healtli Insurance (Special CuBtom.s) i^rovisipnai Order, 
1913 (No. 1) (Slat. 11. k 0., 101.3, f . 703), Hie Crown employments included 
in ibid., Sehed. I., are so specified and the general proviKions of llio 
Act are, adapted thereto. * * 

(g) National Insurance Act, 1011 (1 & 2 (hm. 5, c. .5,'>), b. 47 (2). For 
the prescribed form of noti(x% «ec the National Jlcalth Insurance (Special 
Customs Notice) Kcgulatious (England), 1913 (Slat. K. & (),, 10l3, 
p. 987). 3’he notice may be withdrawn l)y giving tliree months’ notice 
to the Insurance (Commissioners as fit)m the commencement of the luixt 
calendar year, and tlic above special provisions iberi cease to apply as 
from that date (National Insurance Act, 1911 (1 k 2 Geo. 5, c. 55), 
8. 47 (19) ). Any question whether an employer is entitled to avalk 
himself of these special provisions is determined by the insiirunce com- 
mittee (see pp. 933 et seq., ante), subject to*appeal to the Commissi oners 
(National Insurance Act, 1011 (1 &; 2 Geo. 5, c. 56),%. 47 (8) ). • 

(t) Sec note (q), p. 989, inte. ^ , • 

(u) National Insurancje Act, JOll (I & 2 Geo. .5, c. 66), s. 4p (2), (3). 

Nothing in these provision^ relieves any employer from any legal Uabllity 
to pay wages during sickness to any person employed tiy him in accordance 
with any established custom {ibid., s. 47 (12) ). * 

(w) Ibid., 8. 47 (11). 

(X) Ibid., B. 47 (2), (4). 

(a) See p. 920, ante. 
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duration thereof, is deemed to have been paid for six weeks 
before the date as from which it becomes actuallj payable. The 
employed rate (6) is reduced by 2d., or in the case of a woman 
the reduction in the employei^ weekly contribution (c) 
being Id,, or Jd. in respect of wonikin, and in the employed 
contributor’s weekly contribution Id. There is credited to the 
approved society of which any such person is a member (d), or 
to his account in the Deposit Contributors Fund (e) if he is a 
deposit contributor (/ ), the difference between the amount of con- 
tributions at such reduced rate actually paid in respect of him 
and th^mount which would have been paid if those contributions 
had been at the full rate, and the difference is treated as having 
been expended on sickness benefit, the proper proportion thereof 
being paid out of moneys provided by Parliament (g). Contributions 
are not payable in respect of any period of disease or disablement 
during which full remuneration is payable if the prescribed notice 
has been given. The rules of an approved society (h) or insurance 
committee (i) as to notices and proof of disease and disablement 
may extend to periods of disease and disablement during which full 
remuneration is payable as above. 

1775. Where . a person on ceasing to be employed as above 
becomes temporarily unemployed or ceases to be employed in com- 
pulsorily insurable employment (k), and becomes a voluntary con- 
tributor‘*paying contributions at the employed rate (1), the foregoing 
provisions as to the reduced employed rate and as to credits to his 
approved society or to his aecpiint in the Deposit Contributors Fund 
continue to apply in respect dfohim, and sickness benefit (m) is not 
payable in respect of ttio firsfegfix weeks of any period of disease or dis- 
ablement eommencrag after he ceased to be so employed, or after 
he became a voluntary contributor, as the case mm be, but, for the 
purpose ef calculating the rate and duration thereof, is deemed to 
have been paid during those six weeks, and a disease or disablement 
i»n®t, for tne purposes of sickness benefit, treated as a continuation 
of a previous disease or diB%|blement (ii) unless the medical prac- 
titioner in attendance certifies that it is so in fact (o). A person 


(6) See pp. 911, 912, ante. 

(c) Sco pp. 911, 912, ante. Paymeut at such reduced rate is conclusive 
evidence that the employer is under the liability as to payment of full 
remuneration during disease or disablement as regards the persons in 
Respect of whom the contributions are paid and all others employed by 
him in the same class in the same locality (National Insurance Act, 1911 
(I & 2 Geo. 5, c. 56), 8, 47 (9) ). 

* (d) See pp. 937, 938, ante. 

(6) See p. 973, ante, n 

if) See p. 943, ante., 

(fl) See p, 958, tint 1 . 

(ft) See pp. ^44, 945, 

(t) See p. 946, ante. 

(k) See p. 905, antet 
W) See pp. 916, 917, ante. 

(m) See p. C20, ante:' 

(n) Compare pp. 920, 921, 

( 0 ) National insurdhee Act, 1911 (1 & 2 Geo. 5. c. 55), s 47 f6), (6). 
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BO ceasing to be employed in a compulsorily insurable employment, sisct. li. 
and becoming a voluntary contributor at the employed rate, rngiy Special 
become an ordinary voluntary contributor (p) after the payment ClasBesof 
of twenty-six contributions at the full rate, or after the payment Insured 
of such less number of contributions as his society may 
appoint iq), 

1776. Any employers wisliing to avail themael ves of Iho foregoing Applicatipn 
provisions as respects the persons employed by them in a class of 
employment, or in a locality, in which no such custom or practice 

as aforesaid exists, may apply to the Commissioners for a special 
order extending those provisions as respects the applicants to the 
employment or locality in question, and the Comraissioners may 
accede to the request if they think fit after ascertaining the views 
of the persons so employed (r). 

Sub-Skct. C . — Persant in the Strrtce of the Crown, 

1777. The foregoing provisions as to reduced insurance in cases Persons 
where the employer pays full reiiiuiicration during sickness extend, cmpiojci » 
in respect of persons employed by or under the Crown, to casesl ^ 

,where two-thirds only of thfe full remuneration are payable during 

periods or parts of periods of disease or disablement, if payable for 
not less than three months in any year(«). 

In other respects the general provisions relating to national 
health insurance apply to persons employed by or urfder the 
Crown (t). In the case of persons in the private service of 
Crown, the head of the department of |he Iloyal Household in wi)i«ih 
he is em]»loyed is deemed his empl^r (a). 


ISi'B*Se(;t. 7. — Lerti/icated Teachers. 

1778. Where a public elementary school teacher ceases to be Teachin 
subject to compulsory health insurance ;\y reason of 4>ecoming 
a teacher to whom the Elementary School Tmcliors {Superannua- "n^urance 
tion) Act, 1898(//), ap])lies(c), and does not become a voluntary 

(p) pp 1H6, ‘JI7, ante. 

Iq) National luauranc© Act, 11111 (1 & 2 (ieo. 6^c. 56), a. 47 (5) ; and Boe 
National Health Insurance (Arrears) Regulations (No. 2), 1914. 

(r) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), m. 47 (7). For 
Special Order granted to particular employeiu under tliis provision, neo 
National Health In.suraT*ce (Special Employers OuHf.ofn) Consolidated 
Order, 19 U. • . 

(«) National Insurance Act, 1911 (I &; 2 Goo. 5, c. 55), «. 63 (2). Ry 
the National Health Insurance (Special (’ustoms) Order, 1912 (No. .3), 
the employments under the (hown ineJuded in ibid,, ScLed. 11., are 
specified as being employments where tlie custom or practice prevails o4 
so paying two-tliirds remurieration during^not Joss than three, months of 
sickneBS in any one year. See also National Health Insurance (Arrears) 

Regulations (No. 2), 1914<Stat. R. k 0., 1914, No. 

(1) Save, of course, those otherwise specially provided ffir, ait| the Navy 
and Army (see p. 979, ante) and certificated teachers (sc© supra). As to 
excepted employment und»$r the Crown, see p, 907 f^nte. 

(а) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 65), s. 63 (1). 

(б) 61 & 62 Viet. c. 67 ; see title Education, Vol. pp. i27 

ei eeq. 

(e) As to the exemption of certificated teachers fitm the Act, see p. 008, 
ante, • 
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contributor ((/), there Ib to be paid to the Board of Education by his 
approved society («) or out of the amount standing to his credit in the 
Deposit Gontributorfi Fund (/), as the case may be, to be placed to 
thefteacher’a credit in the Deferred Annuity Fund ( 9 ), a sum equal 
to the value calctiliiied in the preccribed manner of the contribu- 
tions paid by or in respect of him under the provisions relating to 
national health insurance since he first began to teach in a public 
elementary school, or, if the amount standing to his credit is less 
than that sum, then the whole amount standing to his credit (h). 


Sun-.Srer. 8.--Casual and Intermittent Empluiiment. 

1779. The Insurance CommissionerB may modify, by special 
order, the general statutory provisions as to national health insur- 
ance in their application to persons whose employment is of a 
casual or intermittent nature and to the employers of such persons. 
Any such order may apply either generally or to particular trades 
or industries or branches thereof, or to particular localities. Where 
any such order is restricted to a particular trade, industry or branch 
''in a particular locality, it may extend to other persons if employed 

in the same class of employment as* those persons to whom the 
order primarily relates (i). 

1780. The order may proscrito the amount of the employed 
rate {k)\ the respective contributions of employer and of employed 
^contributor ( 1 ), the manner, proportions, and periods of payment, 
recovery and collection of contributions, and the apportionment 
among employers of the amounft payable by employers ; but the em- 
ployer’s contributions must not exceed 6d,, ox the employed contri- 
l)utor’s(/)contributioii8(w)4d.(orin the case of a woman 8 d.)in any 
week ; and if the contributions are payable day;iJ>j^ay the employed 
contributor’s (0 contribution must not exceed Id. for any day (n)- 

1781. Special orders relating to these particular matters must be 
laid before Parliament after the maijner of regulations made under 
the Act by the Insurance CoAmissioners, so that either House may 
within twenty-one days present an address pra^’ing for the annul- 
ment of any such order ( 0 ). The proposed special order must also 
be first issued in draft and opportunity given for objection thereto (a). 


{d) See p. 911, ante, 

^ (e) See pp. 937, 93S, ante, 

(/) See p. 973, ante. 

( 0 ) See title Education, Vol. XTI., p. 128. 

(A) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 65), «. 62. f?ee 
National llealtli Insurance (Value of Contributions, Teachers) Regulations, 
1014 (>Stat R. & 0 ., 1014, No. 1225), for the manner of calculating the 
va'ue of oontribiitioLfl. 

;i) National liisiir^cb Act, 1913 (3 & 4\}eo. 6, c. 37), a. 19 (1). 

(k) Seei)p. 911, 912, ante. ^ 

(1) For &e definiticn, see p. 906, atite, 

{•») See pp. 911, 912^a»te. 

(h) National Insurance Act. 1913 (3 Sr 4 Goo. 5, c. 37), s. 19 (2). 

fo) Ibid., R. 10 (3) : and SCO p 032, ante. 

(a) Nationaa 'Insurimoe Act, 1911 (1 & 2 Geo. 5, c. 65), s. 113 (1), 
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Fating agreement as to aniandment of the draft order or its 
withdrawal, an inquiry will be held by ono or more oonipotent apd 
impartial persons appointed by the Lord Chancellor on the demand 
of the person objecting to the draft order (?)>. 

» 

Sub-Sect. of Charitahk InHihitivna. 


sicT. n. 
Speoild 
Classes of 
Iftsiured 
Persons# 


1782. A cerlificato of exemption from compulsory health Certificate of 
insurance (c) iimy be granted by the Insurance (/ommiKsionors in oxemption, 
respect of the inmates of any institution carried on for charitable or 
reformatory purposes who are inmates for such j)iirposes and are 
employed by the managers thereof, if it is proved that such inmates 
receive iiuiinteimnce and medical attendauco when sick. It is, how- 
ever, a condition of such exemption that the managers are to he liable 
to pay certain sains in respect of any such inmate who, having been 
an inmate for more than six months, leaves the institution. Such 
sums are, in the case of a person who was below sixteen years of 
age on entering the institution, such capital sum as will Buflice to 
secure him henclits at the full rate (d), and, in the case of a person 
who was at tlie time of entering the instiliition of the ago ofi 
|iixteeu or upwards and an insured person (<) and a member of an 
approved society (/), a sum equal to the value, calculated in the 
prescribed maimer, of the contributions which would otherwise 
have been payable in njspect of him during the time he was in 
the institutiop (//), • 


1783. Every such inmate, if ho was an insured porHou(/i) bj 'V'o Simpcnsiou 
entering the institution, is suspended from benefits while he is an 
inmate; and, if at that time he was a member of an approved 
society (i) and has beep an inmato of the institution for more tlian 
six months, the timfe during w'hicli he is in the institution is 
disregarded for the piurposo of reckoning arrears (/c). 


SuiJ-fSiXT. 10. — l*er$i)iti Kmidoyed in (^eotonal Trades. 


1784. If it is proved that e tnid(» or business is of a seasonal Special 
nature and subject to periodical fluctuation, and that the I'fx.i.ions. 

1 

Sohed. LX. : National Insurance Act, 1913 (3 A 4 Geo. 6. c. 37), h. 39 (3). 

For form of demand for an inquiry on such a draft order, see National 
Health Insurance (S'peoial Order Inquiry) Jlegulatioris, 1914. 

{h) National Insurance Act/1913 (3 4 Geo. r*, c. 37),i8. 19 (3). Ah 

to the procedure at such inquiry, see National JiiBiirance Act, 1911 (1 A 2 , 

Geo, 5, c. 56), Sched. IX. 

(c) Compare pp. 907 et teq.j ante. 

(d) See pp. 919, 920, ante. 

(€) See p. 905, ante. 

{/) See pp. 937, 938, ante. 

{g) National Insurance Act, 1911 (1 A2Geo. 5,c.'65),(v 61 (I)* National 
Insurance Act, 1913 (3 A 4 Gec^ 5, o. 37), s. 24 : ivnd see Mationa? Health 
Insurance (Value of (\)ntribution8, Exempted Institution) lUaulationH, 

1913 (Stat. R. & 0., 1913,4). 993). 

(A) See p. 905, ante. 

(i) See pp. 937, 938, ante. 

(k) National Insurance Act, 1911 (1 A 2 Geo. 5, c. 56), s. 51 (2). Aa to • 
arrears, see p. 926, ante ; and National Healthi Insurance (Arrears) 
Regulations (No. 2), 1914 (Stat. R. A 0., 1914, No. 103^), 


K K 2 
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employers systematically employ persons throughout the year and 
work short time during the season when trade or business is 
depressed, the Insurance Commissioners may make a special 
orddr(Z) reducing, as respects such persons, the employed rate(77i) 
and the contributions of employers and contributors (n) for a 
specified period of the year, and correspondingly increasing such 
rate and contributions during the remainder of the year (o). 


loRurance 

CorarniH- 

^iouurti. 


Sect. 12. — Determination of Questions and Disjnitcs. 

1786. The Insurance Commissioners determine, in accordance 
with regulations (p), any question which may arise as to the rate 
of contributions payable by or in respect of any insured person (q), 
or as to the rates of contributions payable in respect of an 
em])loyed contributor (r) by the employer and contributor respec- 
tively (s). The same tribunal determines questions as to whether 
any employment or class of employment is or will be employment 
to which compulsory health insurance applies (t), or as to whether 


(i) As to the procedure for making spetial orders, see note (r/i). p- 901, 
ante. The order may contain such provisions as may be necessary for 
adapting the general provisions of the Act to the cases in question 
(National Insurance Act, 1911 (1 & 2 Goo. 5, c. 1)5), s. 50). 

(m) Sec i)f». 911, 912, ante. 

(n) See pp. 911, 912, ante. ^ 

(o) National Insurance Act, 1911 (1 & 2 Geo. 5, e. 55), s. oO. 

(p) Jbid., 8. 66 (1); see National Health Insurance (Decision of Ques- 
tions) Regulations (England). 1913 (Stat. R. & ()., 1913, p. 914) ; National 
Health luaurance (DeciHioii of Questions) Regulations (England), 1913, 
(No. 2), which prescribe the forms on which applications for the decision of 
questions are to be made. The Commissioners must give notice of the 
application to parlies appearing to be interested, except where the question 
is whether a class of employment is within compulsory insurance, 
in which' case public notice is given. The Commi.ssioners may allow 
parties interested, as well as the applicant, to be heard at the hearing of 
the applieaiion, and cither may, with the consent of the Commissioners, 
Ik? represented. Persons interested are also permitted to make representa- 
tions to the Commissioners in writing. The (Commissioners may dispose of 
an application suminarjiy, without giving notice of the application and 
without holding a lie.ariiig. The decision is given in writing in the pre- 
scribed form, and need not be accompanied with reasons The Commis- 
sivmors periodically publish their coUected decisions under the National 
Insurance Act, 1911 (1 & 2 (lOo. 5, o. 55), s. 66, and the National Insur- 
ance Act, 1913 (:i & 4 Geo. 5, o. 37), s. 27 (2); see Memo. 15i (.second 
edition) published in February, 1914. 

* (g) The regulations may provide for such questions being determined, 
in the ease of any person who is or is about to become a member of an 
approved society, by the society (National Insurance Act, 1911 (1 & 2 
(hH). 5, <\ 66), 8. 66 (I j (ii.) ), The reflations (see note (p), supra) so provide, 
uuless the question is one the^ decision on which may affect the interest 
of an eraployor, 4 )r involve the payment of a portion of any contribution 
out of moneys woted? by Parliament, or a^ect the amount of any reserve 
value to Ife credited to any society. 

(r) i^eepp. 911, 912, ante. 

(a) National Insura^nce Act, 1911 (1 A; 2 Geo. 6, c. 65), s. 66 (1) (b), (c). 
Tlfe determiim tion of the Commissioners on such a question is not subject 
to review by a judicial tribunal (Don Brothers, Buist <& Co. v. ScoUish 
National Instpra^ce Gsviwtwsiowm, [1913] 1 Scots Law Times. 221). 

(<) See p. 905, ante. 


i 



Part V.— National Health Inshbanoe. 


997 


a person is entitled to become a voluntary contributor (w), or li. 

as to who is the employer of an employed contributor (x), but in Determina- 
these cases there is a general right of appeal from the Insurance tion of 
Commissioners to the count/ court (y), with a further rijjht of Qwstions 
appeal upon any question of law from the county court to a judge jA 
of the High Court, whoso decision is final (a). Moreover, the 
Commissioners may, instead of themselves deciding whether any 
class of employment is or will he employment to which compulsory 
insurance applies, submit the question for the decision of the 
High Court [b). 

1786. Subject to the last preceding provisions, any dispute Approved 
netween an approved society or branch and a person who is or has # 

been an insured person and member or anyone claiming through 
such person, or between an approved society and any person as to 
whether that person is or was at any date a member thereof for 
health insurance purposes, or between an approved society and any 
branch thereof, or between any branches of an approved society, 
relating to anything done or omitted by such person, society, or 
branch under the provisions relating to health insurance, is decidiM 
. ill accordance witli the rulfes of the society, with a right of appeal 
to the Insurance Commissioiiers (c). 


1787. Any similar dispute between an insured person and the insurance 
insurance ^mmittee, or any dispute between two or morcpapproved 
societies oirotween an approved society and an insurance comm i' tee “ 
or between two or more insurance committees, is decided 1/ the 
Insurance Commissioners (ri), whose decision is final (c). 


(a) National Insurance Act, 11)11 (I &■ 2 Oeo. 5, c. 55), s. 50 (1) (a). As 
to voluntary contributors, see p. 911. anie. 

{x) National Insurance Act, 1913 (3 & 4(J«vi 5, c, 37), s. 27(2) ; see Down 
Oouniy Council v. Irish Insurance Commission ^rs, 1,1914] 2 I. if. 110, wlicro 
the question was whether tlie council or their contractor was Iho employer 
of an employed contributor. 

(y) National Insunince Act,, 1911 (1 & 2 (leo. 5, c. 55), s. 66 (1) (i.). 
For the procedure, see County Court Rules, Ord. 42a, rr. 1- - 5. The appel- 
lant must proceed by petition in the county court in the district of which 
he resides, and the petition of appeal must be filed within one month from 
the date of the decision appealed against (ibid., r. 2). 

(a) National Insurance Act, 1911 (1 & 2 (leo. 5, c. 55), s. 06 (1) (i.). 

(b) IHd., 8. 66(1) (iii.). For the y)rocedurc, see R. S. (I, Ord. 56 b, and 

Appendix B, Form 18 b. Prt)cee<Hii^8 are taken in iho ("Xancery Division 
by originating notice of motion. • 

(c) National Insuranco Act, 1911 (I & 2 Geo. 6, c. 65), s. 67 (1) ; National 
Insurance Act, 1913 (3 & 4 Geo. 6, c, 37), s. 27. Where such riilos provide 
for dealing with disputes, the county court has no jurisdiction [HaiUyy. 
Co-operative Wholesale Society {Insurance Section), [1914) 2 1C. B. 233, 
where a question as to the adequacy of the description of the disease or 
disablement in the medfpal certificate sent to the j^ociety in Support of a 
claim for sickness benefit wai^held to be a dispute within the meaning of 
the society’s rule.s). But if no objection is taken to tbe juris^Ction of tlio 
county court at the hearing, the want of jurisdictum cannot be relied upon 
in an appeal to the High Court {Taylor v. NafionaJ Amalgamated Approved 
6^octefy, [1914]2K. B. 362). 

(d) National Insurance Act, 191 1 (1 & 2 Geo. 5, c. 65), i. 67 (2) ; National 
Insurance Act, 1913 (3 & 4 Geo. 6, c. 37), s. 27 {b)i • 

(e) National Insurance Act, 1911 (i 6^2 Geo. 5, o. 55), s. 67 (4). 
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1788 . The Insurance Commissioners may appoint referees to 
determine any such appeal or dispute submitted to them (/), and 
iriay make regulations as to procedure on appeals (]?) or disputes (/i). 
The AVbitration Act, 1889 (t), only applies to such proceedings to 
the eitent provided by such regulations (j). 


Srct. 18 . — Pnialiits and Civil ProcrHlinffi. 

1789. For knowingly making any false statement or false 
representation for the purpose of obtaining any benefit or pay- 
ment or the crediting of a reserve value, either for liimself or 
any other person, a person is liable on summary conviction to 
imprisonment not exceeding throe months with or without hard 
labour (k). 

For failure to pay any contributions in respect of an employed 
contributor an employer is liable on summary conviction to a fine 
not exceeding ilO for each offence, and to pay to the Insurance 
Commissioners the amount of the unpaid contributions in satis- 
faction thereof. Proceedings may be taken witliin one year from 
tne commission of the alleged offence Where an employer has 


(/) National In&uranco Act. 1911 (1 & 2 Geo. 6), c. 65), s. 67 (3). 

iff) 'Jlic National Health liiaiiranoe (Api>ealn and DiRpuiea) Regula- 
tions (England), 1912, Parts I. and II., prescribe the jsjfpeeduro and 
forms in r^ard to appeals from decisions under rules lif approved 
societies. The leave of the Commissioners is the nocessaiy prehminary 
to such appeal except in certain specified cases included in ibid., 
Schod. 111. Notice of appeal must be sent to the Commissioners within 
olio month from the date ol tJie decision appealed from or the date of the 
receipt of notice of grant of leave to appeal, and must include a concise 
statement of the appellant' s case. A notification of the appeal and a copy 
of the notice of appeal are sent by the Commissioners to the respondent, 
who must furnish a concise statement of the case on which he will rely. 
The parties will bo bound by their particulars unless leave to amend is 
obtained. The Commissioners may extend the time for giving notice of 
appeal. At least fourteen days’ notice of the hearing is given to the parties, 
and the decLsion is communicated to ilio parties in writing. Persons 
interested in the ap))eal, in addition to the parties, may be permitted to 
attend and be hoard. Parties and persons entitled to be heard may be 
reprcRonted, but only with the consent of the tribunal. Tliero is no 
appeal under those regulations from the decision of a dispute decided under 
the Friendly xSooieties Act, 1896 (69 & 60 Viet. c. 26), s. 68 (6) (see titU? 
Frubndlx Sochaties, Vol. XV., pp. 175 e/ say.). 

, (It) The National Health Insurance ‘(Appeals and Disputes) Regulations 
(Bnglaud), 1912, Parts I. and ill., prescribe the procedure and forms in 
regard to disputes between insured persons and insurance committees. 
Persons desiring the decision of the Commissioners on a dispute send them 
a notice of application in the presoribod form. No preliminary permission 
is necessary, llic procedure on ^i^he notice of application is similar to that 
which follows the Notice' of appeal; see note {g), supra. 

(i) 62 &: 63 Viftt. c. ^9 see tiUe Arbitration,* Vol. I., pp. 438 et sea . 

(D Natioj^ial Insurance ‘Act, 1911 (1 & 2 Ueo. 6, c. 66), s. 67 (4). The 
National Health Insurance (Appeals and Disputes) Regulations (England), 
1912, apply the Arbitfation Act, 1889 (52 k 63 Viet. o. 49), ss. 7,9, 12, 
20, feched. 1. (fh (i). 

. (fc) National insurance Act, 1911 (1 & 2 Geo. 5, c. 65), s. 69 ( 1) ; and see 
title MAGlSTRATEij. VoV,?CIX., p. 689. 

(1) National rnsujpance Act, 1911 (1 & 2 Geo. 6, o. 55), s. 69 (2) ; National 
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been convicted of sucli an offence, then, if notice of the intention }8, 

to do flo is served witli the summons or warrant, evidence may fee PanalUea 
given of failure or neglect by t^e employer to pay other oontribu- and CivU 
tions in respect of the same employed contributor during thd year ^ceed* 
preceding the date when the information Was laid, and the employer •WEi* 
is then liable to pay to the Commissioners the total amount 
of the coritril)utions he is proved to have failed or neglected 
to pay (m). ^ 

If an employer deducts or attempts to deduct the wliole or any ueiiuciiou of 
part of the employer’s contribution from the wages or other eoutributions. 
remuneration of an employed contributor, or if any person buys, 
takes in exchange, or takes in pawn from an insured person, or 
any person acting on his behalf, on any pretence whatever, any 
insurance card or insurance hook, he is liable to a iine not 
exceeding i!10 (w). 

For contravention of or non-compliauce with any of the statutory Onoral 
provisions and regulations relating to national liealth insurance breach of 
in respect of which no special penalty is provided, the maximum 
penalty is a fine of X*10 (n). j * 

No person is liable to any penalty if he has acted in cojiformity 
with any decision of the Insurance Commissioners or the Insuranco 
Committee ( p). 

1790. If it is found at any time that a person lias received any Uepaymrut 
payment or benefit under the provisions relating to ln'dth beiicflu, 
insurance to which lie is not lawfully entitled, he or his per^ nal 
representatives are liable to repay the amount to the Insuranco 
Commissioners. When recovered, the Commissioners carry the 

same to the credit of the society of wljich such person was a 
member, or if he was not a member of any ai)proved society, to ' 
the credit of the Deposit Contributors Fund. Such amounts are 
rocnv(ired as debts due to the Crown {^). 

1791. In addition to proceedings as aforesaid, a member of an Kmnioyer’i 
approved society who has bean deprived of benefits by reason of his liability, 
employer’s failure or neglect to pay contributions in respect of him 

may take civil proceedings against* such eiAployer for the value of 
the right he has lost. In any such proceedings the employer may 
be ordered to pay to the Iii«uraiice Commissioners any sum so 
found due, and by them it is credited to the society of which 
the person was a member. * Such*person lIiereuj)on becornoB ontitle(J 


Intiurance Act, 1913 (3 & 4 Geo. 6, c. 37), ». 34 (3). The duty of i)iiyijig the 
weekly coulributions may bo delegated by thb employer, but if tlie dut^Pis 
neglected tbo employer may bo convicted of this offence {Godmm v. 
VrofU>n (1913), 110 L. T. 387). 

(m) National Iiiauran^ Act, 1913 (3 & 4 Goo. o, 37), s. (3), altering 
the law as laid down in B. v.^Baggnlhnj, Burlocic v. BUvm, fl/>lS] 1 K. IL 
290, whero it was held that each failure to pay a contributian when dij(^ 
was a separate offence. » 

(n) National Insurance Act, 1913 (3 & 4 Geo. 5, c. 37), s. 34 (1), {}), * 

\o) National Insurance Act, 1911(1 & 2 Geo. 6, c. 55),#. 69 (2). 

( p) Ibid. • 

iq) Ibid.y ■. 71 ; see, generally, title Crown Hracticb, VoI. X., pp 4 

el eeq. 
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to the normal benefits from the society together with the amount 
of the loss of benefits already sustained (r). 

» 

iSect. 14,— ^Inquiries, 

# 

1792. At any inquiry held by the Insurance ComniissIonerB or 
by any committee or person appointed by them under the statutory 
provision or regulations relating to national health insurance, 
the witnesses are examined on oath if the Commissioners think 
fit or any of the parties so demand. The committee or person 
appointed to hold an inquiry has power to administer oaths for the 
purpose (fi). 


APPENDIX. 

Table I. 

Table showing Rates of Contributions of Voluntary Contributors entering 
into insurance on or after 13tb Oct(>ber, 1913 ^National Health 
Insurance (Viduntary Rate) Regulations, 1914, Table 11. (see X)p. 916, 
917, ante). 





^Vetikly Contribution. 


Agft. 


Weekly Contribution. 


Malo. 

Ifeniale. 

M 

ale. 

Fenmle. 





(1. 

«. 

d. 




«. 

d. 

8. 

d. 

16 

and under 

17 

0 

7 

0 

(} 

43 

and under 44 

0 

10 

0 

9 

17 


IS 

0 

7 

0 

64 

44 

If 

45 

0 

lOJ 

0 

94 

18 

»l 

19 

0 

n 

0 

64 

45 

II 

46 

0 

m 

0 

94 

19 

It 

20 

0 

n 

0 

64 

46 

II 

47 

0 

11 

0 

10 

20 

vv 

21 

0 

7i 

0 

64 

47 


48 

0 

11 

0 

10 

21 

It 

22 

0 

n 

0 

64 

48 

II 

49 

0 

lU 

0 

104 

22 

if 

23 

0 


0 

64 

49 

II 

50 

0 

114 

0 

lOJ 

23 

• f 

24 

0 

7i 

0 

64 

50 


61 

1 

0 

0 

11 

24 

vv 

25 

0 

74 

0 

64 

61 

f 

52 

1 

04 

0 

11 

26 


26 

0 

8 

0 

7 

62 


53 

1 

o| 

0 

Hi 

26 

II 

27 

0 

8 

0 

7 

53 


54 

1 

1 

1 

0 

27 

II 

28 

0 

8 

0 

7 

64 


55 

1 

14 

1 

04 

28 


29 

0 

8 

0 

7 

65 


56 

1 

2 

1 

Oi 

29 

II 

30 

0 

8 

0 

7 

56 


57 

1 

24 

1 

1 

30 

II 

,31 

0 

8 

0 

7 

57 

*■ II 

58 

1 

.3 

1 

H 

.31 

II 

32 

0 

84 

0 

74 

»58 


69 

1 

34 

1 

2 

38 

11 

33 

0 

84 

0 

74 

59 


60 

i 1 

4 

1 


33 

If 

34 

0 

84 

0 

74 

60 


61 

1 

44 

1 

2i 

3,4 

II 

36 

0 

84 

0 

74 

61 

II 

62 

1 

44 

1 

3 

35 

If 

36 

0 

9 

0 

8 

62 

II 

63 

1 

5 

1 

3 

36 

1 

If 

37 

0 

9 

0< 

tS 

63 

II 

64 

i 1 

6 

1 

3 

37 

If * 

38 

0 

<9 

0 

8 

64 

II 

65 

1 

5 

1 

3 

38 


39’ 

Q' 


0 

,8 

65 

* 

1' 

66 

i 1 

44 

1 

2 

39 

»* 1’ 

40 

0 

84 

0 

84 

^4 

66 

" ,1 

67 ! 

1 

H 

1 

2 

40 

t 

II 

41 

0 

94 

0 

67 

II 

68 

1 

44 

1 

2 

41 

II 

42 

o** 

94 

0 

84 

68 

« 

II 

69 

1 

44 

1 

2 

42* 

» 

43 

0 

IP 

0 

9 

69 

•. 

70 1 

1 

44 

1 

2 


(r) National Inmaiice Act, 1911 (1 & 2 Geo. 6, c. 65), s. 70. 
(«j National, Insurance Act, 1913 (3 4 Geo. 5. o. 37), s. 38. 
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Table II. 


AFPBNOIZ. 


Reduced rates of sickness benefit for employed contributors entering into 
insurance on or aiter 13th October, 1913, and the capital sums which 
must be paid in order to secure the full rates of benefits (10®. in the case 
of men and 7®. fid. in the castf of women) (National Health Insurance 
(Reduced Rate of Sickness Benefit eto.) Regulations, 1914 (Stat. 
R. & 0., 1914, No. 731) ) (see p. 922, ante). 


1 

Ago at Date of Entry 
into Tnaorant'e. 

(1) 

Mon. 1 




Woiiieii, 


nrried 

oun>n. 

(«) 

Hoiluced 
lUto of 
SiCkliPSH 
Beueht. 

n 

Caiiital Sttnta. 

(9) 

Eedwceil 
itale of 
MickncM 
Bcmdlt. 

(4) 

CajdUt 

Sjiiiintere and 
Widows. 

fM 

Siinia. 

A 

W 



1 


d. 

£ 

®. 

d. 

8. 

d. 

£ 

®. 

d. , 

£ 

s. 

d. 

17 and under 

18 : 

*i) 

6 

0 

9 

0 

*7 

0 

0 

5 

0 

0 

9 

6 

18 

f « 

19 

*9 

0 

0 

17 

6 

♦6 

6 

0 

10 

6 

0 

19 

0 

19 

»» 

20 

•8 

0 

1 

6 

6 

*6 

0 

0 

15 

6 

1 

8 

6 

20 


21 

*8 

0 

4 

15 

0 

•5 

6 

1 

0 

6 

1 

18 

1 

0 

•21 


22 

8 

0 

2 

2 

0 

5 

0 

1 

1 

6 

2 

8 

0 

22 


23 

7 

() 

2 

9 

6 

5 

0 

1 

2 

6 

2 

8 

0 

23 


24 

7 

0 

2 

15 

6 

5 

0 

1 

3 

6 

2 

8 

0 

24 

II 

25 

7 

0 

3 

1 

0 

5 

0 

1 

5 

0 

2 

8 

6 

2,7 

11 

20 ; 

6 

0 

3 

7 

0 

6 

0 

1 

6 

6 

2 

8 

6 

2fi 


27 ; 

6 

6 

3 

12 

6 

5 

0 

1 

8 

0 

2 

s 

6 

27 


28 ! 

6 

0 

3 

17 

6 

5 

0 

1 

10 

0 

2 

9 

0 

28 


29 

6 

0 

4 

,3 

0 

5 

0 

1 

11 

6 

2 

9 

0 

29 

II 

30 

6 

6 

4 

8 

0 

5 

0 

1 

13 

6 

2 

9 

0 

30 


31 ' 

5 

0 

4 

13 

0 

5 

0 

1 

15 

0 

2 

9 

6 

31 


32 i 

5 

0 

4 

18 

0 

5 

0 

1 

17 

0 

2 

9 

6 

32 


33 ; 

5 

0 

4 

18 

0 

5 

9 

1 

18 

0 

2 

10 

0 

33 


34 

0 

0 

4 

18 

6 

5 

0 

1 

19 

0 

2 

10 

0 

34 

** 

35 

5 

0 

4 

18 

6 

5 

0 

2 

0 

0 

2 

10 

0 

35 


36 

5 

0 

4 

Is 

6 

5 

0 

2 

2 

0 

2 

10 

0 

36 


37 

5 

0 

4 

19 

0 

5 

0 

2 

3 

0 

2 

10 

6 

37 


38 

5 

0 

4 

19 

0 ’ 

5 

0* 

1 ^ 

3 

6 

2 

10 

6 

38 


39 

5 

0 

4 

19 

0 

5 

0 

2 

4 

t! 1 

2 

10 

6 

39 

II 

40 ; 

5 

0 

: 4 

1 

19 

0 

5 

0 

2 

5 

' i 

2 

10 

6 

40 


41 

5 

0 

1 

> *4 

18 

6 

5 

0 

2 

5 

.6 

2 

10 

6 

41 

II 

42 

5 

0 

: 4 

18 

•6 

5 

0 i 

2 

6 

0 

' 2 

10 

6. 

42 

* j 

43 ; 

5 

0 

1 4 

18 

0 

5 

0 

2 

6 

6 

2 

10 

0 

43 


44 i 

5 

0 

4 

18 

0 

5 

0 

2 

6 

6 

2 

10 

0 

44 

II 

45 ' 

6 

0 

4 

17 

6 

6 

•0 

2 

7 

0 

2 

10 

9 

45 

II 

46 

5 

0 

4 

17 

0 

•6 

0 

2 

7 

0 

*2 

9 

6 

46 

47 

1 5 

0 

4 

16 

6 

5 

0 ' 

2 

.7 

0 . 

2 

9 

6 

47 


48 

5 

(f 

4 

15 

6 

» 0 

0 

•2 

7. 

, 0 

• 2 

9 

0 

48 


49 

5 

0 

4 

15 

0 

6 

0* 

2 

7 


2 

8 

6 

49 

»» 

50 

\ ^ 

0^ 

4 

14 

0 

5 

0 

2 

• 

6 

6 • 

2 

8 

— r' 

0 


* The reduced rate of sickness benefit provided by the .^ct in the case o/ 
lersons who are under the age of 21 and have no depend|ait8 is not affected 
»y this Table. 
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Work and Labodb. 


Appkndix. 


Table II. — continued. 


A 




Mftii. 






Women. 




Age at Date of Entry 
into JuHurance. 

Botlucetl 

j 



Raduced 



Capital Suma. 









Rate of 
Wrknnsa 
Benefit 









Miolrness 

Capital Sunu. 

Spinetera and 
Widows. 

Harried 

Woiuen. 


0) 

(?) 


(3) 


(0 


(fi) 



(Cl 




8. 

d. 

£ 

(?. 

d. 


d. 

£ 

8. 

d. 

£ 

8. 

d. 

60 and undnr 61 

6 

0 

4 

12 

6 

6 

0 

2 

6 

0 

2 

7 

6 

51 

62 

5 

0 

4 

11 

6 

6 

0 

2 

6 

6 

2 

6 

6 

62 

63 

5 

0 

4 

10 

0 

6 

0 

2 

6 

0 

2 

6 

0 

63 

54 

5 

0 

4 

8 

6 

5 

0 

2 

4 

0 

2 

6 

0 

64 

55 

5 

0 

4 

6 

6 

6 

0 

2 

3 

6 

2 

4 

0 

66 

66 

6 

0 

4 

4 

0 

6 

0 

2 

3 

0 

2 

3 

0 

66 

67 

6 

0 

4 

1 

6 

6 

0 

2 

1 

6 

2 

1 

6 

67 

58 

6 

0 

3 

19 

0 

5 

0 

2 

0 

0 

2 

0 

0 

68 

69 

5 

0 

3 

16 

0 

5 

0 

1 

18 

6 

1 

18 

6 


60 

6 

0 

3 

12 

6 

6 

0 

1 

16 

6 

1 

16 

6 

60 

61 

6 

0 

3 

8 

6 

6** 

0 

1 

14 

6 

1 

14 

6 

61 

62 

5 

0 

3 

4 

0 

5 

0 

1 

12 

0 

1 

12 

0 

62 

63 

5 

0 

2 

19 

0 

6 

0 

1 

9 

6 

1 

9 

6 

63 

64 

5 

0 

2 

13 

6 

6 

0 

1 

6 

6 

1 

6 

6 

64 

, 65 

6 

0 

2 

7 

0 

1 ^ 

0 

1 

3 

6 

1 

3 

6 

66 

66 

5 

0 

2 

0 

0 

! 5 

0 

1 

0 

0 

1 

0 

0 

66 

67 

5 

0 

T 

12 

0 

1 

0 

0 

16 

0 

0 

16 

0 

67 

68 

5 

0 

1 

3 

0 


0 

0 

11 

6 

0 

11 

6 

68 

69 ; 

5 

0 

0 

13 

0 

' 6 

0 

0 

6 

6 

0 

6 

6 

69 

70 1 

I 

5 

0 

0 

6 

0 

5 

0 

0 

3 

0 

0 

3 

0 


WORKHOUSE. 

Se^ Poor Law ; Hates and Rating* 


WORKING DAY.S. 

See Shipping and Navigation. 
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WORKING MEN’S CLUBS. 

See Clubs. 


WORKMEN. 

Srr Agency Building Conteactb, Engineers, and Arciiitkcts 
Factories and Shops ; Master and Servant ; AVork and Labour. 


WORKMEN’S COMPENSATION. 

See Master and Servant, 


WORKMEN’S DWELLINGS. 

See Public Health and Local Adminisitution. 


WORKSHOPS. 

l^ee Factories and Snort 



( 1004 ) 


WOUNDING. 


See Criminal Law and Procedure. 


WRECK. 


See Admiralty ; Constitutional Law ; Copyholds ; Criminal Law 
AND Procedure ; 8jiipriNG and Navigation ; Waters and 
Watercourses. 


WRIT OF RIGHT. 

See Action; Keal Property and Chattels Peal. 


WRITS. 

Ste Action ; Admiralty; Crown Piuctice ; Elections ; Execution ; 
Judgments and Orders; Parliament; Practice and Procedure. 


( 1005 ) 


WRONGFUL. DISMISSAL 

See Master and Servant. 


YACHTS. 

Sre Shipping and Navigation. 


YARDS. 

See Metropolis; Public Health and ./ ocal AdminiuTration. 


YEAR. 


See Time, 



( 1006 ) 


YEARLY TENANCY. 

* 

(See Landlobd and Tenant. 


YEOMANRY. 

See Royal Forces 


YORKSHIRE REGISTRY. 

See Mort^lvgb ] Keal Propnbty and CflAriELS Real ; Sale of 

Land. 


young persons. 


Se ^ FACTorviHS and Smps ; Infants and Chii-dken. 



( 1007 ) 


YOUNGER ■CHILDREN. 

t 

See iNFiNTS AND ChILDBBN ; SSTTLEMKNTS ; WiLLS. 


YOUTHFUL OFFENDERS. 

Sec Criminal Law and Proceduhb; Infants and Children. 


ZANZIBAR. 

See Dependencies and Colonies. 


ZINC WORKS. 

See Public Health and Local Administration. 


END OF VOL. XXVIII, 




INDEX, 


TRUSTS AND TRUSTEES, 

absence abroad, effect of trustee’s, 70, 72 
absolute gift, expressions not annexing trust to, 15 
acoeptance of office of trustee, methocL of, 82, 83 

no disclaimer after, 82 

account, action by cestui gite trust for an, costs of trustee. 161 
accounts, rights of cestui gue trust to challenge items in, 127 
trustee’s rights and duties as to, 12(1, 127 
accretion, additional funds put into settUnl funds as an, 56 
acquiescence by cestui gue trust in broach of trust, 108, lOP 
purchase by trustt'c, 170 

acquisition of trust projxsrty, erwdion of coristmctivo trust on, 88, 8fl 
tieting trustee, power of appointment of now trustee vesU d in, 71, 72 
nelion, trustee’s right of, in respect of trust property, 1 18 
additienal trustee, power to appoint, 80 
administration action, reJt?/i ^ue IrmCs costs of trusU'e in, Hll 
variation of k‘rms of trust in, 180, 181 
when cestui gue trust must bring, 173 
by the court, 170, 180 

exorcise of discretionary powt'rs during, ir)»> 
how obtained, 182, 183 • 

of small estates, power of the J*ul»lio 'rriisteo as to, 216, ‘.\7 
trust, costs of, ujion what chargeable, 35, 30 

liability of trustee improperly seeking, 180 
standard of care rei^uirecl of trustee in, 120, 121 
strict conformity with terms in, 119, 120 
trusts, 117 — 181 

administrator’s bond, not required of Public Trustoci, 218 
advancement, purchase of property in name of, tr(’at(*cl as an, 55, 50 
advice, power of trustee to take, 141 

agency, trust may arise out of, 6 • 

agent, pnoral power of trustee to appoint. 111. 142 
liability as constructive trustee, 58, 91, 200 

consequent on breach of trust, 201, 205 
of trustee fof default cf, 144 

on employing, 122, 144, 145 
remuneration of, 143 ’ t 

when a trustee de son tort, 91 

alien, appointment as now trustee, 73 • 

may be a trustee, 05 

not appointed by the court unless in special niicumstancos, 81 
alienation, power of beneficiary as to, 41 • 

trust in restraint of, dttect of, 29 
until, effect of, 29, 30 

ancillary trusts, when the court directs the insertion of, 24 
animals, extent of legality of trust for, 25 • 

annuities, trustees’ duty where payable out of wasting projsrrty, 31, 32 * 

annuity, as part of residue and unsaleable, how treated, 34 * 

trust property subject to an, rights as b^ftween tenant for life and remain' 
derman^34 

anticipation, trust until, effect of, 29, 30 • 

appeal against decision of Public Trustee, 218 
as to trustees^ eosta, right of, 162 
appointment of new trustees. See new trustees, 
appropriation, trustees’ powers a.s to particular portions of the estaliJ, W1 
assigns, of a beneficiary, trustees’ duty towards. 124 
assurances, execution of necessary, 75 



Ihdbx. 


TRUSTS AND TRUSTEES— 

attachment, trnsteea’ liability to, 189 
auob' oncer, as tnisteo for dr posit money, 69 

may bo allowed to receive the deposit, 143 
, personal liability of trustee on ecdployment of, 144 
auditor, not a trustee, 60 

autlioriacd investments, power of trustees to fetain, 137 

under trust instrument as to, 130, 131 
banker and customer, relationship not a trust, 6 

ajjpointment by trustee to receive insurance money, 142 
receipt of trust moneys by, effect of, 90 
trust arising in case of, 69 
bankruptcy, avoidance of trusts on, 46 

beneficiary, of, position of alienee of personalty on, 42, 43 
declaration of trust after, effect of, 10 
discretion of trustees not preventing ptissing on, 19 
gift over on, effect of, 29, 30 
I)owt*r to appoint new trustee in case of, effect of, 70 
rc'uioval of trustee on, 114 
triintee, of, ve.^ting of trust property on, 103 
bare trustee, definition of, 86 

liability for breach of tiust, 186 
limited power of, 87 
not a protector of a settlement, 87 
bargains bctwi'cii tiustee and ce»lui qiie trusty (effect of, ICC 
tjncflcial intoipst, w hen accruing to trustee, 92 
iKMjcficiary. iSoe cestui que irusL ♦ 

JJill in rarliument, trustoe’s right to oppose for benefit of trust estate, 189 
bill of sale, declaration of tnist of |)ersoual chattels as, 12 
bojia meuhtia, unexhaustod propeity resultijig to the drown as, 63, 54 
bioach of trust, acts or omissions amounting to, 184, 186 

, advance to beneficiary for trusteo’s benefit as a, 121 
agent’s liability consequent upon, 204, 205 
bare trustee liable for, 185 
beneficiaries’ liability in respect of a, 163 

beneficiaries may be liable to indemnify trustee in respect of, 
202, 203 

concurrence oi nc<|ijicscenco in, effect of, 198, 199 
condonation of, effect of, 199, 200 
eo-partnora’ lialiility for, 64 

costs of proceeding.s partly occasioned by, payment of, 195 
criminal liability for, 189 

excuse of iruatee committing through ignorance of facta, 196 
fiaudulent, liability of solicitor-trustee in respect of, 188 
laches as bar to proceedings for, 202 
liability of husband aqd wife as to, 186 

trustee for interest on income arising in respect of, 
, 191, 192 

obtaining persoual benefit from, 204 
where several truate.'s implicated, 187, 188 
measuie of liability of trustee for 189 
nature of liability for, 180, 187 
person liable in i expect of, JS6, 18Q 
pleadings in action for, 18t' 
relief as to, independently of statute, 202 

of trustee when acting reasonably and honestly, 196 — 198 
restrained by iniunotion, 206 
retirement in oonlemplation of, effect of, 113 
• set-off not allowed ij^ respect of, 188 

specific performance not granted of contract amounting to, 206 
brokei, iKjrsrf.ml uabijity uf'tnistceou emiiloyment of, \44, 143 
relei nt of trust inonqvs by, effect of, 90 
tnistVrising in case of, 69 ' 

tmsiuess, (tower to postpone sale of, effect of, 128 
, trustees' right tef indemnity on carrying on, 158 

caUron shares, trustees' UahUity for, 100 
capital, income ultdisposecf of as, 34 

liabilit y for deficiency of interest on legacies, 34, 33 
to costs oV'ailministratiou, 35, 36 



Indjex. 


TRUSTS AND TRUSTEES— conbjMMd. 

capital, payment of trusteo'i ooiU end cx|)cn<os out of, 1>>S 
residue of iuoome as, 33 
casual profits, beneficiary for Ifife’s right to, 34 
certificates to bearer, when trustee may hold, 137 , 

ctstui qut trwtf acquiescing in breach of trust, c tiuot of, 198, 199 
’purchase by tnistAM', 170 

action foi an account or adtiiLiastratiou by coasts of trustee on;; 
1(U 

bargains between trustee and, clicct of, 100 
breach of trust at instigation of, uSect of, 302, 203, 20 j, 206 
ct)nfiulicd on appointment of now trustees, 09 
definition of, 6 
discharge of trustee by, 116 
estate of, rules of construction as to, 40, 41 
first charge on property purchased with tni.st money, 209 
for life, outgoings not chargeable to, 36, 37 
right to casual profits, 34 
rights as to income of unrealised property, 32, 33 
gift to trustoe by, how far valid, 166 
how far capable of iKiing a trustee, 6.>, 06 
in remainder, rights as to capital ol wa-sting property, 32, 31 
information which cestui que irvM not bounrl to disojoso to, 127, 
128 

inspection of accounts and documenU by, rights, 127 
interest in trunt projxsrty, 6, 7 
liability lor brcvich of trust us trusU'e, IH7 
not appointed trustee by the court, 80, 81 
overpayment of, liability, 206 
]) 088 eBsion of trust praperty by . efietd of, 93, 94 
recovery of trustee^a cobts aiwi exitonsos as between, li>8 
right aa to profits of improper trading by trustei, 193, 194 
taking proceedingH, 173 

of ©lection where trust money wrongfully laid (j.m iOS 
to accounts from judicial UusUr, 212 
of trust property, 126 
liioomo and corpus, 124, 125 
relief independently of statute, 292 
resale where sale to trusUn’ set aside, 170, 171 
where trustee has puicliased and resold, 171 
rights under power to app^dnt now trustees, 71 
trust for sale at request oi, dcot of, 152 • 

trustee cannot hold ad verst •! / to, 04 
trustees’ duty towaids, 123, *124 

power of retainer as aguiiuit, 152, 163 
valid defence to actiqn of trustee bars rights of, 172 
when legal (‘state vests in, 08, 99 

proccediugs for adininisi’^tioii must Ix) taken by, 172, 173 
who may bo a, 0 

change of invostiiLontf, power of trustees as to, 138 . 

charge, effect of payment off Ky tenant for life, 62 

in tail, 62 

trust may bo created by, 16 

charitable purpose, failure of trust for, appluatimi uf ImiJ, 63, 54 

Public Trustee not to accept trust for exclusively, 213 * 
trust, certainty not essential to validity of, 18 
partly illegal trust as affecting, 27 
restrictions imposed upon, 26 
when void for uncertamty, 18, 10 
Charity Commissioncra, appointment or trualecs by the, 81 
^ power to make vesting firder, J 1 1 
charity, judicial trustee not appointed 4n respect of, 209 , 
child, purchase of property in name of, effect of, 66, 56* 
chose in action, vesUng order as t^, when made, 108— J 19 * 

committee of lonat^ order to appoint a new inislei', vesting order on. 1 1 1 
trustee, exercise of ]}owcr8 by, 155 t 

power of appointment of ne# trustee by, 72 
company, appuintment as enstodian trustees, 8f 
as trustee for aomtnal members, 60 

( 8 ) 
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TRUSTS ANDTRUSTEE&~a)nitnMe(i. 

company, breach of tnut by, directors not personally liable, 60 
dissolved, appointment in place of, 80 
compensation to outgoing tenant, as a current expense, 36 
compounding debts, power of trustee as to, l40 
conefition, may constitute a trust, 16 
condonation of breach of trust, effect of, 199, '200 

may be by conduct, 200 

consideration, not necessary to enforcement of trust, 44 
consignee, trust arising in case of, 69 
Consolidated Fund, indemnity of Public Trustee out of, 219 
construction, of trust, rules of, 40, 41 

constructive trust, arising in res|W‘ct of renewable leaseholds, 47, 48 
barring of right to relief in respect of, 202 
contractual relationship raising, ."iS 
creation of, 7 
dcfinitujfi of, 47 

trustee, by acquisition of trust property, 88, 89 
how eoiistilulod, 87 
liability for bn*ach of trust, 186 
mortgagee as, for surplus proc,ofde. 63 
person liable as, 206 
power of legal rcprcicntative as, 87, 88 
rooeij)t of trust money constituting recipient a, 90 
reimineration of, 166 

• stranger may be, 8 

vesting of property on failure* of original trustees in, 88, 89 
who is a, 47 
trusts, subdivision of, 8 

contingent remainder, equitable rule as to estates in, 40, 41 

trustees’ estate under a devise upon trust to preserve, 90 
coutract of , agency, trust arising from, 68 
contribution, as between trustees, 203, 204 
contributory mortgage, trustee may not join in, 134 
conversion, abstention fiom, when required, 129 

arising from trust for sale for crediting, 40 
as affecting rights in respect of unexhausted property, 62 
direction us to, rights of tenant for life us to income, 30 
discretion as to, 20, 129 

' duty of trustees us to, 31, 32, 128, 129 

I iglita of tenant for life where property not capable of, 33 
t/mo usually allowed under trust for, 128 
conveyance, appointmemt of person to make, 108 

vesting order where court orders a, 107 
Oonvcyaiicing Act, 1881, adoption of powers under, 140, 141 
convict. Public Trustee may adminisU|r the estate of a, 213 
trustee becoming a, effect of, 103 
contiactuttl relationship, inip^ed trust from, 68 
co-j)aitiiers, liability for breach of trust, 04 
cop3 hold property, devolution on death of sole trustee, 101 
estate of trustee in, 96 
vesting order as to, effect of, 108 
corporation, appointment as now trustee, 73 , 

as cestui que trusty 9 i 

' trustee, 65 

for its nominal members, 50 
couit docs not favour appointment of, 81 

• right to create a trust, 9 

corpus, ri^bt of cestui gve trust to income and. 124, 125 
costs, action for account or administration by rcstui que trust, on, 161 
adminutration^of trutt, of, how charged, 35, 36 
appeal as to,.trusie(rs’, 162 • * 

appoin’frineot of new trustees, of, how x^aid, 08, 78 
disclai6iiug trustee, of, how defrayed, 86 

incurred through misconduct of trustee, discrctidfi'of the court as to, 161 

investing in land to b# settled, of, how paid, 23 

joinder of asveral trustees, on, 162 

legal proceedings, of, trustees’ rights as to, 169, 160 

proceeding! partly occasioned by breach of trust, of, 195 

( 4 ) 
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costa, relief f^&nted to trustee as to payment of, 194, 19S 
retiring trustee, of 113 
solicitor no lien in trust estate for, 144 
trustees’ liabilit;' for, 193,*! 04 

n liero excessive or unuocessarv, 104 
rights in respoot bf, 157, 158 
co-trustee, coste of innocent, 196 

death of, devolution of trust estate on, 100, 10 1 
delivery of incorrect accounts by, liability, 120 
liability to indoninify another trustee. 203, 20 1 
right to retire after Public Trustee appointed, 214 
trustee’s liability on leaving matter to, J 22 
counsel, coiiJlicting interests not to be represented by the siuue, 1>13 
counsel's opinion, nlien truateo not protected by, 125, J41 
court, application for appointment of new trustees bv the, 78 
appointment of now trustees by the, 77, 79, 80 
interference in apijoiritment of new trustees, 69 
number of trustees which may be appointed by the, 77 
power of truste<i appointed by the, 79 

to appoint separate acts of trustees, 75 
principles upon n liich appointment of trustee made by the, 80 
trustee’s power to apply to the, 105 
creditors, avoidance of trusts in fraud of, 46 

trade or business, of, rights of, 157, 158 
trusts for, 38, 39 

criminal liability, breach o4 trust, for, 1S9 
Crown, right us bi unexhausted proixuly, 53, 54 

to funds held in trust for society becoming dissolved, 53, 51 
vesting ordiT not made against the, 104 
custodian trustee. Public 'rruslec as, 215 
trustees, appoinirnent of, 86 
truatec.ship, d( termination of, 216 
death, co- trustee, of, devolution of estate on, 100, 101 

duties, when trust projHjrty does not pass on the di.'ath for purpo?/ » of, 101 
of sole trustee, devolution of estate on, JOl 
trustee, liability of trustee’s estate on, 1 15 
debenture stock, ivhcn trustee may invest in, 136 
debentures, vihen trustee may invest in, J36 
debtor, po-sition of, on executing trust deed lor creditors, 38, 39 
trust estate, to, right of set-off of, lb” 
debt-a, devise upon trust to pay, vesting of ii ^ >d estate on, 99 • 

mortgage of tru.st proiierty for paymeiii, of, 149 
trustee’s power to eompoimd, 140 
declaration of trust, after bankruptcy, effect of, 10 

l.nwisfcr of Jiroyieriy, rights of transferor, 12 
approval of draft not creating a binding, 11 
binding effect of| 46 * 

construction of, rules, 40, 4l 
creation of trust by, 10 — 13 
gift upon condition amounting to, 16 
language amounting to 12 
liimte'tion of interests by way of 23 ^ 
may be mad# without transler, 1 1 

of fund to come inte existence, 18 
personal chattels, of, effect of, 12 
propi*rty capable of being affected with, 24 
should be imjKjrativc, 1*3, 14 
testamentary instn^ments, in, how created, V3, 14 
transfer of property, on, how mode, 12 
defeasance of trust, right in trui^tcc as to, 93 * , • 

delay or acquiescence by cestui am piirchuHC ffy trusteu not stt aside in can# 
of, 170 • 

delegation of powersj^ot of leasing or selling, 122 
deposit money, auctioneer as trust^ of, 59 • 

depositee, trust arising in case of, 59 
depreciatory condition, sale subject to, J5I • 

deviation, liability of trustee for acts amounting to, ItO 
devise in tail, expressions not annexing trust to, ¥5 
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dcvifip to trustees, followed by ^t oTer, effect where indefinite, 97 
del elution, powers and trusts of, 154, 155 
trusteeship by, 81, 82 

directfirs, position of, as trustees, 69, CO " 
disclaimer, as to exercise of powers, 166 

office of trust, of, after lapse of time, 84, 85 
effect of, 85, 80 
form 84 

partial, ineffc»ctive, 83, 84 
disclaiming trustee, costs of, how defrayed, 85 
discretion aiy powers, exercise during administration by the court, 15C 
of, by trustee, 120 

trust, must not exceed perpetuity period, 139 
validity of, 26, 27 

disposer, right to reoonvcjyance of unexhausted property, 50, 61 
dissolved company, appointm^t in place of, 80 
dividends, mere direction to pay, effect of, 13 

payment of, may be to one of several trustees, 144 
trust for uncertain period of, effect of, 1 7 
donee of power, when cannot appoint himself, 72, 73 
position of, under secret trust, 21, 22 

employment of agent, direction or desire as to, not a trust in favour of particular 
person, 16 

equitable estate, devolution of, 41 

• notice to trustee of disix)sition of, not necessary, 41 

executed trust, bequest of personal estate as, 7 * 

dotinition of, 7 

executor, position as trustee, 60, 61 
executory devises, legality of, 9, 10 

validity of trusts analogous to, 25 
limitations, legality of, 9, 10 
trust, construction of, 22 

declaration by way of, for object not t» 23 
definition of, 7, 8 

inapt provisions of settlement to carry out, modification of, 2:t 
limitation cy-wh to comply with rule against perpetuities, 23 
expenses, when payable out of capital, 36, 30 
expert advice, power of trustees to take, 141 
express trusts, creation of, 7 
kinds of, 7, 8 

felony, removal of trustee guilty of, 114 
fidelity to trust, duty of trustee as to, 119 
fire insurance, rights of trustee in respect of, 146, 146 
following trust property, power of the court as to, 207, 208 
foreclosure by trustee, effect of, 135 t 

foreign Sovereign, procedure where interested in administration of trust fund, 9 
fraudulent purpose, property, put in name of another for, effect of, 57, 68 
trusts, voidability of, 26 
freehold pi*operty, how vested in trustee, 95 
fund in court, payment of income in respect of, 179 
stop order on, effect of, 44 
gift, by way of sonret trust, 21, 22 * 

, inability of trustee to make unauthorised, 126 

* purchase of property in name of child as, 65, 56 
to trustee, liability to be set aside, 166 

Government securities, direction to hold, effect of, 130 
hVir-at'law, rights aa to unexhausted real property, 61, 52 
husband ar;d wife, transactions betv|?en, e^t of, 57 
as trustee of wife’i|[. property, 61 
liability in ir.'spjct of wife's breach of trust, 186 
illegal trii4t, j^atnmouuta to an, 2ff 
lilegitimate c][dld, purchase in name of, effect of, ^ 
immoral trust, illegality of, 26 • 

implied trust, Stt. constr'detive trust 
' trusts, subdivisioaisf, 8 
.Imprisonment, lia*bility of trustees to, 58 
improper invciitment, trust's liability for, 190 
improvements, absence offtower to effect, procedure, 147, 148 



Ikdbx. 


TRUSTS AND TRUSTEES— coBtinnei. 

improrements, mortgage of trmit property to effect, UO 
power ^ mako, extent of, 147 
trustee’s powers as to, 146, 147 

in pari delicio potior est conditio fossUUntiit applioatioii of maxim, 57, JIS 
incapacity, appointment of new trustee in event of, 70, 79 
income, may bo liable to costs of administration. 55 
outgoings p^able out of, 36, 37 
payment of nre insuramoe premiums out of, 146 
in respect of fund in court, 179 
n‘ceipt of, by one of several trustees, powers, 145, 14t 
residue of, as capital, 33 
rights of beneficiaries as to corpus, 124, 125 

tenant for life as to, in cose of certain directions, 30, 31 
special or discretionary trust of, effect of, 28 
treatment of proportv not producing, 33 

trustee not usually charged with interest on, while property impforujrlv 
dealt with, 191 

undisposed of, how treated, 34 

incomplete trust, when completion and execution compelled, 41 
enforced in favour of volunt<H*r.s, 46, 46 
incumbrances, position of trustee whore ceMui que trust has ontated, 127, 12il 
trustee’s rights on pa^nng off beneficiaries, 124 
indemnity, as between trustees, 203, 204 

benclidiaries’ liability in respect of, 202, 203 
clause, personal breach of trust not prot«*cted by, 185 
right of trustee* to, 167, 168 
infant, may a trustee, 65 

trustf^e, appointment in place of, 79 

injunction against defaulting trustee may be granted in Hou of appointment of 
receiver, 176 

breach of trust restrained by, 206 
innocent co-trustee, payment of costs of, 195 
inspection of documents, rights of cMtui qm as to, 127 
insufficient security, investment on, liability for, 198 
insurance company, not a trustfje in respect of policy moneys, 59 
fire, rights of trustee in respect of, 14.1, 146 
money, appointment of banker or solicitor to receive, 142 
interest, legacies, on, liability of capital for defloiency, 35 
liability of trustee io pay, 191, 192 

rate allowed tenant for fife on value of unrealised property, 33 
intermeddling with the trust, constructive iiu 4 arising from, 91 * 
investment, consent and discretion as to, 137 

discretion given to trustees as to, (dteet of, 131 

duty of trustees as to, 129, 130 

improjxjr, trustees’ liability for, 190 

insufficient sooUrity, on, liability fur, 198 

mode of, 130 » ^ 

must be in name of trustee, 130 

neglect to obtain, liability, 190, 191 , 

power to change, 138 

securities authoristnl by statute lor, 131 — 133 
when may be^ade on mortgage or mortgage ^pbentures, 133, 131 
Isle of Man, investment in securities of the, 137 

joint transactions, resulting trust arising in res^ioct of, 65 * 

ludicial trustee, an officer of the court, 69 

axipointment of, 209, 210 ^ 

audit of accounts of, provision for, 212 

oessev of office of, order for, 210 • 

deposit of trust documents at bank by, 211 

disc^Fjge of, 210 * , • 

fees paid by, how defrajped, 211^ • , • 

inquifv by*the comt into admhustration of fund by^ 21 _ 

iiabilm to forfeit remuneration, 212 * 

remiffteration of, 212 t 

right to directions by the court, 211 

security by, when to be given, 210, 211 • 

separate account at a bank to be kept bv^ 211 

statement of trust property to besliiriiisaed by, 21. 
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judicial trustee, Huspension or removal of, 210 

juiiisdictioD, appointment of person out of the, as new trustee, 73 

person out of the, not usually appointt^d by the couit, 81 
laches^ as affecting liability for breach of trftjt, 200, 201 
bar to proceedings for breach of trust, 202 
land, duty to let and keep in cultivation, 14f> 

vesting order as to, power of the court, 104, 105 

where subject to a contingent right, 107 
lapse of time, as affecting liability for breach of trust, 200. 201 
disclaimer of ofBce of trust, after effect of, 84, 85 
last surviving trustee, parties to proceedings against, 183 
leasehold property, estate of trustee in, 95 

liability of income to outgoings in respect of, 30, 37 
repair of, 146, 147 
when trustee may lend on, 134 
leases, granting of, powers, 145 

renewal of, powers as to, 148 
trustee, to, disability os to, 171 
legacies, dt'liciency in inUtrest on, how paid, 35 

devise upon trust to pay, vesting of legal estate in, 99 
mortgage of trust property for payment of, 149 
legal advice, trustee’s power to take, 141 

when trustee not protected by, 125, 141 
estate, transfer to trustee immaterial, 20, 21 
< trust estates not dependent upon, 41 

governed by same rules as, 24 , 
trusteo’s right to call for the, 100 
vesting in trustee, 94, 95, 98— -100 
ownership, position of i>crson holding for another, C 
personal representative, position as trustee, 00, 01 
j Public Trustee as, 214, 215 

proceedings, costa of, not allowed where unnecessary, ICO 
trustee’s liability, 193, 191 
right to, 159, 100 

duty of trustee, as to, in preservation of trust estate, 118 
representative, ]iower when a constructive trustee, 87, 88 
legatee, rights as to accounts of assets and inspection, 127 
letters of administration, grant to Public Trustee, 214 
lien of trustee for costs and expenses, 158 
life interest, none in live stoek or eonsumable artich's, 24 
policy, |rust of, 38 

limitation of interests by dee.Uiralioii of trust, effect of, 23 
liability of trustee, 195, 190 
limited owner, as trustee for remainderman, 61, 02 
lodgment, trust fund into court, of, 175 — 179 , 
lunacy, appointmemt of new trustc^e Oy the court in cases of, 77, 78 
lunatic trustee, appointment in place of, 79 

exercise of {lowers and trusts in case of a, 155 
power of committee of, to appoint new trustee, 72 
vesting order in case of, 110, 111 

marriage settlement, additional fund placed in names of trustee of, effect of, 66 
trust for protection in case of, effect of, 
married woman,' declaration of trust of ro^l property by, effect of, 11 
* « liability for breaches of trust, 186 

may be a trustee, 65 

lose right to relief by r<' quiescence, 199 
right to apply to the court for appointment of new trustee, 78 
transmission of trust property by, 102, 103 
trust for, effect off 37, 38 
minerals, tnistces' powers^as to severance of, 152 
names, liability of tenaffo for life working, 62 ® 

mining leoAis, pow6r to graht, extent of, 145 & 

BQisconduct'bf trustee, cost of legal proceedings occasioned by, discretion of court 
ns to, 161 •: ' • 

miftake, liability of trustee for, 126 
when xot “ innocent,” 186 

mixing trust money with own, trustee’s liability, 208, 209 
monument, legsl^t^ of tM3t to erect and maintain, 26 
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mortgage, debentures, investment in, power of trustees as to, 133 
disability of trustees to take a, 171 
duty of trustee invcstj^ig on, 134 
investment on, powers, 133, 134 

whero^Bubject to rontebarge, 136 
tenant for life’s right to recoupment in respect of, 35 
trust property, of, extent of powers, 14ft 
trustees cannot lend to one of themsplves on, iSn 
ve^vting order where the court orders a, 107 
when trustee may lend to trust estate on, 107 
mortgagee, when a trustee, 63 

mortgagor and mortgagee, trust relation may arise between, 02, 03 

liability for costa of vesting order where trustee-mortgagee absconds, 
104 

negligence, trustee’s liability for, 126 
new trustees, action for appointment of, when neocasary, 80 
additional, power to appoint, 80 
application for appointment by the court, 78 
appointment of, 07, 08 

as to part of the trust, 75, 7ft 
by the Charity Oommissionera, 81 
court, 70, 77 

<- 08 t 8 of, bow payable, 08 

devolution of jK)wera and trusts on, 154, 155 

intciference of tbo eoiiri in. Oft • 

• separate set (»f, 75, 7ft 
solic'iUws as, 73 
stamp duty on, 68 
statutory, 73, 74 
terras and mode of, 08 
under Trustee Appointment Acts, 10 
vesting of property on, nc'cessity for, 102 
order a*? to land on, 105 

by devolution, 81, 82 

increase in number on appointment of, 75 

nuraltcr to bo appointed. Oft 

power of appointment of, effect of, 60, 70 

wluj may exercise, 70, 71 

surviving or retiring trustees to appoint, 71 * 

W’hcre appointed by tb<' • ourt, 79 
powers of, generally, 76 • 

principles on which uppfjinlment niade by the court, 80 
when donee of jKiwer cannot apjxdnt himself as, 72, 73 
w ho may l)e amiointcd, 72, 73 
next nf kin, rights as to un<*,lhauHte<l projKTty, 52 
notice of trust, acquisition of trust projHwty with, <‘flf(*et of, 88, 8ft 

wiilioul, efTect of, 80, ftO 

fact that matter ilealt with by Public 'rrustco is not a, 218 
one of several trustees, to, effect of, 43, 44 • 

precaution to bo taken m absence of trustee as to, 44 , 

rights of equitable pureliaser for value witliout, 42 

trijfit^je, to, neccflsilry on alienation of equitable intrre^tt in iwrRonalty, 42, 
43 • 

not necessary on disposition of equitable estate, 41, 42 
scttlementfl valid w itliout, 20 
object of trust, certainty osBcntial t-n validity, 18, 19 
when law'ful, 25 

obligation, may create a trust, 5 • 

option of purchase, trustees no power to giv#*, ITfi 
optional trust, gift to person on, effect of, 93 . • 

orders as to stock, effect notice of to'Banks Englun(>and J reland, 110 
original trustcea, appointment of, 66, 67 , 

originating summon^coramencemrnt of procoediw for administtatioii by, 182 
outgoings, as to real and leasehold properties, how [jlinrgcd, 36 
trustee of legal estate liable, for legal, 99, 100 
overpayment of beneficiary, liability, 206 • 

particular purpose, resulting trust arising from f^ure of, 53^ 54 

trusts, when trustees take entire estatS^for pifrpote of, 98, 91 
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partition, TOBtiiig order whero judgment given for, 107 
pa^iner, as trustee for money received from lossors on renewing a lease, 63, 64 
the iirin in respwt of nrofitd, 40 
t may be a trustee uf partnership pro^rty, 63, 64 
payment into court, as ailecting position of trustee, 179 

discretionary power as to trust fund not exercisable after, 156 
effect on liability of trustee, 179 
trust fund, of. procedure, 177, 178 

right of trustees aa to, 175, 170 
when jostihable, 176, 177 
ordered, 181 

trustee refused costs of, 177 
out of court of trust fund, bow obtained, 178, 179 
perpetuity, tiusta void for, 27 

personal chattels, declaration of trust of, as bill of sale, 12 
estate^ trust inter viom of, how declared, 11 
property, estate of trustee in, 95 

notice to trustee of disposition of, necessity for, 42, 43 
rights of beneficiaries as to capital and income of, 30, 31 
represeniatives. devise to trustee is subject to rights of, 96 
meaning of, 74 
position M trustees, 61 
power of appointment of new trustees in, 72 
vesting of estate in, on death of sole trustee, 101 
‘ Bccnrity, investment in, when may be made, 131 

persons 9ui juris, trusts for benefit of, effect of, 28 
policy of assurance, notice of settlement of, not necessary, 20 
trust of, 38 

possession of trust property, duty of trustees as to, 117, 118 
postponement of sale, concurrence of all trustees necessary to, 123 
power of c^pointmont, new trustees of, effect of, 69, 70 

right of beneficiaries under, 71 
who may exorcise, 70, 71 
on refusal to act, effect of, 70 
attorney, acts of trustee under, liability, 125, 126 

exemption of trustee from liability when acting under, 196 
may be a declaration of trust, 1 1 

power of trustee to execute and authorise the receipt of trust 
luonov, 143 

sale, exercise of, auty os to. 149, 150 
• statutory powers affecting, 150, 151 
trust may be created by duty to exercise, 17 
powers, as to distinction between trusts and, 17 
precatory trust, definition of, 8 

w'hen not implied, 15, « 

words which may create a, 13, 14 
premiums, payment out of ipoome, 146 
preservation, trust property, of, duty of trusteos as to, 117, 118 

, trustee’s lien for money expended in, 158 

presumptive trust, when arising, 7 
private trusts, creation of, 28 

probate, renunci^ftion by execator>tru8tee, effect of, 84 
proceedings, absent parties bound bv, 183r 184 
' • against trustee in his absence, 183 

institution and defence by trustees, 171, 172 
procedure where npt taken by trustees, 172, 173 
’ trustee's right to take or defend, 1 18 

. valid defence to trustee’s, effect of, 172 

when cestui qut trust mW luring, for administration, 172, 173 
professional <rusteea^ remufieration 163, 164 ^ 

profit, tniBtee mu|t not'hia^e, )21 • 
profits, trust’ property, from, to whom belonging, '48, 49 
trus^e’s liability to account for, ji92, 193 
promoters, position as triitees^ 59, 60 ^ 

pio|)«rty, nature as aubje^^ trusty 34 
protection of ths^court, trustees’ right to, 165 

trust estate, rights and duties of trustee as to, 117, 118, 158 
protector of a 8ettlament/4ia^ trustee not a, 87 

( 10 ) 
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public policy, ilicgalitr erf trusts oootrsry to. 26 

service, inalienability of rewards granted for, 34 
Public Trustee, administration of sinall estates by, 2 If) 

administrator 8 ^oud and seourity not reqoirt'd <if, 219 
appoiiitnient of, 86, 212 
AS custodian trdsioe, 216 

legal personal representative, 21 1, 215 
diBobarge of liabilities of, 219 
employiuont of solicitors and agcnlrt l»y, 218 
investigation of trust accounts by, 217, 218 ^ 

may be appointed as trustee under instrument of trust. 218, 214 
order for administration by, power of the court as to, 216, 217 
power of trufltees to retire on appointment <4, I 111 

to take iho opinion of the High Court in the course of an 
admijiistraiion, 216 
Public Trustee, register and accounts of, 218 
remuneration of, 210 
right of appeal against decision of, 218 

co-trustee to retire on appointment of, 214 
scope of office of, 213 

public trusts, restrictions imposed upon, 26 
what are, 27, 28 

purchase-money, apjK)rtioninont where trust property sold with other property, 
122 

purchase of land, power to invest in, effect of, 135, 1H6 • 

wiiere land subject to charge of rout, 13G 
trust property, of, disability of trustee as to, 167 -170 
trustee, by, setting aside o/, 170, 171 

purchaser, property fraudumntl^ put in name of anotlu^r by. effect of, 57. 58 
rights on taking equitabkr estate for value without notice, 42 
where purchasing in name of another, 5i, 55 • 

({uaiiium of estate, taken by trustee, 96, 97 

railway company, as to the guosi-fiduciary position of, 6 

rates, trustee of legal estate liable to pay, 99, 100 

real property, conversion by trust for sale for creditors, 40 

direction to soli or invest in, rights of tenant for life, 30 
heir-at-law’s rights as to unexhausted, 51, 52 
liability of income to outgoings in respect of, 30, 37 
trustee right to lien upon, 159 
voluntary conveyance of, clfect of, 67 
roalisaiion of scourities, breach of trust arisiii-- from neglect as t«, 191 
reasonable conduct, what amounts to, 197 
receipts, power of tnutees to give, 140 
receiver, capacity of trustee for ajipointment as, 175 
diisclmrge of, 175 • . 

expenses of, how payable, 175 
grant of injunction in lieu of, 175 ^ 

naming of insolvent debtor as trustee not sufficient reason foe appoint- 
ment of, ] 74 

trust property, of, when appointed, 173, 174 
rectincaiion of trust deed, grounds of, 46 
recurring trusts, vesting qf legal estate during, 98 , 

refusal to act, power to appoint on trustees’, effect of, 70 
registration, vesti^ declaration of, 102 
reimbursement, rights of trustees as to, 157, 158 
release, trustee’s right to, 110, 117 

remainderman, rights as to interests in residuar}' estate, 33 
tenant for life as trustoe^for, 61, 62 
removal of trustee, oases in which the court ordera the, 114, 1 15 
lability u to, 114 
procedure tor effecting, 115, 
remuneration, constructive trustee, of, 165 

profes^on&l trustee^ of, 163 — 165 
trustee not generally entitled to, 162, 163 
renewable leaseholds, trust arising in respect of, 47, 48 
renewal of leases, trusWs power as to, 148, 149 * 

rents and profits, devise to permit beneficiary to take, effeot of, 9 
tnutees to pay* efiedffif, 98 • 
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rents, collection bv one of several trustees, 143, 144 
repairs, absence of power as to, procedure, 147, 148 
mortgap of trust property to effocL 149 
, trustee s powers as to, 146, 147 ^ 

representatives of last trustee, as acting trustees, 71, 72 
residuary devisee, when unexhausted properly results to, 52, 53 

estate, rights (»f tenant for life and remainderman as to interests in, 33 
treatment of part falling into possession subsequent to testator’s 
death, 33 

legatee, when unexhausted property results to, 52, 53 
residue of fund, trust of, after gift thereout which fails, effect of, 18 
restraint on anticipation, i llect on married woman’s rights of alienation, 37, 38 
trusts in, cUnct of, 29 

resulting trust, arising from dissolution of society or terraination of purpose, 
53, 54 

failure of particular purpose, 54 
secret trust, 21 , 22 
in coses of joint transactions, 65 
as to unexhausted property, 50 — 53 
eases in which ansing, 40, r>0 
gift by will creating a, 92 
illegality of object causing, effect of, 20 
may be as to part of property, 54 

nc»nc of 6 ubs(‘ribed fund for education of certain infant ohillron, 
. 54 

not enforced where propel ty fraudulently transferred into name 
of another, 57, 58 

property purchased in name of another, of, 54, 55 
where trust void for uncertainty, 18 
use, us to the implication of, 67 
resumption of trust, inability of retired trustee as to, 114 
retainer, authorised investments of, power of trustee as to, 137 
trustees’ iKnvers as against beneficiaries, 152 
retirement of trustee, oases whore possible, 111 , 112 
effeet of, 113, 114 
how effected, 112, 113 

liability where breach of trust anticipated, 113 
power of court whore corrupt, 113 
retiring trustee, costs and lights of, 113 

pow er to appoint new' trusb'os, 7 1 

revt'i’sionary interest, treatment on falling into possession subsequent to testator’s 
death, 33 

propel ty, rights of beneficiaries as to capital and income of, 30, 31 
revocation, trust deed, of, 47 

rule against perpetuities, limitation to doraply with, 23 

voidability of trusts offending, 27 
sale, direction for, duty of tfustees as to, 128 

of trust property, raising money for payment of charges by, 149 
vesting order w here the court oiders a, 107 
sanitary notice, cost of complying with, how charged, 30 
secret profits, liability of partner to account for, 49 
trust, acceptance by tacit acquiescence, 22 v 
definition of, 8 • 

♦ enforcement of, 21 

gift to several on understanding with one, effect of, 22 
secretary of company, not a trq^toe, 60 
security for costs, trustees not required to give. 172 
when judicial trustee must^ive, 210 , 211 
separate set of trustees, appointment of, 76, 81 

• < power of the court as to, 75, 8i 

set off, ncfho in respfct ot brfach of trust, 188 
trusthe’s right of, 169 

Settled Lana Acts, tenant for life under, as trustee, 6^1 
settlement, complete witBout notice, 20 

e funds, additional funds as an accretion to, 56 

l>ow(?i* to’BpiKiint the Public Trustee sole trustee of, 21 4 
' settlor, as trusUie of settled property, 64 
shares, trustee’ a'lia'bility V 8 r calls on, 100 
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TRUSIS AND TRDSTEES-HMnJiniMd. 

societies, appointment as custodian trustees, 86 

resulting trusts arising from dissolution of, 53, 54 
sole trustee, death of, devolutmn of estate on, 101 
solicitor, appointment as ncw*lrustee. 73 

to receive insurance nuiuoy. 142 
disability as to pureftase of trust property. ll>8 
fraud of, not necessarily excuse for trustee, 107 
liability where bringing action for odministnition or uecount, 101 
may be appointed to receive trust property, 141, 112 
constitute himself a trustee, 04 
not usually appointed trustee by the court, SI 
personal liability of trustee on employment of. Ill, 1 15 
production of deed by, effect of, 141, 142 
receipt of trust raonoys by, effect of, 90 
solicitor-trustee, express declaration as to remuneration <>f. etleel, of, Kii 
liability for fraudulent breach of ti iist, ISS 
may not act as solicitor for rcceivt*r. 175 
prevention of breach of trust by 207 
remuneration of, 11)3, 1C4 
right to costs on lending trust money, 121 
solicitor, when a trustee de mn tort, 91 

specific performance, not of contract involving a breach of trust, 200 
vesting order where judgment given for, 107 
stamp duty, appointment or new trustees, on, 08 

Statut('s of Limitation, application to innocent bri'ach of trust, 20) • 

statutory appm'ntraent. Hew trustei\ of, 73, 74 

securities, power of investment in, 132, 133 
stock, apjKuntuient of person to transfer, 101) 

exercise of right t<j transfer of, by person in whom vested, 109, 110 
settlement of equitable iut<>rest in, complete without notice to trustees, 20 
vesting order as to, <»tf<!Ct of, 1 10 • 

when made, 108, 109 

stop order, fund in court, on, effect of, 44 

surveyor, employment whore tnwt funds invested on mortgage, 13 1. 13o 
turviving trustees, power to appoint new trusttn^, 71, 72 
survivorship, powers and trusts of, 153, 154 
taxes, tnisk'C of legal estate liable for, 99, 100 
tenant for life, ns trusUm under the Settled Laud Acts, 02 
liability as trustee of casual profits, G2 
for breach of trust, ! SO 

w<iste. 01, 62 • 

may be apjwinted trustee und«T the settlement, 05 
payment off of charge on estate by, effect of, 02 
riglits as to allowances out of income of unrealised prr>perty, 32, 
• 33 , 

interests in residuary estate, 33 
recoupmbiit in roswet of instalments of mortgage, 35 
ff'hero property not capi^lc of conversion, 33 
real estate is to be sold or purfjbased, 30 
reversionary interest not sold, 129 
trust for sale at request of, effect of, 152 ' 

when a trustee for remainderman, (H, 02 
in tail, declaration of trifct of real property by, effect of, 11, 12 
payment off of charge by, r*fffet of, 62 
termination of trust, by cestui que trust, 110 

preservation of record by trustee, 116 
rights of persons entitled on, 115 

testamentary disposition, entire cstai/e vesting in trustee under, dll5, 96 
instruments, creation of "rust in, 13, 14 
third party, liability as constructive trustee, 2(*' 
proce^ngs by and against, 172 ^ 
timber, position of tenaift for life cutting, 62 
power of tr^tee to cut, 1^8 
title deeds, liabilit^f trustee for loss of, 118 
trustee 8 right to custody of, 106 
length of, on purohase by trustee, 136 
on sale, trustee’s powen as to, 151 
trade debts, trustee’s uability for, 100 
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TKUS'fS AND TRUSTEES— co>.(i««e<i. 

tra(l(^ propel au to amoimt to He advanced in respect df» 135 
«iru8tce’8 right to indomioty on carrying on, ir>7 
transfer, not neccasary to validity of trust, 12, 20, 21 

, of property, dccliimtion of trust aftef; rights of transferor, 12 
on, how made, 12 

trust accounts, duty of truBtec as to, 120, 127 ' 

investigation Public Trustee, 217 
keeping by Public I’ruatce, 218 
right of re4H.i </«« trust to inspect, 127 
agent, rectjmincrul.ition of employment of does not create, 15 
as synonyinoua with uso, 5 

avoidance of by change of particular circumstances, 46 
capital and income for pors(m sni piris^ effect of, 28 
certainty of objects and subject matter essential to, 17, 18 
change of circurnstancoH as affecting existence of, 46 
charge may amount to, 16 

compI(‘t<dy constituted without communication to trustee, 20 
creditors, for, destination of surplus, 39 
declaration of. Sec d(xdaration of trust. 

deed, power of investment bevond statutory powers must bo autiioriscd by, 
130 

the court where no trustees appointed by, 79 
rectification and revocation of, 40, 47 
definition, of, 6, 6 

destination of property not exbaust^'d under the, f>0, 61 
disposer not to retain control where inconsistext with, 21 
enforcement of, 44 — 10 
estate, accretions to, trust arising as to, 48 

acquisition with notice of trust, effect of, 88, 89 

without notice of trust, effect of, 89, 90 
appropriation of specifications of, 141 
bankruptcy of trustee not affecting, 93 
conversion of, trustees’ duty as to, 128, 129 
costs and ex])nnfH^H of administration of, bow charged, 35, 36 
custody of, liability of trustee as to, 122, 123 
definition of, 0 

devolution on death of oo- trustee, 100, 101 
sole trustee, 101 

di.sclaimer of office of trmit as affecting, 85 

duty of trustee to lot and koop lands in cultivation^ 145 

execution of assurances necessary for vesting, 75 

excicise of powers of trustees in interest of, 139 

extent of trustee’s estate in, 94 — 9tl , 

folliMving and recovery of, 207, 208 

incidents of, 99, 100 v 

iiiton^st of cestui que trust in, G, 7 

loans on security ^f, 1G7 

mortgage of, powm m to, 149 

not dependent on legal e^itate, 41 

fidd beneficially unless indicaU d, 92 
posbcssion of, duty of trustee to obtain, 117, 118 
rights as to, 93, 94 

preservation of, duty of trustee to take proceedings for, 118 
lien of trustee for money expended in, 158 
pi<.dits of, to whom belonging, 48, 49 
purchase of by trustee, 167 — 171 
receiver appointed to ^secure, 207 
. of, when appointed, 173—175 
relation of trusts and dutf« to, 97, 98 
riviair and impre^/ement of, powers, 146, 147 
ntransfor oh ter'jimation of^trust, 115 
to trustee, 12, 20, 21 

trt.Btees’ rights to information as to the prsona entitled to the, 
125 

vesting of, on ohitoge of trustees, necessity for, 102 
when entirely vesting in trustee, 95, 96 
not ptWjising on the death, 101 
lor sale, at request of beneficiaries or trustee, effeot of, 152 
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TRUSTS AND TBUSTEES-«mttn««i. 

trust for sale, ooncurrenoe of all truateca necessary to poetponemont of, IS8 
exercise of, duty m to, 149, 150 • 

atatutorj' I)o\v^ affecting, 150, 161 

fund, discretionary power not exercisable after payment intoa!ioui'i 160 
gift in parts, effect of failure t>f one part, 17*, 1 8 
investment of, duty of trustees oa to, 129, IHO 
investments authorised by statute for, 121— 133 
payment into court by trustee, effect of, 1 12 
of, procedure, 177, 178 

right of trust<H.'8 as 175, 176 
when ordered, 181 

jusUtiablc, 176, 177 
trustee's oobIs as to rcfuBcd, 177 
out of court of, how obtained, 178, 179 
period for which may remain uninvested, 129 
procedure where foreign Sovereign interested in administraiion of, 9 
bow far valid when analogous to executory devise. 25 
inc(implete, when completion and execution compcllc'd, 44, 46 
intention to create may be negatived, i G 
lawful objects of, 25 

money, irwt*M rights as to piojicrty purchosotl with, 209 

loans of, J35 

mixing with own, trustee's liability, 90, 208, 20!) 
payment into trust account at bank, effect of, 209 
power of attorney to receive, 143 
receipt of,* when constituting a constructive trust, 90 
trustees cannot appoint one of their number to rwcuve, 112 
not affected by a disclaimor of office, 85 

dependent on existence of legal estate in trustetm, 20 
object of, 7 

objects of must bo certain, 18 
obligation as creating a, 6 
power in the nature of a, 17 
property. See trust estate. 

to convey, vesting of legal estate under devise upon, 99 
transactions included in t<‘rm, 5 
validity of, 24 

void for immorality or illegality, 26 
I>erpotuity, 27 
uncertainty, 27 
w hero for useless purpose, 26 
voidable for fraud, 25 

when construed as precatory, 15, 16 
who may create a, 9 
trustee, acceptance of of, 82, 83 

acquaintance with trust as first duty, 117 

acts or omissions of, amounting to a preach of trust, 184, 186 

agent may be for principal, 68 

Trustee Appointment Acts, a])puintmcnt of new trustetis under 7fi 
trustee, appointment of, 66 
auctioneer as, 69 
bankruptcy of^ effect of, 103 
commencement of offieft of, 66, 67 
death of, effect of, 115 
definition of, 6 

de son tori, acts constituting person a, 91 

liability for breach of trust, 186, 
who is a, 47 * ’ • 

devise to, upon trust to convey, vestii^ of legal estate on, 01 
discharge^y cestms gue trust, 116 , • * 

disclaimer of office of, 83, 84* • • 

discretion as to mode of lienefit, 19 

^ choose between objects, 19 
duty as to conversion, 128, 129 • 

fidelity to trust, 119 
proper exercise of powers, 166, 166 * 
reversionary and personal property, $0, 31 
trust estate, 117, 118 ** * 
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TRUSTS AND TRUSTEES-con^.nwai. 

trustee, duty in administeriitg Ills trust, 119, 120 
^ enforcement of, to do hib duty, 128 
estate of, 92, 96, 97 
♦ exercise of powers by, 138, 139 
failure of, position of trust estate on, 67 
fiduciary position of, 6 

for sale, no jiersonal advantage must be taken by, 93 
gift taken beneficially by, 92, 93 

tf>, how far liable to be set aside, 166 
how constituted, 66 
husband a.s married woman's, 37 
indermit<i devise and gift over to, effect of, 97 
interests necessarily in, 6 
last surviving, proceedings against, parties, 183 
leases and mortgaj^es to, 171 

liability as to handing over trust property on termination of office, 1 15, U6 
for costs, 193, 194 

li;gal outgoings and taxes, 99, 100 
non-coinpliauce wdth court’s order to pay money, 68 
trade df)bts and calls on shares, 100 
on deviating from strict letter of trust, 120 
to attachment on disobeying ordet for payment, 189 
I>ay inUirwt, 191 

where obtaining personal benefit from breach of trust, 201 
limitation of liability of, 195, 106 
naming of, not essential to validity of tnisk, 20 
necessary t<j holding of copyholds by the Crown, 9 
new. iS>e now trustees, 
no personal a<lvantage to bo sought by, 121 
I ight to defeat a trust, 03 

11 < 1^00 to, of disposition of equitable estate not noccssary, -11 
one, where more than one, effect of, 43, 44 
peisonal responsibility of, 121, 122 
possession au<i pref,ervation of trust estate by, 117, 118 

of trust estate by, afUw determination of trust, tdlect of, 91 
power of the court where not appointed, 79 
t<j vary objtict of trust, 19 
where ap^xiinU'd by the court, 79 
prneeedings against, in his absence, 183 
purchase by, w'hcn allowed to stand, 168 — 170 
rcleaye of rights, 116, 117 

relief where acting reasonably and honestly, 196 — 198 
removal of, liability, 1 14 
remuneration, not generally entitled to, 164 
repair of leasehold proptwty by, 146— 14S 
retirement of, cases where iMi^sible, 111, 112 
right to disoldm the pght to exercise iK7WTrs, 150 
reimbursement and indemnity, 157, 158 
sue and bo sued, 171, 172 
title deeds and to call for the legal esUte, 100 
rights as to exercising power of appointment as against wishes of cesiuit 
que trustf 74 , 

in exercise of discretionary j)ewer3, 189 
sale at discretion of, 162 
hy, 150-152 

sotting aside of purchase by, 170 

standard of oarc TequirQ<^of, in oonduetiug trust affairs, 120, 12 1 
statutory investments which may be made by, 131—133 
surviving, power to appoint Aew tnistees, 71 
whenreourt oftnnot discharge, 112 
• entirp ostatO taken for particular trusts by*, 98, 99 
who ruay be, *66 ' * 

e- beneficiary, Jiabih'ty of interest of, ftw breach of trust, 187 
• on bi'each of trust, 204 • 

solicitor, express declaration as to remuneration of, effect of, 164 
os. classificafion of, 7, 8 

ooncmence of all necessary, 123 
contributior as be^^reeu, 203, 204 
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TRUSTS AND TRUSTEES-~fon/ttt««i. 

unauthorised in vestment, liability ot trustee returning, 137i 13S 
uncertainty, tniste void for, 27 

voidability of trust for, 17 

uneihausted property, benelioitfl destination of, 60, 51 
conversion as afioctinf;, 52 
Crown fights as to, 53 
rights of neir-at-law as to. 51, 52 
next of kin as to, 52 

when resulting to residuary devisee or legatee, 52, 53 
unnecessary proceedings, costs of, not allowed, 100 , 

use, trust as synonymous with, 5 
useless purpOM, trust for, void, 26 
vacation of office, trustee, by, 111 — 117 

valuable consideration, incomplete trusts enforced when for, 44, 45 
valuer, employment where trust funds lent on mortgage, 134, 135 
must selected by trustee personally, 143 
vendor, as trustee for the purchaser, 04 

not a trustee on sale of personal chattels, 64 
vesting declaration, on appointment of new trustee, l 62 
order, application for, 104 

as to land, power of the court as to, 104, 105 
stock or chose in action, 100^110 
cases in which made, 103 — 111 
concluaiveness of, 106 

cost of, where trustee>tuort^acoe absconds, 104 * 

effect of, uiiere oonsoquentiai on the appointment of new trustc 
106 

not extending to Scotland, 103, 104 
made against the Crown, 104 
power of Charity Commissioners to make, 111 

the court to make, extent of, 103, 104 • 

w'hore improperly obtained, 107 

terms of, 109 

where committee of lunatic ordered to appoint a new trustee, 1 1 
land subject to contingent right, 107 
sale or mortgage orde^, 107 
trustee a lunatic, 110, 111 

trust property, of, execution of assurances necessary, 75 
voluntary conveyance of real property, effect of, 57 
volunteers, when incomplete trusts oiiforce<i Ui favour of, 45, 46 
waste by tenant for life, liability, 62 • 

M'asting property, duty of trustees vrhere Annuities paya})le out of, 31 
remaindfrman’s right as to capital of, 32, 33 
securities, discretion given to trustees as to, 20 
wife, purchases by husband ki name qf, effect of, 57 
woman may be a trustee, 65 
writing, not necessary to validity of trust, 10 ^ 

VALUERS AND APPRAISERS, 

appraisement, stamp duty on, 230, 231 

appraiser, definition of, 227 

appraisers. See valuers ^nd appraisers. 

arbitrator, difference between vakuer and, 229 

auctioneer, right to act as valuer and appraiser, 228 

bailiff, counter court, right to act as appraiser, 228 

Board of Agriculture and Fisheries, powers as to valuations, 231, 232 

county court bailiff, right to act os apprais^, 228 * 

fraudulent valuation, valuer's liability m respect of, 229 

licence, form of, 228 

necessary when acting as valuer or apprliser, 
when unneeW^, 228 ♦ • * • • 

negliMnoe, valuer's liabililiy for, 229 
penalty, in rrapect of unstamp^ y^luation, 230 

liability of fffdioensed valuer or appraiserf 227 
stamp duty, amount of, 231 

appraisement ot valuation, on, 230, 231 
appraiaementa exempt from, 231 
statutory vaiuaUons subject to, 231f4K 
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VALUERS AND APPRAISERS- con/inwed. 
valuation, cHeot of makutf sin^rie, 228 

* may be ordered by the court, 230 
stamp duty on, 230, 231 ^ 

valuer and appraiser, oomwtenoy and duties m, 228 
liability for negligence, 2J9 

in respect of work done, t 
licensing of, 227 
definition of, 227 


WATER SUPPLY, 

acoommodation works, construction of, 281 

default in l)eginning, undertakers* liability, 200 
when necessary, 289 

accounts, Metropolitan WaU^r Board, of, provisions as to, 335, 336 
undertakers' duty to prepare abstract of, 330 
water undertaking, of, local authority’s duty as to, 327 
action, recovery of water rate by Metropolitan Water Board by, 349 
addiKl area, existing supply by company in, effect on rights of local authority, 257 
additional lands, acquisition by agn^enient, 200 

adjoining owners, right to be heard before Parliamentary Committee, 239 
advertisement, notice to divert water, 270 

agreement, supply by Metropolitan Water Board by, powers, 341, 345 
annual rack-rent, as to meaning of, 315 
value, how determined, 347 
' justices* power to determine, 314 

meaning of, 314, 316 * 

payment of water rate according to, 314, 315 
appeal by undertakers, as to order in respect of insecure reservoir, 296 
aqueducts, public, vesting of, 264, 265 

arbitration, settlement of disputes as to supplying Covornment buildings by, 349 
area of suppi^y, limits of, 276, 277 

provision for supply outside prescribed, 277 
arrears, water rate, recovery on change of tenancy, 349 

Attorney- General, actions relating to public access to w'oll or cistern to be brought 
in name of, 265 

auction clause, insertion in special Act of water company, 327 
bacteriological examination, duty of Metropolitan Water Board as to, 342 
, ball and stopcock, niearing of, 324 

provision ^vith cistern, 324 

baths, public, supply to, undertakers* discretion as to, 304 
supply*'of wati>p to, 260 
Board of Trade, deposit of local Bill with, 271 

making of provisional order by, 272 
power to revoke, amend or extend provisional order, 274 
borrowing powers, local authorities supplying wAter, of, 325, 326 
Metropolitan Water Board, of, 334, 335 
breach of contract, omployee’r liability for, 325 
breaking streets, notice to be given before, 292, 293 
• powers as to, 269, 260 

undertakers' liability to penalties in respect of, 294 
bye-laws, os to flushing of w'Rterelosets, 249 

preventing pollution, 299 t 

, prevention of waste and nu&ances, mjwers, 321 

duty of sanitary authority in Metropolis to make, for preventing 
dilution, 267 

Oambridm University, supply of,wat©r to, 263 

ca^pital of water com^py, provisions governing issue of, 271, 327 

certificate of fitness of new dwelling (or oconpation, grant of, 253, 254 

channels, provision by undertakers, 286, 286 

cistern, includes wateT-bu|t, 267 « 

pollution of, powers vf local ifhthoritj in cose of, 265, 266 
provi^Jon of, when undertakers may requir*e, 324 
public, vesting in Metropolis, 267,f268 . 

of, *264, 266 

♦ repair of, undertaker!* powers, 324 

pleansing of streets, supply by Metropolitan Water Board for purpose of, 345 
closing of pollute^ waterwx>rlm, powers in Metropolis as to, 268 
common lodgiug-norfims, sdj^ly of water to powers, 249 
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WATER SUPPLY— co«<ini(Ai. 

oomuiMn pipe, mie where houfics aupplieii bv» 315, 316 
communication pipoa, alteraticm io, consent required. 311 
bore of^toviaions to, 310 

breakiiff pavement for purposes of, owner’ll or ooeiipisir*# 
right as to, 310, 311 ^ 

duty of metropolitan oamers and occupiers as to, 339, 346 
provision of, 307 
repair of, liability, 311 
right of owner or occupier to Uy, 300 
sii|Mn-intendenoo of laying, 309, 310 
company, statutory, linanoial powers conferred on, 327 

water, Bill to increase capital of, provisions of, 271 
reduction of rate of, 329 
compensation, diversion of water, for, 282 

injury to person's irajie through breakinjg; stri^ets, 292 
payment by undertakers to owners of mines and minerals, 288 
in respect of damage through laying pipes, 292 
principles applkuible in assessing, 282 

provision for, whore adjoining owners suffer loss by pumping 
operations, 289 

question of, how determined, 282 
reservoir, construction by undertakers, 285 
undortakors' liability to pay, 280 
water, meaning of, 284, 285 

provision in s]tet‘ial Act fur, 282, 284. 285 • 

urfdertakors’ liability to penalties in res|^)oot of, 285 
where laiuls or ntreame compulsorily taken, 281 
complaint, os to default in provision of water supply, 240, 247 
insecurity of reservoir, 295, 290 
supply of Metropolitan Water Board, 342, 343 
Railway and (>anal Commissioners, to, in rospoot of N^ptropolitan Water 
Board, 343 

compulsory powers, acquisition of water rights under, 255, 256 

oomwnsation payable where landis or streams haJren under, 281 
purchase of waterworks under, by local authority, sanction, 
259 

calculation of price, 259 
time limit for exercise of, 278, 270 
conduits, public, vesting of, 264 
consent, necessary to making of provisionsl urdcr, 272 
contamination, penalties in resperet of, 822, ‘13 
prevention of, 321 — ^323 
contract, breach by empbyee, 325 
contributory place, as to meaning of, 261 

Bspply t)f water po, ex{Mmses of, 261, 202 
copies of plans and books of reference, m evidence, 284 
costs of complaint and order as to imsecare ro|ervoir, liability for, 296 
county, meaning of, 283 

cutting off supply, liability when wrongful, 321 , 

non-payment of water rate, on, 318, 319 ^ 

not a condition precedent to rtvovery of rate, 319 
notite when by Metropolitan Water JB^pard, 267 
power of Metropolitan Water Board as to, 352 
undertakers' right in case of waste or misuse, 322 
when prohibited, 320 

dairyman, liability for misuse of supply, SJS 

damage, caused during laying of pipe's, compensation, 292 

duty of undertakers as to, in exorcising poftem, 280 
damages, recovery by undertakers, 32f, 323 

undortalv^rs’ liability to, on failure t(f supply, 306, 367 
debenture-holders, watei company, off extent ^f ^weni where edtrying on under- 
taking, 268 * 

defective works, undertakers’ lialjility ae to, 311, 313 
deposit of plans, duTy of undertakers as to, 283 • 
deviation, limits of undertakers’ powers ss to, 284 
diversiun of water, compensation for, 282 « 

dividend, water company, of, limit of, 327. 328 

domestic purposes, duty of Metropolitan Water*Board«a to supply for. 337—339 
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WATER SUPPLY-^on^inwerf. 

domestic purposes, liability of Metropolitan Water Board on neglect to supply 
• for, $80 

meaning of, 301. 302. 340 
jtressure of supply for. 302 

rights of owner or occupier ol dwelling-house as to supply for, 

200 

supply for, 290, 300 

wron^ul use of supply for pur|K)Be8 other than, 323 
ise, meaning of, 301, 302 
„ drains, provision by undertakers, 285, 286 
dwelling-house, a nuisance in Metropolis when occupied with insufficient water 
supply, 207 

cost of providing with water, 250, 251 

enforcement of provisions relating to supply of water to, 250 
251 

meaning of, 300 

new, certificate of fitness for occupation, 253, 254 
provision with water supply, 253, 254 
right of owTier or occupier to demand supply for, 300 
small, undertakers* duty as to supply of, 307, 308 
supply of water to occupier, 249, 250 
unen owner assessed to water rate, 316 
houses, joint supply to two or more, powers, 252 
easements, compulsory acquirement by undertakers, 291 
employee, breach of contract by, offence of, 325 
evidence, copies of plans and books of reference as, 284 
fire extinction, supply by Metropolitan Water Board for purposes of, 345, 310 
outside Metropolis for purposes of, 249, 304—300 
plugs, cost of, how defrayed, 300 

defective, undertakers’ liability, 311, 312 
disputes as to number and position of, how settled, 305 
duty of undertakers as to supply to, 303, 304 
Metropolis, provision ol, 345, 346 
jirovision in streets outside Metropolis, 249, 304, 305 
near works or manufactories, 305 
renewal of, 305 

supply of water if., provision for, 306 
fittings, absence of, as nuisance, 352, 353 

neglejct of, liability of Metropolitan Water Board as to, 352 
supply by Metropolitan Water Board, 351 
fouUng of water by gas, penalties, 298 

prevention of, power of undertakers, 297, 298 
fountains, public, vesting of, in Metropolis, 267, 268 
garden, as affecting annual value, 316 

watering not domestic use, 30^ «• - 

gas, fouling of water by, ponaltios, 208 

Government buildings, dispute^ as to supply to, settlement of, 349 

house-owner. See owner. 

hydraulic pressure, Metropolis, supply for, 344 

inquiry, as to intended construction of waterworks by local authority, 258 

inspector, aefinition of, 304 

insufficient 8upply„as nuisance in Metropolis, 267 , 

|oint boards, expenses of, how defrayed, 262' 

^ « formation for purpose of common supply, 264, 255 

supply, provision of two or more dwelling-houses with, 252 
juatice, meaning of, 275 ,, 

justices, power to determine annual value,” 314 

powors where obmplaint mad{| as to necessity of reservoin, 295 
landowners^ rights as to water, 245 
land, aoquisitiftn by lo^al authorities, powers, 256, 256 , 

adaptstbility ierpui|lbse,of waterworks an element in assessing oompensa- 

additiDna 4 acquisition by agreement, ,280 
compensation where (Simpu&orily taken, 281 
.imneotion of misdescription relating to, 283 
power to bold to prevent jxiUotioD, 298 
lands and streams, meaning of, 275 
neaning of, ^5i ea 
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Landi CImum Aots, spidioation where Unde or etroMU oompaboriljr tpkeii, 4NM 
uu^rporation in provisional order, S73 
Uroeny, water as Bubjeot of, 
leasing of waterworka by local authority, powers, 258 
Lee, as source of supply of M^ropolitan Water Board, 336 

Consorvanoy, ri^ht to appoint member of Metropolitan Water Board, 331 
limited owners, contribution to expenses of water supply by, 202 * 
grant of easements by, 291 
rights in respect of water, 246 

limits of deviation, provision as to, 284 * 

supply, undertakers may be authorised to supply in bulk, 313 
local Act, incorporation of Waterworks Clauses Act, 1847, in part in, 275, 276 
powers relatii^ to waterworks obtained by, 200, 270 
authority, acquisition of land and water rights by, 255, 250 
ap^oation of water revenue by, 320, 327 
borrowing powers when supplying water, 325, 320 
oonstniction of reservoirs by, 257, 258 
duty as to condition of water supply, 253 
expenses of water supply, how lH>mo by, 261, 202 
extension of powers of, 269 
grant of parbamentary powers to, 200 
meaning of, 246, 343 

notice by, requiring owner to provide dwelling-house with water 
supply. 251 
to house-owner, 247 

power as to supply of water to added area, 257 

common lodging-houses, 249 
on non-compliance by owner with notice, 248, 240 
to aid water consumer in complaints as to Metropolitan 
Water Board, 3^3 

provide water supply, 264 * 

supply by measure, 263, 264 
to outside district, 261 

provision of water supply by, order, 240, 247 
recovery of cost of providing water supply by, 251, 202 
rights as affected by existence of water company, 256, 257 
local BiU, abstraction of water from river proposed by, duty of standing com- 
mittoo, 270 • 

deposit of copy with Board of Trade, 271 

maps on promotion of, 2TQ ^ 

opposition to, 271 

Local Government Board, approval of new source of supply of Metropolitan Water 
• Board, 337 

complaint as to Metropolitan Water Board's supply to, 
• 342.343 * 

powers as to objections to requirements, 263 
* supply ilf water, 2‘iO, 247 
lodging-houses, supply of water to, 263 
London. See Metropolis ; Metropolitan Water Board. * 

County Council, ocqviisition of water supply by, powers, 966, 267 
powers in respect of water, 337 
mains, connexion with, pibvisionsu to, 307 * 

kyin^of, 269,2W * 

provision by MetroTOlitan Water Board, 338 
mandamus, order of Local Government Board enforced by, 247 
manufactories, provision of fire-plugs near, 305 
manufacturing purposes, supply of water for, 260 • 

maps, deposit on promotion of local Bil]a270 

underground works, of, keeping and deposit of, 286, 287 
measure, supply by. • See meter. , 
meter, hire of, pro^ion fb|^ 317, 318 
peimlty on interferenee with, 264 
register of, as evidence of amount of water qpnsumed, 204 
ri^t of entry of undertakers where supply by, 318 
supply by, in Metropolis, 340, 341 , ^ 

charge for, 347, 348 
outside Metropolis, powers, 2^^64, 
for uon-domestio purposes is usually by, ^12, 313 
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penalties on interference with pipes or, 318 
Metropolis, acquisition of water supply in, powers, 286, 267 
insuflicient water supply as nuisaqpe in, 267 
' prevention of pollution in, 267 
vesting of waterworks in, 267, 268, 

Metropolitan Water Board, oceounte of, provisions as to, 335, 336 
' borrowing powers of, 334, 335 

charges for supply by, 346 — 349 
complaint as to supply of, provisions, 342, 343 

to Railway and Canal Commissioners as to, 
343 

constitution of, 331, 332 

councils having right to appoint members of, 331 
creation of sinking funds by, 335 
cutting off supply by, notice, 267 
duty as to cbeiniVar and bacteriological examina- 
tions, 342 

payments into and out of the water fund, 
334 

supply for domestic purposes, 337 — 339 
to make regulations preventing waste, 349, 350 
report to Local Government Board, 334 
establishment and limits of supply of, 331 
examination of supply of, provis on for, 341, 342 
general powers of, 333, 334 
liability for neglect of ftl tings, 352 

on neglwt to 8ui)pTy for domestic purposes, 
339 

now source of supply of, approval of, 337 
power 08 to cutting off supply, 352 
provision of mains by, 338 
purity and sufficiency of supply by, provisions, 341 
recovery of rates by, 348, 349 
repayment of loans by, 335 
right of entry of officers of, 351, 352 
sources of supply of, provisions as to, 336 
supply by agreement, powers, 344, 345 
meter, 340, 341 

for public purposes by, 345, 346 

trade and non-domestic purposes by, 344 
345 

of fittings by, 361 
transfer of charges to, ^33 

obligations to, 332 
powers to* 332 ' 
staff to, 333 

Stock, isCue of, 334, 335 

mines and minerals, compensation of owners of, 288 

*' inapMtion by undertakers, powers, 288 

notice of intention to work, owner’s duty as to, 287 
passing of, to undertakers, must be by purchase, 286 
* relation of undertakers, with oiiners and Occupiers of, 286— 
288 

restrictions on working of, 287 
when earner’s right to work arises, 287 
miruse, penalties in respect of, 32Q, 323 

8tat\;ftory provisions os to, 321, 322 
M(^el Water Bill, terms of powers glinted usually contained in, 274 
municipal corporation, as water company, 256 
new houses^ provis^n witji water supply, 253, 254 * 

nomdomestio purposed, extent of ri|pl to be supplird for, 312, 313 

• supply bv Metropolitan Water Board for, 344, 345 

Aoiioe, by Metropolitan W^ter £oard ox intention to^^esort to new source of 
t supply, 336 

owner or occupier More laying oommunioation pipes, 369 
promoters of Bill relating to water undertakings, 270 
oonditions^ppn wbkah given to hoiue-owner, 248 
intention to wofk mines and minerals, of, owner’s duty as to, 287 
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notice, local authority, by, requiring owner to provide water iru^ply, 261 

non-compliance with, when requiring proviaion of water enppK eilsnt of, 
248, 249, 251, 262 

requii^ before proviaibnal order made, 272 
requiring house-owner to provide water supply, 247 
road authority, to, om breaking ap streets, 292, 293 
nuisance, absence of water fittings as, 352, 353 

in Metropolis as, 267 

dwelling-house without proper water »vi]>ply ns, 353 
insufiBoient supply in Metropolis as a, 267 
objection to provision oi water supply, hearing of, 252, 263 
occupier, dwelling-house, of, right to demand watt>r supply, 300 
Metropolis, duty as to communication pipes, 339, 340 
right to lay communication pirns, 309 
offences, allowing others to take water, 322 
alteration of apparatus, 323 
failure to repair apparatus, 322, 352 
fouling water supply, 207 
injuring apparatus, 324 

interference with works of other undertakers, 294 
malicious breach of contract of service by employee, 325 
pollution, of, under Waterworks Clauses Act, 1847. ..297, 298 
wrtjngfully taking water, 322, 323 
using water, 323 

outside district, supply of water to, 261 
overcharges, recovery 321 

owner, conditions upon which notice to provide water supply may be given t(j, 248 
definition oi, 247 

dwelling-house, of, right to demand water supply, 300 
Metropolis, duty as to communication pipes, 339, 340 
rebate to, in respect of water rate, 348, 349 ^ 

right to lay communicaWon pipes, 309 
when liable to water rate, 310 

owners of adjoining properties, right to be heard before Parliamentary ‘ ' mmittee, 
289 

\.)xford University, supply of water to, 203 

parish council, power to utilise wells, springs or streams, 260 

Parliament, practice as to conpulsory purchase of water undertakings, 269 

Parliamentary Committee, right of adjoining owners to be beard before, 289 * 

[jarliamentary powers, area of supply under, 276, 277 

grant to local authorities, 209 • 

nature of, usually gi nted to undertakers, 208, 209 
sanction required on purchaMm of waterworks by local authority 
269 

pavement, meaning (if, 310^ 

owner’s or occupier’s rigfit to open up, 310, 311 
penalties, lialnlity of Metropolitan Water Board to, in respect of condition of 
water, 343 

on waste, misuse or contamination of supjdy, 32J, 323 
recovery of, 324, 325 ^ 

undertakers’ liability in r^ispect of oomp4*n8ation waterj 286 
, on failure to supply, ^1 , 

• non-compliance with provision os to breaking 
streets, 294 • 

wrongfully cutting off supply, 321 
percolating water, remedy mr interference with, 266 
petition for reduction of water rate, proooaure, 329 
pipes, communication, owners’ or <x;cimiers’ right td lay, 39 
interforcnce with by other omhftakers, ^4 
laying of, extent of undertakers’ duty a^to, 3(^ 

failure by undortakea as to, Jialfllity. 3^3 
generally, 269, 260 
in mvate lands^ powers, 290, 291 
public streets, powers, 21U^ • 

local authority no power to lay in add^ area where company eiists, 2ii7 
plans, copies as eviefenoe, 284 • • 

correction of miMbsecription in, 283 
deposit with clerk of county council, pre^on for, 283 
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plans, inspection by clerk of county eonnoil, 283^ 284 
pollution, bve-laivs to premt, 299 

closing of waterworks in Metropolis on account of, 268 
offraoes under Waterworks Clausee JK>t, 1847, amounting to, 297, 298 
* powers of local authorities in respect of, 263, 266 
prevention in Metropolis, 267 * 

outside Metropolis, 297 
undertakers* powers to prevent, 298 
prescribed, oonstrnctton of, 276 
pressure, liability on neglect to maintain, 306 
* water in mains, of, provision as to, 261 

where supply for domestic purposes, 302 

private improvement expenses, provision of water supply to dwelling- house ohargo* 
able as, 250 

lands, laying of pipes under, powers, 200, 291 
streets, laying of pipes in, 292 
profits, water company, of, limit of, 327, 328 
provisional order, by whom made, 272 

ocssor of powers granted by, 273, 274 
contents of, 273 

publication and confirmation of, 273 
purposes for which available, 271, 272 
public purposes, \s'ater supply for, 303 

public-nouse. basis of annual value for purposes of water rate, 314, 316 
pumps, public, vesting in Metropolis, 267, 268 

outside Metropolis, 264 v 
purchase of waterworks by local authority, 268, 259 
quarter sessions, definition of, 329 

petition for reduction of water rate to, 329 
Railway and Canal Commissioners, complaint in respect of water bourd to, 313 
railway purposes, when water used for, 340 
rate, basis of, 313, 314 

expense of providing water borne by, 201, 262 
rateable value, Metropolis, how determined, 347 

when the basis for assessment to water rate, 315 
rebates, allowance by Metropolitan Water JHloard, 340 

where water rate paid by owner in MetroriolLs, 348, 349 
refreshment caterer, nature of use of water by, 340 
•removal, payment of water rate in case of, 317 
rent for service pipes, undertakers* right to charge, 308 
reserve fund, pqivision for forming, 3Z8, 329 
reservoirs, construction by local authority, 257, 268 

failure of undertakers to remedy defects ip, 296 
insecurity of, complaint as to, 295 
liability of undertakers in respect of, 295 , 

public, vesting in Metropolis, 267, 268 

outside Metropolis, 264, 265 
repair of, statutory provisions as to, 295 
revenue, appfioation by local authorities, 326, 327 
right of entry of ofiioers of Metropolitan Water Board, 351, 352 
rivers, abstraction of water from, duty of committee sitting on Bill relating to, 270 
road authority, notice to, before breaking streets, 292^293 

supeKision of, where undertakers break streets, 203 
ro&^. See streets. 

rural district council, power on proi^ion of standpipes, 263 
sanitary authorities in the Metropolis, what ere the, 267 

« authority in the Metropolhll closing powers on account of pollution, 268 
< c duty to make bye-laws as to storage of 

^ter, 353 

p • prevention of pollution by, powers, 267 

t ^ * veetfng of w'aterworks^^in, 267, 268 

■ewioe pipes, alloration'in, consent required, 311 « 

bole, of, provision as to, 310 ^ 
provision of, 307 * 

purchaae of, right, of owner or occupier as to, 308 
rent for, undertOsitte* right to charm, 308 
ihdres of water company, as sabjeot to anetfon clause, 327 
small houses, undertakers* dotf Ss to snpplying, 807, 308 
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ipcoinl Aot^ •pplication of Wotenforki CLtuei Acta to, 274— S7B 
UM of supply under, 276, 277 
oener of powers «ider» provision for, 277 

provision as to oonstruotion and maintenance of waterworks under, . 
278 . • 

spring parish council's powers to ntilise, 260 

standing orders, application to local BUU lor promoting water underlakings, 269. 270 
standpipe, power of rural district oonnoil when providing, 263 
statutory companies, financial powers conferred on, 327 
stock of water company, as subjeot of auction clause, 327 
stopcock, defective, undertakers' liability, 811, 812 
stream, assessment of compensation on taking. 282, 283 
compensation where taken eompulsorily, 281 
correction of misdesoription relating to, 283 
diversion without compensation, 282 
]>arish council's power to utilise, 266 
streams, meaning of, 276 
street cleansing, supply for, 303, 304 
definition of, 276, 201 
streets, breaking up of, powers, 250, 260 

defective works in, liability of undertakers, 311, 312 
laying of pipes in, powers, 291, 202 

liability ox undertakers as to fi!ro*plugs and stopcocks in, 311, 312 
private, laying of pipes in, 292 . 

provision of firc-jplugs in, 304, 306 
reinstatement on completion of works, 293 
strikes, employee’s liability on engaging in, 325 

summary jurisdiction, court of, recovery of penalties and damages before, 324, 325 
{Superannuation (Metropolis) Act, 1866, application to Metropolitan Water Board, 
333 

support of water mains, powers, 259 

supply in bulk, outeidc limits, undertakers may, 313 

swimming bath, nature of supply for purpose of, 301 

tank, pollution of, powers of looal autnonty as to, 265, 266 

Thames, as source of supply of Metropolitan Water Board, 336 

Conservancy, rmht to appoint member of Metropolitan Water Board, 331 
time limit for exercise of compulsory powers, 278, 279 
trade, interference with, through breaking streets, compensation, 292 
purposes, extent of right to be supplied for, 312, 313 

supply by Metropolitan Water B^rd for, 344^ 
outside Metropolis )< 260 

tunnels, meaning when under streets, 291 
underground water, no rights at common law as to, 288 
imdeii^ers’ powers as to, 288, 289 
works, keeping and deposit of map of, 286, 287 
undertaken, duty as to accounts, 330 

damage whdn exercts^ powers, 280 
to provide watering places, £ains and channels, 285, 286 
interference with works of, liability, 294 
liability on failure to remedy defects in reservoir, 296 

refxising to produce books and papers relating to finance, 
329 p 

to compensate mine owners, 288 
pay compensation, 280 
meaning of, 272, 275 

parliamentary powen usual!/ granted to, 208, 209 
powen as to construction of compensation reservoir» 285 
deviation, liteits of, 284 
prevention of foulin^of water, 298 • 

* waste or mipose, 322 * • • 

of, extension of; 269 * * « 

protection of, on carrying out order in respect of reseEVoir, 296, 207 
puiposas of supply By, 299 t 

relations between owners of mines and mkierajs with, 28(!h‘2S8 
rights as to laying pipes under private grounds. 290, 201 

sup^ for non-domsstio purposes. M2, 313 * 

on failure of owner or oocupisr to pgy for supply, 308, 309 
works of oonstmetion which may bo exgcutMi by, 279, 280 
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undertaking, meaning as uned in Waterworks Clauses Act, 1847... 276 

unwholesome supply, liability in respect of, 260 

warehou^.8, supply to, nature of, 260, 301 

washhouses, supjpfy of water to, undertakers’ discretion os to, 304 

waste, Metropolis, proyisions against, 349 

, regulations of Metropolitan Water Board as to, 349, 360 
penalties in respect of, 322, 323 
provisions in respect of, 264 
, statutory provisions for preventing, 321 

water boards, statutory powers to constitute, 209 
butt, “ cistern ” includes, 267 
closets, flushing of, powers to regulate, 249 
company, d<ifinition of, 256 

duty as to accounts, 330 
financial powers conferred on, 327 
municipal corporation as a, 256 
protection of rights of existing, 256, 257 
provision for forming reserve fund for, 328, 329 
leduction of ratt? of. 320 
sale of undertaking by, powers, 258 
consumer, meaning of, 335, 343 

examiner, examination of Metropolitan Water Board supply by. 341, 342 
fittings, absence of, as nuisance in Metropolis, 267 
» funtl, duty of Metropolitan Water Board as to the, 334 
landowner’s right in respect of, 245 t 

mains, laying of, 259, 260 

support of, rights, 259 
meter, interference with, iienalty, 264 

it'gister of as evidence of amount used, 264 
pressure of, 261 
protection against fouling, 297 
purohase of rights in respect of, 245, 246 

rate, application of the Summary Jurisdiction Acts to recovery of, 319, 320 
basis of, 313, 314 

calculation where houses supplied by common pipe, 315, 316 
cutting off supply on non-payment of, 318, 319 
dates of payment of, 310 
definition of, 276, 319 
duty of local authority to charge, 263 
hire of meter recoverable as, 317, 318 
Metropolis, basis of, 346 

rebate allowed on payment^ by owner, 348, 349 
payment in case of removal, 317 
persons liable to pay, 314, 315 r , 
power of rural district counml providing standpipe to charge, 263 
to charge, ^12, 263 
priority of charge for, 320 
provifuon of expense of supply out of, 261. 262 
, recovery by Metropolitan Water Board, 348 
of, 318, 319 

, arrears on rhanm of tenancy, 349 
remedies on non-payment oU 316 — 320 
statutory company, of, petition for reduction of, 329 
when owner liable to, 8x6 
whore basis the rateable value, 315 
rents, power to agree as to, 262, 263 
revemie, application by local authorities, 326, 327 
rights, acquisition by local autfiorities, powers, 255, 256 
supply,*aoquisit)on W Lmidon County Council or metropolitan borough 
* covnpil, 2lw, J67 • 

*chaTge« for, $13 — 321 ^ • 

concution of, duty of local authority os to, 253 

diversion of stream for purpose of, rights 246 

domestic purposes, for, 299, 800 

dut$r of diouse-owuer as to, 247 

expenses of, how borne, 261, 262 

falmnf to pay for, undertakers* remedy, 308, 309 

for general consumption, 246 
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vftter supply, must be pure and wholesome, 280, 290, 300 

notice to provide house witli, conditions, 247, 248 
objection to pr^jrision of, grounds, 262 
order on local authority to provide, 246, 247 
penalties for failure hy undertakers as to, 306 
powers of local authorities to provide, 254 
provision of dwelling-house with, 241) — 251 < 

purposes for which powers may bo granted. 260 
of, rights of undertakers as to, 299 
right of owner or occupier of dwelling-house to demand, 300 • 

unwholoaoino, liability in respect of, 260 

wrongfully obtaining by affixing pipe to undertakers pipt‘, offence 
of, 323 

undertakings, area of supply of, 276, 277 

cesBor of powers granted in respect of, 277 
statutory provisions of powers granted ua to, 274 
watering places, provision by undertakers, 286, 286 
WaterworKB Clauses Act, 1847, application to undertakings, 274 

division into groups of clauses, 275, 276 
incorporation in part of Boeoial Act, 275, 27C 
offences amounting to pomition under, 297, 298 
1863, application of, 276 

waterworks, construction and maintonanco of, provisions as to, 265, 256, 278 
definition of, 254 

leasing or purchase by local authority, 268, 259 • 

limilod owrfcr’s rights as to, 246 
meaning of, 275 

public, vesting in Metropolis, 207, 268 

outside Metropolis, 264, 265 

works which undertakers may execute in construction of, 270, 280 
wells, pollution of, powers of local authority in case of, 265, 2t'>6> 
power of parish councils to utilise, 266 
public, vesting in Metropolis, 267, 268 
outside MetrojKilis, 264 
works, provision of fire-plug near, 305 

WATERS AND WATERCOURSES, 

abstraction of water, limited um» os to, 427 , 

rights of owners where passage of fish affected by, 427, 428 
riparian owncr^s riglit of, 425, 426 
access, land abutting on river, to, intorfereu ’• with, 395 
rights, 393, 394 
overlapping veHsel*a8 affecting right of, 422 
pa.s8ing over obstruction to obtain right of, 422 
wharfinger’s right a9 to, 421,422 
where land not in contact with water, 394 
accretion, access not affected by, 394 s 

application of doctrine of, extent of, 303 
as affecting ownershi]) of bed of non-iidal river, 308 
effect on legal characteristics of land, 363 t 

ownership as affected by, 361 — 303 
public rights os affected by, 363 • 

act of God, escape or overflow through, non-liability of landowner for, 453, ^54 
action for abatement of obstruction, procedure, 404, 405 
acts of ownership, examples of, 369, 370 

nature of, as proof of paB.se8sion of foreshore, 360 
public, not evidence of possession by Crown foreshore, 370 
administrative parish, how far foroshoip within, 382 * 

advertisement, intention to construct harbour cf other works, ^f, 415, 

Alkali etc. Works Regulation Act, 1906, preventiem o> pollution ^ndor, 452 
anchoring in the Thames^ rights of, ill « * , 

tidal watercourses, in, rights of, 401 • 

artillery ranges, mai;Jrin^ of boundaries of, 375 

regulation by bye-laws when over sea or shore, S74, 375 • • 

Attorney-General, action for abatement of obstruction at instianco of, 4t)4, 405 
proceedings by local authority witS consfttt of, 443, 444 ■ 
in cases of pollu^n by, 4^ 
ballast, power to dredge out of the Thames, 4097410 * 
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ballast, remoTal faom short, prohibition of, 383, 384 
t>Anks^>riparian owner’s ri|^t to raise, 456 
statutory duty to maintain, 457 
bathing qn foreshore, exorcise of right as to, STC 

DO general right of imblio as to, 375, 376 
regulation by local authofities, 376 
, right ga ned by custom or prescription, 376 

machines, licensing of, 377 

beacons, Thames, on the, erection and maintenance of, 410 
^ bed, meaning of, 306 

non-tidal river, proof of ownership of, 397 
Board of Trade, consent of, to byo-laws regulating artillery or rifle ranges over sea 
or shore, 375 

expenses of, in making provisional order, security for, 416 
power to prevent removal of ballast or shingle, 383, 384 
powers where harbour authority constructs works without required 
consents, 414 

supervision of works authorised, by provisional order by, 418 
boundaries, sudden changes as not affecting, 362 
bye-laws, power of Thames Conservators to make, 412 

prevention of pollution, for, power of Sea Fisheries Committees as to, 448 
regulation of artillerj' and rme ranges over sea or shore by, 374, 375 
bathing on foreshore 376 
cause of action for pollution of w'ater, 435 

Cemeteries Clauses Act, 1847, provisions for preventing pollution under, 451 

change of course of river, right of navigation on, 407y 408 

channel known and defined, rights as to water flowing underground in, 430 

unknown but defined, rights as to water flowing underground in, 430, 431 
rights as to water flowing in, 431 
cistern, escape of water from, liability, 455 
includes water-butt, 445 

collision, provisions for prevention in docks and ports, 380 
regulations, as affecting lakes and pools, 309, 400 
Commissioners of Customs, power to require erection of watch-house and boat- 
house, 415 

compensation, when right of access to land abutting on river is injuriously affeotod, 
395 

conduct of plaintiff, as affecting action for pollution, 435, 436 

* consent to pn^coedings in respect of pollution, when required, 440, 441 
consents, required to works of harbour authority, 414 
conservancy authority, as to definition of, 390 

of ports, regulation of, 387 
powers, having, duty of, 408 < 

Cornwall, rignt to take sand from foreshore in, 379 

WTeck in, 379 ^ » . 

Counties Palatine, right to wreck in, 379 
county courts, po^ver8 in respeqt of river pollution, 441 
of Durham, meaning on 365 

County Palatine qf Durham, title to foreshore in the, 365 
^ Crown, duty as to defences against encroachments of the sea, 382 

* grant of foreshore from the, 366, 367 

franchise of a port by, 385 , 

rights in *' soil below low- rater mark by, 360 
' a length of possession of foreshore to establish possession against the, 370 
ownership of soil of ports prirndfadt in, 386 
preromtive of, in w'reck, 3^9 
' prmd facie title of, to foreshore, 363 
' jiublis acts on foleshore not a^ of the, 370 
rights in territorial waters, 36(7 
when port toll 9 aanot*be created by, 388 ^ 

« Custom, right to bathe^ on 4breq|ior6 gain^ by prescriprion or, 376 
damages, actioh for injunction and, for p^ution, 435 
duinst right of nparian owner to build, 429^ 430 
. , dangtrotts works in the Thames, repair of, 409 *' 

definedi* Vteaning of, 424 « . 

deposh of goods, lieu ol wh£rflnger on, 422 

di^Quts, on application for ptoviifa»al order for construction of harbour or othm 
murks, 414 • * 
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deriaiion, from pUiis by harbour authority, 414 
moamV of, 414 

Devon, right to tf&e sand from foreshore in, 379 
Diseases of Animals Act, 1894, prevention of pollution under, 453 
diversion, riparian owner's righta, 4^ 429 
stream, of, right toreatrain, 429 
docks, construction of, powers, 412, 412 
dockyard port, definition of, 386 

limits of. Orders in Council made as to, 386 
powers of King’s Harbour Master in. 38U, 390 
prevention of collision in, powers, 389 
regulation of, 389 

removal of obstructions in, pou’era, 390 
vessels from, powers, 390 
vesting in King's Harbour Master, 388, 389 
dredging of the Thames, extension of powers as to, 406 
powers as to, 409 

Duchy of Cornwall, ri^ht to foreshore within the, 364 

Lancaster, title to foreshore abutting on lands of, 364 
dues, port, right to take, 388 
easement, acquisition over foreshore, 372 

privilege of entering cattle as an, 359 
eavesdrop, acquisition of right of, 457 
encroachment of the sea, as affecting property in land, 362 
duty (ff the Crown as to, 382 
• subject as to, 382, 383 

erection of gro^mes as proitiction against, 383 
must bo imperceptible, 362 
escape of water from cistern, liability, 455 

landowner's liability, 453, 454 

non-liability whore stored under statutory authcrity, 45( 
fiscal port, definition of, 385 

power of Commissioners of Customs as to, 385 
fish, abstraction of w*ater as affecting passage of, rights, 428 
protection of, generally, 447, 448 
fisheries, pollution of, statutory prevention, 446~448 
fishing rights, regard to bo had to, in exercising right of navigation, 400 
fittings, uability of Metropolitan Water Board for non-repair of, 445, 446 
flood -water, landowner’s liability for diverting, 456 
flowing water, property in, 358 

foreshore, acquisition of casements over the, '*72 • 

acts of ownership amounting to possession of, 369, 370 
courts having jurisdiction over the, 381 
definition of, 361 

evidence of title to, as against trespasser, 371 
grant from the Crown, 366, 367 

of, extent of, 368 • ^ 

public rights as affected by, 368 
wreck os affecting right to, 880 • 

how far within an administrative parish, 382 • 

length of poaaoasion to establish possessory title against Crown, 370 
navigating rights over the, 372 » 

passage over the, extefft of public rights, 372, 373 
passing on grant of manor, 367, 368, 381 
presumption as to, on grant of wreck, 368 
proof of possession of, 308, 369 , 
public acts on, not evidence of possession ^ Crown, 370 
foreshore, rights in gravel, atones, and (|pnd on, 376, 379 • 

respect of seaweed and ihell^on the, 377, 358 
of inhabitants by immemorial user ovsr, 373 * 
over, in mvention ^tmu^lgig, 373 « • 
shooting over, Extent of riwt of, ^4 

^ nature oi^right ao^red, 373, 374 
tidal navigable river, of, ownersmp of, 392 
title of Crown to, 363 

subject in, how established. ZC\ 366* * 

to in uie Palatinate of Durham, 365 
vesting of in tiie Dnohies of ComwaU Ihd LaAosster, 364 
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foreshore, words used in grant of, 367 
franchise port, nature of, 384 

grant by the Crown, 385 ^ 

loyal, wreck a«, 379 

% gas company, liability for eacape of gas washings, 442—444 

pollution by, powers of Metropoutan Water Board as to, 445, 448 
' prevention of, 442, 443 
grant, foreshore, of, worda used in, 367 
gravel, foreshore, on, rights in, 378 
* groynes, erection of, powers as to, 383 
gutters, allowing watt'r to fall from, as a nuisance, 457 
harbour authority, iiorrowing powers of, 420, 421 

completion of works by, powers and duties on, 414, 415 

consents inquired to works of, 414 

construction of warehouses by, 414 

definition of, 390, 413 

deviation from plans by, 414 

documents to be deposited by, 413 

incorporation of etat«t<Hj in sjiecial Act of, 413 

liability for non-repair of pijrt, 391 

power of local authority to assist, 418 — 420 

purchase of lands bv. powers, 413 

right to statutory onar^ for use of wharf, 423 

security for loans raised by, 421 

works which Commissioners of Customs may require of, 415 
construction of, ipowers, 412, 413 • 

maintenance and repair of, loans for, 420, 421 
Harbour Master, King’s, powers of, 389, 390 

vesting of dockyard ports in, 388, 389 
harbour muster, power of the Thames Conservators to ap^ioint, 412 
harbours, meifning of, 390, 420 

pollution of, prevention of, 442 
high seas, dohnitiun of, 359 

no proi>erty in soil under, 359 
high-water mark, doiinitiou of, 361 
highway authorities, right to take stone from foreshore, 378 
house-boats on I'hames, sanitary conveniences on, provisions, 451 
» im|H*rceptlble, meaning of, 362 
indictablo nuisance, pollution of water as an, 433 
infra manm'um, moaning of, 368 
injunction, aotibn for damages and, for pollution, 435 

dissolved after nuisance from pollution remedied, 437 
when granted in action for pollution, 436 

not granted against local authority for pollution, 437 
“ injuriously affecting,” tight of access taken awa/by works under Lauda Clauses 
Acts may be, 395 

interception at source, riparian rvucr's rights as to sireams, 426, 427 
irrigation, use of water for, riparian owner's rights as to, 426 
island, duty of ripuriau owners of part of, 371 

title 4o, when arising in several fishery, 371 

the sea, tidal waters or rivers, 371 
when change* of ownership ocoufb as to, 371 • 

junsdiotioo, courts having, over foreshore, 381 

* tidal navigable rirers, 395, 396 

” kno'n'ingly permits,” meaning under Rivers Pollution Prevention Act, 1893... 438 
knojini channel, watcT flowing in, rights of riparian owner, 424, 425 
!' known,” meaning of, 4^4 
King’s Harbotir MosUt, j^wers of, 389f 390 

vestii^ of dockyard mrts in, 388, 389 
^ lakes, coUison ivgDiatioics a&oting, 399, 400 « 

navigati^ of, 090 * « * * ^ 

ownership of soil of, principles applied, 399 
Land Drainage Act, 1861, prevention of pollution under, i51 
^ <^land, purchase by harbour affthority, powers, 413 
landing places, Thames, on tha# power to erect or lioensc, 410 
* rights of, 31^ ' 

upon banks^of noo-tidal riveni, rights, 399 
landowner, diTsnion el flood^ter by, liability. 455, 456 

( 30 ) 



Ikdbx. 


WATERS AND WATERCOURSES— eotittitiMtl. 

lanti owner, liability for escape or overflow of water, 468—455 ^ 

Ijands Clauses Acts, right of access as affcotod by works authorised under, oom> 
pensation, 395 ^ 

Lee Conservancy Board, jurisdiotion of, 440 

licence, bathing machines, Iqt, 377 

lien, wharfinger, of, on deposit of goods, 422, 423 

limited 0 M 7 icrs, harbour, of, right to charge loan on estate, 421 

loading, rights as to, on tidal watotooursos, 401 

loans, power of harbour authority to obtain, 420, 421 

local authority, assistance of public body by, authorised bv provisional order, 4 1 8, 

419 

powers in cose of pollution of w'oUs, 444, 445 
practice w'hero injunction to restrain discharge* into sewer sought 
against, 436, 437 

rate of interest on loan payable by harbour authority to, 419, 

420 

regulation of bathing on foreshore by, 376 
when compelled by mandamus to remedy pollution nuisance, 
437, 438 

Ti«ai Government Board, sanction of financial condition in provisional order by, 
419 

when pollution proceedings require consent of, 440 

locks, right to build, 407 
London County Council, duty os to sewers, 449 
lost grant, how tiih^ proved in case of, 366 
low- water mark, doliuifion of, 361, 362 

grant by Crown of soil below, 360 
w hat is, 359 

mandamus, wh(‘n local authority compelled to remedy nuisance from pollution 
by, 437, 438 

manor, passing of foreshore on grant of, 367, 368, 381 • 

manufacturing pollution, prevention of, 430-441 

procoodinga in respect of, 440, 441 
purposes, rights of lower proprietor when? stream used for, 428 
Metropolis, prevention of fouling of water by gas in, 445 
TK>llut]nn of weUs in, 445 

Metropolitan Water Board, liability for non-repair of fittings, 445, 446 

jKiwors in respect of contamination by gas, 440 • 
mines and minerals, Crown rights where under the soa, 360 
owner’s right to draw ofl i>ercolatinp water, 428 
mining pollution, offence of, 440 * 

proceedings in respect of, 410, 441 
mooring vessels alongside river banks, rights, 394, 395 
natural inland watercourses, extent and nature of rights of public over, 406 
• * protection of right of navigation on, 408 

right of towing on, extout of, 407 
navigable, meaning of, 391 ' • 

rights whore river made, 398 
W’hen river ceases to l»e, 391, 302 
navigation, abatement of obstruction to, 404 

c-hango of course of river as affecting, 407, 408 
natural inMnd watorcour8(*8, of, 400—412 * 

on, pn^twdion of right of, 408 
obstruction to, os nuisance, 403, 404 
right of, on tidal watercourses, 400—406 
over the foreshore, 3?2 
protection of, 404 — 406 • 

non-tidal river, accretion as affecting ^itle to bed of, 398 , * 

nature of right of naviption qf, when established, 309 
navigation public i|gbts as to^ 398 . ^ 

owners^ of soil in# presumMion, 399 * , 

proof of ownership of bed of, 397 • 

tovjng and Unrling rights on, 309 

notice, intention to construct pier, harbour, qo^, wharf or jetty, of,*Jiri, 416 * 
required as to bye-law regulating artilfery and.iifle ranges over sea oi 
- shore, 375 * * 

requiring disconimuance of discharge ofjiewage Into Thames, 450 
nuisance, allowing water to fall from eaves or guttersas a, 457 
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nuiianoe, indictoble, pollution of water aa an, 433 

* naTigation, to, examples of obstructions as, 403, 404 
ports, in, fo^i 387, 388 ^ 

obstruotirn, abatement oU 404 

as nuisance in navigable waters, ei^mples, 403, 404 
erection on navigable channel burning, 402 
« natural inland waters, on, removal, 407 
navigable waters, in, how authorise, 402, 403 
right of navigation in tidal watercourses, 402 
, riparian owner’s rights in rra^t of, 429 

stream, in, must not cause injury, 430 
natural, removal of, 430 
Thames, on the, removal of, 400 
wreck causing, duty of owner, 404 
offences, Thames, relating to the, 410, 411 
overflow, landowner’s liability in respect of, 463, 454 
overlapping vessel, as affecting right of access to wharf, 422 
owner of a dock,” doflnitioii of, 413 
Palatinate of Chester, title to foreshore in the, 365 

parochial puiposos, incorporation of bank and beds of rivers in paiish for, 3 J0 
passage over loroshore, public rights, extent of, 372, 373 
passing over obstruction, right of access by, 422 
penalties, offences on the Thames, for, 410 
pollution of fisheries, on, 447 
• sea fisheries, on, 447, 448 

percolating water, distinction botw'een stream and, 438 

injury caused by, when not a ground for damages, 455 
pollution of, rights as to, 432 
rights as to, 430, 431 
piers, construction of, powers 412, 413 

Thames on the, power to erect or license, 410 
plans, deposit by harWr authority, 413 

deviation by harbour authority from, 414 
polluting liquid, causing to fall or flow into any stream, offence, 440 
pollution, acquisition of rights as to, 452, 453 
as an indictable offence, 433 
combined acts causing, 453 
conduct of plaintiff no defence to action for, 435, 430 

* how far permissible, 434 
meaning of, 432 

presoriptivo right as to, not lost by non-user, 453 
proceedings in rosjpect of, 440, 441 
protection of sea fisheries from, 447, 448 < 
remedies for, 435—438 

restraint of riparian owner as tp, after sale, 450 
riparian owner’s rights as to, 434 
rivers, of, statutory ]g;ohibition of, 438, 439 
sanitary districts, in, powers as to, 443, 444 
statutory prohibition as to, 433 
stream, of, from mines, offence, 440 
water flowing in nnknown channel, of, 432 
wells, of, ^etropo^, prevention, 445 
when injunction gfknted in case of,«136 
PA*. ooUtsion regulations as affecting, 399, 400 
navigation of, 399 

ownership of soil, of, principles applied, 399 
creation w a, 385 

dues, consideration lor. when arising, 388 
right to take, 
fiscal, deficiition o^ 386 

• franchise of a, gnurt the Crowor 
Dieaiiiiigs bff 384 

nature of, hs a franchise, 384 , 

, nuisancca in a, how lenredied, 387, 388 
Tort oAIondon Authority, c^pilitution of, 405 
^ powers of, 406 
* limits of, 405 

porth ownership of sbUof a, 383 
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port, protection of public rights in n. SS7 

removal of wreoke in a, duty and power as to, 387. 388 
repair of, duty as to, 390, 301 
righta of grantee of, 380 
bndi^ at a, 393^ 

statutory provisions as to*repair of« 391 
tolls, rignt to take, 388 

possession, foreshore, of, aots of ownership amounting to, 309, 370 
possessory title, length of possession of foreshore to establish against Crown, 370 
prescription, right to bathe on foreshoro gained by oustom or, 376 
pollute not acquired by, when injurious, 453 
soil below low-water mark acquired by, .360 
title to wreck by, 381 

private harbours, borrowing powers of harbour authority on account of, 421 
proceedings in respect of pollution, who may take, 440, 441 
jjrofit d prendre^ right of snooting over foreshore as, 373, 374 

to take seaweed, shells, stone, gravel or sand as a, 377, 
378 

proprietary rights, water, in, grant of, 358 
prospective injury, may bo considered in action for pollution, 437 
provisional order, assistance of public bodies authorised under, 418, 419 
confirmation of, 418 
contente of, 417 
deposit of copy, 418 

deposits remure^ on applioatiou for, 410 
harbour and other construction under, 415 
power to construct harbours, doolw, piers or wharves under, 
412, 413 

restrictions on making, nature of, 416, 417 
rights which may not be taken away by, 417 
security !or Board of Trade ex|>cmu‘s liefoi-c m%king, 476 
statutes which may lie incorporated in, 417 
Buporvision by Board of Trade of works authorised b\ i 18 
public body, moaning of, 410 

rights, mnt of foreshore as affecting, 368 
Public Works Loan Commissioners, loans to harbour authority by, 420, 421 
purity of water, rights relating to, 432 — 453 
rates, right to levy for use of wharf, 422 
reasonable enjoyment, riparian owner’s rights, 426 
receding tide, as affecting property in land, 361, 362 
receptacle, property in water m, ,368 
refuse, prohibition of pollution of rivers from, 438, 430 
repair, port, of, provUionsoui to, 390, 391 
storage waterworks, of, rights, 456 
rifle ranges, marking bouitdaries of. 375 

regulation by bye-laws when over sea or shore, 374, 37.5 
riparian owner, duty as uivnor of part of an Mb|nd, 371 
grant of water by, 427 

non-user of. rights by, effect of, 426 • 

origin of rights of water flowing in known channel^ 425 
purptises for which water may bo used by, 425 
quantit^of water to which entitled, 425, 
right Bs to abstrA^tion for ordinary purposes, 425, 420 
diversion pf stream, 429 
to build, 429 

raise banks, 466 . 

rights in water flowing in a known channel, 424, 425 
river, access from banks of, rights, 393,^394 * 

where land not in contact with, 394 
bed, ownership of, 392 * « 

change of course of, as affecting navigatipn, 207, ^08 
grant of land abuUfhg on, effea of, 306, 397 
diluting by dj|gchai|(e of seyage, offence, 439 
prevention of mliution of, 438, 439 
public, rmht of navigation of, 392 
Tigh^ where made navigable, 398 
tmrowing rubbish into, offence of, 444, 445 
title to islands arising in, 371 * 
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river, when oeasing to be navigable, 391, 392 
Rivtrs Foliation Frevcmtion Acts, power of county courts under, 441 
rubbhih, throwing into river or stream, offence, 444, 446 
running water, grant of right to, 359 
sale, as affecting right to pollute, 454 ^ 

salmon, protection from pollution, 446, 447 
sand on wroshore, rights in, 378 

sandbank, river, in, right to when uncovering at low water, 372 
sanitary authority, duties in respect of pollution, 441 
, when deemed “ knowingly to permit ’* sewage to flow, 439 

proceedings may only be taken by, 440 
conveniences, provision on houseboats on Thames, 451 
districts, prevention of pollution in, 443 — 445 
sea fisheries oomnuttees, power to make bye-laws for prevention of pollution, 448 
protection from poUuiiun, 447, 448 
title to islands arising in the, 371 
seashore See foreshore. 

definition of, 361 
seaweed, rights in, 377 

security, expenses of Board of Trade before making provisional order, for, 410 
loans raised by harbour authority, 421 
sewage, causing to flow into river or stream, oflenoe, 439 
discharge into Thames, prohibition, 460, 461 
pollution by, duty of local authority to prevent, 443 
. statuiorv prohibition as to discharge into stream, 433 
sewers, duties of sanitary authorities in respect of, <141 

pollution arising from outflow from, practice, 430 
shells, no right in public to take from foreshore, 377, 378 
shingle, prevention of removal from shore, 383, 384 
shouting over foreshore, acquisition of rigbte as to, bow acquired, 373, 374 
, extent of right of, 374 

shore, pollution of harbours from, prevention, 442 
smuggling, rights over foreshore in prevention of, 373 
special Act, harbour authority, of, incorporat ion of statutes in, 413 
speed of vessels, Thames, on the. 411 
stones, foreshore, on, rights in, 378 

storage of water, not a nuisance when under statutory authority, 456 _ 
repair of works in connection with, powers, 466 
* stream, distinction between percolating water and, 438 
diversion of, how far permissible, 428 
interception at souiee, rights, 426, 427 
obstruction must not cause injury, 430 
ownership of soil in, presumption, 396 » 

permitting polluting liquid to flow into, offence, 440 
polluting by discharge of sewage, oflenoe, 439 « 
riparian owner's right to dam, 429 
throwing rubbish int^, oflenoe of, 444, 446 
use for manufacturing purposes, rights of lower proprietor, 428 
subject, title to foreshore established by the, 366, 366 
sunken vessels, Thames, in the. powers os to, 408, 409 
surface water, rights as to, 432 
Toddington Lockt^pow'or to take ballast below, 409, *410 
territorial waters, 'Crowu rights in, 360 » 

Barnes, anchoring in the, rights of, 411 

Conservancy, enforcement of duties as to pollution, 449 
poww to ai^int a harbour master, 412 
make bye-laws, 412 
. powers of, 408 

prooeedinn as to pollution to be taken by, 449 
, transferor powers of, extent of, 4()6, 406 
c wung wgeds in,* dujy as to,»451 
discharge of 'sewage into, prohibition, 450,* 461 
dredging of the, extension of powprs as to, 40^ 
powers, 409 

erection of beaconSyOn the, powers, 410 
houseboats op, provision of sanitary conveniences, 46f 
improving the course of the, powers, 409, 410 
meaning loa purpose) of oons^vanoy jurisdiction, 408 
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Thames, navigation of, authority over, 405 
ofifonoes relating to the, 410, ill 
piers and landing places on the, powers as to, 410 
pollution of the, dutieft' of Thamra Conservaucy as to, 44 
povror to dredge out of thf3, 409, 410 
public rights over the? 411 
removal of obstructions in the, 409 
repair of dangerous works in the, 409 
towing paths on the, 409, 410 
speed of vessels on the, 411 
sunken vessels in the, powers as to, 408, -109 
throwing rubbish into Thames, offence, 449, 450 
tidal navigable river, courts having jurisdiction over, 396 
definition of, 391 

incorporation of hanks and beds in a parish, 390 
owuci'ship of lH)d of, 392 

foreshore of, 392 

rights not amounting to ownership of foreshore of, 392 
of landing on foreshore of, 392 
t<jw'ing rights in, 393 

watercourses, extinction of righta of navigation on, 401, 402 
loading and uni<»ading rights on, 401 
navigation on, nature and oitcnt of right, 400 
obstruction of right of navigation on, 402 
olistructioiiH on, as nuisances, 403, 404 
right •! anchoring in, 401 
waters, title to islands arising in, 371 

tide, encroachment and recoding of, as affecting property in land, 301, 302 
tolls, port, right to take, 388 

when Crown cannot create, 388 
towing, natural inland watt'rcourses, on, righta, 407 
paths, Thames, on the, repair of, 409, 410 
rights on non-tidal rivers, 390 

tidal navi^ble river, 393 

towTi, abstraction of water for purposes of supply to, riparian owner’s righto, 42' 
trespasser, evidence of title Ui nin'shore as against, 37 1 
underground, water flowing in known and definerj channel, rights, 43( 
uninterrupted user, righto in water acquired by, 359 
unknown channel, iKillution of water flowing in, 431, 432 
righto as to water flowing in, 430, 431 
unloading, foreshore, on, whf:n permbsible, .‘^’ 3 

righto as to, on tidal watercourflch, 401 
usage, righto in water niay«be acquired by, 354 

title to soil below low- water mark acquired by, 3(i0 
vessels, pollution of harbours from, prevention, 442 
Wales, right to wreck in, 379 * 

warehouses, jHiwer of harbour authority to construct, 414 
water, flowing, when right exists in, 368 * 

grant of proprietary rights in, 358 
in receptacle, property m, 358 
rights of projierty in, extent of, 358 
water-butt, cistern indues, 445 

watercourses, pollution of, powev of local anthoritics as 443, 444 
watering cattle, privilege as an easement, 359 

W’atermen’s Company, protection as to huiding pi(iC(‘S marked by the, 410 
Waterworks dauscs Act, provisions against poisoning of water from gas under 
442, 443 • 

weeds, Thames, in, duU of persons cutting, 451 
wein, erection ol, as a&cting navigatidli, 407 
wells, pollution of, jp Metropolis, prevention of, ^5 
powers of local authority, 4|4, |4 
wharf, remuneration for Uke of, 422 * • 

rights of harbour authority to statutory charges for uso^of, 423 
wharfinger, depsit of goods with, lien in reBpi^.t n^, 422 
liability for safety of berth, 423, 424 
, goods, extent of, 423* 

right of access of, 421 
** wilfully suffer," meaning of, 449 
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wreck, claim by hundred, manor ox town to, 380 
dednition of, 380 

' grant as aficoting right to foreshore, 380 
of right to, eO'cct of, 380 < 

fighting and watching, duty as to, 404 
navigable waters, iti, duty of owner, 404 
persons entitled to, 370 
presumption as to foreshore on grant of, 368 
removal in port, duty and powers as to, 387, 383 
title by prescription to, 381 

I writ of ad quod damnum, rights extinguished by, 392, 401 


WEIGHTS AND MEASURES. 

** about,'* as term used in measurement, 461 

evidence as to special moaning of, 461 
acre, standard area of an, 468 

additional standards, duty of the Board of Trade as to, 404, 465 
adjacent,** moaning of, 402 
“ adjoining,” meaning of, 402 

amends, tender of, plea of, in action under Weights and Measures Acts, 400 
apothecaries weight, articlcH sold by, 470 
appeal against conviction, right of, 496 

, under Cran Measures Act, 1908... 487 
area, measures of, 468 
“ as the crow flies,” meaning of, 462, 463 
avoirdupois weight, articles which may bo sold by, ^70 
** be the same more or less,” as term used in measurement, 4C1 
Board of Agriculture and Fisheries, corn returns to bo made to, 400 

powers ns to sale of herrings, 484, 487 
Trade, approval of bye-laws relating to sale of coal by, 483 
duty as to imperial standards, 406 
* the measurement of electricity, 490 

examination of pattems by, 477, 478 
general powers as to standards, 477 
power as to inspectors, 474, 475 

to deposit copies of metric standards with inspector, 473, 
474 


make regulations, 478, 479 
reference of diilerences to, 479 
regulations of, effect of, 470 
standards, custody and verification of, 465 
' nature of, 464, 405 

bulk, sale of coal in, provisions relating to, 481 , 

bushel, capacity of a, 409 

byo-laws, approval by Board of Trade, 483 , ,, 

regidation of sale of coal by, powers, 483 
capacity, measures of, 408, 469 
casks, spirit, marking of, 493 f 
certificate, §rant to inspector, 474 

liability of in6()ector acting without, ilS 
chain, standard length of a, 468 
chaldron, capacity of a, 469 ^ 

City of London, sale of hay and straw in, provisions, 490, 491 
qml remedy, proceedings under Weights and Measures Acts not affecting, 496, 
^97 


coal, byedaws regulating the sale of, power of local authority as to, 483 
” oarrying for sale,” what azKounts to, 483 

mines, inspeotion of, weights, measures and weighing machines used at, 480 
provisidn of weighing machines by local authority for weighing of, 482 
solo in bulk, provisions si'lating to, 481, 482 

Metropolis* pcpviaions, 481, ^ 

of,*'d^ver][ of woightrticket ons 480. 481 # 

exemption of areas where local Act suffioiently provides as to the, 484 
power of inspe^or i^lating to, *483, 484 * 

, statutory provisions as to, 480 

ibatntory provisions wh^ wages paid according to weight of gotten, 479, 
480 

weighing and-re-weighigg of, powers, 482, 483 
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ml, weighioff of, whore sold by retidl, 482 
coin, standard weights for, 465 
oompnlsory use of measures in contiraots, 409 
conviction, publication of, power to order, 400 
corn, quarter of, meaning of, 469 

returns to Iks made to the Board of Agriculture and Fisheries In respect 
490 , 

weighing by miller, provisions, 489, 490 
** correct weight,'** meaning when referring to horse and coal vehicle, 482 
county oounml, reimburacraent of local authorities by, 498 
court, power to refer disputes to Board of Trade, 479 
Cran Measures Act, 1908, appeal against conviotion under, 487 
cran measures, destruction of forfeited, 487 

false, penalty in respect of, 486 
fees on verification and making of, 486 
make of, provisions as to, 485 
power of inspector as to, 486, 480 
presumption of user of, when arising, 487 
sale of herrincs by, 484, 485 
verification of, 485 
when legal, 486 

Crown, power as to use of the raetrie p^'stem, 470 

customary measures, use of, illegal, 470 , , . * , 

delegation of powers, conferring of powers on local authorities as to, 4i9 

disputes as to weight of hay ami straw, provisions, 402 , 

dram, standard weight ^ a, 468 

drugs, weight under which sold, 470 

duties, measure used in respect of, 469 

electricity, raeaRuremont of, duty of the Board of Trade as to, 400 
examination, applicants for post of inspwtor, 474 
exempted areas, power to make as to iwile of coal, 484 ^ 

factory, provisions where wages payable by weight in, 488 
kise weights and measures, possession and user of, 471, 480 
foes, examination, on, of patterns by Board of Trade, 478 
stamping of weights and moasurcp, for, 470 
verification and making of cran raeasures, on, 486 
fines, application under Cran Measures Act, 1908 ..487 
foot, standard length of a, 468 

foreign country, weights and nieasurea under contri^.t made in, 409 
franchise, provi.siori where town powers un<h*r a, 497, 498 
gallon, as basis of measure of capacity, 469 , 

mode of using as a measure, 409 

gauging of liquor ve.ssrl8^ rights of liord Mayor of Ixmdon as to, 403, 494 
groin, standard weight of a, 408 • 

grinding corn, duty af milter kocpirig mill for purpose of, 489, 490 
hay and straw, delivery of ticket on sale of, 492 

disputes as to weight of, provisions, 492 
fraudalert increase in weight*of, prohibition, 492 
markets subject to provisions relating to, 492 
penalties in rcMpoct of weighing of, 491 
provisions os to sale of, 490, 491 
right (tf buyer to have weighed, 491 
sale in City of l<ondon, provisions, 490, 491 
contract as to delivery of stones of, 409 
heaped measure, use of, illegal, 470 

herrings, inspection of measures relating sale of, 485, 486 
sale of, method of, 484, 486 

imperial standai^ pound, as a standard of weight, ^3 • 

basis of measure of weight, 488 
^yard, as basis of measures 6f area^aiid length, 46S 
standard met^^e, #93 ^ • 
standards, custody and verification of, 465 

duties of Bq^rd of Trade as to, 466 
^parliamentary copies of, 464, 485 
•* in or near,” meaning of, 462 

inch, standard length of an, 468 * • 

ixispeotion, weights, measures and weighing machines, of, 475, 478 
^ PC at mines, 480 
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inspector, acting outside district, provision as to, 473 
, appointment of, 474 

rc<;ognisanoe required on, 475 
deposit of copies of metric standards with, 473, 474 
*' duty as to local comparison, 467 

stamping and verifioatidn, 473 
on stamping weights and measures, 476 
^examination of applicants for post of, 474 
liability for acting without certiticate, 475 
power as to inspection of cran measures, 485, 486 
prosecution of offenders, 476, 477 
in respect of weighing instniments, 480 
on granting of pattern certiheate, 477, 478 
relating to sale of coal, 483, 484 
to cause coal to be weighed or re-weighed, 482, 483 
prohibition against taking private profit, 476 
prosecution for offences relating to cran measures h}', 487 
intoxicating liquor, meaning of, “ sale by retail ’* of, 492 
sale by measure, provisions, 470 

when compulsory, 492, 493 
“ kilderkin,” contract to deliver a, effect of, 469 

legal proceedings, procedure under the Weights and Measures Acts, 496-- 
497 

length, measures of, 408 

lopal Act, provision whore town has powers under a, 497, 498 
authorities, delegation of powers by, 479 » 

duties as to ajipointmcnt of inspectors, 474 
local standards, 466, 467 
expenses of, how defrayed, 497 
power as to bye-laws relating to sale of coal. 483 
j to comoine to administer the Acts, 497 

powers under Cran Measures Act, 1908.. .487, 488 
provision of weighing machines by, 482 
reimbursement when not a county borough, 498 
com]nirison, weights and measures, of, by whom made, 467 
measures, use of, illegal, 470 
niLe, expenses under the Acts defrayed by, 497 
standards, compai isou of, by whom made, 467 

• error in, power of the (’rown as to, 407 
nature of, 466 

, production of, 467 
provision of, 466, 467 
verification of, 467 • 

long weight, sale by, 469 

Lord Mayor of Ijoudon, rights in respect of gauging liquor vessels, 493, 404 
market, fiability of clerk of, as to unautnorised measures, 470, 471 
regihter of sale of hay ^nd straw in, provisions, 490, 491 
when provisions relatmg to sale of hay and straw apply to a, 492 
measure and weigjit, imperial standards of, 463 
imperial standards of, 468 — 470 
measurement, examples of terms used in, 461 
measures, stampin^of, 472 « 

metric standards, £posit of copies with ins|A' 0 tor, 473, 474 
system, legality of use of, 470 
Metropolis, sale of coal in, provisions, 48i 
mile, standard length of a, 468 
miU. can, os measure for trade, 472 
' chums,fiaturoof uSeof, 471 
miller, duty as to provision of balance and weights, 489 
liability on defiqienojr bfter grinding, 4^, 490 f 
4 nminoral, statutory pfopisiofiis w^ere wa^es paid according to weight of gotten, 

mines, iuspootidh of weights, measures and voighing mag^ines at, 480 
^ meaning of, 462 « 

* “ neaiiilit,*’ meaning of, 482^ * ' 

offences, procedure relating to prosecution ol, 495 — 407 
offnoe, standard weight of on, 468 

tfoy, itaudM <veigh!f^f an, 468 
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packets, sale o{ tea and other goods in, provisions, 404, iOS 
parliamentary copies, imperial standards, of, where depositeil, 408 
patterns, examination by Boar^ of Trade, 477, 478 

fees ptvyable on, 478 

peck, capacity of a, 460 . 

penalties, absence of weighing machine where coal sold by ret>4vil, 480, 481 
failure to deliver coal weight ticket to purchaser, 481 * 

false cran meaBiiros, in respect of, 486 
weights and moasuroa, 171 

increase of, in respect o! offences against the Orau Measures Act, 1908... 
487 

marking of spirit casks, as to, 403 
obstructing inspector of cran measures, 486 
on weighing coal, 484 

publication of retums or price list of umuithorised measures, 471 
sale of article under unauthorised measure, 470 
intoxicating liquor in illegal measure, 403 
stamping, in respect of, 472, 473 
weighing of hav or straw, 401 
perch, standard length of a, 408 
pole, standard length of a, 408 

pound, imperial standard, as basis of measure of weight, 463, 468 
price lists, quotation of uiiauthorified measures in, liability, 471 
proceedings, civil remedies not affeolwl by statutory, 400, 407 

rtilating to offcnocM under the Weighta and MeiiHiires Acts, 4115- 407 
profit, prohibition againSt insjicctor taking, 475 
prosecution of offenders, power of inspector, 476, 477 
publication of conviction, power of the court to order, 468 
quart, capacity of a, 469 
quarter, capacity of a, 469 

of com, moaning of, 460 • 

sessions, right of appeal to, uridor Cran Measures Act, 1008. 487 
railway company, right of toll-ooUcotor or olficor of, to weigh or mr-j ( o goods. 

488, 489 

recognisance required of insfiector on appointment, 476 
references, power of Board of Trade as to, 470 
register, sales of hay and straw, of, provision as to, 400, 401 
regulations, power of Board of Agriculture and Fisheries to make, 487 
Tiado to luako, 478, 470 
subje<!t-matter of, 478, 470 

retail, sale of coal by, 482 • 

returns, corn, to bo made to the Board of Agriculture and Fisheries, 490 
quotation of unffuthoriHcd mcasuros in, liability, 470, 471 
rod, standard l<?ngth of a, ^408 
rorid of land, standard area of a, 408 
sale by retail, meaning in rospr^ot of intoxicating liquor, 402 
of coal by retail, provision for weiphing,i482 
statutory provision oh to, 480 
“say about,” as term used m measurement, 461 
“say not less than,” meaning of, 463 
secondary standards, nature of, 404 
spirit casks, marking df, 493 ^ 
spirits, meaning of, 493 
“ square mile,” meaning of, 463 
8tam])ing, effect of, 473 

fees on, 476 • 

inspector's duty on, 476 , 

no commission or discounbfor assistance in, 47^ * 

penalties in respect of, 472, 473 t 
powor^f Board of Trade |is to> 466 • 
prooedu^ A72 • • 

verification of, 472 
stone, standard wdight of a 46^ 
straw, buyer’s ri^t to have weighed hay or, 401 
delivery (h ticket on sale of bay or, 402 
disputes as to weight of hay or, provisions, |02 * 
fraudulent increase in weignt of hay o^prohibition, 402 
penalties in respect of weighing hay or, 401 * 

, ^0 ] 



IVSEX. 


WEIGHTS AND UEASDBES-conNntial. 

straw, provisions as to sala of hav and, 490, 491 
» sale in City of XfOndon of hay and, 490, 401 
susar, sale in packets, provisions, 494, 496 
Syke's^ hydrometer, relations as to nse of, 493 
tea, sale in packets, provisions, 494, 496 

tender of amends, ^ea of in actions under T^eights and Measures Acts, 496 
thereabouts,*" as term used in measurement, 401 
ticket, delivery on sale of hay or straw, 492 

toU'OoUootor, railway, power to examine, weigh or measure goods, 488, 489 
^ tolls, measores used in respect of, 469 
ion, standard weight of a, 408 
trade, prosnmption as to use for, 496 
troy weight, articles saleable by, 470 
unjust measure, a question of fact, 471 

veriftoation, weights and measures, of, duty of inspeotor as to, 473, 474 
wages, provisions where payable by weight in factory or workshop, 488 
statutory provisions whore payable by weight, 479, 480 
weighing instrument, definition of, 472 

machines, provision by local authority, 482 
weight, imriorial standard pound as basis of, 403, 468 
ticket, contents of, 480, 481 

duty of coal seller to deliver, 480, 461 
name to be entered on, 481 

weights and measures, list of statutes regulating, 460, 401 
statutory uniformity of, 460 
stamping of, 472 * 

workshop, provisions where waives payable in respect of weight in, 488 
yard, imperial standard, as basis of measure of area and length, 463, 468 

WILLS, 

abroad, grant of probate of will of donee of a power domioiled, 658 
law governing will of land, 568 

absolute gift, arising where gift fettered with trusts which fail, 674 

interest, bequest to person and his children taken by person as an, 789 
gift of personal estate creating an, 776 

over inconsistent with, effect of, 771, 772 
inferred from particular right of disposition, 771 
may be out down to life interest, 762 

personal estate, in, gift of inheritable estate amounting to, 768 
when implied from gift over, 849 
acceleration, *Jubsequont interests, of, 606, 606 
acceptance, donee’s right in respect of two properties, 000 
gift, of, effoct of, 598, 509 * 

when inferred, 599 

may bind donee by way o£ estoppel^ 699 * 
retraotion of, rights as to, 600 
acoessories follow principal gji't, 693, 694 

accruer clause, conditions applied to original share not applicable to share accrued 
» under. 790 

. rule applicable to, 796, 796 

accumulation, direction for, not sufficient to indicate time of vesting, 812 

doaee does not dispute will by claiming to put an end to, 631 
uknowledgment, mere colling in of witnesses docs not amount to, 552 
subsequent alterations, of, effect of, 561 
action for damages, disposition of rights of, 522, 523, 525 
addition, evidence not admitted 4io make an, 635, G36 
, additional legacy, how j^aken when following a conditional gift, 794 
adeemed lo{$aGy[, not revived by codvil, 581 
ademotion. application of dpotrine to powers of appointment, 602 
By subsequent gift to donee, 602 * 

tesfhtor’s ^'sposition Injiis lifetime^ 602 
oqange occurring in nature of property as effecting, 603 

of investment indicated by testatowas preventing, 603 
exeroi'e of opfion may cause, 604 

payment of beqfliMtfara debt during testator’s lifetime as effecting, 604. 
sale by oohrt acting in lunacy docs not effect, 604 
nnetfforocable Cj^otraot of sale by testator does not cause, 602 
when nolE resulting from change of investment, 709 
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administration, application by the court of rules of, 62S 

court does not neoeasarily act on direction in will as to, (j07 
administrators of deceased legatee, effect of gift of legacy to, 609 
Admiralty, money payable by, disposition ot, 626, 6^ 
advances, construction of hotchpot clause of prior, 842, 843 

meaning of, to which hotchpot clause relates. 843, 844 
recital of as affecting operation of hot chpot clause, 844 
advowson, as subject of dis]K>siiion, 519 

gift of a living as passing the, 706 
when gift of property aumclcnt to include, 607 
affinity, description by relationship may extend to persons related by, 739, 740* 
aftcr-acquiied property, gift of property “ now ” owned as affecting, 693 
intention to pass, effect of, 617 
may be subject of will, 617 

age, failure to attain specified, as affecting vesting of gift, 820 
gift at specified, vesting of, 801, 809 

followed by gift over on death under age, 808 

without issue, 806 

from and after death of life tenant, 808 
where there is an interim gift, 807, 814, 816 
over on death before a life tenant or ’* under, when construed and," 
826 

postponed until youngest attains specified, 814 

to trustees for person until attaining, when absolute interest implied, 
840 

agreement, contents of wi)l may bo the snbjoot of, 514 ' 

alienation, forfeiture on, not when against will of donoe, 840 

gift for life or other interest subject to forfeiture on» how construed, 
640 

until, interest created by, 774, 775 
no implied gift whore doetrino would infringe covenant agaijist, 648 
restriction on donee’s right of, effect of, 772, 773 • 

aliens, capacity to benefit under win, 637 
power of disposition of, 535 
aUcratiuns, codicil as affecting unattested, 66L 
invalidity of, after execution, 669 
pencil, included in probate, 547 
rebuttal of presumption as to, 560 

stranger, by, rule as to, 561 * 

subsequent, valid by acknowledgment, 561 
time of, burden of proof as to, ^ 

when “ apparent,” 559 * 

words, in, oasqp when court may make in construing a will, 675, 676 
alternative donees, gift to, on diatributiou, 728, 729 

gift, as affyeting^gift to class at twonty-ono, SOI 
conditions attaching*to, c*ffi*ct of, 733, 734 
conjunctive, nature pf, 720 
contingency to which refers. 7t9 
distinction between original and substitutional, 720, 730 
extent of, 735 

failure of, effect of, 735 * 

takes effect notwithstanding death of legatee in testator's life 
time, 608 « ^ 

when donees take as an original gift, 733 * 

ambiguity, gifts void for, 679 

ambiguous words construed according to scope of whole will, 653, 654, 806 
in favour of cllildren, 670, 671 • 

heir or next of kin, 671, 072 • 

* named donee, 763,^^04 
pcrsoift intimate witl\ testator, 071 
, TclativesyO?/ , , 

t so as to^void ca^cious itsult, 669, 670 
illegalify, 668 * 

* intest^jy, 665 

uncerUunty, 679 

I ambiilatory,” will said to be, 509 • s 

” and ** change into ** or,” when court wOl make, 676, 826, 827 

where part sentenoeiheeoiiiis iaoperative, os i 
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Andrews v. ParlingUm, application of rule in, aa to distribution, 718, 719 

in, not applied, when failure of gift possible, 720 
* when applicable, 719 

animals, gifts for benefit of, validity, 536 
animiu reiocandi, essential to valid revocation, 563, 564 
annuity, gift of, when inferred for life only, 777 

to servant '' as long as she continues in service of a person,*’ effect of, 
759 

included in term “ legacy,’* 704 
apparent ” alteration, meaning of, 559 
« appertaining," as affecting gift of landR, 699 

appointment, exercise of power by will, execution, 557 

under power, devolution of property where ineffectual, 621, 622 
title under, from what derived, 620, 621 
apprentice, gift to bind infant, effect of, 778 
appurtenances, when land passes on gift of, 699 
arm-chair rule, limits of, 641 

" articles of dom<\stio use or ornaments, " as to meaning of, 710 

assent of personal representatives, necessary to vesting of devise or bequest, 583 

“ assigns,” use of as word of limitatjon, 77J 

assumed name, signature of will in, effect of, 548 

assurance, policy of, disposition of, 523 

asterisks, use by testator, effect of, 561 

attestation clause, not strictly part of the will, 553 

presumption arising from presence of projicr, 555 
form of, 553 

in presence of testator, what amounts to, 552, 553 
intention of witness to make, necessary, 554 
methods of valid, 553, 554 
mode of, 552, 653 
place of, 663 

attesting ditnesa, subsequent marriage of devisee t/O, effect of, 557 

witnesses to codicil, effect when legatees under W'iH, 556, 557 
di'scriptioii of, 554 
gift in trust to, effect of, 556 
to, effect of, 666 

siiporfluous, effect of, 557 
incapacity as donee, 537, 656 
< may sign will for testator, 549 

presence of, 551 

production of signed will by testator to, presumption, 551, 

’* 562 

signature or acknowledgment in presence of both, 552 
signing in presence of testator, what will amount to, 552 
who may 555, 556 , , 

bank balances, inclusion in term ” mdney," 705 
Bank of England notes may be described by locality, 696, 697 
bankrupt, payment of uppofutod fund where appointor is an undischarged, 621 
bankruptcy, gilt determinable on, effect of, 774, 775 

' for life or other interest subject to forfeiture on, how construed, 
* 840 

over on, how construed, 805 
hare possibility, disposition of, 521 , 

•V begotten," description of obiidren aa, effwt of, 744 
bequest, assent of personal represontalives necessary to, 683 
may carry real property in propei context, 704 
meaning of, 500, 704 * 
operation M exorcise of power, 618 
‘‘ perpon and his issue," t<^ effect of, 791, 792 
peisonal estate, of, to parent and children, how construed, 789. 790 
bills of oxchange^aaSeelritios xor rnpney, 709 * 

blanks, filling up ofl presumption as to, 560 t ' 
bond, bequest of a, effect of, 523 
book debts, bequest of bysiness may ooofprise, 700 • 

or to be TOm," dqsDription of class as, effect of, 723 
" building " may innlude land, 702 
burden of proof, os to meaning of words, 656 
boiineis, bluest qf (eitidpr’s, effect of, 699, 700 
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buBineas, gift of stock of, to 8\iGcesftiTG doneos, elfeot of, 528 
oanoelling, rerooation not offoctod by, 571 
capacity, donee to receive gift, of, 641, 642 
capita, see per capita. 

capital, when gift of inooine does not incliido, 698 

caprice, coriatruotion against dispoaitions subject of, when will ambigaous, 000 • 
will may be subject of, 069 

“ carriage,*’ meaning of, 710 * 

change of name by donee before testator’s death, otlcot of, COO 
character, incapacity not arising from unmeritorious, 540 
charge, creation by conditional gift, 792, 793 * 

lapsed property, on, odect of, 617, 618 
upon income when a charge upon corpus, 698 
charitable corporation, licenco in mortmain required where land doviswl to, 544 
gifts, application of cy-pria doctrine to, 643 
lapse of, 618 

chattels oonaumod in the use, elfeot of successive gift of, 527 -529 
gift bv description of locality, effect of, 697 
of possession of, effect of, 774 
liability of life donee of, 529 

limitation over after life interest, when ineffectual, 628 
succossivo limitation of, validity of, 527, 528 
vesting of successive interests in, 529 
child, diwise to parent by, effect of, 612 

gift to, who bwomea deoeitfipd, effect of, 61 1, 612 , 

children, as word of limidKition, 766, 787, 788 

bequest to parent and gift over on failure of, no implication whor< 
children left, 849 

construction by the court in favour of, 670, 671 
description as, of named person, 744, 745 
gift over of jicrsonal ostaio on failure of, construction of, 839 
on death without, 839, 846 
to, in share of parent, 73 1 , 732 

those ” now living,” effect of, 714 
“ issue ” may be corilliKid to, 753 
may bo construed as ” grandchildren,” 744, 745 
means legitimate children, 735 
clioscs in action, as subject of )Niqu<)st, 622, 523 

not described by locality, 696, 697 » 

ordinarily passing as ' ' apjjertaining,” 099 
Christian name, equivocation arising where ^ wo jM^rsons have fiame, 645 
Church of Korae, invalidity of gift to order or socioty of, 538 
('■lass, application of rulcsrfif convenience to, 720 
ascertainment of, 714, 716 

• in QAHo of substituted donees, 734 

momlicrs when taldng under an executory devise, 723 
of ” issue,’* *754 
** next of kin,” 756* 

“ relations” 768 

when taking under a limitation of realty in f uturo, 722 
” Iwm or to be Ixjrn,” effect of doB(;ription, 723 
death of meinb<jr2>ofore t<»tator or distribution, effect of, 716, 717 
dcjMcriptinn by enumeraliin, 743, 744 
determination of period of distribution to, 717, 718 
direction as to vesting of gift to, effect of, 799 
distribution to, when taking at birth, 718 
executory device to children attaining certain age as a, 722 
first rule of convetiioaoe for ascertainment of,* 716, 710 * 

gift, construction of, where som^ members named, 016, 616 
doctriim of lapse as applied to, 614* » 

issue of deceased child nobiifcluded in*, 61u • » 

meaning of, Wi, 616 * * ‘ 

over to, effect where not in existence, 607 ' 

proviso against lapse m, effect of, 6H ^ 

to, at specified age with power as to mamtenanco, vesting’s!, 81S * * 
twenty-one, alternative gift as affeotingi 801 
.carrying interest applied to maintenance, effect on vesting, 816, 8l7 
children as, taking parent’s shM, 731^732 
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ohuw, gift to, not ucertaiiuiblo until testator’s death, effect of, 611 
, on a contingency, aacertamment of persons entitled, 715 
parents and isBuo as a composite, 732 
ax>on contingency to, eiOfcot of, 812 
' validity of, 637 

I ^ where part of ciass excluded by rule, effect of, 543 

issue, of, ascertainment of, 754 
next of kin, of, ascertainment of, 756 
X>OBtponed gift to, bow substituted gift eiffected, 732, 733 

until youngest attains Bi)ecified age, effect on vesting, 
• 813, 814 

second rule of convenience for ascertainment of, 718 
substitutional gift in ease of member of, 731 
time when ascertained 616 
uiunarriod persons, of, as to gift to, 710 
validity of gift to, 63? 

vesting of gift to, where gift over takes place on death, 820 
classes, example of gift to a combination of, 782 
codicil, adeoriied or salitificd legacies not revived by, 681 
attesting by legatee under will, effect of, 560, 667 
confirmation of will attested by legatee by, efifoot of, 680 
by. 675, 676, 580, 581 
construction and effect of, 679 
definition of, 607 

, effect where executed for limited purpose only, 682 
evidence of confirmation by, what amounts io, 676 
gift of residuary estate to number of persons revoked ns to one by, effect 
of, 682, 683 

mistake in reference by, effect of, 676, 677 
reference to persons or matters in will, effect of, 679 
will by date by, effect of, 676 
revival by, 677 

revocation by, effect of, 605, 668 
un attested alterations as affected by, 661 
validity of will as affecting, 607 
cohabitation, avoidance of condition relating to, 585 
company, shaves in, right of disixisitioii may be restricted, 626 
com]x)site clnss, gift to parents and issue as, 732 
« concurrent a ills, as to probate of, 608 
condition, against litigation about will, validity of, 631 
amounting to a trust, effect of, 684 
attached to gift may be avoided, 683 — 686 
construction where precedent or subsequent doubtful, 798 
contrary to public policy, nature of, 685 
donee accepting gift must comply withf 598, 699 
enforcement of, 694, 695 ‘ 

imposition on donee outside will, evidence as to, 648, 649 
in terrorem, doctrinc'as to, not applicable to real estate, 590 
voidable by donee, 688, 689 
instances where substantially peiiomicd, 693, 694 
idvalidity as affecting vesting of gift, 691 
non-performanoe donee excuse of, 69U692, 696 
postponefhent of distribution due to attached, 718, 719 
precedent, conditions not forming a, 802 

consent to marriage as, when voidable, 589 
gift over on xipn -compliance with, effect of, 689 
nature of, 685 

* vesting of particukr estate subject to, effect of, 801 
• when oonstraction favours vesting, 797, 798 
« ffift fails on impossibility of peffonnanoe of, 690, 691 

pnesumptipn arinog from nature of postponement of vesting by, 799 
release of dohee fh>m performflnee of, 6M* ' 
relief ^lgain8t, power of the court, ^596, 696 
requiring consent Ao marriage, construction of^ 696, 597 
subsequent, gift o^on non-compliance with, validity of, 689 
t nature of, 585 

when vested or contingent interest subject to, 585 
lubstanttal perfonwnoe of, what amounts to, 69** 
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condition, testator's right to attach to gifts, 583, 584 
time of performance of, observanco of, 594 
voidable by donee, 688 
conditional fees, as to, 683 

gift, additional or substitated legacies for, how taken, 704* 795 
conaideratiou for, as affecting riglus of donee, 530 
creation of trust or charge by, 702, 793 ^ 

may arise whore condition attaches to series, 703 
option to purohagQ as, 529, 630 
power of court to alter conditions of, 799 
validity of, 629 

when not contrary to public policy, 684 
words not construed as, 792 
revocation, testator may effect a, 572, 673 
will, validity of, 611 

conduct, acceptance of gift inferred from, 699 

confirmation by codicil, conditions of gift not neocssarOy affected by, 581 
effect of. 575. 676. 680, 681 
evidence of, 676 

conflict of laws, application of canons of constniotion with regard to, 001 
conjunctive alternative gifts, nature of, 729 
consent to marriage, construction of condition as to, 596 — 698 
construction, adoption of testator's position for purposes of, 647 

alternative, whore gift illegal on one construction, 660 
“ and ” as “ or,” or, when court unwilling as to, 820, 827 , 

as to acouravy of doscri]>tioii. 084, 685 

cumulative or substitutional gifts, 784 — 786 
distinction between that of contracts and wills, 641 
persons en ventre sa mire, 740, 741 
vesting, 707, 798 

ascertaining intention for purposes of, duty of the tjpurt as to, 627 
canons of, definition of, (*28 
office of, 600, 661 
restriction on, 804 
costs of proceedings to obtain, 632 
court may bo informed of foreign canons of, 602 

decline to enforce tifcJeon nurohaserin oaseof doubtful, 632 
devise to person ” and his children,*’ 787, 788 
dictionaries and other works may be looked at for purposes of, 6h’5 
documents referred to in will huiy be looked at for purpose of, 634 
duty of the court not to deolitu. 631, 632 , 

effect must bo given to every W'ord, 669 
events which*inight have happened considered in, 647 
evidence admissiole in court of, rule, 632, 633 
exam ploD whore evidence admissible to oid, 640 
extent of interest of donee may be a matter of, 770, 771 
foreign wills, of, application of Knglish canons to, 662 
rule as to, 633 

form of eiprossinii not imprtant for purposes pf, 652 * 

general principles applicable to all wills, 626, 627, 661 
gift over on parent dying ” without leaving children,'* of, 823 - 825 
tajcing place before excrulion of trusts of will, 832, 833 
to class of parents or their cluldreji, of, 734 * 

how far previous decisions bind, 664 • 

loading principle of, 661 

nature of difficulty of, as affecting admUeion of evidence, 646 
document as testam’enUry a question of, 512 > 

no departure from plain words to eacafe illegality,! 607, 668 ' 

original will may be look^ at for purposes of, 833 
presuytpiion against intestacy, 66$ ^ « 

* * anplihable v4xere will creates a cap 
* ■* ■* m interests, 666 

previou| decisions cc^nsidcred for purpose of, 663* 
questions involved in ascertaining intention for purposes of, 627 
rules applicable to wills of real estate, 063 \ * 

, to be regarded in the rejection of wordj^ 660 

time referred to in will, 680 * ' 

as to property comprised, 691, 602 
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construction, usual Sense to be dven to words, 655 

what has been said to be the true method of, 6C3 
when in favour of persons intimate with testator, 67 1 
testator’s relatives, 670, 071 
where amount of gift stated in the alternative, 680 
clauses inconsistent, 674, 675 
lanf^nage conflicting, 654 
will ambiguous, 668 
capricious, 669, 670 

contains a general and particular intention, 672, 673 
words in context ambiguous, 653, 654 
words according to facts, 637 

which have received judicial, 658, 650 
constructive tniats, admissibility of evidence to rebut, 650 
context, as affecting construction of words, 656, 657 

construction whore words ambiguous in, 653, 654 
contingency, application where a condition precedent to vesting of particulai 
estates, 802 

dcRcription of donee, in, 800 

gift to class on a, ascertainment of persons entitled, 715 
happening in testator’s lifetime, 706, 797 
in subject of gift, 801, 602 
to which alternative gift refers, 720 
when equivalent to “ subject to previous gifts,” 802, 803 
contingent gift, direction for severance indicates that gift is not a, 819 

that gift ” vests ” on ce^^in event makes a, 799 
over, effect of failure of, on contingency occurring, 006, 607 
post ginned gift remaining a, 818 
survivorship to, 726 

vesting of, ])ropcrty to which rules applicable, 810 
when rules as to vesting applicable to, 808, 809, 816 
'interest, as subject of disposition, 520 

when subject to a condition subsequent, 585 
remainders, construction of hmitations taking effect as, 663 
contract, contents of a will may be the subject of, 514 

disposition of property during life, no avoidance of, 615, 516 
enforcement of, to make gift by will, 515, 516 
contradictory evidence, none admitted in respect of terms of will, 636 
« conveyance, may be of a testamentary nature, 510 

conviolion, as evidence that testator was killed by donee, 639 
convicts, testamentary capacity of, 636, 536 
co-owners, rights of disposition of, 523 
copyholds, as subieot o! disposition, 519 

to the nature and effect of will of, G22 
power to devise, extent of, 622 , , 

corporation, change of name of, as affecting gift, 690 
devises to, statutory provisions as to, 544 
gift of land to, yjidamlity of, 543, 6^ 

• gifts to, when void, 536 

hoiV far licence in mortmain to take land required by, 544 
• instances where entitled to take land without licence in mortmain, 543 
validity of bequest of personal property to, 644 
corpse, dispositiort of, effect of, 625 ^ 

I'wpvtf, determination of periocl of distribution where condition attached to gift 
of, 718 

» gift of, by gift of income, 697 

, personal estate, of, application of mles of convenience to gifts of, 721 
« correction, must be made by court of probate, 635 
costs, proceediiv?8 to obtain construction, 632 

recovery of speciflealiy bequeathed debt, 623 
^ court may^ezouse^fioTvuance m ooz^^irion attached to ^t, 592 
of conat^ctiotf. And Ue constriction. • • 

I meaning of, 509 

probate, evideneex admissible as (o testamenttiiy nature of document 
/ by, 612 ,, . 

fUse pf term, 509 

power to giant relief against oondirions, 595 
puts itself m tpatato^ position^ in wbai cases, 641 
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** oouuD," moaning of, 739 

covenant not to revoke will, when une^orcoable, 615 
creation of interests, power of disj^tion only extends to, 526 
crime, avoidance of conditions inciting dont^o to commit, 585 
cross-executory limitations, when arising by implication, 853, 854 

limitations, implication of oross-limitations not prevented by existence of,, 
854 

remainders, gift over to survivors in tail of several childi-cn ab^oreating, 720, 
727 

when implied, 862, 85S 

cumulative gift, inferences from the context for or against, 785, 786 
when intention as to clear, 784 
custom, meaning of words may depend upon, 057 
customary copyholds, inclusion in gift of land," 702, 703 
freeholds, as subject of disposition, 519 
cy-frk» doctrine, administration of charitable trust funds according to Iho. uio 
application to lapsed charitable legacies, 018 
as applied to successive interoRts, 787 
rule of construction, 628 
gift to charity admiiiistorcd according to, 636 
nile giving rise to the, 672, 673 

damages, contract to make gift by will enforceable by way of, 515, 516 
right of action for, as subject of disposition, 522, 523 
daughter, death in testator's lifetime leaving husband surviving, effect of, 611 
share to go over on death unmaihod, effect of, 611, 012 
dead body, disposition o^ effect of, 625 ' 

death duties, when appointee under power cannot disclaim to avoid, 001 
gift at prior donee’s, when taking effect, 829 

during widowhood with gift over on, oonstruotion as to remarriage, 
805 

over on, and intestacy, 847 

before becoming entitled, 833 * 

receipt oi legacy, validity of, 831, 832 
vesting, 833 

coupled with another contingency, when taking effect, 829, 830 
in event of, how construed, 828, 829 
life estate implied from, 846, 847 
lapse of gift on, 538 

lifetime of third iierson without issue, in, extent of reference, 837 • 

member of class before t<e8tator or distribution, effect of, 716, 717 
tenant for life, of, contingency may r confined to, 830 
time of, contemplated in gifts to indis idiials, 730 
when regarded as a> contingency, 829 
will speaks from time immediately before, 691, 092 
debenture stock, included i/i term " deb^tures,’’ 710 
debentures, meaning of, 710 * 

debt, as to order for ]>aymont or charging on real estate, 844, 845 
bequest adeemed by payment in testaUVs lifetime, 604 

of, effect of, 623 » 

costs of recovery of specifically bequeathed, 523 ' 

extrinsic evidence not admissible to show that legacy intended to release, 643 
lapse of gift of, 608 

release of, effect ^f, 692 . * • 

deceased child, issue of, not included in class gift, 610 • 

legatee, gift to executors or administrators of, effect of, 609 
person, gift cannot be made to, 538 

of personal estate to*thc heirs and assigns of, uffeo^ of, 609 
to form part of estate of, effect of, 638 ^ » 

declarations of testator, admission wl!3>ro made before or a^ter execution, 551 
as to intention, time of, 646 ^ 

deed, will in form'd, validity of, 646, • » * ^ ^ ^ 

delegation, none in respect of revocation, 660 * ' , 

delusions, existence or non-existence of, as true criterion of unaoundness of muuL 
634 * » , 

dependent relative revocation, instances of, 573, 574 
what amounts to, 573 

deposit fieoount, money on, may be rea(% money, 708 
" aesoendants," as word of limitation, 767 , 
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** doscop.dants/’ afloeitainmeDt of class of, 746 

gift to reprcvieritativos may mean, 758, 759 
take pir captlUt 746 
to whoat ordinarily referring, 746 
dc8crip;,ion, adequate in part, effect of, 686 

admissilnlity of evidence to identify subject, 637 

in cases of eq^uivocation 

• in the, 643, 644 

as “ children ” of named person, 744, 745 
change of circumstanoes, effect of, 689, 690 
children as “ begotten ” or “ to bo begotten,’* of, 744 
designattoii by name or, 688 
douoo^ of, as before named,” 689 

oonsideralions affecting, 713 
contingency in, effect of, 800, 801 
examples of upphuation of rule as to JaUadermnoircAlo, 685 
enumeration of donees by testator not satisfying, effect of, 742, 743 
error of, must 1)0 proved befoio name prevails, 689 
evidence not admissible where question not one of, 646, 647 
false, whore not affecting gift, 685 
general, of property, what it includes, 694, 696 
generic property, of, application of rule as to speaking of v ill, to, 602 
mistake in, when evidence not admissible as to, 641, 642 
partly true as to several objects, effect of, 088 
property ” now ” owned, effect of, 693 

of, by locality, effect of, 695, 606 

whore limitations applicable to one kind only, effect of, 
695 

relationship, by, refers to persons related by blood, 739, 740 
specific property, of, accuracy of, 691 
time at which objects to be ascertained according to, 681 
(iruo as to one subject, partly true as to another, effect of, 687 
when including a person cn ventre ea fw^rc, 740, 741 
terms of cannot be ouUrged, 084 
destroyed will, no revival of, 677 
dostructiou, burden of proof as to, 572 

declaration by testator as to, effect of, 671 
evidence of intention necessary to revocation by, 569 
extent of, to work a revocation, 670, 671 
incomplete, does not effect revocation, 670 
partial, offcct of, 571 

piesumption of intention to effect, 671, 572 
revocation by, 609 

stranger may effect complete, 570 * 

detcrminablo life interest, distribution where gift postponed to, 717 
nature of gifts croatinjj;, 774, 775 
devise, assent of personal representatives to, 583 

devisee and his heirs lyale or heirs female, to, effect of, 765, 766 
. ” family,” to, presumption as to, 747 
meaning of, 600 

operation as execution of TOwer, 618 
person and his issue, to, effect of, 701 
when not Oiperating as an execution of power, 619 
^tionaries, admission to hoover ordinary Vneaning of w'ords, 634, 635 
court may consult as to 0 Fdinai 7 meaning of wor^, 658 
die witJiout issue,” construction of, 833, 834 

leaving issue,” construction of, 833, 834, 837 
^ different countries, as tq probate of concurrent wills in, 508 
' direction, adninistration not necessaijjfjy ordered under testator’s, 507 

as to ^yment, application of rule in Andrews v. Partington notwitb* 
stdiiding, 720^ • 

* tfiat doneo is testatar’s h^,*iq^oct of, 76j| . 

to i4y, mft contained in, 811, 812 

oistinotion between gift and, 811, 81ik 
, disoi^er, as to what oonstita^, 599, 600 

^ donee’s rights in^t^l^ct of gilt of two properties, 600 
positioifold n^e after, 600 
retraction of, lights at to, 600, 601 

f •• 
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dboretionary gift» where application at diaerotion of another ])cr8on, effect of, 770 
trust, vesting of legacy as affected by, 8] 7, 818 * 

disposition, extent of power of, as to interests ereateil, fi2C 

propeity disposed of, 618 > 

future power of ca^pot be creatwl by lostutor, 636, 037 
inoperntion of, whore following signature. firiO 
rcstriotioii on donee's rights of, effect of, 772, 773 • 

testator’s statutory power of, 617, 618 
when void for uncertainty, 678. 679 
words referring to rights of, effect of, 770 
disputing will, condition against, validity of, 031 
distribution, ascertainment of survivors at period of, 721, 726 
contiat may require a stirpital, 782 
death of member of class before, effect of, 710, 717 
dotenninal ion of, 717 

Urst rule of convenience applicable to, 715 — 7J8 
generally jicr capita, not per Mirpvft, 781 
gift to alternative donees, of, 728, 729 
grouf) of individuals, 724 

rule in Afuitews v. rartington as affecting, 718, 719 
second rule of coincnicnoo applicable to, 718--720 
survivors, to, time of, 725 

where gift of corpus |instf»onod by conditions attached, 718 
postpotKHl to life interest, 717 

distriliutivo construction, oases of, as distinguished from oases ofinijilienf ion',K63, 
854 • 

divesting elausp, time of ojicration of, 828 

construction of coiulitions as to, 822, 82,3 

gift over on jiareot dying “ wdthout leaving children/’ oonHtriied as not 
to cause a, 823, 824 

survh orship clause us causing a, S27, 828 • 

dividends, unlimited bequest of, effect of, 007 
divorce, ns affecting gift to wife during widowhood, 761 , 702 
documents, nature of which court of construction may look at, 034 
purpose's for which admissible as evidence, 050, 661 
domestic servants, as distinguished from “servants/’ 700 
domicil, ns affecting disposition of movables, 617 
marriage us affecting, 502 
revocation not effect ed by change of, 665 
donee, acceptance and <list !aimcr of blended v ifts by, 000 
of gift hy, effect of, 697, 59- 
application of rule as to description ot, 086 
ascertainment of thd, 536. 537, 713 
capacity to receive gift, 541, 642 

change of namo*l>cfor6 death of testat-or by, effect of, COO 
character of estate taken by h(;ir as, 637 
of, no bar to gift, 640 
condition voidable by, 588 

considerations in ascertainment of the, 713, 714 • 

description applicable to several individuals as, effect of, 714 
as bolder of an office, 767 
of, effoet of contingency in, 800, 801 • • 

when parol Evidence admissible as to, 644 
dosiOTiation fay name and description, effect of, 688, 689 
disability of, arising from law of foreign country, 541 
evidence not admissible as to wishes dC testator verbally expressed ^,630 
f.'iilure of gift for reasons personal to, 601 , 

gift for benofft in a particular mniiner, 778, 779 
to, “ and bis children,” how oonstruefH, 787 
♦ heirs,” 764 • 

*jssue,” 791 • * • • * 

incapacity of, on kuling testator, 639, 640 
may be exenseU non-pcrforxiance of condition, 591 
meaning of, 500 • 

must he an ascertainable object, 514 

not performance of condition through dwn ignorance, 692 i 

Option Uf purchase, rights and duties as tOj^30, 631 
presu mption as to gift is in favour of, 763r<64 * 
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donee, quantity of interest taken whore rights given are not of disposition, but 
personal to, 773 

relief against oondition granted to, 595 
Tights to make selection, 531 
setting aside of gift obtained by fraud, by, 639 
test aaoptod by the court in identifying the, 689 
title by will of, conditions necessary, 513 
trusts and conditions imposed on, evidence as to, 048, 649 
donees, onumoration by testator, effect where not consistent with actual number, 
742, 743 

gift to alternative, on distribution, 728, 729 
presumption as to intei'ests whore named together, 786, 787 
double portions, as to presumption against, 784 
easement, ns subject of disposition, 519 
creation by will, 626 

gift of " grass for a cow ” creating an, 774 
transfer by will of, 519 

ceoontrioity, not in itself ovideiice of unsoundness of mind, 532 
“ offecLs,” gift of, offe<;t of, 700, 701 

ejundetn ijeneria rule, application to meaning of words, 082, 683 
“ eldest male issue,” as words of limitation, 766, 767 
purchase, 752 
son,” as worth of limitation, 766, 707 

meaning of, as words of pun haso, 748, 749 
election, disposition of non -disposable property may raise question of, 624 

no estate raised by implication in gift of‘‘another'8 property under doc- 
trine of, 845, 846 

when heir put to, as to after-acquired property, 617 
emblements, as subject of disposition, 621 
wntre sa mire, child is ” living ” when, 741 

» construction as to persons, 740, 741, 788 

rulo against perpetuities ss affecting persons, 742 
validity of gift to child, 637 

English language, use by foreign testator, considered in discovering intention, 601 
enjoyment, inference arising from unrostricted rights of, 773 
nature of condition showing poslponomorit of, 799 
‘'entillod in possession,” construction of, 833 
” cnf.it led,” meaning as subject of judicial determination, 658 
onumpratioii of donees bv testator, effect where inooiisiatcnt with actual number, 

742, 743 

rejection of by court, 743, 744 
items of pioporty also ^iven under single denomination, 688 
equitable interests, as subject of disposition, 622 ‘ 

equivocation, arising whore two persons found tp have same Christian name, 645 
evidouce of intention admissible iii case's of, 643 
meaning of, 641, 645 
W'hon not arisiag, 645, 046 
“ estate,” effect of gift of, 701 

estate in fee tai> special, nature of devise creating an, 765, 766 
pun autre we, as subject of disposition, 620 
creation of, 636, 527 

tail, devise* to person and his heirs may creafle an, 764, 763 
limitation to person and his chifdren as an, 787, 788 
testator may not dispose of real estate subject to, 524 
when devise does not lapse, 610 

inferred from dswise of real estate, 860 — 852 
. estoppel, os to beneficigry taking possession under w'lU being subject to, 523 
otymologicAl rapaning, ordinary meaning of word not necessarily the, 658 
evidnnne. krliniMinn of, as donee's undertakings, 048, 649 

< testamentary nature of dotfiiment, 512 
f <,estator*SrfleclRration,mado before or after esecution, 

661, 600. 643, 644 

in cases of equivo<!iation of dessription, 643, 644 
opuri of construction, general rule as to, 632 
respect of identification, 637 • 

presumptions, 649 

to ^icw testator’s meaning, 640, 641 
translate the language used, 634 
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eTulence, to onitnary meaning ol wonU, 638 

charaoter of, odniitlod a*i to intention, 050. 651 

diftioulties of construction as alTccting admission of, 046 

documents referred to in will as, 034 

exainplcM <jf conslri^tion with aid uf, 040 

further, when admissible as to meaning of words, 038, 639 

intended alterations may ho internal, of, 560 * 

intention, of, when excluded, 647, ti4S 

none of testamentary dispositions not duly expressed, 630 

not adniitfwl to vary terms of will, 635, 636 

object of, in respect of tnists and oondilions itnpevsed on donee, 649 
presumption as to altorations rebutted by, 560 
testator’s knowledge may bo the subject of, 6*10, 64 1 
usage of persons acting under a will, of, whmi admitted, 647 
when closed as to donstruction of words, 642 

not admissible aa to mistaken description. 641, 642 
testator's moaning, 638 

excoiiti on A nd s^e. signat uro. 

document not neiv'Msarily a. will by method of, 5J0 

instrument of revocation, of, 568 

]K)wcT of (Cppointnu'nt by will, essential, 657 

prcBUtnpfion <if due, 655 

proof of diu‘, 555 

will, of, 547 — 552 

*' cx<*(*utor,” aa word of j^inidnhon to pass the fee simple, 764 

executors, admission of cviduiico to W'but claim to residue by, 650 

appointment of ii‘<sistaii(H or coadjutors to, efleot of, 506, 507 
bequest of debt or bond does not oust riglit of, 523 
deceased legatee, of, elicct of gift to, 009 
gift to another perMui’s, elTect of, 776 

evidence admitted as to, 650 • 


]iaynu'nt into court of infant’s legacy by, eff<*ot of, 541 
jiower to pay into court liinatie/s h^gacy, 541 
** fxeoutor'.hip exponsca,” meaning of, 659 

executory devise, aKocrlainTncnt oi inembors of class taking under an, 723 

class of childwm attaining certain age, how construed, 722 
description of oIah.s which may take ctb'Ot as an, 723 
interests, as tubjeet of disposition, 620 
Cl cation of, 526 

iailuie of i.'>.sue, construction of gifts on, 833 

estates for life only takc i under gift over, *839 
exclusion of sirtlutory nJo, 834 
imniecIiaU: gift, issue hiding t<‘-Btator’s own, 838 
jierson;^! events, coupled with, 830 

yH‘rstmalty giverrover on death without leaving ishiio, 837 
referring to insuv taking under previous gifts, 834, 835 
remainder, issue taking pt4or estaicR, 838 
taken as personal provision during life, 838 • 

implication fiom gift over on indefinite, 850? 851 
none, if gift over restricted in time, 851 • 

failure of such issue, construction of gifts on. 834, 851 

jnUa mnnMratio non r/bce^ cum^dt vor-porti conMaly applicA^tion •£ maxim, 685 
“ family,” aa word of limitation, 767 • 

devise to, iiresumption as to, 747 
gift of mixed fund to, clicct of, 748 

to, may bo void for uncertulnty, 748 
meaning of, 747, 748 • 

farming stock, successive gift of, cffeciaof, 528, 529 
fee simple, contrary intention to give, mfcroric« as to, 775 
devise fJb “ executor ” iriay^pasa the, 7<i4 • ^ 

perspn and his heirs usually givcH*a, 764 • 
gifts of income only passing the, 776, 777 • 

felon, capaeity as dooiee, 541 • * 

felony, fraud in respect of a will amounting to, 5l4 
feudal system, dlsjxjsition bv will under the, 518, 519 ^ 

“ first and every other son,**^ as words of limitation, 766 • 

seednd cousins,’* persons held to be, igclude^ in term. 739, 740 
son,” meaning of, 748, 749 


( 61 ) 


M m2. 



Index. 


5\'JLLS — continued. 

** ior ever,” devise to donee for, effect of, 774 
foreign coiintrv, disability of donee arising from law of, 54 J, 542 
domicil, burden of proof whore testator has acquired, 659 
land, law governing will of, 658 

language, jurisdiction of the court not ousted where will in, 630 
marriage, revocation by, law governing, 662 
property, law governing dispositions by will of, 516, 617 
will, application of Knglish canons of construction to, 662 
as to probate of, 668 
construction of, 633, 661, 662 
evidoiico as to technical terms in, 634 
translation required of, 635 

words construed in their ordinary sense, 662, 663 
forfeiture, alienation, on, clause refers to “ by way of anticipation/* 841, 842 
not when against will of donee, 840 
clause, burden of proof as to operation of, 840, 841 

gift for life or other interest subject to, constiuction, 8*10 
power of attorney not causing, 842 
formalities of valid will, 645, 546 
“ fortune,’* moaning of, 710 
fraud, setting aside of gift obtained by, 539 
‘‘free from duty,” meaning of, 608 
freeholds, as subject of disposition, 618 

friendly society, disposition of nomination under rules of, 625 
friends, construction in favour of testator’s, 671 , 

” friends ” treated as synonymous with relations, 767 
” funds,” gift of. moaning of, 701 

furniture, gift of house of, ending with ‘* all other effects,” effect of, 700, 701 
meaning of, 710 

future gift, unboni illegitimate children, to, invalidity of, 738 
vvhen failing on death of legatee, 612 
illogitimatc child, invalidity of gift to, 542 
interests, creation by will, 620 
power, testator cannot create by will, 630, 637 
gonei’ttl description of property, construction of, <504, 005 
power, co-existing special and, exorcise of, 625, 020 

execution by will by married woman, cifeot of, 621, 022 
excicise of, 018, 610 

general devise or bequest before creation of. effect of, 020 
natuie of, 619 

when general doviso or bcqTiest not an execution of, 019 
residuary gift, interests included in, 605 
generic property, accuracy of description of, effect of, COO, 091 
rule as to spoaking of will applied to. 692, 693 
use of possessive adjcfctiv'e as affecting gift of, 692, 693 
gift-, absolute, arising where gift fettered with trusts winch fail, 674 
acceptance of, effect of, ^)7, 598 
• accessories follow the, 093, 694 
ademption of, 002, 604 
at specified age, SOI 
benefit of animals, for, validity of, 536 
capacity of donee to receive, 641, 542 ^ 
character of, inference from, 777 
conditional to class, vesting of, 817 
conditions of an effectual, 613 

construction where amount seated in the alternative, 680 
contin^noy in subject of, 801, 802 

disability to reooive arising from law of foreign country, 641, 642 
disclaimer of, what may- amount to, 699, 600 
ilistinotion betwecn*d'rection t«> pay and, 811, 812 

time 'Of paymeist and, mav be implied, 813, 814 
dunee a-id his children,” to, oonstniction of, 787 
enforcement of Contract to make, 616,^616 ^ 

enror in part of description does not vitiate, 686 
evidence admitted os to trusts or conditions attached to, 648, 649 
examples where void for unccrts*inty, 636, 637, 078, 679 
exercise of cfption may^deem a, 604 
failure for reasons personal to donee, 601 
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gift, failure for uDCcrtainty where aeleotion oannot be ma4o, fi31, 532 * 

on imposaibility of performanoc uf condition precedent, in what oases, 
690, 591 , 

through act of testator, 601 

non-porformanoe of condition precedent, 605 
where intention to substitute alternate gift not shown, 510 
illegality as causing failure of, 605 
impliod, basis of <ioc*trino as to, 845 
nature of, 846, 840 
income, of, failure of, effect of, 605 

individuals, to, construction in rospoct of gift to a class, 81<i, 817 
interim maintoiianoe, of, 816 
“ lands not settled,'* of, property passing by, 694 
may bo by reference, 793 

explained by recital, 684 
moaning of, 609 

luisdrscription not affecting, 686 
must bo capable uf being so disjiosod of, 513, 514 
named person “ or his heirs,’* to, ollect of, 751, 762 
objects of, w'hen valid, 538 

one of a set of persons, to, when void for uncertainty, 080 
over, effect of, where inconsisbuit with gift of absolute interest, 771, 772 
happening of contingency in, efftnit uf on prior gift, 600, 007* 

in testator’s lifetime, 796, 707 • 

implication from, of absolute interests, 848, 849 
» life inU'Tosts, 840, 847 

inferences from, 726, 727 

as to vesting of prior gift, 800 
inttmtion of testator must be shown as to. 804 
on bankruptey, 805 
death, H2H 

before becoming entitled. 832, 833 

death of life tenant or under age, 825 
execution of trusts of will, 831, 832 
legacy is payable, 832 
receipt of legacy, 830, 831 
vesting of legacy, 833 

of child nredciccasing ti stator, 610, 611 * 

named person^ to »ns entitled in case of intestacy, 847, 

hi' • , 

presumptive heir-at-law, 846, 847 
undgr iwenty-oiio or before marriage, 820 
without children, 823, 839 
« « or under twenty-one, 824 

heir. 830* 

issue. i9ee failure of issue. 

failure of children, 849 ^ 

issue. iVee failure of issue. , 

giving validity to. a condition otherwise void as in Ur^ortm, 689 
parent’s death without lasue, when vesting, 821 
particular event taking effect generiUy, 803, ^04 
prior gift not dlvostcd where contingency not arising, ft)7 
release of donee by person entitled on, 694 
validity of, 629 
vesting not prevented by, 820 

of gift inferred from cxistSnoo of, 808, 809 
when taking effect on a (bstributivo constrdotlon, 864 • 
where failure of issue not wit An statutory rule, 836, 837* 
postponement 814 * ^ • 

presumption as to, is in favour of dofloe, 7^3, ^04 ^ • • 

%hore*a]pp^ring iUd);al on one construction, ^6 

spocthc thing given twice in same or different instruments, 
• 784, 78o » 

property not the subject of a, 524 

of generic nature, effort of, 690, 601 • • 

quantify of.mtereat in, not rut down wlicre clear, 762, 703 
reid (i^tate only to class, 722 

:a.- 1 ..... ... ..it ..A .f />0«i 
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giit/reoitiU may explain, 684 

remains contingent until ascertained, 801, 802 
rejqdue of, effect of, 713 

same thing to two persona, of, how reconciled, 678 
setting aside where obtained by fraud or' undue influence, 539 
so long as *’ certain circumstances continue, effect of, 774, 775 
speoirio property accurately desi'ribed as to part, effect of, 691 
stated purpose, for, effect of, 777, 778 
, testator’s right to attach conditions to, 583, 584 

to “ the children of A. and B.,** how taken, 745, 746 
until marriage, effect of, 608, 690 
validity where tii child en ventre aa mire, 637 
vesting of. And ate resting. 

as affected by invalidity of condition, 691 
where subject to contingency, 606, 607 
when clearly cumulative, 784 

not void for uncertainty, 679 
void for uncertainty, 667, 678, 679 

word.s expressing distinction between time of payment and, effect of, 812, 813 
gifts, blended, acceptance and disclaimer of, 600 
order of payment, 844. 846 
successive, contingencies in, 802 
goods and ohatteds,” personal estate included in gift of, 701 
“-goods,” personal estate included in gift of, 701 
grammatical error, not material, 652 * 

worls, usual rules of grammar to bo applied to, 656 
“ gi-andchildren,” aa to meaning of, 745 
grandchilditin, aa to rights of in absence of children, 745 
ground rent, gift where lands leased, effect of, 099 
growing cro^js, gift for life of, effect of, 528 
habits, testator’s, admissibility of evidence as to, 642 
half-blood, included in description by relationship, 739, 740 
” have no issue,” construction of, 833, 834 
heir, a word of limitation and description, 749, 767 
at common law, person referred to, 749, 750 
bequo«5t of personal estate or mixed fund to, effect of, 750, 751 
character of estate taken by, as donee, 637 
devise to, of a particular character, effect of, 750 
direction that donee is to be testator’s, interest created by, 765 
favoured in case of ambiguity, 671, 672 
gift over on death without, 830 
held to take under limitations to “ nearest,*’ 672 
moaning of, 749 

not excliidt^ whore certain gifts pver canr.ot be read distribu lively, 854 

testator failed to contemplate all contingencies, 806, 807 
of living person, ineaniy^g of, 749 
nulo against disinheriting, 667 
heiilooms, custvraary, not disposable by will, 624 
heirs, dovWe to person and his, may oroat© estate tail, 764, 765 
female, deviso to devisee end his, effect of, 765, 766 

, of the body, person to take by purobase under devise to, 760 
^ lawfully begotten, estate created by' devise to devisee and bis, 765, 766 
male, devise to devisee and his, effect of, 766, 766 
moaning of, 760 

of the body, effect <jf devise to, 750 
of the body, meaning of, 749 
holder of au oflRoo, description of dcyiee as, 767 

homicide,- incapacity to take not arising where excusable or justifiable, 640 
hotchpot clause, con^jt ruction of, 842 
‘ of, 842 * \ 

recital of advances as affecting, 643 , 844 
time at which operative,. 842 
hou^ and premises, effee',^ of gift of, 702 
may include land. "762' 
household effects, meaning of, 710 

furniture and effects, meaning of, 711 
meaiffxig of, 710 
goods, mer ning of, 711 
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household servants, as distinguished from ** servants,’* 760 
husband and wife, oondition to produce separation of, avoidance of» 68J, 686 
gifts in joint tenancy, how taken by, 780 
donee designated by term, 761 • 

right to an estate by the curtesy where wife dies in testator’s lifetime. 
611 * 

id cerium est quod oertum reddi poiesi, application of maxim, 679, 660 
idontiheation, admissibility of evidence lor purpose of, 637 

instruetions for will for purj^sos of, OfiO, 661 # 
evidence admissible where not unainbigiu>usly satisfied, 639 • 

may show that words unambiguously satisfy the, 637,638 
land given in partioular parish, 640 
when evideuoe generally admissible as to, 640 
identity of donee, test adopted where different persons satisfy parts of the 
desuription, 680 

illegitimate child, absence of legitimate children as circumstance favouring, 736 
capacity to take, 542, 643 
gift to future, invalidity of, 542, 738 

of a man by a certain woman. 738 
no rule absolutely barring (lartioipution along with legitimate 
children, 737 

not included in term ** children,” 736 
reference to paternity on gift to, effect of, 642 
relatives cannot taae unless uiteution clear l>y will, 736 * 

indications that they are intended to bo included, 737, 738 
relations notsincliidcd in description by roferonco to relationship, 
736, 736 

immovable property, law governing essential validity of will of, 617, 646 

formal validity of will, 668 

implied cross-executory limitatiuns, when arising, 852, 863 

remuinders, when arising, 86], 862 • 

gift, absolute interest from gift over, of, 849 

of, moans by which arising, 849 
basis of doctrine of, 845 

contrary intention may arise from context as to, 848 
estato tail, of, when arising, 850— 862 
nature of, 845, 846 

none whore covenant against alienation would bo infrmgcd, 847 
rule as to, when applicable, 847 
impossible conditions, effect of, 690 

in default of issue, effect of, as a remainder estate tail, 806, 807 • 

tail male, when daughters may take uiidv>i limitation to issue. 765 
inaccuracy of description, isanoiis of construction as to, 684, 685 
incapacity, unsoundijcss of mind as constituting, 632, 634 
income, charge upon indoiGlnitcly, c^ect of, 698 
gift of corpus by gift of, 607 * 

effect of, 776, 777 * ^ 

nature to which prcsiiniption as*to venting applies, 815, 810 
interim payineuts of, ]K>wcr to make, 817, 818 , 

intermediate, gift to contingent class carrying, c/Toct of, *7^3, 724 
presumption of vesting arising from gift of, 816 
when capital intjudod in gift of, 697 , 

incomplete destruction, revocation not effected by, 670 

will, evidence not admitted to complete, 635, 636 
inconsistency, construction of will containing, 674, 676 

gift of same thing to two peraons, how reconciled, 678 
inoonsistent clause, omitted from probate if cancelled in pencil, 647 
gifts, rule as to preference between, 077 • • 

wills of same date, when nmther admitted to j)rcfbate,»667 
several partly, as const! tuiin^he layt will, 6117, 568 
incorporeal hereditaments, as subject of dispositioiT, 51 Q • * 

* • creation bj will, 526 • ‘ 

individuals, description of donee aoplicable to several, effect oi, 714 

gift to, ciAvying inter&t applied to £aaintcnance« effect on vesting# 
816 • 
group of, distribution, 724 • • ^ , 

time of death oiintemplated in, as regards substitutional 
gifts, 730 
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ineffectual appointment, devolution of property on, 621, 622 
infa&t, binding effect of condition to take name and arma on, 593 
capacity aa donee, 541 

discharge of executors by payment into court of legacy to, 541 
invalidity of will of. 634 

“ inherit,** use in aense of “ take in succession,” 765 
initials, attesting witness, of, sufl5ciency of, 654 
sufficient if intended as signature, 648 
insanity. 8eA unsouiidneas of mind. 

institution, devise or bequest to perpetual, may be void, 645 
gift to, voidability of, 643, 644 
instructions for will, when admissible, 050, 651 

paper containing, is not testamentary, 646, 547 
insurance policy, dispi^sition of, 523, 525 
intention, as essential to valid revocation, 503, 564 

character of evidence admitted to show, 650, 651 
destroy will, to, may bo presumed, 571, 572 
devisoe’M l<3ttors not evidence of testator’s, 040 
essential to attestation hy witnesses, 554 
evidence of, admissible in cases of r^qui vocation, 043, 644 
when excluded, 047, 048 
giving effect to ascertained, 628 

mode of reading of will for purpose of ascertaining testator’s, 652, C53 

questions involved in ascertaining testator’s, 027, 628 

rule applicable where will admits of two constructions, 053, 000 

of ('.onstruction when will contains!* a general and particular, 672, 
673 

rules of law applied to ascertain the testator’s, 668 
that document should operate as will, necessity for, 545, 540 
to make gift by will, representation of, w'heu enforceable, 615 
'tdll is ooustruod acoordiug to testator’s, 026 
interest. And see quantity of interest. 

postfioned legacy, on, 814, 815 
what may be created by will, 526 

intoriin interest, postponed gift nccomjmnied by, when vesting, 814, 815 

sufficiency of gift of, to raise presumption of immediate vesting, 
814, 815 

maintenance, effect of gift of, on vesting, 816 
interlineation, construction of, 661 

invalidity after execution, 559 
•> pencil, inclusion in probate, 547 

presumption where written with same ink. 500 
intermediate income, gift to contingent class car/ying, effect of, 723, 724 
will, revocation by ropublication of other will, 571) 
intestacy, examples of cases of leaning against'/ 66,5 ' 
l^ift of residue as presumption against, 666 
mtontioii to bar persons claiming under an, effect of, 806 
meaning of, 507 

ouster of title of persons claiming on, 006 
' persons entitled in. not excluded where curtain gifts over cannot bo 
read distributively, S64 

‘‘intestate” moaning of, 507 • 

,^vestmont, construction of terms rofcrriifg to, as affecting ademption, 603 
security os synonym for, 710 

when ademption does not result from change of, 709 
” investments,” meaning of, 70r^ 
irreconcilable gifts, liipits of rule as to, 677 
issue, apjhication of rule in SitUey y. Perry to gift to, 753, 754 
as word* of limitatioi} and dWoription, 767 

* !« • , in gif^ of personalty, 702 « 

bequest to'poraon end his, eiffftqjb of, 791, 702^ 
class Qf , ascertainment of, 7(S4 ^ 

how taking, 754 • 

devise to person afi<| his, effect of, 701 
distribution in cascrm substitution o{, 783 
fmlure of,' conttruetion of words as implying, 833, 834 

• when statutory rule as to gift over on, not Aj^plicable, 834 
Cift over of ^rsonAty to, effect of, 760 
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i&jue, gift over on indofinitely distant failitio of, 830, 837 
male, poraons taking under gift to, 755 
may be coiiiiiicd to mcMviiing “ ohildrcn,'" 763 
moan children,’* 836, 830 
moaning of, 762, 753 ^ 

remoter, effect of reference to, 754 
Jeauit, capacity to bonctit under will, 538 
joint estates for life, with separate inheritances, 780 
tenancy, gift of property in, 780 

vesting of gift at different times as uffeoiiug, 781 
tenants, gift to, where one attests will, effect of, 56(i 
description of donees as, effect of, 780 
rights of disposition of, 523, 524 

survivorship us preventing lapse of gift on death of one oI the, (>13 
w ill, nature and effect of, 516 

judi('Lal decision, consideration for purjicse of construction, 603 

how far binding for purpose of construction, 664 
moaning of words frequently the subject of, 668, 650 
jurisdiction, correct mistako, to, 636 

foreign language of will does not oust court*8, 030 
land, appcTtairiing, effect of gift of, 609 
“ land/’ descrii)tion of gift as, effect of, 004 

land, devise to iion-chariiabio unincorporated association, invalidity of, 645 
Knglish, validity of will of, law governing, 658 * 

extent of devise of, 704 • 

gift of “ nppurtenatftjes ” as passing, 091) 

arising from unlimitea gift of rents, 697 
house or building may include, 702 
in named place, effect of, 703, 704 
particular parish, idontilioatioii, 640 
to corjioration, voidability of, 543, 544 • 

how far liciMico in mortmain required by corporation to takO; 544 
law governing will <d KtigUsh or foreign, 658 
“ legacy ” may mean a devise of, 704 
may bo included in gift of testator’s Imsinoss, 700 
property iiicludtjd in devise of, 702, 703 
when money included in description of, 704 
language, admission of evidence to translate, 634 , 

conflicting, court recdnciles x>rox’ipiouH in oaso of, 664 
testator’s, not important for puip-se of construction, 662 
lapse, application to jiow^ers, 607 • • 

apjK)intraent in exercise of special power not preserved from, 626 
charitable legacies, 6f, 618 
class gifts not usually subject to, 614 
future gifts as Kbble t!b, 6J2, 613 
. gift of debt, of, 008 , 

sottlcfl shares, when not subject qf, 612 
joint tenancy or tenancy in common as affeeU-d by, 613 • • 

limitations preventing, tVOO 
moaning of, 607 

lume of gift in pursuaiiC/C of moral obligatido, 608 
jiowor of appointment, of, 608 • 

proviso in class gift against, effect of, 614 
right of selection, of, 632 
w’hon none of devise of estate tail, 610 
lapsed bequests, effect of, 617 • 

devises, effect of, 610, 617 , 

gift, republication does not re\ifc, 678, 579 
jiroperty, charge on, effect of, 617, 618 ^ 

distinction between change on an^ excexition dut of, 618 
** lost and only will,” C8>ypl<>te revoc^^liW notsneoessaoii^^cffcqte^ by, 566 
last will, meaning of, 60» ! , 

several par^ inconBurtent wills as constituting the, 567, 608 
latent ambiguity, evidence admissible to explain *634 
lease, disposition of, 525 

leaned land, ^ift of rent of, effect of, 099 • 

leaseholds, disposition before date of demise, 518 

may be included in term ” lands,” 7ffk, 703 * 
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leaseholds, when donee not entitled to disclaim, 600 
legahy, annuity not inoludod in term, 704 

application of term in ordinary sense, 704 
<18 to priority or charging on real estate, 844 
cannot bo made to vest at da^e of will, 797 
condition requiring claim to made lor, how fulhlled, 593 
conditional devise of lands to secure payment of, 527 
distinction between payment and vesting of, 810 
, gift of residue not a, 704 

I over on death before becoming payable, 832, 633 

receipt of, 8^, 831 
interest on postponed, 814, 816 
meaning of, 509 

republication as adecting, 578, 679 
vesting whore charged on mixed fund, 821, 822 
real estate, 820, 821 

payable out of personal estote, rules as to, 810 
legal personal rexirosentatives, devolution of testator’s property on, 583 

vesting of property appoiikted by will in, 620, 621 
remainders, creation of future estates by, 626 
words, interpretation of, 655 
legatee, attesting of codicil by, effect of, 656, 557 

confirmation by codicil of will attested by, effect of, 580 
' debt or bond, of, right of executor not ousted by, 523 
deceased, gift to executors of, effect of, 609 
description os “ bofoi-e nameci,” effect of, 689 
liability as life donee of chattel, 529 
meaning of, 509 

legitims (y, question of, how decided, 737 

letters by devisees, not admissible as to testator’s intentions, 649 

of a(^ ministration, title under will not enforced until grant of, 629 
hx loci rti application to immovable property, 558 
licence in mortmain, when required by corporation taking land, 544 
life estate, implication by gift over on death, 846, 847 
postponement of legacy to a, effect of, 814 
interest, absolute interest may be cut down to, 762 

addition of right of disposal during life after clear gift of, effect of, 772 
application of rule in Andrews v. Partington whore there is a prior, 720 
distribution amongst class where gift jiostponod to, 717 
prior, effect of failure of, 605, 606 
vesting of gift over on death of donee taking a, 828, 829 
tenant, oontingonoy may be confined to death of, 830, 831 
vesting of gift from and after death of, 808 
lenants, gift over on death of survivor of, implied estate of survivor, 848 
joint estates, creation of, with separate inhotitancOB, 780 
limitation, additional words of, effect of, 730 
depending on mai;page, 587, 688 
gift of real estate without words of, effect of, 775, 776 
lailuie of issue, on, construction of words affecting, 833, 834 
, implied, basis of doctrine as to, 844 
in futvro, ascertainment of class taking under a, 722 
issutv” ns a word of, 762 • 

^ lapse prevented by, 609 * 

various words ca|Miblo of being words of, 760, 767 
what are ivords of, 764 

litigation, validity of condition prohibiting, about will, 630, 631 
** Lving,” child cn venire m mire is, 741 

gilt of, as plying the advoyrson, 705 
locality, choaes in action no^ subject of description by, 696 
desoiiption of property by-effect of, 695, 696 • 

lost subsequent witi, burden of pr^ fcj to revocation by, 567 
lucid ihterval,^>iirden of proof as m 633 * 

lunacy, ademption not caused by Ihie by ^he court acijng in, 604 
lunatic, capacity as donee/ 541 
* testator, 532 

exet'utor’s {)ow<4' to |)ay into court legaoy to, 541 
so found, proof reimirra as to will of person afterwards a, 633 
msintenanoe, directron to ihow as affecting vesting of gift, 812 
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maintenanoe, direotion to pay, pending poatpouoment of gift an altooting TOKing, 
817, 818 

gift to class carrying interest applied to. efloot on Toating.^ilti, 817 
iDterim, gilt of, m afieoting voHtttig of legacy, H16 
** male descendants,'' persons taking under gift to, 755 
“ male heirs," persons taking tender gift to, 755 
manslaughter, inoapaoity of person guilty of testator’s, 539, 540 
marine, as to provisions relating to will of, 547 
disposition by, 625, 520 
mark, sufficient if intended as signature, 548 
marriage, avoidance of condition unreasonably restraining, 580 
conditions in general or partial restraint of, 58ii, 5K7 
consent as a contbtion precedent to, when voidable. 589, 500 
to, construction of condition as to, 500, 507 
nature of valid, 697 
performance of condition, 593 
covenant not to revoke will as affected by, 515 
foreign, revocation on, law governing, 502 
gift conditional on, tiino of performance, 504 
over on death or marriage, 805 

before twenty-one " or," when construed as 
" and," 825, 826 
until, effect of, 098, 

interest created by, 774, 775 
limitations depending on, effeet of, 587, 688 
“ marriage," meaning os subject of juilieial determination, (i58 
t marriage, partial revocation by, 503 

revocation as affected by, 502 

will exercising a power of apiKiiritrnent may not be revoked by, 502 
Withholding of consent to, power of the court, 596 
married daughter, death with htiKband in father's lifetime leaving issue, effect of, 
611,612 • 
woman, capacity as donee, 541 

disclaimer of rc^l estate by, 600 
disposition by will, power apart from statute, 535 
statutory power as to, 634 , 536 
execution of general power by, effect of, 021 
gift to, and her children free from husband’s oonf ml, cffiJCt of, 790 
when excused from compliance with condition as to rcHidoiicg, 
592 

meaning of words, evidence as to, power r»l ' he court as to, 634, 635 
memorandum of contract, will may be, 511 * 

mind. See soundness of mind. 

" minority," meaning as sTjbject of judicial delorniination, 658 
misdescription, rub>8 of construction as to, 684—688 

when Vords preaumorl to be a, 684, 685 
mistake in description, when evidence not admissible as to, 641, 642 
jurisdiction of the court to correct, 680 
rejection of enumeration as a, 743, 744 
revocation by, is inoperative, 574, 575 
mistress, cases in which denoted by term " wife," 761 
mixed fund, application of rulc-s of convenienw' aw to classes to softs of. 721 
gift to " fafhily," e^eot of, 748 
" heirs *’ of, effect of, 751 
vesting of legacy charged on, 822 
modem will, meaning of, 508 
" money due and owing," construction of, ^06, 707 
meaning, 706 • 

•' money due," moaning of, 706 s , 

" money," gift of, may pass tho residuary personal estate, 707 
Vhon not of a residuary naturei 708 
" money invested,” naiuie of gift ofsT^ • * * • 

" money," meaning of, 705, 706 * 

** money owing," meaning of, 706 ^ 

" money,” stock not passed by term, 705, 706 

term may be shown to apply to other property, 70' 

• not extended by lieing settled, 707 
wh4n included in description of " or " real estate," 704 
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moral obligation, doctrine of lapse not ap{dieable to gift in pursuance of, 008 
mortgage, ademption not caused by, 005 
estate, devolution of, 525 

money, when not passing under general gilt of land, 704 
mortmain, licence in, neoosaary to validity of gift to corporation, 543 
motive, expression of testator’s, effect of, 777, 778 
motor oar, included in term “ carriage,” 710 
movable property, disposition of, law governing, 517, 558, 550 
gift by description of locality, effect of, 696 
validity uf will, as regards, upon what depending, 545 
« murder, incapacity of ])crson gtiilty of testator’s, 530, 540 
mutual will, nature and effect of, 516 
“my property,” what is included in, 711 

name and arms clause, as to w'hen substantially complied with, 503 
as mofiriing stock, 600 
identification of douce by, 089 

Navy, will of person in, not to be included in a power of attorney, 511 
“ iimrcflt ” heir or hmd in order of inheritance as tlic, 072 
” neare-Mt reJations,” persons referred to by terra, 758 

nogotiablu instruments, indorsement by oxocuiors when in testator’s name, 52.‘i 

“ next heir male,” meaning of, 750 

next of kin, ascertainment of class of, 756 

where certain persons excluded, 757 
olaiiBo excluding, effect of, 518 
deprivation of, rule against, 667 
favoured in case of ambiguity, 671, 672 
persons taking under simple gift to, 7o5, 750 
rtdations may be hi'ld to mean, 758 
shams in which taking, 757 

nickname, admissibility of evidence as to testator's use of, 642 
designation by, (i88, 689 
nominatiou/'uncler rules of friendly society, 525 
non-existent persons, gifts to, invalidity of, 530 
“ now living,^ gift to children, effect of, 714 
nuncupative wills, partial abolition of power to make, 520 
obliteration, invalidity after execution, 559 

fiart words describing amount of legacy, of, effect of, 574 
“ offspring.” meaning of, 765 

ojition, ademption of gift arising from exercise of, 604 
to purchase, as conditional gift, 529, 530 

duties and rights of donee exercising, 530, 531 
* meaning of time as to gift of, 530 
“ or ” changed by court into “ and,” 670, 729, 751, 824 — 827 

not changed into “ and ” to defeat gift over after interests for life or in tail, 

original will, court may look at for purposes of constniction, 033 
originating summons, proceedings for construction commenced by, 632 
“ others,” gift over to, how construed, 728 
“ cthe.-wise destroying,” meaning of, 671 
ouster of jurisdiertion, attempts at, 630 

paramount intention, rule of construction where will contains a subordinate and, 
672 

parent, devhe by 'child to, effect of, 612 ^ 
y gift over on death of without issue, 821 
parol evidence, admissibility as to description of donee, 644 
patent ambiguity, evidence not admitted to explain a, 646 
particular estate, contingency affecting vesting of, construction, 802 
gjfts, constniction of, 787 — 790 
pmperty, right to fund givm for benefft of, 779 
resj^dua^ gift, nat ure oU 605 
, partition D^y not cff^tli’Tevooatik)^605 
” payable .may bo cTonsinied ai'.'^^ted,” 832 , 
payment of debts, postponement aj^joyment until, effect of, 708, 799 

words expressing distinction between gift and' time of, effect of, 812, 813 
poitOE^' alterations, inolnsipii4n probate, 547 
per capita, class oi^ issue take, 754 
descendants* take, 746 
distributi(^n is pfiptd facie, 781 
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per capita, gift indicating distribution to l>o» 783 

** to the children of A. and li. is taken, 74/> 746 
relations primd facie take, 758 
per ’itirpes, context may require disposition to be, 7H2 

determination of persons forming the stocks when gift %o be taken, 
783, 784 ^ , 

gift indicating distribution to be, 783 

taken per capita, but distributed, 783 • 

to take place on death of respective parents may mean distribut ion, 
782. 783 • 

“ permit,** cases of forfeiture in which word used, rexuesenting a passive attitiftle 
of donee, 841 

perpetual gift, whim void for uncertainty, 679 
person of unsound mind, capacity as donee, 541 
“ personal estate and cdTeots,*’ meaning of, 711 

personal estate, application of rules of convenience to gifts of the rorjyus of, 721 

the rnJo in Shelley's Ca^e to in heritable, 769 
apxKiintment by will, probate essential, 567, 658 
as subicet of disposition, 519 
bequest to person and issue, effect of, 791, 792 
representatives,*’ effect of, 768, 769 
conKstriiction of bequests to parent and chiidron, of, 789, 700 
description of gift as, effect of, 694, 695 
former power of disr>OBing by will of, 619 ^ 

gift by rofcrenco to limitations of real estate, 770 

t onforring absolute interest in, 776 ' 

in terms of absolute interest with further interests after, 
effect of, 703 

on death “ without leaving issue,** construction, 837, 838 
to heirs alone, effect of, 760, 751 

named person and his children, offeet of, 789 
** the heir ” of named person, effect of, 'Wl, 752 
** goods " or “ goods and chattels,” ns including, 
may be included in term “ effcclH,” 700 
moaning of, 711 

</ixa/n'-irujoritable gifts of, effect of, 708 

rules applicable to vesting of Jcjgaeies payable out of, 810, 811 
successive intorcsts in, 789, 790 

limitations in tail of, 770 • 

testator’s power of disjK;' ition of, 61 7, 618 
validity of bequost to eo' h nation of, 644 

what is included in, 608, .yU9 • «■ 

will of after- acquired, effect of, 617, 518 
“ personal property,’* meiining of, 71 1 
personal representatives, devolution of property on, 683 

* rij;ht to gift payable at specified time*, 812. 813 
'vesting of property appointed by will in, 620, 621 
“ persons who shall die in my lifetime porsoas included in phrase, 681 
” plate,” meaning of, 711 

policy of assurance, disposition of, 523 ^ ' 

may not be subject to disposition, 525 
“ possession,” gift of, with chattels, effect of, 774 

possession, prosiimptiofl arising from nature of postponementsof right of, 798, 
799 • 

” posterity,” as word of limitation, 767 

posthumous children, declared intention to provide for, effect of, 845 
postponed legacy, interest on, 814, 815 « 

postponement, gift of interim interest pending, effeq^ of, 814, 8Jj5 

remaining contingcfit where payment suj^ject to, 818 
to a life estate, of, effect of#814 * 

• class until youn^Ciit child attaiits speciffSl pge, of, effee^ on 
• jesting, 814, . • • • • 

power of appointment. And see general powers. t 

application of doctrine of ademption, 602 
exercise by will, execution of, 557 •* 

gift to child, predeceasing testier and leaving issue, 
under general, 612 * • • 

marriage as affecting wjy in ej^eroise of, 562, 668 
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power of appointment, property subject to, how treated, 619 
when lapsing, 608 

* attorney, forfeiture clause for alienation not operative by gift of, 842 
when will cannot be also, 511 

0 revooation, when .special power not exercisable without exorcising, 626 
powers, application of doctrine of lapse to, 607 ^ 

future, testator cannot create for himself, 636, 637 
geiiK}ral, exercise of, 618 
special, exercise of, 622 — 624 
[veTnises, gift of house and, effect of, 702 

I presentation, right of next, not included in trust of rents and annual iiicomo. 
697 . 

presumption ag.iinst intestacy, where construction doubtful, 665 
force of, in con.struiug will, 065 
limits of, in constniing will, 666, 067 
where one ooiuitructian makes gift illegal, 666 
will ambiguous, 008 

pn3Huuii>t.ionH of fact, evidence to support and rebut, 649, 650 
printed form of will, use of, 547 
[»iior life in iciest, failure of, effect of, 605, 006 
probate, as evidence of words used and dispositions uiudc, 633 
concurrent wili.s in different countries, 608 
court no jurisdiction to correct, 63U 
of, evidence in, 632 
' xicoessarv to title of donee, 513 
■ not conclusive of testator’s rights, 629 

treatment of instruments as same or difforetlt by, effect of, 784 
use of term, 509 

will appointing personal property not available without, 557, 558 
not onforced until grant of, 629 
[iroopcdings, for construction of will, commencement of, 632 
jiromi.ssory notes, as securities for iiionoy, 709 
property, as to the double moaning of, 618 
effect of will on, 512 
examples as to dcsoription of, 086 
general desorijiiiori of, w'hat it includes, 094, 005 
generic nature of, accuracy of descri])tion of, ellect of, GOO, 691 
meaning of, 7 1 1 

, property, nature of, as subject of ivill, 517 
[U’utrc^tor of the settlement, os to appointment of, 507 
public policy, oondition attached to gift must not t>e contrary to, 583, 584 
, examples of conditions contrary to, 685, 686 

gifts hold not to be contrary to, 584 
gift may bo invalid as being contrary* to, 538 
invalidity of gift to future illpgitimatc children on ground of, 542 
nature of couditions contnyy to, 58b * 

punctuation marks, not material, 652 
purchase, “ issue ” as a word o{, 752, 753 

purchaser, title not forced on, in case of doubtful construction, 632 
purjwse, cxpressiiMi of testator's, elloct of, 777, 778 

ijuantity of interest, absolute gift follow^ed by gift over, effect of, 771, 772 
no presumption as to, 762 
i-not out down whore gift clear, 7<i2, 763 
where rights given art personal to donee and not of 
disposition, 773 

words referring to rights of dih^Kisition may define, 770 
.yusxndnheritable gift, personal est^e of, effect of, 768, 760 
rcJidy money,” construction of term, 706 
* meaning of, 708 ^ 

teal estate, ubsen6o of, at dat^ of will, effect of, 713 

appoliitmeni Qf,Qresidaarj^ legatee may £)ass tbt residue of, 712 
fcemioHt \iiay carry, *509 , 

dev\f‘4o of, effect of, 703 * 

oyei ou death with cliildr«.ii, how con^rued, 639, 840 
to person ^*,Ai;id liis children,” effect of, 787, 78S 
issue,” effect of* 752, 791 

doetrind as to conditions in terrorem not applicable to, 590 
gift for life with remainder to ohildren, 789 
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real estate, gift of personalty by reference to limitations of, 770 

without woixls of limitation, effect of, 775, 776 • 

on death “ without leaving leaue,’* how constniod, 837, 838 
to class, time of asoertainmeut of mcmborfi, 722 
limitation to person and children, when child en venire M rnite not 
taking, 712 » 

ma}" be comprised in gift of “ etlcvls/’ 700 
zneannig of, 711, 712 
rule as to remainders in, 807 
rules of eonstruetiori applioahlo to, (i()3 
testator’s power of disposition of, 617, 518 
vesting of gift at speeilic age after interim gift, 807 
legacy eharge<i on, 821, 822 
what is iiU'ludcMl in. 508 
when money inoludetl in description of, 704 
W'lll as afifeoting, 512 

of aftcr-aetpiired, effect of, 517 
recital, effect as a gift, 683, 084 

reference to, for exfilanation of a gift, (>S4 
statement as to advance.^ by, effect of, 843, 844 
re-execution, may not amount to repiihlioation, 578 
reference, gift may be made by, 793 
relations, aacertairuncni of class of, 758 
“ r(‘lations,’‘ p('rs(<ns to which term extends, 757 
relationship, doscrijilion by, usual meaning, 739, 740 

illegitimate children not ineluileil in description by, 735, 73(i 
• relatives, prc.sumption in favour of, 670, 671 

remainder, construction of “ in default of issue,” introducing gift after estate tail 
cri5ating a, 800, 807 
on^wtion of future estate by b‘gal, 520 
gift for life with liiuitalion to children by way of, 789 
real estate in, rule as to, 807 * 

void bequest in, may bis ome valid by lapse of prior gift , ' , t 
” remaining,” gift over to those, how construed, 728 

ic-marriago, gift during widowhood with gift over on death construed as gift over 
on, 804, 805 

over to class wdiere lif»^ interest determinable on, 718 
” remoter issue,” reference to, effect of. 754 
rent charges, as subject of disjiosition, 519 
erc4iti(m by will, 526 

rents and protits, gift of, effect of, 770, 77 / 
as subject of disposition. 521 
gift where lands leo^eil, e(Te<;l of, 699 
unlimited gift of, ouect of, 697 
repeated words, presynipti<)n as to, 681 
rcfictition, when gift prQStirned to bb a, 7S5, 786 

there is no prcsun^iption ns to, 785 
roprosentatives may moan ” descendants,” 7<J8, 759 
” representatives,” meaning of, 758, 759 
rcpublication, constructive, when occurring, 678 
definition of, 577 
effect oL577, 578 
modes of, 577, 5*8 

revocation c)f interraediuto will by, 679 • 

residence, absence on military service no breach of condition as to, 692 
as to what is a sufficient complianr o with condition as to, 593 
gift of personal right of, effect df, 774 • 

when infant does not break condition ob^o, 592 • • 

married woman excused from complianco*with •condition a.s to, 
/.92 • 

residuary bequest, inclusion of lapscsl* bequests iif, 617 # • • 

devise, incltfiian of lapsed* devises ill, 616, 6^7 • • 

estate, gift to number of persons revoked by codioif as to one, effect of 
582, 6S9 • • 

gift, general, interests included in, 605 

words in the nature of, constsuetkin, 6f 
• , operating as an exercise of special power, 626 

particular, nature of, 605 
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residuary gift^ specifio or pecuniary legacy given with, effect of, 784 
twice in same will, preference, 678 
words sufficient to pass, 712 
"" residuary legatee,” appointmout of, 712 
residue,* admission of evidence to rebut executors* claim to, 050 
, as presumption against intestacy, 666, 

gift of, effect of, 71:1 
”*legacy ** not a gift of, 704 

** respective *’ parents, gift to take place on death of, may require a stirpital 
<• distn Iju lion, 782, 78:i 

• restraint of marriage, condition in general or partied, effect of, 586, 587 

covenant to leave property by will may be bad in, 515 
restriction, donee’s right of alienation on, effect of, 772, 773 
resulting trusts, admission of evidence to rebut, 650 

reversionary property, distribution to class on falling into possession of, 718 
revival by codicil, 577 

intention must be expressed as to, 575 

niistake in reference in codicil as affecting, 576, 577 

modes frf, 675 

none of destroyed will, 677 

reference in codicil to will by date as evidence of, 576 
revocation, absence of power of, as affecting testamentary nature of document, 540 
acts not resulting in. 563, 504 
aninma revocandi as essential to, 563, 504 
canceUIng does not effect, 571 
change of domicil cannot effect, 665 ^ 

codicil, by, effect of, 568 * 

dependent relative, instances of, 573 

what ainoiiritH to, 573 

destruction aninin revocandi of duplicate as effecting, 569 
by, 509 

Evidence of, by destruction, 571 
execution of instrument of, 568 
express clause not essential to, 565 
extent of dc‘«t ruction to work, 570 

“ last and only will *’ does not necessarily work a complete, 660 
lost Rubscquoiit will, by, burden of proof os to, 567 
marriage as effecting, 562 
. may be conditional, 572, 573 

mistake, by, is inoperative, 574, 675 
modes of, 564, 665 

ptfrtial, oatmtis rnwiandi must govern, 500 
by marriage, 563 
may work a total, 566 " 

power of, cannot be revoked, 565 
subsequent inoonsistent wilkaa affecting, 566, 567 
testator's power of, 563 
will always subjeof* to, 510 
» r or codicil, by, 565 

revoked will, repMblioation of, effect of, 678 
right of action, when not subject of disposition, 525 
entry, as subject of disposition, 621 

maj devolve on legatee to secure pa/inent, 627 
^mon Catholic, capacity to bonefit under ^ill, 538 

rule against porpetnitios, as affecting the taking by persons en rentre sa mhre, 742 
in Andrews v. Partington ^ os to i)ost]x>ned distribution, 718, 719 

nol^ appli^ where failure of gift possible, 720 
, * , when applicable, 719 

Shellly^s pa&e, application to limitation of remainder to issue,** 762 
• , gttosf.inhcritable personalty, 7G9 

* oases in whiclv applied to limitationu of personalty, 769 

Sibtk^ y. Pihri^ appliomtion to ^t to ” i8Suq,**«T53, 764 
rules of oonveqienoe, application in ascertaining identity of donees, 716 — 717 

to olasses^gcn orally, 7^0, 721 

* t « giftsB Inject to the, 721, 722 

sale Ity court, ademption not caused by, where a 

• sanity. And see s&uudness of mind. 

presumptibn of, 638 
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aatiafaction of gift, 601 
8atis6<^d legacy, not revived by oodioil, 5S1 
'Scotch oases, us authorities for purpose of construction, 664 
Bouman, as to provisions relating to will of, 047 
disposition by, 525, 526 

secret trust, effect where evidvice proves a. 649 
“securities for money/* meaning of, 709, 710 
“securities/’ meaning of, 709, 710 
selection, donee’s rights of, 531 

imperfect, effect of, 531, 532 
lapse of right of, 532 
senile decay, as cause of incapacity, 534 
servant, gift of a year’s wages to, effect of, 760, 761 

annuitv to, “as long as she remains in servicr of a person/* effect 
of. 759 

“servants,** gift to testator’s, how ascertained, 769, 700 

settled shares, bwpicst by way of, when not subject of lapse, 612 

settlement on issue, effect of reference to, 754 

several sheets, signature to will on, 550, 551 

severance, direction for, gift not made contingent by, 819, 820 

“share,” clause of accruer disposing of deceased donee’s, effect of, 795, 796 

shares, bequest of, what may be passed by, 710 

company, in, right of disposition, may be rcKtrictcd, 525 
3heUey*a Case, rule in, application to ^ufluri-inhoritable personalty, 769 

remainder limited to “ issue,” 752 
a^to the application of tho, 674 • 

rule of law, 628 

cases in which applied to limitations of personall5% 769 
tSihhy V. Perry, rule in, application to gift to “ issue,” 753, 754 
signature, acknowledgment of, 551 

OHsontial to valid will, 547, 548 

made for idcivtilioation purposes only, effect of, 550 • 

or acknowledged in presonoe of two witnc'sses, 552 
may bo by person (»n testator’s behalf, 548, 549 
methods of valid, 548 

not sufficient when placed in tho middle, 549 
place of, statutory provisions as to, 549, 550 
when constructively at end of will, 650 
will on several sheets, 550, 551 
society, change of name of, as affecting gift (>90 

devise or bequest to perpctuul, um^r be void, 545 
soldicMs, as to provisions relating to wills of, 547 
“ son,” as word of limitation and description, 766, 707 
soundness of mind, mean mg of, 532 

presumption as to, 533 

proof of, 633 ♦ 

validity of will depends ux>on, 532 

Hi>ecial power, appointment in exercise of, notspresorved from lapse, 626 

direction to psy debts out of fund subject to, how oonstrurd, 626 
essentials to exercise of, 622 • ^ 

exercise by will a question of intention, 622 • 

where will prior, 624 

intontiorTof testator to exercise, from what inferiod, 024 
operation of resiefuary gift as exerciHO of, 625 , 

partial oxerCise of, effect of, 626 

reference to, as sufficient intention to execute, 022. 623 

property the subject of as an intention to execute, 
623, 624 . • , 

universal gift as intentim io exercise, 625 , * 

when not exercisable without exercise of |)owcr of f evocation. 626 
powers, co-%xisting general and, fxeroise d, 625, 626 ** 
speciSc gift, personal ss^te of , rii lea applicable, 810, 811^ . %* *" * 

where benefit to be taken in particular manner, effect of, 778, 779 
performance^ may be ordered of gift by will, 615 

property, passing of, where part only aceflrately described, 691 • • 

statute-barred debt, will as acknow lodgment of, 51 1 * 

Statute of Frauds, execution of will of lands under, fTlff * « » 

Statutes of Distribution, ascertainment of class^f next of kin by reference to, 766 
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itep-chiJdren may be “ children,” 745 
siir j)f/t. See per elirpea. 

Ntirpital Burvivorship, limitation over amonnting to, 727 
stock of busineas, sucoesaive ^ift of, effect of, 528, 529 
“ stock, * company, meaning of, 710 

stock, described bv testator as “ possessed or entitled,” effect of, 004 
in trade, gift of businoss may include, 700 
not comprehended under term ” moriey,” 706 
stranger, alterations by, rule as to restcjration, 561 

complete destruction may be effected by, 570 
substituted gift, ascertainment of class of donees in respect of, 734 

takes effect notwithstanding death ot legatee in testator's life- 
time, 609 

legacy, how taken when following conditional gift, 794, 795 
substitutional gift, addition of words of limitation do not amount to a, 730 
class, to a, how effected, 732, 733 
death of member of class, on, 731 
distinction between original and, 729, 730 
proHumpti(ni as to, 785 — 787 

succession, devise in, when construed ns a successive estates tail, 673 

gift to one person on death of another when treated as a, 829, 830 
successive donees, lim tation of chattel to, validity of, 527, 528 
consumables to, 528 
gifts, contingencies in, 801 
interests, creation of, 526 

presumption as to, 786, 787 
cy-prh construction applied to gift of, 787 
” suffer,” of forfeiture in which word used as representing a passive attitude 

by donee, 841 

suporfluouB attestation, effect of, 557 
surplusage, objection of, when given weight, 660 
surrounding o’lTcumstances, as affecting souse of words, 656 

evidence of, in ease of equivocation, extent of, 644 
looked at to explain an ambiguity, 647 

“survive,” meaning of, 724 

Hurvivoi, implied estate of, where gift over on death of survivor of life tenants, 
848 

survivors, as word of limitation, 781 

ascertain in (>nt of, at period of distribution, 724, 725 
contingent gift to, 726 

evidence of intention to use term in other than proper sense, 727 
" gift to, may vest in sole survivor, 725 

senses in which used, 726 
time of distribution to, 725 
survivorship clause, as a divesting clause, 827, 828 

lapse on death of one joint fenant prevented by, 613 
technical terms, moaning of, how deter|riined, 057 
words, interpretation vff, 655 
not material, 652 

tenancy in ootiraoft, gifts construed to be taken in, 780 
mpse of share in, 613 

tenant for life, death of prospective, in lifetime of tei^tator, effect of, 612, 613 
tenants in com .non, position of substituted dq^ees where original donees take as, 
tx 734 

rights as to disyiosition. 523 

term of years, after-acquired, as subject of will, 617, 518 
tostany, meaning of, 507 * 

tjstament. definition of, 506, 507 

testamentary documents, instruments ^ich have been held to be, 646 
expenses, moaning of term, 658 
f , form, P^ot €liseivtial to vafic^jity, 645, 54G 

guardians^, as to a^pointmeiH of, 507 • '* 
poi/ers, as to the exercise of, 507 
testate, meaning of, 507 , * 

* tUistatoiv^tMiknowledgment of Signature by, 551 

acts of, m^y excuse non*porfoi^ance of condition attached to gift, 591 
not affecting operation of will, 604, 605 
attestation ix^ presec.^e of, what amounts to, 552, 663 
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testator, declarations of, ns to intention, time of, 046 
dooumeuU of, admitted in evidence, 051 
cvidouoe as to habits of, admiKSibiUty of, 042 
failure of gift by act of, 601 

family of, when will construed in favour of, 070, 071 

gift to isBUO of, when not lapsing, 010 

how far testate in making will, 005 

incapacity of donee killing, 539, 510 

knowledge of, evidence miroissible as to, 010, 011 

must bo of sound mind, 532 

power of disposition of, 517, 518 

right to bo capricious, 009 

signature by pt'rson on behalf of, may bo valid, 518, 519 
title of, as ailooting disiiositbui, 523 
use of ant words by, edoot of, 068 
who is the, 507 


“ then living/’ gift to class of persons, eflfeet of, 714 
time at which objects ascertained according to descriptions, 081 
construotion of words of futurity as to, 080, 081 
referred to by will, oonstruotioii as to, 080 
meaning of, in respect of gift of o]»tion to purchase, 530 
title of honour, condition inciting donee to exert inihienco to obtain, vom, 4»{>o 
tostator’K, as alloctiiig disposition, 523 
“ t<i bo begotten/’ description of children as, 744 

trade, avoidance of condition in reKtraint of, 586 * 

traitor, capacity as donee, 541 , 

translation, of foreign wifi, court requires, 635 

trust, creation by conditional gift, 792, 793 • 

estate, devolution of, 525 

for sale of real oftati', when sale not a condition prooedent to vesting, 8 U), SI 
gifls, when valid to attesting wiliiess, 556 
inipositiuii on donee, evidence as to, 048, 619 « 

intoioats arising by way of, os subjeut of disposition, 522 
trustees, appouitmont of assistants or coadjutors to, otTiHit of, 500, 50* 
as to appointment of, 507 
consent to marriage by, bow given, 596 
trusts, effect of, failure of, wliero impost'd on absolute gift, 674 
ultimate gift, made on failure of preceding gift, 802 

unambiguous description, evidence admissible whore words not giving an, 639 

may bIkuv that words give an, 637 * 

unborn person, gift over on failure of rema *«ler to, when taking effect, 803, 804 
uncorlaiiity, examples where gifts void for, 537 • 

gift to one <if a set of persona, when void for, 080 
persons hold to take in order to avoid holding will void for, 671, 67 
when gift void for, 678, 679 

undertaking, donco, <ff, wh5n evidentso admitted as to, 648, 649 
undischaigcd bankrupt, payment o4 ofipointcd fund where axipointor is an, 621 
undue influence, setting aside of gift obtained ^y, 539 
“ unmaiTiod and without issue/’ how construed, 826 , , 

unmarried, g ft so long as donee remains may create a fee aimpi^, 775 
meaning as subject of judicial determination, 658 * 

persons, as to gift to class of, 716 
unsoundncHS of mind, e^cntricity not in itssl/ evidunoe oi, 682^ 

existence tir Don-oxisionco of delusions as tri*'' r^t 


534 

senile decay as amounting to, 534 
usage, when terms explained by, of persoi^ acting iindor will, 647 

testator, 642 

“ use and enjoyment,’* gift of chattels jy it h, effect ol, 774 • 

occupation,'.’ gift of tht?, effect of, 77J, 774 • • 

“ use,” gift of tbo,4quantity of interest ^ken by,^73«774 . 
usual clauses, how coriim^red by tbe^ Court, 6£s7 • ^ • 

variation, evidence not aumitted for purposes of, 635, 636 * ^ 

vendor’s lien, not wi%hin moanin;! of security,” 709 
” vest,” use of technical word by testator, effect hf, 799, 800 
vested interest, when subject to condition subsequent, 585 
vesting, oanditioD as to attaining certain age, when dbt a^iondiiion pinoedept 
801, 802 • 
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WILLS — continued. 

vesting, construction in general as to, 797, 708 

court does not readily interfere to provent, 796 
* discretionary trust a.s atfooting, 817 

distinction between [laymont of legacies and, 810, 811 
failure of preceding gift not a condition precedent to, 802. 803 
gift at spociHcd age followed by gift over on death, of, 800 
contingent upon attaining specific^ ago, of, 800, 801 
from and after death of life tenant, of, 808 
of real estate at speoifio age with interim gift, 808 
over if parent dies ** without leaving children,** construction as 
allf'cting, 822, 823 
on death, 828. 829 

before, construction of, 833, 834 
to children after life estate on attaining majority, 832, 833 

with gift over on parent's death without issue, 820, 821 
class carrying interest applied to maintenance, effect on, 810, 817 
legacy ns affected by gift of interim maintenance, of, 815, 816 
charged on real estate, 820, 821 

and personal estate as mixed fund, 821, 822 
not f>rc vented by gift over, 819, 820 
, order, covenant to make gift by will enforced by, 515 

post poncmorit of gift to class until youngest attains specified age, effect 
on, 813, 814 

proyiimption arising from nature of postponement of, 798, 799 
as to, where nature of condition doubtful, 797, 798 
not arising on mere direction for accumulation, 812 
where gift on an event, 812 
real estate, of gifts of, 807 
BiicooHsivo interests in chattels, 529 

where contingency equivalent to “ subject to previous interests,” 802 
gift contained wholly in direction to pay, 810, 811 
wages, gift of one year’s, 760, 761 
voluntary settlement, when not testamentary, 546 
votes, splitting of interest for purpose of creation of, invalidity of, 538 
widowhood, gift during, w'ith gift over on death construed as gift over on 
remarriage, 804, 805 
to wife during, effect of, 761, 762 
wife, capacily to take under husband’s will, 538 
“ wife,’* ea.sos in which mistres.s denoted by term, 761 
donee designated by term, 761 
” wife during widowhood,” gift to, effect of, 701, 762 
wife’s non-seprrato property, as to disposition by husband of, 524 
H't'W’s Case, resolution in, 789 

will, acts of testator not affecting operation of, 604, 605 
ambulatoiy nature of, 509, 510 
as affecting property, 512 
authenticity and safe koeping of, 514 * 

condition forbidding disputes os to, validity of, 630, 631 
conditions of effectual gift by, 513 
contents of nay be subject of agreement, 514 
definition of, 606, 607 
documents iiicludod in term, 507, 508 
essential oharr oteristios of a, 509 

"formalities of, 545, 546 ' 

exercise of special power non-existent at date of, 024 
goneial power created after, how treated, 620 
inforonoos taken from scope of, 664 
niade during lucid interviu, buitlen of proof as to, 533 
may be \!Onaitionally testamonta^, 511 
* partly testamen^aiy, 510, 511 

necessary'authcntnation requir^ by court of construction, 628, 629 
paper dontainiilg mstructinns for, not testamentary, 546, 547 
person 4fthrwards becoming a lunatic so found, of, proof required, 533 
production by testator to witnesses « already signed, presomption, 551 
^562 -r 

l^l^perty not the suhjeot of a gUt by, 524 
reoemoiJiation II patts of, practice of the court as to, 654 
fsvooable hature ol, 510 

I 
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W ILLS — continutd, 

will, Bignaturo osscnfial to valid, 547, 54S 

soundness of mind essential to validil)^ of, 532 
speaks from date of making, 680 

as to description of donees, 714 
death, as to property ooinprisod, 61)1 ^ 

contrary intention not shown by use oi poesossivo 
adj^cUve, 692, 693 

testator’s statutory pijwor of disposition by, 517, 618 > 

time from wliioh speaking. 691, 692 

validity when in form oi deed, 646 ^ 

when said to bo ambulatory, 509 “ ^ 

writing necessary to valid, 547 
Wills Act, 1837. general effect on passing of property, 618 
wills, concurrent, probate of, 508 
inconsistent, 677 
mutual, 516 

wine, incliiHion in household effects, 711 

wishes, when evidence not ailmissiblo to show testator’s verhal, 630 
*• with benefit of wurvivorriliip.” as words of limitation, 7S1 
“ witliout having children," gift over on death, construction, 810 

loav'ing children.” gift over if parent dies, construotion of, 82.3, 824 
witnesses, attesting, description of, 554 
gift to, effect of, 566 

super*! uous, effect of, 557 

in presenot^ of testator, what will amount to, 562? 553 
incapacity ns donees, 5;j7 . 

neccf not sign m presouco of each other, 563 
pri'^onco of, 551 

production of signed will by testator to, presumption arising, 
551,552 

signature or acknowledgment in presence of both, 552 
eubso<|ucnt man in go of devisee luone of IhtA^ effee' of, 557 
wiio may ho, 555, 556 
words, adapting facts to, 637 

alterations in, when may bo made, 075, 670 

application of €ju,sdetn generis nilo to meaning of, 682, 683 

apt, Ii'gal effect of use by tcMator, 608, 669 

cases in which meaning determined, 658, 659 

clear, not oontK.lled by subsequent ambiguous words, 074, 675 

coil'll ruct ion where ambiguous in co»itcxL, 653, 654 

constnicil with refcrcnctj to aubjiMii natter, 682 

context aa affecting the construction of, 656, 657 • ^ 

court no r.glit to disregard, 059 
evidence as to, whftn closed, 642 

of ordinary meaning of, 634, 635 
examples wbefe couH alters qr supplies, 076 

htjld to rctwii'their ordinary Bigiiiiieal.ion, 682 
further evidence as to meaning b(, whe^ adniiH-^ible, 038, 033 
futurity, of, construction of, 6K0, 6S1 * , 

insensible, evidence admiHsihle in oaso of, 639 • 

meaning as frequently the subject of jiidii ini decision, 059, 664 
taken from use in will itwtlf, 65.'i 
no dejmrturo from sense of, to escape illegality, 66?, 00^ 
of limitation, constructidh of gifts with, 764 

various words cajiablc of being, 766, 767 
what are, 764 

ordinary moaning not nccesRarily the etymological moaning, 668 
of, how determined, 657 

rejection of, rules to be regaided in respect of, 660 
repeated, prcsqrnption as to, 681 
usual senseito bo given to. 655 , ^ % 

when evidence admibKiblqtn conatwing, 639 * 
usual sense adhered to, 656 
writ de rationabili fiqjrte 6onorumf former use of, 619 
writing, methods of, admitted to probate, 547 * 

necessary to valid will, 547 
year’s wages, gift to servants of a, effect of, 70 
“ younger ” children, meaning of, 749 
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iVOIiK ANI> LABOUR, 

advertiseinonfc of regulations relating to servantti* registries, 881 

agency, nature of contract of, 802 

agenfcf general, authority to pledge credit, 863 

appeal, refusal of licciioe to emptoymeni agency in Metropolis, 881, 882 
assignment of claim for remuneration, rights on, 872 
assoeiations, unincorporated, disabilities in respect of contract, 865, 866 
• bankrupt, rights in respect of contract for worl^ and labour, 864 
barrister, ns) implied agreement to pay for services of, 868 
Board of Trade, control of joint district boards by, 876, 877 
, power to bring trades within iurisdiction of trade boards, 878 

, establish lab<»ur exenanges, 878 

make regulations as to labour exchanges, 878, 879 
building contract, a contract for work and labour, 801 

business, deceased person, of, liability of personal representatives carrjing on, 
864, 865 

bye-laws, regulation of servants’ registries by, power, 880 
care and skill, duty of professional man to use, 872, 873 
lialnJity on failure to exercise, 873 
Central (UncmpIo>tHi) Body, Metropolis, duties of, 883 
ehairiniiii of joint distnet boards, appointment and powers of, 876, 877 
( battel, lien of person doing work upon, 872 

making and delivering, nature of contract for, 861 
coal iriinf', niiniinum rate of wages payable to TJcrsons employed in, 874, 875 
comfiletion. tim«' of, duty of employee as to, 872 
( !oiumisi4ioners of Bublic Works, liability of, 8tio 
committee, mess, for a, liability on contracts 866 

projected railway company, of, liability fbr contracts, 860 
' volunteer corps, of, liability on contracts, 866 
common seal, necessary where contract by non-trarling corporal ion 864, 865 
consideration, necessary to siipjiort contract for work or labour, 860 
contract, agency, of, nature of. 862 

discharge of parties to, by impossibility of pt*,rforman( e, 870 

entire work at flpccified sum, for, rcmuneralion, 869, 870 

fraudulent, right of poi'aou deceived m ix'spoct of, 871 

infant, of, immunity from liability, 86.3 

jiarties to the, respective liability, 862, 803 

payment of njinunoration in re^poct of may bo mijilied, 867, 868 

service, of, nature of, 862 

stainj>ing of, when necessary. 867 

wh(ni writing necessary to, 866, 867 

W'ork and labour, for, as distinguished from that of sale, SOI 
fc. • consideration necessary to support, 860 

contracts, as to building and onginoenng, 860 
conveyancer, agreement to pay for services of, may He implied, 868 
rorporalion-s, essrnlials to contracts of non-trading, 8t)4, 8t)<> 
trading, binding nature of contracts t\, 865 
correspondence, when admitted unstamped as evidenUe, 867 
costs, acceptance by sobeitor o^retainct in action, rights as to ^uing for, 869 
eouof. for work, labour and materials, pereons who may buo on, 86iJ 
Crown agents, wdmn may be sued, 866 

non-liauility in respect of contract, 865 
deputy, rights as to performance of contract by, 873 
director of ooiypan»no implied agreement to pay forviervioes of, 868 

committees, duties in respect of uncidployed workmen, 879, 880 
formation and duties of, 884 • 
members of, 883 
metropolitan, ♦id for, 882, SS3 
^ duty of, 88il. 884 

no iiowcr to contribute towards provision of 
* work for unemplipyed. 884 

^ regulations governing, pow-er to make, 884 
district rules, *^apn]ieAian of, 87* *, ^ , 

na\ure of, in n*spect of minimum rate of wages, 875. 876 
variation by loint di-strict boan?, 877 » 

•^domestitj^ servant, nature of i^iairo by, not for work and labour, 862 
• servants’ registries, pitiviaions as to registration of, 8W, 881 
• education authorities, pof^er to assist and advise juveniles as to choice of eniplov- 
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WORK AND LABOUR— eo»(inu«J. 

electoral franchiee. peiMui aasisted with work not deprived of, 884 
emigmtioii oi unemployed pereouf^, iiowers, 883 , 

employment agenoieji, licensing in Motropoha, 881, 882 

registera, authoritiea which may establiah and maintain, 880 
duty of Port of London Aijfchority as to, 880* 
entire contract, rcmuiieratiouMii respect of, 860, 870 
false statement, offence of making to labour exchange otHciul, 879 
fraud, rights of porson induced to onior into contract by, 871 
gratuitous undoilaking, habdily in respect of, 860 

not enforceable, 860 ^ 

illegal work, no remuneration m respect of, 871 
immoral work, no remuneration in respect of, 871 
impossibility of performance, dtacharge of party to contract by, 870 
infanta, immunity from liability in reapoot of contracts, 863 
joint district boards, constitution of, 876, 877 

districts for winch ostablished, 876 
duly to make district rules, 875, 876 
eBtablisbment for purpose of settling coal minors' iniiiimuin 
wage, 87*1, 875 

iuvenilcM, cbo’oo of employment bv, power of IcHial education authority as to. 882 
labour bumaux, power of motrupobtan boroughs to establish and maintain, 880 
exchange, doiinit um of, 878 

exchaiigcH, authorities which may establish and maintain. 880 
e»lubllshment of, 8711 ^ 

powei of lioard of Trade to make regulations as to, 878, 
rcguhiriaatuui of,'atfttiilorv proviHions as to, 884, 885 
legacy, ua consideration for work done, effect of failure of legacy, 871 
legal perisoiial rejircsiwitativos, {leraotial liability of, 864 
lif’i tu'o required by employment agency in Metropolis, 881 
lion, person doing work upon chattel, of, 872 
local authority, powers as to servants* registnos, 880 
Ijoi'.il (lovomineiit Hoard, powers as to distroKS commiUcJies, 8S^ 
lofff/Ktopcrm application of maxim to contract of work or ' , 861. 

862 

london. tSVr Metropolis ; metiopoli tan boroughs. 

(*ounly Council, powers as licensing authority for employment agencies, 

881 , 882 

lunatics, lialiility of estate of in ro8jK3C.t of contract, 863 
married women, haliility generally in resfiect of contract, 864 
master of ship, w'hcri piirsonally bable for cost of repairs, 863 
materials, ac-cidenta) luus of, w'hcn siipplioil y employer, rigb.ts, 872 
claim for, and work done, when i;ruing, 872 
measure of damages, for won -completion of work within time, 872 
medical praotitionor, agreement to pay for servico of, may be implied, 808 
•duty *10 ii«a ca^e and skill, 872, 873 
rnesH commiltoo, liability on contracts, 

Metropolis, employment agencies in# Jbensinn of , 881, 882 
metropuliian boroughs, duty of distress cominittoos in, 883, 884 

establishment and mainteuanco of Jabour bu^aui in, 880 
minimum rate of wages, basia of, 876 ^ 

coal miners to whom afijilicablo, 8^ 

• duty to pay in case cl coal miinjp, 874, 875 
tmooii^D rcHjieut of which trade boarcis may Bx, 878 
variation by joint district board, 877 * 

negligence, liability for, arising from want of use of care and skill, 873 
non-completion of work, measure of damages in respect of, 872, 873 

trading corporation, affixing of common seal neoc^iBary to corit'ractii of, 864, 
865 • . ^ 

notice by localmutho^ity as to reguladons relMing to servamia’ registries, 881 
nudum gratuitous underUking is a, 8W 

offer, tender for work^and labour as. amountipg to, 8^ •» o 
partners, right in respedt of contracts as between, 863, 864 > * 

patent agent, duty ^ use cave apd skill, 872, 873 ** 

payment of remuneration, time when due, 870, 971 
penalty, carding on unlicensed employment agency in Moftropoli*^, 83 
making false statement to la^ur excbango’officer, 879 
non -registration cl servants’ registries, for, 881 
personal represQntatives, personal liability of, M4 ^ 
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WORK AND LABOUR — continued, 

personal liorvicos, implied condition of employment of, 874 

• no survival of liability on death of person oontractinc; for, 874 

' spccilic performance not ordered of agreement for, 874 

Port of London Authority, duties as to employment of Mrorkmen, 885 

in respect oi employment registers, 880 
• Postmaster-General, liability of, 805 * 

profoHsionf^l man, duty to use oaro and skill, 872, 873 

services, contract to pay for, may bo implied, 868 
promise to pay, may be presumed, SOS 

jlublio oflicial, liability in respect of unofficial contracts, 805 
' no implied agreement to pay for services of, 8G8 

quantum meruit, liability of pi^rson suing on, H70 

when remuneration to bo paid on a, 869, 87U 
registration of domestic servants* rogistrios, 880, 881 
regulations in respect of labour exchanges, 878, 879 

flower to make as to distress committees, 884 
remuneration, assignment of claim for, rights on, ST2 

contract for entire work, for, when fiayablo, 8G9. 870 
implied agreement for, where pLuntiiT eompollod to do wh.it d<'fen- 
dant legally bound to dti, 868 
legacy, by, effect where failing, 871 
no cbiim "for, in respect of voluntary work, 868, 869 
noTio in respect of unlawful work, 871 
». payment of, may bo implied, 867, 868 
time when due, 870, 871 
when payable on a quantum mrruii, 8€9 
sale of goods, distinction between contracts for work and labour and, 801 
seal essential to cimtract w'ith urban authority, 867 

neoi'S'jary to contracts of non-trading corporations, 864, 865 
Secretary for War, liability of, 8t>5 

servants* registries, bye-laws regulating, power of local authorities aa to, 880, 881 
inspection of, powers, 881 
penalties for- non -registration of, 881 
registration of, pi o vision for, 880, 881 
service, when contract one of, 862 
shipmaster, authority to jiltKlgo owner's oiedit, 8r»:; 
skill and care, duty of professional man to use, S72, 873 
liability for failure to oxeroiso, 873 
•solicitor, acceptance of retainer in action by, rights as to costs, 8C9 
duty to use caro and skill. 872, 873 

speeific porformanoo, not ordcreil of agrcoinent fnr personal BcTviees, 874 
** stamps, contracts for hire of labourer or artitici^r e\em2>t from, 807 
work and laliour, on, 867 » 

Statute of Frauds, when writing necessary to contract with n, 866, 867 
Biirveyor, duty to use core and skill, 872,^873 • * 

tender, as amounting to offer, 866 . 

third party, liabibty as between immediate employer and, 863 

town clerk, work for which not entitled to extra remuneration, 868 

trade boards, tradps for which minimum rate of w^aacs may be fixed by, 878 

deceas^ popon, of, liability of personal repiesentatives carrying on, 864 
tradesman, implied warranty by. 873 
trading oorpoiations, binding cucot of contract::! of, 865 

underground Aial mmer, minimum rate of wo^'c payable to, settlement of, 874, 
874 

imdiRcharged bankrupt, rights in respect of oontraots for work and labour, 864 
vmemployed w^orkmen, duties of, di|tress oommittocs in respect of, 879, 8^ 

• Metropolis, provision for assisting, 882, 883 
i/ainoorporated assooiatioils, disabilities in respect of contract, 865, 866 
unlawful wo|k, no'i.'emuneration ui resprot of, 87 1 

unstamped doovraer.t, m^y bo fboked at for collateral purpese, 807 
urban authuiities, oos trjMtuSl rirdits o*t, 865 , 

* * seal essential to contracts of, 867 *' 
valuable oonsidefation, necessary to support contract for^ork or labour, 860 
^ voluntnrv act, liability of pexion undertaking, 860, 861 

Work, no claim for inmiuncration in re-speot of, 868, 869 
when agreement to pay for, imjilied, 868, 869 
'volunteer corps committee, liability on contract, 86C 
wages, basis of minimum ratenif, 875 
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wages, duty to pay minimum rate in mspeot of coal miners, 874, 875 

invalidity of agreement for, when contravening proviaions relating to coal 
mine®,* 875 . ' 

M’arranty of fitiiea®* work done, of, for particular use or purpoae. 873 
workman, implied warranty by, 873 . * 

moaning of, ns coaI*mincr, 874 
writing, when necessary to contract, 860, 867 

National Health Inslbance, 

abioad, disrpialiticution of persons resident, 0*20 

provision as to transfer value of person going, 005 
accounta, duty of approved eocietiea as to, 966, 067 
insurance oommiitee to keep, 901 
additional benefits, adminiHtralioii of, 958 
hat of. 924, 925 

submission of scheme by apiirovt'c^ society for, (KlO 
mlvisory committee, appointment of, 933 
aftiliation proceedings, inatoniity bentdit not considered in, 924 
age, false statoment as to, effect on re«ervt*d value. 9(i3 
ajjncultnrnl holding, exemptions in respect of employment on, 908, 909 
aliens, modifications in coho of, 988, 980 

w’hcn modifications cease to apply to, 089 
amalgamation, approved societies, of, 942, 906, 060 
appliam ea, supply of, regulations, 96(), 951 
appr<‘ntioo, liability to insured, IK)6 

approved societies, adrainistration <»f additional benefits by, 958 
amalgamation of, 942, 965. 966 
application of surplus funds by, 967, 968 
approval of, conditions <if, 938. 939 
ortMlilmg with rwt'rvo values, 961, 962 
duties of, 937, 938 
duty as to investments, 964, 965 
oxtcnsioii of beiiefils by, 930 

formation by persons having rights in «u])cranniiftl * •! or pro- 
vident fund, 940, 941 

grruipwl, extent of control of inHurauoe committees over, 971 

grouping of, 970 

* branches of, 970 

infants as members of, 040 

iu8pO(?Uuii of affairs of, provision for, 940 

keeping of aooiuints by, iuty, 966 

liabilit3' of members to ci mpulsory levy, 969 

ru failing of membership lh applied to, 942 

member of society cannot be member of other, 942 

powerAo recover compensation in default of insured jicrsuii, 

submit^ihemo as to additional benefits, 930 
provision applicable to,wBere including men and women mem- 
bers, 96^ ^ * 

as to existing Bociclies (](^sJt4uB becoming, 941 
persons leaving, 974 
q unification for membership, 942 

regutationsa as to transaotiona boWoen Ihsurance Comm is- 
^ sioners and, 964 i 

governing, provUions as to, 939 
reinsurance in respect of maternity benefit, 95H 
.rights and liabfiities a8 to general business, 941^942. 

as to ro insurance,‘972 • ^ 

rulea of, duty as i^, 939, 940 ^ j 

poweis as to, 941^945 
•ecurity to be foysaml by, 939^ * 

sdpiBration of filnds by, t/uty of, lffJ6, 967 • 

Bcttlem^t of disputes between, 997, 99fr 
' ' % insured persons and, 997 , 

subscription to hospitals by, 945 ^ 

time for joining, provisions, 943, , * 

valuation of assets of, 967 V 

Tolimtaiy contributor joicjag, projisions as to, 974 ^ 
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.Vational Health Insukanoe — continued. 

Annjj, provisions as tg employment in, 979 
arrears; allowance in respect oi time unemployed, 927 

* oontribiitions, ox, bow calculated, 926 

* married woman, of, disregarded on busband's death. 

. 978 

Rpec’ial card for, 918 

notice whore medical benefit suspended on account of, 926 
remission of, provision for, 925 
d •tist, application to, 908 

* assignment of benefits, prohibition of, 931 
bankrux^tcy, priority of contributions in, 918 

benefits, nature of, to wliicb contributors entitled, 919, 920 
, not assignaMe, 931 

blind persons, excbiKicjn as emx)loyed contributors, 906 
branches of approved societies, groux>ing of, 970 
cayntation systoin, payment of medical xiraotitioners with, 947 
cAHual employment, modifiration of provisions in re.spcct of, 994 
order as to, provisions, 994 

labour, kinds cxcliidcid from compulsory inHuranco, 908 
cortificatti, as to danger to health from irapondirig levying of distress, 950 
of exemption, persons entitled to, 911 

in charitable institutions, 996 
ccrtificu/.ed teachers, provisions axipUcablc t<i, 993 
change of addrcs.s, itisurcd x>erson. of, provisions, 948 

(liannol Islands, dls(iualifications of persons temporarily resident in the. 926 
charijtabic institution, cxomfition of inmates in, 996 

BUftpension of benefits on person entering, 995 
chemist, exhibition of notice by, 961 
withdrawal from list, 961 
civil procee<UT\gH, provisions n'lating to, 999 
club, pro visions as to persons employed by, 908 
commiHsioo agent, exemption twm compulsory insurance, 908 
CommissioiiorB. See Insurance CIommiHsioncrH 

compensation for injury, jiowcr to society or oonimittet' to recover in default of 
insured person, 929 

recovery of as affecting right to benefits, 928, 929 
compulsorily in‘<urcd persons, who are, 905—907 

• coiripulsory levy, enforcement by approved societies, 969 
contracting out, proliibition of, 915 

contributions, <'dlocation of deductions to, 915 

by seamen, marines, and soldiers, 980 
calc Illation of arrears of, 926 r 

deduction by and liability of manager for prineixml, 914 
niodiJjcations where reooivi? wages du/ing sickness, 991, 

992 / » ^ 

outworkers’, payment bp " unit ” method, 915 
priority in bankr^uptcy, 918 
ratij x^ayable by employed contiibutors, 911, 912 
^ *rat<^‘^’v.in sxK)oial cases, 912 

recovery from employed contributor, 913 

regulations as to x>eyin€mt and colicirtiim of, x^ower to make, 918 
* vepaymont of, provision as to, 1^26 
sanatoria, to, power of insaranoe committees as to, 953 
voluntary, rates of, 916, 917, 1000 
when ceasing to be payable, 913 

* ^ employer liable for both, 914, 916 

Convalescent Vomes, provision of, 926 

county council, re^yment of excess expenditure by local authorities to, 960 

court re^tTar, |X)wer <£& to oeftifioate of medical practitioner in respect of 
• judf^ment'^ob^r, 966 ^ • • 

Crown, eremplKm of iKWsons employed uVidcr the, exteVit of, 907 
insurance of x^ersons employed undor^the, 907, 993 
, provisions as to Navj», Aimy, and Reserve Forces of the, 979 

ouratea,7K>sition of, 906 

cdstom as to paymcixt oLfull wages during sickness, provisions as to, 9S9, 990 
dettuctions, aUocatiou to contributions, 915 

employer's* right make, 913, 914 
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(Ivficieiicy, liiibility of trariAfarrad meinbor of opproTsd sooioty »■ tgi, 0ff8, MO 

power of Inmirattce Cc>mmiHHioiier« whore Hooioty MIn to doal with, 4)09 
valuation by approved aooiety, on. provisions as to^ 9GB« 
dental tn^atment. as an additjonal benotit, 925 , 

deposit contributors, debnition and managomont of, 943, 944 

tiiiunoial prov'lsions in respect of funds relalAig to, 900, 973, 
974 

Deposit Contributors Fund, administration of, 931 
disablciuent benefit, administrnlion of, 954 

increase of. aa an additional Iwnctit, 925 
rate of, 923 
whon payfiblo, 922 

discharge, seaman, marine or soldier, of, effect of, 982,983 • 

“ disoaso or disablement.” meaning of, as oiitiUing ptJTKon to sickness benefit, 920 

dispiitca, power of Insurance Commissioners to settle, 990, 997 

dissolution of approved society, provisions as to, 940 

dissolved societies, power to make regulations as to, 971, 972 

distrcs.s, duration of protection from, 957 

medical ccrtidcatea as protection against levying of, 956 
district insurance committees, ai>[K>intmerii of. 935, 930 

areas affected by apyxuntment of, 935, 936 
Documentary Evidence Act, 1808, application to liisuranoo ('uiumis|ionor8, 933 
rioublo insurance, prohibition of, 942 
” Drug b'uud,*’ j)aymen^ made out of, 950, 951, 959 
“ drug tariiT,” preparation of, 950, 951 

drugs, local coniniittee of persons sap])lying, appointment of, 937 
supply of, regulations as to, 950, 951 
ejoetment, protection against, given by medical oertitiuato, 956 
elementary school teachers, exeui[»tion from compiilsory insurance, ( 
employed contribut(jr, becoming voluntar> contributor, provi(4(uiH as (o 917,918 
benelits to which entitled, 919, 920, 1000, 100 ! 
classes of persons by special ordi^r exempt froi.: .efinition 
of, 908-^910 

persons rofeiT<*d to as, 905, 908 
rate of cofitnhutions payable by, 911, 912 
, t recovery of contributions from, 913 

, re duced rate of sicUiicsg benefit for, table, 1001^ 1002 • 

right of woman to nintemity beitclii as an, 923, 024 
treatment of seamae marine or soldier as, 979, 980 
when liability to con. iibuto ceases, UTl 

empl(;yer, liability of first, where contributor employed by several in one week, 
913 

rinpIo 3 'crs, aftplicatipii ti>i spocial order as to provisions apjilioahio to class of 
einploymynt in locality, 993 

powHT to arrange fur dut^M to bo undertaken by a labour exchange, 919 
rat/C of contribution paid by, 911%- 915 
. right to d<Hluct employeo’s sbare, 913 • • 

rights and liabilitieg where paying full wages fidrin^sicknoss.OSO — 992 
rules as to payment by, 913 

weekly coi^ributions payable by, 913 ^ 

when liable for bot^i contributions, 914, 915 * • 

Em plovers* Liability Act. 1880, right* under, as afTecting lights to benefits, 928, 
929 " 


employments exempted as 8 ubMidiar 5 " by spocial order, 908- -910 
engrav('r, nature ^ work of an. 998 • 

cpidcLiiic, liability of persons responbible in iespoc* of, 955, 05|^ 
evidence, powers of Insurance C^ommliMionors as to, 933 • j 
exces.give sicknei^, liability of persoDS mpoil^lo in casfiL(^ip^55, 956 

* power of lnsurar)pei<k>tnmissfc>n^ 954, 955 • 

execution, prolcctioif against levyiTig of, 95(f f • v 

c'xemptfid persons, benefits in respect of contributions paid^ on account of, 930, 
931 • • ^ 

exemption, applicable to women as voluntary contributors. 978. ^79-. • * 

as to grouping; of small societies, 971 « 

\|Ooks, provision of, 916 
cards, provision of, 916 
ceflificate, persons W'ho may claim, 911 
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ezem’^tion, liahiUty of employer notwithstanding employee's, 910 
■ per.«»oiui entitl^ to, 907, 908 

removal of, powerH of Commissioners as to, 910 
existing arrangements, as to medical benefit, approval by Commissioners, 950 
extra expenditure by insurHiitc committee, provision as to, 956 
financial provisions, moneys avails bio under, 058 
fines, provision in rules of approved society as to, 944, 946 
fi/ihing vessels, exemption in respect of crew of, 910 
„ foreign seamen, when exempt, 986, 980 
friendly society, powers in resiiect of insured persons, 972, 973 
registration of approved eofjicty as, 1)41 
game, provision as to persona employed in a, 008 
fi;rou|)irf^ of soeiclios, provision for, 969 — 97 1 
hospitals, proviHion for inmates of, 926 

biibscriptions to, provision for, 946 
housing, power of local authority in raspwt of, 955, 956 
husband, duty as to maternity benefit. 958 

married woman’s lights fui death of, 978 
infants, as members of approved society, provisions, 940 
infeotion, payments to persons not allowed to attend work on nceonrit of, 920 
mfirmaiy medical stafi. position of, 006 

inquiries, power to hold iii respect of suffieicnoy of medical service, 948 
' take evidonoe on oath at. 1000 

insanitary conditions, power of local authority in respect of, 955, 956 
inspection, affairs of approved flocietics, of, 940 

institutions, application of benefits when persons inmates of, 927, 928 
di 'qualification of inmates of, 927 
Insurance Comini‘<sioners, appointment and powers of, 932 

of advisory committee by, 933 , 

< duty as to funds available for investment, 903. 9C4 

payments in respect of reserve values by, 902, 903 
power to settle disputes, 996, 097 
nwognition of local medical coitimiitces by, 9,36, 937 
insurance committees, administration of medical benefit by, 946 

a]>poijdmentof district insurance committees by, 935,936 
attendance of medical officers of health at meetings of, 934 
constitution of, 933, 934 
duty as to supply of drugs, 95*0, 0.11 
in respect of the yianel. 947, 948 
to keep accounts, 961 
expenses of members of, 934, 961 
extra expenditure by, provisions as to, 050 
linanciHl assistance by I’roaBury to, O.'iO, 960 
payments by Insmaiice C'ormr 'ssioncid to, 900, 061 
poa’er to contrilWto to sanatoria, 953 
vraakc rules, 94.5 
powers of, generally, 933, 035 
f suh.scription to hospital by, 945 

insured porscmawL-^iasses of, 905 

intermittent ev\»ployinent, modificaiton of provisions in respect c»f, 994 
‘ order to, provi.sions regarding, 994 
fhvestment account,' provisions relating to. 963, 964 
duty of approved societies as to, 964, 965 
Navy and Arm,v Insurance Fund, of, 984 
Isle of loss of benefits for temI)oTary residence in the 926 

i 'nint committee of CommixsioneTs, constihition of, 932 
abour czchixn^, provision for the und^t-taking of employer’s duties by, 919 
lists of medical m:a^titioners, poo\»ai'alkoi\ and eompilaiit'fn of, 940, 947 
membors oT soc'ietios, clutf as to, 946, 947 

local asithorit}«s, pa^-t time eraploymeiits by, exempt.«d, 909 
>power to subscribe, 961 

powers in respect of bad housing and inshnitary conditions, 955, 
956 

. repayment of excess expenditure on benefits by, 960 

w rommiltecs, expenses T»f, how defrayed. 961 
^ T^cal Qovernau^nt Board, uowars as to national health insurance, 944 

• sanatoria, 952. 953 
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local medical oomiuittoeA, recognition of, IKtO, 937 
“ lovr wage card.” when ufiod, 912 

manager under whom contributor works, rights and liabilities of, 01-4 
manual labour, questions as to employment by of, how decldud, 008 
marine, ago at wnioh provisions apply to, 079 

dixluctions from pay of, 980 • 

discharge of, offeofe of, 082, 083 
miscellaneous provisions relating to, 083, 984 
tre^itmeiit os em)doyed contributor, 980, 981 
marriage ceriiiicato, reduced fee for. 910 

notice whertf medical bcnctit siispendod on acc'ouiit of, 920 
married woman, application of statutory provisionfi to, 073 

arrears in rcsp.'ot of, 978 > 

continued oinploymeut after marriage, effect of, 977, 978 
liability as employed contributor, 907 
j>ayment of benefit to, as voluntiuy contributor, 070 
rights where becoming employed oontributoo after death of 
husband. 97vS 

suspended from onlinary bonofits, 075, 070 
suspension of benefits where insured jicrsoH becomes, 975 
Married Women’s Suspense Account, power to make good deficiency in rospet^t 
of. 979 

maternity benefit, adiniiu.'^tration of, 057 • 

husband’s duty as to. 958 • 

increafe of, as an additional bonofit, 925 
not to be toJien into consideration in afbliation proceedings, 
924 

pro\ ision against susficnsion of, 045 
rcinsuranco of approved stK'ietios in respect of, 058 
right of woman as employed contributor to, 023, 024 
the mother’s bom'tit, 957 
when payable, 923 * 

medical attendance, regulations making jirovision for, 940 
uninsured personp, of, ]irc>vlMic)nH, 048 
attendant, provision for change of, 918 
benefit, adifinistraticm of, 045, 910 

V ajiproval of arrangements existing prior to cornmcnecmcnt of the 
* Act. 949. 950 • 

hnaneinl (^rovinions in rOHp< f of, 950 

nature of, 920 ■■ 

whore income of iiiBured persr n exceeds the limit, 940 
list, compilation bf, 947 

officer ^)f health, attendance at insurance oomraittco meetings, 034 
practitioners,* agreSmentH jirovisions as 946, 047 

ciAiditions of i^vioe and remum'ration, duty of insurance 
oommitteo os to, 937 ^ 

inquiry as to desirability of coiitinuancj on p%ncJ^ powers 
of CommisHioneri to hohl, JM8 ^ ^ 

local medical committees, 936, 037" ^ « 

panel of, provision as to, 946 

Medical Research Comlliittec, anpointrnent of, 057 » ^ 

medical service, adequacy of, power of Insurance Commlssioneni ns to, 048, 940 
inquiry inOo efficiency of, 048 * 

medicines, appointment of local committee of persons supplying, 037 
supply of, rej^ulations, 050, 05 * 
mercantile marinoTlCpplioation of provisions tho^ 985 » 

Metropolitan Asylums Board, power onto provision of sanatoria, 052 
Navy and Army Insurance Fund, protons gating to, OA, 98i/ 
em^oymenf in, nature of, 979 ^ 

National ncaltn Insulate Fund, payment oi moneyteidfo, 058/059 
oath, power of person hoiduiff inquiry to'administor, fiXX) / ^ 
outdoor relief, £zten4 to wfai^ fjcnents considered in granting, 928 
outworker, delnition of, 906 ^ » 

outworkers, contributions by, provision for dotermination of, 915 
* liability as emidoyod contributors, 900 * ^ 

p&yment of coninbotions by the “ unit ” method, 915 
spesial cards Imr stamping purposilPin eas4 of, 916 
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f>an(^l^ formation of the, duty of in.surance committee as to, 94C, 947 

practitioners, oommunicatioii with, duty of insurance oommitteo as to, 937 
provihion for lists of, regulations, 94(i 
part time employments, classus of, excluded subsidiary, 908, 909 
poTialticH on contravention of provision against levying of distress, 950 
provisions relating to, 998, 999 
pensions, provi.sion for Tj.iytnent of, as additional benefit, 925 
i]>Grson of unsound mind, appointment of person to receive benefits when in Navy 
I or Army, 984, 985 

power to appoint person to receive benefits on behalf of, 
945 

pbarmaceuticul committee, duties of, 937, 960 

“ prim'-ipal employer ’* as distingutHhod from immediate employer, 914 
provident fund, formation of approved society of persons having rights in, 940, 
941 

railway dorks, exemption from compulsory insurance, 907 
reoreation, provision as to persons employe<i for purpose of, 908 
rof«*ro(‘s, power of CominissionorH to appoint, 998 
“ register,’’ lists of members of approved societies on the, 940 
r(*gulations, as to financial transactions hetwoon approved societioa and Insurance 
(Joniiniflsioncrs, 904 

re insurance, liability of approvotl eociotioa as to maternity benefit, 958 
rights of approved societies as to, 972 
rcinuncration, as to incaning of, 912 

limit of, to entitle persons to exemption from contribution, 908 
rates of contribution in special cases of small, 912 
rent, medical certificates as protection against rcNSovery by distress, 050 
research, apjilication of Banatoruim grant for purposes of, 954 
re.scrx fon e.s, provisions applicabh> to, 984 

value, cancellation on false statoiuent as to age, 9G3 
regulations as to, powers, 963 
values, crediting of approved Koeieties with, 901, 002 

employed oontributor IxHJOiniiig voluntary contributor as alTwiting, 
903 

payment in rcspwt of, 962, 003 
residence abroad, di^tjualilication on account of. 920 i 
rides of ajij roved societies, duty to make, 939, 940 
powers as to. 944, 945 
registration, 945 

insurance oommittocs, powers as to, 945 
SeanuMi’s National Insurance Stxiiety, 988 
salary, rat(‘ of, entitling person to exemption from compulsory contribution, 908 
Hanatoris. co;itributions by insurance committees J^o, i>ower8, 9r53 
providon of, 952, 953 . ,, 

triMlment outside, powers of insurance oommittocs, 953 
sanatorium b'-ndit, admiiiihtnwion of, 952 

financial provisions to, 959 
meahiiig and extent ot, 924 

Bohetne, luaWiiLVigood deficii'iicy shown by af proved society, 968 

subuijssion by approved society having surplus fund.s, 967, 968 
friendly .soiueticH as to insured* persons, 972, 973 
fi<ij».im*n, age at which provisions apply to, 979 
♦ 'deductions from pay of 980 

dis^arge of, effect of, 982, 983 
Jtiabilii y as eni ployed contvibutors, 906 
II ^ miscellaneous previaioas relating to, 983, 984 
pr»vi8ior\,for persons ceasing^ be, 988 
riglit Seamoiiy Watiaial Insurance Socijty^ 986, 987 

treat»4lfielT»\(VS ertij'h-ycd contybptors, 980, 981 
Seamen’s Ni^cpial Ine^irance Society, benefits to which meinl>er8 entitled, 987 
n right to join, 986, 987 

rights\)f member i-s corvurrent member of 
, *■ approved society, 988 

, . , . * rules of, 988 

,» se'isonid trades, provision as to persons employed in, 995 
security, apj^roved sexyety’s to give. 939 
shipmaster, LiabClity as employco contributor, 900 
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sickuoss bonolit, a<lmiriistratiou of, 9">4 

inci'caso of, as an additioTial boiiotit, 1)25 
nature of, 920, 1)21 
rate of, 1)21. 922 

roduce«.l ratot>f, tabu's, ltX)l, 1002 

wht'u applicablo, 1)22 , 

scale applicable where perHoiis receive wages during sickness, 901 

when right to. ceases, 1)20 

cuistuin as to payment of wages during, effect of, 98U, OlK' ^ 

cxces.^ive, liability of persons responsible for, 1)55, 050 • 

pc^wor of Insurauee Cummissioiiers in case of, 054, 055 
soldier, ago at which provisions apply to, 970 

deductions from jiay of, OSO * 

di.schargo of, effect of, 082, OSO 
member of an approved society, 078. 070 
miscclUineouH provisions relating to, 0811, 984 
special orders, us to persons engaged in subsidiary omployinent, 908 
classes of eni})lo 3 'ment in which made, 008 -Oil) 

{Kiw'or of CoinmiHsioners where person riKieivoB full wages during 
sickness, 080, 000 
^ removal of exemptions by, 910 
stain]) duties, exemntion from, 001, 932 

Htanip', puyiiK'nt of contributions by, provisions, 018 « 

subsidiary employment, special orrlor as to ]»or.sr»ns i*m pitted in, 008 
Bupcranriuation allowances, provi.sion for, as additional benefit, 025 / 

funds, formation of approved society of persons havingA-ights in, 
040, 941 

power of friendly soi'icty to submit scheme as to, 973 
surgical oporation. refusal to undergo, rights of member of approved society 
044, 015 

surplus fund^4, apjilication by approved sooiotioH, 007 * 

of jirovlsions to greujied societies, 970, 97! 
submission of schemo by ujiproved societieH as to, 907, OOH 
teachers, when ceasing to bo subject to insurance, 90H, 093 
temporary unemployment, provi-^ions in rowfHjct of, 910 
Teri'itonal Force, ftfovi.sions apjiiir^able to, 984 

transfer, liability of insured person as to, where rbdiciency shown^ 908, 909 

^raluc] provision as to persons going abroad, 905 f * 

where member transferred fror-i one society to another, 906 
Treasury, appointment of Insurance ‘ners by, 002 ^ 

RSbii^iATico to insurance oommittoe b} , 069, 960 
unin''urcd persons, treatment of, 948 
unsound mind, provision adhere contributor is of, 945 

• receipt of hencditH by pcTson of, when in or Army, 984 

vnccinaHon, no yienaltyXio bo ira{K).sWon rofii.sal to uudcrg<5riH4 
valuation of u-^'-cts of apjirovod socie^s, 967 

1 dclicienc^' on, ])rovi«ion as to, 908 ^ l 

* disiiosition of surplus funds fotod on, 0d7 J)08 , ^ 

voluiitarj" contributions, rate of, 919, 917, HKK) * 

contributor, as member of a]>proved society becon». -t? an emnlov^d mn 
9 tributor, 917 

bencfitsalo which entitled, 919, 02^ 
coitfiitions to be fuJlillcd by, 91 J 
contribution of, when payable, 918 
employed contributor oecoming a, 91 im8 

efft^'t on value, 

• 993 • / 

payment of be^'cht to^iairied worifUii a»IU7d 
person referred eo as, 5ll5 
power of tnaiiidd w'oij]an\o 975, 976 

provi.slonH oh joining approve^ sfKiir-t ,r, ?74 

^ wb€!rc ceasing to bo in a compulsory insurable 
employmeT^, 092, f)03 ^ ^ * 

rates of contributions, tabled 1000 
] rights of woman who at date-of narriage was a, 97?^ 

wages, etfect /)f custom of payment during sicknoss, 989, 990 • " 

weekly contribution, employer's liability in jeepect of| 913 
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priority of contributions in case of a, 918 
witnesses, examination on oath at inquiries held by Commissioners, 1000 
women« appoiiicment to insurance committees, 034, 936 
workhouse infirmary, provision against refusal of admission to, 928 
Workmen’s Compensation Act, 1906, rights under as aSeeting rights to benefits, 
928, 920, 

Unicmployment Insurance, 

I*/ Iministration of, 001 

advances by Treasury to uiiomployment fund, powers, 000 
Army Reserve, provision for insurance of member while on training, 889 
associations, procedure on application for airaugomonts as to unemploy merit 
benefit by. 81)8, 899 
repay ruentM made to, 897, 899 
treatment of compulsory contributions by, 898 
bankruptcy, arrears of unemployment insurance contributions as preferential debt 
in, 891 

benefit Hooioties, payment of unemployment benefit to, 807 
birth certificate, provision as to obtaining at reduoo<l rate, 889 
Board of Trade, administration of unemployment insurance by, 001 

power to alU'T rates and periods of unemployment benefit, 894 
exclude certain occupations from provisions as to uii« 
employment insurance, 888 

make rogulatiotm and vary definition of ” workman,” 
’ 887 . 

as to settlement of disputes, 902 

civil proceedings, recoverj^ of sums duo to unemployment fund by, 904 
” contract of Her vice,” as to ilclinition of, 885 
ooiitributions, amount of, 889 

coinpulaory, tfcatment by associations, 898 
exemption m case of short time, 895 
failure to pay, penalty on, 904 
payment of 880, 890 

refunding to omphiyer and employee, 89.>, 896 
revision of rates of, 900 

tit'atinont of arrears as preferential debt, 801 
courts of referees, conatitutiun of, 902 

r reference of disputes to umpire by, 901 

disputes, roferonoe of, 901 

disqualifications as to unomploymeiit benefit, 893 
emergency book, when supfdiod to employer, 890 
employer, refunds of unemployment contributions mode to, 895 
employment of workmen, statutory provision as to, 885 
ovidenco of right to benefit, ]>ower of Board of Trrde as to, 804 
exemption from,”powera as to, 888 
false stiitoments, liability of person ma'kng, 904 
inspectors, m.>; ointment by Bo*'lrd of 'J'rado, 904 
insurance omc jrs, rcicrqnoe of claim*', to unemployment benefit to, 903 
iViidif of decisions of, 003 
insured trad^is, 'Kfhnition of, 880 

labour exohcllge, arrangements between employer as to contributioiiR with, 896, 
897 

mistake, yepaymentf^ of oontribuiions paid under, 896 
Naval I’.V>servo. provision for insurance of member while on training, 889 
occasional er^ployment, regulations as to unemployment iiisurance m case of, 887 
outdoor "^^ief, unemployment benefit as affecting right tq .895 
tenaity for fadure to pay contrftmtions, 904 
' on \naking of false 8tatenients<^4 

preferential o^'^^rreaiU of unemployment insurance contributions 

^as, 891 ^ ^ i , 

proceedings, ‘**5r‘sent ntf^ewary tb, 9Q4 ^ ’ 

repayment of unemployment contributions to workman, 896 
reserve fo^es, provtaion for members on traiKing, 889 ** 1 

r«^ral 4^finct, when compulsory unemployment insurance not a iplicable to, 887 
time,” refunds mi^de' to employer in respect of, 896, 89 j 
, shbstantial employer, when treated as employer, 891 

Territorial Foro«» provision insurance of member while on training, 889 

(< 8C ) 
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“ trade dispute?/’ moatiiug of, 892 

Treasury*, power to make advances to uneiuployment fund, 4^0 
uinpiiv., detenu illation of claims by, 901, 902 * 

difiTerenees between workmon and iinoiuployineiit boiiolit'ffiJfHociations 
refenvd to, 899 , ' 

uuempioymont benofil, alleration of rales and piM'itxls of, SOI 

eoinlitions to b<i fiiltilk-d before payable, 891, 802, 893 
dis(piaIificatiuiiH as to obUiiniiif^, 803 
duration of, 893 ’ ^ 

not assignable, 805 ^ 

]>avtnunt to workmen's assot'iatu>iis, 807, 808 
* peiiod at which w'orknian entitled (o, 803 

questions arising in couneution w'itli claims « bow dealt 
witli, 001 
lutc of, 803 

whoLi workman entitk^ to, 801 
book, duty of workman to obtain, 800 

loss of, jiruvisitm for rmvai<i in reHp<*e.t of, 890 
rontributioriH, of rules of, OIK) 

fund, advane<‘a by Tieasury ti», OOii 

establishment and objt>cL «>f, OOO 
f recovery of »uins due to ilie, 005 

workman, variation of definition of powi'r^ as to, 887 » 

workmen, liability to elToet insurance, 885 , 

meaning of, 88^ 

wurkuieu's aSbociutions, payment el uncinploymeiit bunelJt to, 807, 898, 899 
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